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OF THB 
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'Appointed MarohlT, 1693. 
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HON. WILLIAM H. TAPT, Circuit Judob.» 
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HoN. HENRY H. SWAN, District Judgb, E. D. Michigan. 

Hon. HENRY F. SEVERENS, Distwct Judge, W. D. Michioa» 

HoN. AUGUSTUS J. RICKS, District Judob, N. D. Ohio. 

Hon. GEORGE R. SAGE, District Judgb, 8. D. Ohio. 
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'Appointed Marob 17, 1893, 



JUDGES OF THE CiOUKTS. 



SEVENTH CIRCUIT. 
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HoK. HENRY W. BLODGETT, Distbict Judgb, N. D. Illinois. 

HoN. WILLIAM J. ALLEN, District Judgb, 9. D. Illinois. 

HoN. JOHN H. BAKER, District Judgb, Indiaita. 

HoN. JAMES G. JENKINS, District Judqh, E. D. WiscONsm. 

HoN. ROMANZO BUNN, District Judgb, W. D. Wisoonsin. 

EIGHTH CIRCUIT. 

HoN. DAVID J. BREWER, Circuit Justicb. 

HoN. HENRY C. CALDWELL, Circuit Judgb. 

HoN. WALTER H. SANBORN, Circuit Judge.» 

HoN. JOHN A. WILLIAMS, District Judgb, E. D. Arkansas. 

HoN. I8AAC C. PARKER, District Judgb, W. D. Arkansas. 

HoN. MOSES HALLETT, District Judgb, Colorado. 

HON. OLIVER P. SHIRAS, District Judgb, N. D. Iowa. 

HoN. JOHN S. WOOLSON, District Judgb, S. D. Iowa. 

HoN. CASSIUS G. FOSTER, District Judgb, Kansas. 

HoN. RENSSELAER R. NELSON, District Judgb, Minnbsota. 

HoN. AMOS M. THAYER, District Judgb, E. D. Missoubl 

HoN. JOHN F. PHILIPS, District Judge, W. D. Missouri. 

HoN. ELMER S. DUNDY, District Judgb, Nbbraska 

HoN. ALFRED D. THOMAS, District Judgb, Nokth Dakota. 

HoN. ALONZO J. BDGERTON, District Judgb, South Dakota. 

HoN. JOHN A. RINER, District Judgb, Wyoming. 
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NINTH CIRCUIT. 



HoN. STEPHEN J. FIELD, Circuit Justicb. 

HoN. JOSEPH McKENNA, Circuit Judgb. » 

HoN. WILLIAM B. GILBERT, Circuit Judgb.* 

HON. WM. W. MORROW, District Judgb, N. D. California. 

HoN. ERSKINE M. ROSS, District Judgb, S. D. California. 

HoN. HIRAM KNOWLES, District Judge, Montana. 

HoN. CORNELIUS H. HANFORD, District Judge, Washingtoh. 

EON. THOMAS P. HAWLEY, District Jodge, Nbtada. 

EoN. MATTHEW P. DEADY, District Judgb, Obbgoh. 

HoN. JAMES H. BEATTY, District Judgb, Idaho. 

HoN. WARREN TRUITT, District Judgb, Alaska. 

' Appointed March 17, 1893. 
< Appoiuted March 18, 1892. 
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CIRCUIT AND DISTRICT COURTS. 



MlNNEAPOLis, St. p. & s. s. M. Ry. Co. v. Nestor. 
{Circuit Comt, X>. Norûi, Daltota. March 15, 1803.) 

Eemov^ op Causes— CoNDEMNATioN Pbocbbbings— Time jtob Vilitho Pétition. 

CÔâe Civil. Proo. N. D. § 8000, provides tliat In railroad condemnation proceed- 
ings either party maydemauda jury trial 'nritUn 80 days from the tiling of the 
commiasioner's report, butreqtuiresnofurtberpleadingsforsucbtrial. HeZd, that 
for the purpose oî removal ,to a fédéral court tbe demand for a trial by jury is 
équivalent to tbe flling of an answer in ordinary suits, and under Act Cong. Uarch 
8, 1887, S 3, tbe case will be remanded to tbe state court whère tbe pétition for re- 
moval was filed af ter the expiration of tbe 30 days tbus allowed. 

In Equity. Proceedings begun in state court by the Minneapolis, St. 
Paul & Sault Ste. Marie Railway Company against Samuel K. Nestor 
for the condemnation of land, and removed to United States circuit court 
by défendant. Heard on motion to remand. Granted. 

A. H. Bright and George K. Andrus, for plaintiflf. 

S. L, Glaspdl and Winterer & Winterer, for défendant. 

Thomas, District Judge. On the 3d day of July, 1891, the judge of 
the district court in and for Barnes county, N. D. , upon a pétition of 
plaintiff rail\ray company, appointed commissioners to assess the dam- 
ages that défendant land-owner might sustain by reason of the right of 
way granted to plaintiff over defendant's land in Barnes county, N. D., 
as provided in section 3000 of the Compiled Laws of North Dakota. 
August 22, 1891, the commissioners appointed filed their report in the 
oflBce of the clerk of court, from which it appears that the damages of 
défendant were assessed at $1,186. September 14, 1891, défendant filed 
with said clerk a written demand for a trial by jury. On the first day 
of the term of court thereafter, to-wit, on theSth day of December, 1891, 
the défendant presented to said court a pétition and bond in due form for 
rempval Of the case to this court, which was granted. The pétition shows 
v.ôOF.no.l — 1 
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that the amount in dispute, exclusive of interest and costs, exceeds the 
sum of $2,000, and that the plaintiff and défendant are and were at and 
prior to that tirae citizens of .dif^rei^t stete^,. A transcript of the record 
having been filed in this courtj (iié pîaimifT liow moves therein to remand 
the case to this court upon the following grounds: (1) That this court 
has no jurisdiction of the subject of this action; (2) that the pétition for 
the remo val of this àctioH frbib-t'hè àiaté court tO tïiis court was made 
too late; (3) that S. K. Nestor waived his right for removal of said cause 
from the state court by not makittg his pétition for removal on or prior 
to the time when issue was joined in said cause; (4) that S. K. Nestor 
iSjthe" piajnti^ in said cause;; (5) tha^ tl?e ;said cause la not a rçmoyable 
causé, withm the provisions and inèaning of the act ôf cbiîgreés of the 
3d of March, 1887; (6) that, the said 'dirbùitcouilt hais not original juris- 
diction of the controversy , and it is not, therefore, removable. The stat- 
ute providing for the condemnation of real property for railroad purposes, 
so far as it is necessary to réfer to the same in the considération of this 
motion, reads as folio ws: 

"If the qwner of any real property ^yer which said railroaijljeorporation 
may désire 'iolocate "its rcaï stiali réfiisè to grant the right of way through 
and overhis prenRJses, the district jiidgepf thecountyprsuljdivision in which 
said real property maV be sitUated, as prdvided in this article, shall, upon the 
appli^atipfl or pétition of eilher party, and after ten days' notice to the oppo- 
site paity',; êitjier Uy persqû^I service or by leaving a ôopy thereOf at hiS psual 
place oftesidenoe, or, in case of his non-reaidence in ihe territory, by aucli 
publibation iô a newspapet as tbe judge may order, direct the slieriff of said 
çounty ta sj.i|t^^pn threji "di&iittterested freeholders of said cburity or subdivis- 
ion (or, iftlierè be none $Mch, theh of thé territory) as comniissioners, who 
shall be selected by said judge, and who muât not be interested in a like ques- 
tion. The comniissioners sliall be duly sworn to perform their duties impar- 
tially an.d iusUj^i aujd they shall inspçet ^ajd real property. and cousider the 
îhjury wWcli such owner may sustaiù by reason of such railroad; and they 
shall âésess the damages whicli said owner will sustain by such appropriation 
of his laiidJ* 

This statute has been, with others, adopted by the state of North Da- 
kota as far as applicable, 

It then providès for the making of the report of the commissibners to 
the clerk of the district court, «nd, ampng other thinga, provides that, the 
railroad cotopany tnay pay to the clerk, for the use of the owner of the 
lànd, thô suih àssessed by the comniissioners, and then proceed to con- 
struët and înaintâin its rbad over and acrbss the premises appropriated. 
It is' then further provided that the report of the commissioners mây be 
rôyiewed by thé district Court on written exceptions filed by either party 
ih the clefk'â office, or ".either party may, within thirty days after thô 
filihg bf such tepbrt, file with the clerk a written demand for a triaï by 
j'ùry; in \i^hich case thèanibuiitof damages shall be assessed by a jury, 
ând the tMaléhall be cohducted and jùdgment entered bn the verdict ïn 
the sameniahner as civil actions in the district court." Provision is 
made for appeal tb thé suprême court, and the money deposited with 
thé clerk itipoii thei report of the commissioners by the railroad Company 
is to remâiû's'ubjéct to the ûnal décision of the court. ïhis statute, ia 
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sonie respects, differs frbm every other statute on the question to which 
it relates, and to which my attention has been callèd; but upon the au- 
thorîty of £oom Co. v. PaWson, 98 U. S. 403, at and from the filing 
of the wrîtten demand for a trial by jury tbe controversy takea the forni 
of ah action at law of a civil na,turè, in t^hicb thé «olé question for dé- 
termination is the anioûtit of compehsàtiott that mûst be paid for the 
land appropïiated by the railroad company. Whether or not tbé pro- 
ceeding is ii suit from the filing of thë pétition for the appointment of thé 
conimissionerB, and the giVîùg of tlie notice to the ownér as requîred, 
is not determined on this ntiotion^ Assuhiing that this case is reraova- 
ble underthe removal actbf March 8; 1887, (which is not decided,) it 
must be remanded, for the reasoh thàt the pétition for removal to this 
court wastnade too late. « Thé ftct of March 3, 1887. has deflnitely fixed 
the time within which a case may be removed. The act is restrictive in 
its nature, as is manifestfrom the rééetit décision of the suprême court 
of the United States, f^k'v. Henarie, 12 Sup. Ct. Rep. 207, and many 
other cases construing this act. By section 3 of the removal act it is 
provided that the pétition must be made and filed in the state court at 
the time or at any time before the deléndant is required by the laws of 
the state or the rules of the state court in which the suit is brought to 
answer or plead to the déclaration or complaint. By the Code of this 
state the défendant is required to aiiswer in ordinary actions of a civil 
nature within 80 days alter the service of the suramons, when the com- 
plaint is served with it, oi* within 30 days after the service of the com- 
plaint, upon demand, when the summons Js served alone. Comp. La\ys, 
c. 9, Code Civil Proc. How is issue joined in this class of actions, un- 
der section 3000, above quoted, and when must that issue be joined? 
The statute provides that "éither party may, within thirty days aiter the 
filing of the report of the commissioners, file with the clerk a written de- 
mand for a trial by jury, in which case the amount of damages shall be 
assessed by the jury, and the trial shall be conducted, and judgment 
entered on the verdict, in the same manner as civil actions in the dis- 
trict court." There is no further provision of statute in this state relat- 
ing to any further pleadings or issue in this class of actions. When the 
demand foi; ?i jury trial is filed, the case stands for trial like any ordinary 
action of ejectment; the railroad company seeking the appropriation of 
the land described in the pétition, on the one side, as plaintifif, except 
that it must pay the just compensation, and the owner of the land, on 
the other side, as défendant, insisting upon his just compensation; that 
being the only question ibr trial and détermination. By opération of 
law in this state the issue is joined by the filing of a written demand for 
a jury trial by either party. No other or further pleading is required 
by the statute, and there is no rule of court requiring further pleadings, 
so far as I àm advised. The case stands substantially the same as if the 
statute provided that, upon filing a demand for a trial by jury, formai 
pleading must on the same day, or somé subséquent day, be filed. It 
was compétent for the législature to so provide. It could not be suc- 
cessfuUy contended that the right of removal existed under the act of 
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MftTch 3, 1887, after the answer had been filed and issue thus joined in 
the statuts so providing. It must be conceded that under such a stat- 
ute the pétition for removal must be made and presented before the time 
for answering had expired. But the statute has in effect provided that 
the filing of a written demand for jury trial is équivalent to that. Each 
party is fully advised by the terms of the statute that a demand for a 
jury trial niust be made within 80 days after the filing of the report of 
the commissioners. If it is filed before the end of the 30 days, the de- 
fendant has till the last day to make ajid file his pétition for removal. 
If not, filed tiU the last day, he must remove on that day, or his right so to 
dp is lost. In other words, the defendfl,nt, the land-owner, who alone 
is entitled to renjove the case to the fédéral court, must do so after the 
proceeding.has taken on the form of a suit at l^vf of a civil nature, and 
within 30 days after the filing of the report of the commissioners. It 
seems to me that thig view is in harmony with the décisions of the court 
under the statute of 1887. It is unnecessary to pass on any other ques- 
tion on this naotion. The case must be remanded, and it is accordingly 
80 ordered. 



Lloyd V. Pennie et al. 
(District Court, N. D. Califomia. March 29, 1893.) 

1. PeiviIiBqed Communications — Husb and and Wifb— Lettbbs ih Possession or 
' Admiuisteatob. 

Code Civil Proo. Cal. § 1881, prohibîting the examination of a husband or wife, 
during or after marriago, as to communications between them during marriage, 
does not éitend its protection to letters from oué to the other f ound in the posses- 
sion of tlje wife's admiuistrator after both are dead. People v. MuUings, 23 Pac. 
Rep. 239, 83 Cal. 138, distingulshed. 
a. SamÊ— Examinërs m KQtriTT. 

Where the évidence is being taken before an examiner, the letters, even if privi- 
leged, should be produoed before htm and made part of the record, under the rule 
of equlty praotice which requires that évidence objeoted to and rulod out shall be 
incorporated lu the record, in order that the court may pass upon the ruUng. 
8. Samb. . , 

Complianoé with the rule is espeoially necessary where the letters oonstitute the 
primary évidence of a faot In issue, sinoe, if presented to the court and rejected, the 
f oundation would theu be laid for secoudary évidence. 

In Equity. Bill by John Lloyd, as assignée of James Linforth, John 
Bensley, and L. B. Benchley, copartners, against James G. Pennie, as 
administrator of John Bensley, and James G. Pennie, as administrator of 
Marian L.^ J. M. Bensley, deceased. Heard on an order upon défendant, 
as administrator ofMarian L. J. M. Bensley, deceased, to show cause why 
he should not be required to produçe in évidence certain letters wrilten 
by John Bfîusley to said Marian, his wife. Order made to produce the 
letters. 

Henry 0. Hyde, (Tf. C. Bdcher, of connsel,) for complainant. 

Naphtaly, Freidenrich & Ackerman, (^Myrick & Deering, of counsel,) foi 
défendants. 
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MoREOw, District Judge. The défendant James C. Pennîe, adminis- 
trator of the estate of John Bensley, deceased, and administrator of 
the e3tate of Marian L. J, M. Bensley, deceased, having been sub- 
pœned to appear before the examiner as a witness on the part of the 
compla}nant, and ordered to produce before such examiner certain let- 
ters written by John Bensley to bis wife, Marian L. J. M. Bensley, ap- 
peared, and, on the advice of his attorneys, declined to produce said 
letters, on the ground thatthey are confidential and privilegéd communi- 
cations from husband to wife. The order to show cause why thé défend- 
ant should not be punished for contempt in refusing to produce such let- 
ters brings before the cburt the question as to whether such letters are 
privilegéd communications. To understand the position of the parties 
and the question involved,it is necessary to refer to the allégations of thè 
bill in equity, in support of which thèse letters are demanded as évi- 
dence. 

The bill was filed in this court February 25, 1890, by John Lloyd, 
as assignée of James Linforth, John Bensley, and L. B. Benchley , copart- 
ners under the firm name of Linforth, Kellogg & Co., against Janies C. 
Pennie, administrator of the estate of John Bensley, deceased, and Jatnes 
C. Pennie, administrator of the estate of Marian L. J. M. Bensley, de- 
ceased. It appears from the bill that for several years prior tô the 15th 
day of February, 1877, John Bensley, t. B. Benchley, and James Lin- 
forth were engaged in business in San Francisco under the firm nàme of 
Linforth, Kellogg & Co.; that on the- date last named certain ereditors 
of the firm presented and filed in this court a pétition praying that the 
firm, and the individual members theretSf, be adjudged bankrupts; that 
on the 27th day of February, 1877, the said firm of Linforth, Kellogg 
& Co., and each of the copartners, were declared and adjudged to bé 
bankrupts, within the meaning and subject to the provisions of the Re- 
vised Statutes of the United States; that on the 26 th day of March, 
1877, James C. Patrick and A^ L. Tubbs were appointed assignées; that 
they took charge of the estate of said bankrupts, so far as then knbwn, 
and entered upon the performance of their duties; that the said assignées 
proceeded with the administration and distribution of said estate accord^ 
ing to law, and declared and paid dividends to the ereditors of the estate 
amounting to 47J per centum; that in 1887 Patrick died, and soon after 
Tubbs resigned, and thereupon John Lloyd, the complainant herein, be- 
came assignée of the estate by appointment; that John Bensley, one of 
the copartners of the firm, died intestate on the 14th day of June, 1889, 
and James C. Pennie was appointed administrator of his estate; that on 
the 30th day of December, 1889, Marian L. J. M. Bensley, the widow 
of John Bensley, also died intestate, and James C. Pennie became the 
administrator of her estate. The bill allèges — 

"Tbat John Bensley and his wife. the said Marian L. J. M. Bensley, both 
well knowing the finanoial embarrassment and condition of the said firm, and 
of the members thereof, as aforesaid, and well knowing and anticipating that 
the said flrm and its members would be forced into insolvency. planned 
a fraudaient scheme and device, perpetrated and carried eut in the mahner 
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hejreli)fifter,Bt%te(î, to preyent the individual property'of tliô sddJohn Béns- 
Iej.fr()iQ.t.pn»ing into tbe bands of theiassignees of the said bankiupts, and 
to preyeht thesarae from being distributed under said apt of congress, and 
tq defeàt the i»ii}Bct of, atid to impair arid iiinder ahd iiripeiiie and delay the 
opération and effect of, a'hdto évade tlie provisions of, said act of congress, 
and to hinder and delay and defraud Und cheat the Créditera of said Jobn 
Bensley and of said Linforth, Kellogg & Co." 

For the purpose of carrying eut this fraudulent scheme, the bill 
further allèges, in substance, that, on the 30th day of December, A. D. 
1876, and; within six months belbre the filing of the pétition against 
said bankrqpts, and with a view of preventing the individual property 
of the said John Bensley from coming to the hands oî the assignées of 
the said bankrupts, and to prevent the said property from being dis- 
tributed under said act of congress, and to defeat the object of, and to 
impair and to hinder and impede and delay the opération and efFect of, 
andto évade the provisions of, the said act of congress, and to hinder, 
delay, defeat, defraud, and cheat the said creditors, said John Bensley 
assignedi transferred, and conveyed to one Orrin Curry certain valuable 
pièces of real property iocated in. the city of San Francisco, and that 
the conveyance of this property was without considération, and was ac- 
cepted and received by the grantee with full knowledge of the fraud, in- 
tent, scheme, and device of the' Bensleys. It is also alleged that, after 
the adjudication in bankruptcy of the said John Bensley and of the said 
firm of Linforth, Kellogg à Co., Bensley and bis wife, fraudulently in- 
tending to deceive and defraud bis creditors and the said assignées in 
bankruptcy, and to secure a restoration to Bensley of bis individual 
property, which had vested in said assignées by virtue of the bankruptcy 
proceedings, induced the assignées and creditors to enter into an agreement 
with him for a release to him by said assignées of ail bis individual prop- 
erty, and for his discharge from ail his debts; thatsuch an agreement was 
entered into July 11, 1877, by the termsof which Bensley covenanted and 
agreed to pay any deficiency which might arise on the claims of the 
creditors after the firm assets of Linforth, Kellogg & Co. and the indi- 
vidual assets of James Linforth and L. B. Benchley had been applied to 
the payment of such claims; that this agreement was ràtified and con- 
firmed by this court, and Bensley discharged from his individual and 
copartnership debta, and thereafter the assignées reassigned, transferred, 
and conveyed to Bensley ail of his said property and estate which had 
become vested in the assignées by virtue of the bankruptcy proceedings; 
that, at the date of the adjudication of bankruptcy, Bensley was seized 
and possessed of an estate of the value of $500,000; that after said prop- 
erty had been restored to Bensley, instead of managing it, and appro- 
priating the proceeds, or so much thereof as might be necessary to the 
payment of the balance due the creditors of Linforth, Kellogg &,Co., 
in accordance with his agreement with the assignée and creditors, ha 
proceeded to carry out the fraudulent scheme devised by himself and 
wife, and conveyed ail his property to his wife and others, without con- 
sidération, leaving no assets standing in his name at the time of his 
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death, Juiie 14, 1889; and that Màrîan L. J. M. Beûsléy was prîvy 
and party te this fraudulënt scheme. It i^ alsô ittllegëd that from the 
ti'mé Bensley was adjùdicàtéd à bankrupt, February 27, 1877, until thç 
day of his death, June 14, 1889, he was a non-resident of, and absent 
from, theatate of Californià; that during that period he secreted himself 
from.ihis creditora, and intentionally avoided coining within the state 
of Califôrnia, well knowing that, if hîs résidence *ere known, his cred- 
itors and his assignées would commence proceedings against him; that 
there is a deficiency due. the creditors of the bankrupts of 62è pipr centuria 
of their demands, amounting, with intereat, to $275,000. The bill asks 
that a decree may beentered declaring the agreement and contract of 
the oreditorSj the order of this courtratifyingsaid contract, and au- 
thorizing the assignées to transfer the said property to Braisley, and 
the cônveyance and a^ignment of the assignées in ;pursuance of said 
order, to be void and of no effect, and declaring the présent assignée 
to be the real owner of thé said property, and entitled to the samej 
that the défendant be cirdered and directed to make»; exécute, and de^ 
liver to tbe fiâid assignée a good and suffieient conveyanceof the lands 
and premises described in the bill, and deliver over to the said assignée 
the said property, or the proceeds thereof beretofore collected and re- 
ceived. It is claimed that, during the period covered by the alleged 
fraudnleut transactions mentioned in the bill, Marian L. J. M. Bensley 
resided in Californià, and was acting as the agent of her husband, John 
Bensley, and that the letters written to her by her husband, and now 
demandéd as évidence, establish the agency and prove the fraudulent 
transactions. 

Section 858 of the Revised Statutes provides: 

"In the ceurts of the United States no witness sball be exclnded in any ac- 
tion on account of eolor, or, in any civil action, because he is a party to or in- 
terested in the issue tried: provided, that in actions by or against executors. 
administratora, or guardians, in which jadgment may be rendered for or 
against them, neither party shall be allowed to testify against tbe otber as to 
any transaction with or stateDfient by the testator, intpstiite, or ward, Unless 
calledto testify thereto by the opposite paity, or reqniréd to testify thereto by 
the court. In ail other respects the iaw of the state in which tlie court is 
held shall be rules of décision as to competency of witnesses in the courts of 
the United States in trials at commOn law'aqd in equity and admiralty." 

The défendant James G. Pennie, as administrator of the estate of Mar- 
ian L. J. M. Bensley, is a compétent wjtness in this case under this 
Btatute; but, under the last clause of the section just quoted, we must 
look to the Iaw of this state to aspertain whether his competency as a 
witness is limited with respect to the matter under considération. 

Section 1881 of the Code of Civil Procédure of this state provides: 

"There are particular relations in which it is the policy of the Iaw to en- 
courage confidence and to préserve it inviolate; therefore a person cannot be 
examined as a witness in the following cases: (1) A husband cannot be ex- 
ami ned for or against his wifO' without her consent, nor a wife for or 
against her husband without his consent; nor can either, during the marriage 
or af terwards, be, without the consent of tbe other, examined as to any com- 
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mimlcatloB madp by one to tlieother doring the marriage; but thîs exception 
■jjp^ npt appiy to a civi] action or proceeding by one against the other, nor to 
à criminàl action or proceeding for a crime committed by one against the 
ôther. • * ♦'» 

It is clear that the language of this provision of the Code does not 
limit the competency of the défendant as a witness. The limitation is 
upon the husband and wife. Neither can testify for or against the other 
without the consent of the other, nor can either, without the consent of 
the other^ be examined as to any communication made one to the other 
during marriage. MoreOver, section 1879 of the Code of Civil Procéd- 
ure provides that "ail persons, without exception, otherwise than speci- 
fied in the next two sections, who, having organs of sensé, can perceive, 
and, pereeiving, can make known their perceptions to others, may be 
witûesses." The provision concerning husband and wife just cited is 
containedi in one of thèse sections designated as containing the only ex- 
ceptions to the gênerai tule providing that ail persons may be witnesses. 
But there is no exception in either section under which the défendant 
may be excluded or his testiniony rejectèd. He is not privileged from tes- 
tifying because of anything contained in section 1881 of the Code of 
Civil Procédure, becausè he does not come within the description therein 
contained of the persons who cannot be examined as iivitnesses. 

It is, however, contended that the exception relating to communica- 
tions between husband and wife extends to the communications them- 
selves, and makes them privileged in the hands of the défendant, as ad- 
ministrator of the estate of the wife, to whom the letters were addressed. 
The case oî Peoplev. Mvilings, 83 Cal. 138, 23 Pac. Rep. 229, is cited as 
declaring the law to that effect. In that case the défendant was charged 
with murder. He went upon the witness stand in his own behalf. 
Upon cross-examination, he was asked questions about conversations be- 
tween himself and his wife, to which bis counsel objected, on the ground 
that they were not propér questions in cross-examination, and on the 
additional ground that they caUed for privileged communications, about 
which hé could not be examined. The court, in commenting upon the 
privilège claimed for the défendant, said: 

' "The provisions ofour Codes on the subject of privileged communications 
between husband and Wife are little more than a déclaration of the com- 
mon-Iaw rule upon the subject, except in this respect: The privilège at cora- 
mon law did not extend to communications which were not in their nature 
cohfldential; and, although such communications were generally held to be 
conâdential, yet some very difficult questions did occasionally arise as to the 
character of the communications; but our Code sweeps away that embarrass- 
ing distinction by extending the privilège to any communication made by one 
to the other during the marriage." 

The court then reviewed the décisions in a number of cases relating to 
privileged. communications, and said: 

"^U along the line of the cases about communications between client and 
.attorney it was steadily argued on the one side that the statute only prevented 
the attpyney frpm testifying, and that when the client was on the witness 
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stand he could be forced to disclose; and the constant answer of the other 
side, sustained by the courts, was, ' The privilège applies to the communica- 
tion,' and it cannot be forced from either . party to the confidential relation. 
It is clear to us, therefore, that a défendant in a criminal case, who has ofïered 
himself as a witness in liis own bebalf, and who has not testified in chief to 
any communications between his wife and himself, cannot, without his con- 
sent, be examined by the state as to any sueh communications." 

It needg no argument to show that this case does not support the 
claim of the défendant that the letters are privileged in his hands. The 
statement of the court that the privilège applies to the communication 
was not necessary to the détermination of the case. The point decided 
was that the questions concerning conversations between the défendant 
and his Wifé were not proper cross-examination. 

In Bovmanv. Patrick^ in the circuit court of the United States for thé 
eastern district of Missouri, (32 Fed. Rep. 368,) a motion was made to 
strike eut certain exhibits, filed in the master's report of the testimony 
in the case. Thèse exhibits were letters written by one oî the defend- 
'ânts to his wife, and the ground of the motion to suppress them was 
that they wére "such communications as were protécted by the princi- 
ple which the law throws aroupd communications between husband and 
wife." The wife had died pending proceedings for a divorce, and the 
man who professed to be the executor or administrator of her estate got 
hold of thèse letters, and, without any requirement of his office, but in 
a spirit of hostility to the husband, delivered them to the other side, 
He w&s not a party to the action, but was acting as a volunteer in the 
production of the letters. Mr. Justice Millke, in passing upon the mo- 
tion, sâid: 

"What might be the rule of law if this administrator had filed thèse letters 
in due course of administration for any useful purpdse in a publie office, and 
they had been obtaineU and copied by a third party, or if they had got îhto 
the hands of the party who now seeks to use them In any appropriate and iu; 
nocent ffianner, I am not prepared to say; but I do rule that, under the cîr- 
cumstances in which thèse letters got into other hands, they ought not to bé 
used as évidence." 

The learned judge expressly places his décision upon the circumstances 
of that case, which, differing materially from the case at bar, cannot be 
considered as authority in determining the question involved in thiscon- 
troversy. 

In Steinv. Bowman, 13 Pet. 220, the plaintiflF having read in évidence 
the déposition of a deceased witness, the défendant called the wife of the 
deceased to prove that her husband has been bribed to give évidence in 
that case, and also to prove that he had frequently told her he knew 
nothing ofthe plaintifî or of another party. To this testimony an objec- 
tion was interposed, and the court held that the wife could not "either 
voluntarily be permitted, or by force of authority be compelled, to etate 
facts in évidence which render infamous the character of her husband." 

In Lucas v.Brooks, 18 Wall. 436, the défendant offered the déposition 
of his wife to prove a part of his case. The court below excluded the 
déposition, and the suprême court held that, under the statute of West 
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vYirginifijfWiiere the case arpse, the wife could not be examined for or 
against her hosband. 

Tfae làw as stated' in tbese last two cases, as, indeed, in ail the 
cases citëd by counSel fof dfefendant, is not disputed. ïhey simply 
state the law as declared.by tbe Code of Civil Pi;ocedure of this state, 
and as construed by, jtjbe suprême court in People v. Mailings, supra, 
to the effect that communications between husband and wife "can- 
not bé forced from eithef party to the confidential relation." They do 
not sustàin the position that thé pdlicy of the layir, as declared by the 
courts, places the seal of secrecy absolutely and forever upon the com- 
munications between husband and wife. The law, in fact, appears to 
be otherwisô. Such cothmunications are received in évidence when 
produced by parties whb dp not occupy the confidential relation. In 
State V. Èupngim, 20 Kan. 599, the défendant was being prosecuted 
criînihall^. On the trial the ptosecution introducçd in évidence a let- 
ter from thè défendant to bis wife. The défendant claimed that this 
letter was a confidential coinmunication from himself to bis wife, and 
therefore thàt xt was not compétent évidence against him. The letter 
was iti the hands ahd custody of the prosecuting witness at the time 
it was ihtrôduced. It had bèen previpusly sent through the post-ofiice 
and by mail from the défendant to his wife. The prosecuting witness re- 
ceived it from the post-office, propérly directed to the defendant's wife. 
He deliVered it to her, and she, after reading it, returned it to him, and 
he furnîshed it to the^rosecutiônj tô be read in çvidenee. It did not 
appear that either thë défendant or his wife had at that time any con- 
trol over the letter. The court, in passing upon the admissibility of the 
letter observed: 

"It is cjeriuînly true thàt a coipnannication between husband and wife is a 
privilegéd comnaùniçatiou. But it is privileged only while it remains within 
thelr cUstbdy ànjii çonitrol, or while it remains witliiu the custody and control 
of their agents br représentatives, and just so far as it remains witbin the 
custody an4 cç(ptrpl of themSjeJves or their agents or représentatives." 

A number of cases are cited by the court in support of this rule, and 
the statute of the state of !^nsas is quoted, as follows: 

"In no cifise sball either [théhiisband or wife] be permitted to testify con- 
cerning aniy communication madé by one to the other during the marriage, 
whether called while tliat relation existed or afterwarda." CiviJ Code, § 823. 

The court, referring to this statute, in connection with another, relat- 
ing to witnesses in criminal cases, says: 

"It will be seen that thèse statutes do not go to the extent of excluding 
said letter as évidence. While the Civil Code provides that neither the hus- 
band ndr wife.shall, as a witness, ; furnish évidence concerning conQdential 
communications, yet it does not provide that others who may happen to be 
pbssessed iÀ suéli communications shall upt do so." 

In State v. Hoyt, 47 Conn. 618, the défendant was on trial for murder. 
The state offered in évidence sundry letters written by the défendant to 
his wife, which the state claimed contained admissions inconsistent with 
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the claim of the défendant as to his ûnconscionsness at thé tîme of the 
homicide and as to hia tmsoundness of mind^ To the introduction of 
the letters the défendant objected, on the ground that the letters were 
confidential communications between husband and wife, and as such 
could not be used in évidence against the husband. It was not shown 
how the state obtained the letters, but the court overruled the objection 
and admitted the letters. The suprême court, in passing upon this rul- 
ing of the lower court, said: 

"In this ruling the court violated no rule of évidence. The question was 
not whether the husband or wife could hâve been compelled to produce this 
évidence, but whether, when the letters fell into the hamis of a third person, 
the sacred shield of privilège went with them. We think not. 1 Greenl. 
Ev. I 254a. The fact that the communications in this case were written 
places tliem on no higher ground than if they were merely oral. And, as to 
tlie latter, it is well settled tliat conversations between husband and wife are 
not privileged so as to prevent a third person, wbo overheard them, from tes- 
tifying." 

It will not be necessary to discuss ail the cases cited as bearing on 
this question. For the présent, it is enough to say that I do not think 
they establish the rule that communications between husband and wife 
are privileged in the hands of third persons; certainly not under a stat- 
ute declaring the privilège in the language of the Code of this state. 
Moreover, the tendency of the privilège is to prevent the full discJosure 
of the truth, and it is therefore to be strictly construed. SaUerke v. 
BMss, 36 Gai. 508; Foster v. Hall, 12 Pick. 89; Gower v, Emery, 18 Me. 
82; Nias v. Railwny Co., 2 Keen, 76. 

It is to beobserved, further, that thèse letters should be prodnced by 
the défendant whether admitted in évidence or not. This is a bill of 
equity, seeking to set aside certain conveyances in fraud of creditors. 
It is part of cornplainant's case hère that Mrs. Bensley was aeting as the 
agent of her husband in the exécution of this fraudulent scheme, and 
that thèse letters establish the fàct of the agency, and discloge the char- 
acter of the transactions. They appear to be primary évidence of the 
facts alleged, and ought, thereforo, to be produced to the court for in- 
spection. If then rejected, on account of their privileged character, the 
foundation will hâve been laid for second ary évidence. But, further 
than this, as a rule of practice, the défendant should produce the let- 
ters to th? examiner, that they may be made a part of the record. In 
Ble/isev. Garlington, 92 U. S. 8, the suprême court declared the rule 
with respect to the necessity of incorporating into the record testimony 
in equity cases objected to and ruled ont. The court said: 

"If testimony is olijected to and ruled ont, it must be sent hère with the 
record, subject to the olpjection, or tlie ruling will not be eonsidered by us. 
A case will ni't be sent back to Iiave the rejet-ted testimnny taken, even 
tlioiigh we niiglit, on exaniination, be of the opinion that the ol)jection to it 
ought not to bave been sustained. Ample provision havirig been tnade by the 
'•ules for taking the testimony arid saving exceptions, parties, if they prêter to 
adopt some other mode of presehting tlieir case, must be carefiil to see that it 
conforum in other respects to the established practice of the court." 
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As tbe présent case may be reviewed on appeal, it is the duty of the 
court, in accordance with the practice in equity, as stated by Ihe su- 
prême court, to direct that the défendant produce the letters, as de- 
manded. The order will be made, however, without préjudice to the 
right of the défendant to renew the daim of privilège hereafter, by a 
motion to suppress the letters, at the proper stage of the proceedings. 



StINSON V. DOOLITTLE el al. 
(Circuit Court, D. Minnesota. April 14, 1893.) 

1. Debds^Twicb Recobded—Presumptioks— Évidence. 

Whan the records of a deed in two deed^books differ only in two materîal points 
in the description of the property, and the date, grantors, grantee, considération, 
aoknowledgment, and signature ôf the notary are the same in each, the presump- 
tion. is, not that the flrst bock oon tains the correct record and the other the record 
of sdme other deed or of the original deed after a change in the description has 
been mado, but that they are records of the same deed, with mistakes in one of 
them ; and in seeking to détermine in which of the two the mistakes are, the origi- 
nal deed being lost, the court will considèr the évidence afforded by the records 
themselves as to which has been more oarefully registered, the situation of the 
property as deSoribed in each, and the oonduçt of the parties in référence to the 
property in dispute. 

8. Same— Effect oï Rbcobding. 

Gen. St. Minn. 1878, p. 537, § 21, and Id. p. 805, § 96, do not limit the effeot of the 
register's record of a deed as évidence to the flrst record of it, but give at least 
■ équal weight as évidence to later records properly made. 

, In Equity. Suit by James Stinson against Ormis H. Doolittle, 
Charles J. Doolittle, and others to correct a mistake in the record of a 
deed. Decree for complainant. 

This is a suit in equity, and the complainant seeks a decree declaring 
that a certain deed made by one Benjamin F. Hoyt and wife to David 
Schellenbarger, dated June 21, 1850, described and conveyed "fifteen 
and two one-hundredths acres off the south side of the north-west quar- 
ter of the north-west quarter of section number thirty, (30,) in township 
number twenty-nine (29) north, of range number twenty-two (22) 
west of the fourth principal meridian;" that this deed was by mistake 
so recorded in Book A of Deeds, pages 492 and 493, of the Ramsey 
county records, that the same read "fifteen and two one-hundredths 
acres off the north side" of the quarter quarter mentioned abovej that 
sjicin deed did not in fact describe this north 15.02 acres of the quarter 
quarter mentioned above; that, so far as the same relates to this tract 
of, .land, this deed was correctly recorded in Book K of the Ramsey 
county records, at pages 129 and 130, on Octoberô, 1854; that the dé- 
fendants Ormus H. Doolittle' and Charles J. Doolittle, who dérive their 
fâtle to the 15.02 acres off the north side of said 40-abre tract through a 
quitclaim deed from David Schellenbarger and veifé to Charles J. Doc-, 
litUe, dated September 10, 1888, and recorded August 22, 1889, in 
Book 227 of Deeds, at page 643, be declared to hâve notitle to this 
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tract as agaiast the complainant, who dérives his title from Benjamin F. 
Hoy t; and that the conveyances in the chain of title from Schellenbarger 
to Ormus H. Doolittle, and the records thereof, be decreed to be void 
as against the complainant. The bill allèges that Benjamin F. Hoyt, 
being the owner of the W. i of the N. W. i of section 30, on June 21, 
1850, conveyed the S. W. J of the N. W. } of said section, which con- 
tained B4.98 acres, and 16.02 acres off the south side of the N. W. i of 
the N. W. i of said section, to David Schellenbarger, making a tract of 
50 acres in one body; that this conveyance was so recorded in Book A 
of Deeds, pp. 492, 493; that the 15.02 acres was erroneously described 
therein as off the north side instead of off the south side of said N. W. 
i of the N. W. } of said section; that on the 6th day of October, A. D. 
1854, this deed was again recorded in Book K of Deeds, on page 129, 
and that in this second record the 15.02 acres was properly described as 
off the south side of said quarter quarter; that the title of Benjamin F. 
Hoyt to this 15.02 acres off the north side of the N. W. loftheN.W. 
i passed by mesne conveyances to, and in November, 1856, vestedin, 
the complainant, James Stinson, who, on or prior to October 24, 1884, 
had also become the owner of the balance of this quarter quarter, and 
that the deeds evidencing his chain of title from Hoyt to the entire 
quarter quarter were prior to that time duly recorded; that in October, 
1884, the complainant platted the entire tract last mentioned as "Stin- 
eon's: Rice-Street Addition to St. Paul," duly recorded his plat, and sold 
and conveyed by deeds, with covenants of warranty, to divers persons^ 
lots situated upon said north 15.02 acres, and some of his grantees were 
in open possession of their lots on said tract prior to September 10, 
1888, under his deeds; that complainant still owns lot 4, block 4, and 
blocks 2 and 3, of said addition, which are a part of said north 15.02 
acres, and are worth $18,000; that on September 10, 1888, défendant 
Charles J. Doolittle, with intent to cloud the title of and injure the com- 
plainant, obtained from Mr. Schellenbarger a quitclaim deed of said 
north 15.02 acres to himself; that in August, 1889, he made a deed of 
this tract to défendant Ormus H. Doolittle, who in turn made a mort- 
gage to Charles J. on said tract for $2,700, and this mortgage and thèse 
two deeds were recorded in August, 1889, and that the défendants had 
full knowledge of the facts alleged in the bill when they obtained their 
respective deeds; that the tract which thèse deeds describe is worth $60,- 
iOOO, and the défendant Ormus H. Doolittle claims title to it under thèse 
deeds, and défendant Charles J. Doolittle clainas a lien to the amount 
of the mortgage thereon, and thèse deeds, records, and claims cloud his 
title and prevent the sale of his lands. The answer admits that Benjamin 
F. Hoyt, on June 21, 1850, owned the W. J of theN. W. i of séctioû 
30; that on that day he made the deed in question to David Schellen- 
barger, but dénies that that deed conveyed the south 15.02 acres of the 
N. W. i bf the N. W. i of section 30, or that it was erroneously recorded 
in Book A bf Deeds, but avers that said deed described and conveyed 
the north 15.02 acres of thdli quarter quarter; and that the record in 
£ûok A,:at pages 492, 493, is a, true record of the deed. The answer 
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^dinit? the exécution ahd refcoi'd of the deeds from Schellenbarger and 
wife to Charles J. Doolittleiand from Charles J. Doolittle to iOrmus H. 
Doolittle, and of the mortgt^e from Ormus H. to Charles J., alleged in 
the bill, hut dénies ail fraud aild évil intent; avers that Schelleiibarger 
was.the owner of the tract in question, and that défendants were fcona 
J^e purchasers for value, without notice of any defects in Schellenbarger's 
title or claims of complainant or bis grantees; and dénies aU thé other 
material allégations of the bill. 

Thqmpson & Taylor and George B. Young, for complainant. 

John W. Pinch and Samud Whuley, for defendaiits. 
. Bpfofe Sanboen, Circuit Judge, and Nelson, District Judge. 

Sanboen, Circuit Judge. Ther first question in this case is whether 
Hoyt and wife, by their deed of June 21, 1850, described and conveyed 
to Schellenbarger 15.02 acres o3 the north side or ofif the south side of 
the N. W. i of the N. W. i of section 30, and if it is found that the 
deed in question did not descr^ibe and convey the north 15.02 acres, that 
fînding is décisive of the case; (or, if Hoyt never conveyed this tract to 
Schellepbarger, bis deed ito défendant Doolittle conveyed nothing, and 
none of the défendants hâve any title to this property. It is established 
by the proofs that vvhateverititle rêmained in Hoyt after he made this 
deed to Schellenbarger passed to and was vested in complainant in 
A. D. 1856, that the deeds, by which this title so passed were ail re- 
çorded as eariy as the close of ; that year, and that whatever title Schellen- 
barger had aiter the delivery of the Hoyt deed to him has passed to de- 
fendant Ormus H. Doolittle under the deeds in évidence. The original 
deed from Hoyt to Schellenbarger is not produced, nor is there among 
the prools the testimony of anjî witnçss who has read tliis deed as to its 
contents. It does appear that Schellenbarger caused this deed to be 
recorded in Book A, amlafter its record it was returned to him; that he 
did not cause it to be recorded in Book K of Deeds, in 1854; and that 
after that record the instrument, there recorded was delivered to one S. 
Walker. The record in Book K of Deeds varies from that in Book A in 
19 particulars, 2 pi' which are material variances and 17 are immaterial. 
One of thèse material variances is that the 15.02 acres is described in 
Book A as off the north side, while' in Book K it is described as ofF the 
Bouth side, of the quarter quarter.: Delendants' counsel cJaim that un- 
der this proof the presumpfciion is that the record in Book A is the only 
correct record of the original d0ed, and that the record in Book, K must 
be presumed to be the record pf sorae other deed, or of the original deed 
after it hpd been changed and made to desoribe other property than that 
)yhich it rçally conveyed. 

;. We hi^vierheen forced to a ^différent conclusion. Each of thèse records 
discloses a deed bea ring the same date, haviug the sarae grantors, the 
eame grantee, tbe same considera.tion, the same long descriptions with 
but two material variances, andi an acknowledgment dated the same day 
and signed by the same nolary public. Mr; Schellenbarger testifiesthat 
be. never obtained but oneldeed from Mr. Hoyt, and it seems to us that 
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ftffptçsœpjptiQnitliat Ijoth of thèse records aterecords of the same deed, 
b>jit:th^feth^re ave mist^kes ift Que pf thetû, is in itself mùch less violent 
than it lis tp présume Uiat the laiter record is of aaûtb&r deed procured 
■^^iîîgOiHfl ttiird party, ot that it ia the record of the original deed, unlaw-" 
fpily n>utâlated and changed to convey other property than that origi- 
nfklly diijàcribed in it, and that the register, in 1854, recorded such a 
spurious instrument as the. record of an original and valid deed. Hence 
Tve eonclnde that thèse two records are records of the same instrument, 
and, as in; the description, which is material in this case, we find the 
wwd "north" written in Book A where the Word "south" is written in 
Book Ki, one of thèse records must be erroneous in this particular, and 
we corne to consider which it is. 

Défendants' counsel contend that the statute authorizes one record of 
adeesdj and no more, and hence that the record in Book A of Deeds is 
the oolyrecord ofthis deed that isentitledtoweighaa évidence ofitscon- 
tentsi. r We do not so understand the law. We think the statute does 
not lirait thfl effect of the register's record of a deed as évidence to the 
first r0çqrd; thereof, but gives at least equal weight as évidence to later 
recordsj properly made. Gén. St. Minnt 1878, p. 637, § 21 ; Id. p* 806, 
§96» , We bave, then,i two records of this deed, each évidence of its 
contents, and possibly,iii the first instarice, equally entitled to credenoe. 

An examination of the two records, however, inclines the mind to 
the conclusion that the scribe who made the record in Book K was more 
careful and painstaking than he who made the record in Book A. There 
are eight instances where a written word, expressing a nuraber, is fol- 
lowed by the figures expresàing the same number in brackets in K, 
while thèse 'figures and brackets do not appear at ail in A. The répéti- 
tion ofthesé numbers inakeà no change in the meaning or légal effect of 
the instrument, and it is inconceivable that any one Would hâve inter- 
polated thèse figures after the first record. The only rational inference 
is that they were in the original deed » and the. more careful soriba re- 
corded them, while the less careful omitted thera; so that a comparison 
of the two records leads to the conclusion that the later record is more 
likely to be correct. Again, if the deed read as does the record in K, 
it convey ed 50 acres in one body; if as in A, the 15.02 acres were sepa- 
rated by an intervening tract from the 34.98 acres there described; and 
Mr. Schellenhaïger tefelifîes ihat he boaght this 60 acres iof Hoyt in one 
body; that in the succeeding year he sold the same 50 acres he bought 
of him back to Mr. Hoyt; and the deeds. he made to Oarry ont this re- 
sale to Mr. Hoyt were plainly intended to describe, and the later one 
does describe, the south 15.02 acres, and neither bf them describes thé 
liorth 16.02 acres. From 1856 to 1887.Mr. Stinson, the complainant, 
paid ail the taxes and about ^3,000 of as^Cssments on the property hère 
in cpntrôy^sy for grading streets through it, and Mr. Schellenbarger, 
who for years resided Within 10 miles of this land, never exerçised any 
acts of owEiiership over or claimed aiiy title or interest in any of this 
north 15.02 acres. Th^e facts, which ftre proved by this record, hâve 
forced us to thé conclusioii that the deed from Hoyt to Schellenbarger 
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never in fact described or conveyed the north 15.02 acres of the N. W. 
i of the N. W. i of this section 80. This disposes of this case, and 
ihe question of the hondfides of the défendants becomes immaterial; but 
we are satisfied from the évidence that, before either of the défendants 
obtained any conveyance of this land, at least four of the complainant's 
grantees were occupying bouses standing upon this north 16.02 acres, 
claiming title Under the complainant and Hoyt. This was notice of com- 
plainant's rights and title. Morrison v. March, i Minn. 429, (Gil. 825;) 
New V. Wheaton, 24 Minn. 409. The proofs also establish the fact that 
this 15-acre tract was worth at least $50,000 in 1888; that défendant 
Charles J. Doolittle discovered the condition of the title to this tract by 
examining the title to the south 15 acres of the quarter quarter, as he 
waa negotiating a loan upon it; that he examined ail the gênerai indexes 
in the register's oflBce under the letter S to see if Schellenbarger had con- 
veyed thia northerly 15 acres. And he testifies "he did not know how 
much interest he [Schellenbarger] might hâve there, but at any rate he 
th'ought he would go into it for a spéculation, and risk a little money in 
it, and there might be sométbing in it." He then obtained a quitclaim 
deed of Schçlleribarger and mfe, for which he paid $30. About a year 
afterwards, in August, 1889, he conveyed to his brother, Ormus, for 
$3,200, ($500 cash auid the $2,700 mortgage on the land,) and then 
first recorded his deed from Schellenbarger. Ormus never saw the land, 
although he lives within 75 miles of it, and knew nothing of its value, 
but bought it solely on his brother's représentations to him. Under this 
proof the défendants hâve no better title in equity or at law than Schel- 
lenbarger had, in any event, and Schellenbarger's testimony shows that 
he had none in equity, and we hâve found he had none at law. The 
complainant is entitled to the relief prayed for in the bill. Let a decree 
be entered accordingly. 

Nelson, District Judge, ooncurs. 



Shba a ai. V. Newfobt N. & M. V. R. Co. 
(CireuU Court, D. Kmtucku. April T. 1893.) 

t. Hâttsiblb Watbks— Obstruction— 'Ebeotion of BRrooEs— Liabiutibs. 

A railroaâ company, émpowered by its charter to erect and maintaln a bridge 
across the Cumberland river, in Kentuoky, " so as not nnreasonably to obstruct nav- 
igation, " while rebuilding a portion ol tbe bridge which had been blown down, 
erected a temporary bridgé, which interfered with narigation, but arranged with 
ail the packet companies plying tbe river f or the transfer of ail freight withont 
extra charge to shippers. The amount of trafflc of the railroad largely exceeded 
that on the river, and publio convenience was in fact subserved by the plan pur- 
jsued by the railroad company. JSeld, that this was not an unreasonable obstruc- 
tion of navigation, anda snipper wbo refused to send his grain by water under th« 
arrangement was not entitled to reoovér the extra f reight paid for transporting ik 
by raU. 



BHEA V. NEWPOBT N. & M. V. B. CO. 17 

S. INTSBSTATB COMMBBOBt-STATB RbOULATIONS. 

The comnaerolal power of congress is exclusive of state authority only wliere the 
Bubjects upon wbich it is exerted are national in their cbaracter, and admit and re- 
quire unitormity of régulations afFeçting alike ail the states; and when the sub- 
jects within that power are local in their nature or opération, or constitute mère 
aids to commerce, the states may provide for their régulation and management 
until congress intervenes and supersedes tbelr action. Cardwell v. Bridge Co., 5 
Sup. et. Rep. 423, 113 tJ. S. 205, followed. 

8. Same — Bridges. 

The ei-ection of a bridge entirely within a state aoross a navigable river running- 
partly within and partly without the state is not a matter so intimately connected 
with Interstate commerce as to be under the exclusive control of congress; and, in 
the absence of congressional action, the state bas authority to regulate the same. 
Railway Co. v. Backus, 46 Fed. Rep. 216, distinguished. 

Jn Equity. Bill by B. S. Rhea & Son flgainst the Newport Newe & 
Mississippi! Valley Railroad Company to restfain the obstruction of nav- 
igation in the Cumberland river, and to recover damages alleged to hâve 
been sustained on account of the obstruction, Bill dismissed. 

j^razier <St Dickinson and Dodd & Doddj for complainants. 

Holmes Cummins ^ BuUitt & Shidd, and Humphrey & Davie, for défend- 
ants. . 

Jackson, Circuit Judge. This cause is now before the court upon ex- 
ceptions on the part of both complainants and défendants to the report 
of the spécial master, filed herein February 15, 1892, and for final hear- 
ing upon the merits. The conclusions reached by the court upoû the 
whole case render it unnecessary to notice and consider the master's re- 
port and the exceptions thereto in détail. The bill was filed April 9, 
1890, to restrain the défendant from obstructing the navigation of the 
Cumberland river, and to recover the spécial damage sustained by com- 
plainants because of sudh obstruction. The défendant is a Connecticut 
corporation, engaged in operating a line of railway from the city of 
Louisville, Ky., to and through the city of Paducah, Ky., to the city 
of Memphis, Tenu, This line of railroad, originally chartered by the 
state of Kentucky under the name of the Chesapeake, Ohio & South- 
western Railroad Company, and to whose rights and franchises the de- 
fendant bas succeeded, crosses the Cumberland river at a point near 
Kuttawa, in Lyon county, Ky., on a bridge consisting of a draw-span 
and adjacent fixed spans. The original railroad company, to whose 
rights and franchises the défendant bas succeeded, was fully authorized 
by the législature of Kentucky to erect and maintain a bridge at sald 
point, "so as not unreasonably to obstruct the navigation of any naviga- 
ble stream." The bridge, the river, and both banks thereof, at the place 
of crossing, are situated wholly within the limits or territory of the state 
of Kentucky. The bridge over the river, as constructed and maintained 
prior to March 27, 1890, constituted no unlawful obstruction or inter- 
férence with the free navigation of the Cumberland river, which rises in 
Kentucky, flows southward'înto and through Tennessee, and thèn back 
again into Kentucky; and, after crossing the latter state, emplies into 
the Ohio river. On March 27, 1890, the draw-span and one adjacent 
fixed span of said bridge were blown down by a tornado of great violence. 
v.SOF.no.l — 2 



rS • lEDEEAI- «EEOETEB, VoL 50; 

The défendant took prompt slepâ''ty rebuïld itstiridge, and în doîng sd 
érécted^ otjCaused to be erectéd, temporary false work on piles across the 
rîVèf, uddér the draw-span, up6B"Which its lihe waB continued, while 
iïe ( bridge was being rebuilt or répaired, The piles and false work ob- 
êtnièted and interrapted the ordlnâty navigation Of the river from about 
the 8th to the 23d of April, 1890. On and after the latter date, boats 
which had been eut down for the purpose could and did pass under the 
Other fiSed and uninjured spain bf the bridge, and were of sufficient 
capaoity to carry ail of complainants' freight to Nashville, Tenn. Be- 
fore closing the channel of the river, the défendant arranged with the 
captain and superintendent of the only r^ular line of steamers or packet 
compaèiéô Hàvigating thé riveT; ta place oûe or more boats below, and 
a;fiother or others above, the bridge, so as to continue regular trips, and 
transfet'freight and passèngersat the point 6f obstruction, bj- means of 
a barge anchored under the bridge, which means and method of transfer 
was continued duringthe entirè time the channel was closed. The 
agrëetkent between the défendant tod the said packet companies plying 
the river was to the effect that the former should pay the latter $600 per 
week, and that the latter should transfer ail freight without extra charge 
to shippers;: the intent of the agreement being to protect shippers against 
any incrélased charge or rate of freights because of the temporary obstruc- 
tion tO; the ordinary naivigation of the river. Under and in pursuance 
of thisagreement with défendante, the steamers or packet companies 
maihtained the usual and ordinary freight rate; and on the 23d of 
April, 1890, notified complainants that they were prepared and ready to 
carry or transport ail their freight (chiefly corn in sacks) from the lower 
Cumberland: iand Ohio river to Nashville, without even transferring the 
same at thé bridge; but complainants declined to ship that way, as they 
had previously declined to ship by boat, and allow this freight to be 
transièrred at the bridge by means of the anchored barge. But from the 
9th of April to some time in May, 1890, they had their freight carried 
or brought to Nashville by railroad, at an extra cost of 4 cents per 100 
pounds. The additional freight rate thus paid by them on thèse ship- 
ments of grain, over and above the river rate, amounted to $1,800.41. 
Complainants furthermore intimate that they had paid out $500 for 
traveling expenges and extra labor, and eustained damage to grain in the 
sum of $242.64, on account of said obstruction of the river by défend- 
ant. Thèse three amounts, aggregating the sum of $2,543.05, the spé- 
cial master; bas reported as the loss sustained by complainants, and 
which they are entitled to: recover of the défendant, on account of its 
temporary interruption of the ordinary navigation of the river in rebuild- 
ing or repairing its bridge, as aforesaid. 

The spécial master finds and reports that— , 

"Défendant could hâve vebuilt its draw-çpain by erectin,g its false work up 
and down' Ûïè stream, thùs léaving the spi^ii open while the work was in 
progress;' ibut this wouJd bave severed its lihé m;uch more coiiipletely than the 
mode actuallly pUrsued severed the line of navigation, inasmuch as its pas- 
sengers and freight would bave had to be ferried overtbe river; au opération 
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attende^' with far more danger, delay, and expense than the transfer from 
one boat to another over the deck of a barge. The traflac of defendant's road 
also làrgély exceeds the traflSc on the river, and the public convenience was 
tberefote Subserved by the mode of construction which was pursued." 

The master's conclusion that the défendant is liable forthe specialloss or 
damage sustained by complainants, amounting, as reported, to $2,543.05, 
is based uppn the theory "that, under the doctrine of the Wheding Bridge 
Case, 13 How. 518, the state of Kentucky has no constitutional right 
to authorize an obstruction of the navigation of the Cumberland river," 
for the reason that said river was not whoUy or throughout its entire 
length within the state of Kentucky, but trav^ersed and bore the com- 
merce of another state, (Tennessee,) which rendered it a navigable stream, 
sub.ject to the exclusive jurisdiçtion of congress, under the commerce 
clause of the constitution, and that the building of a bridge across it 
could only be authorized or sanctioned by the gênerai government, act- 
ing and speaking for the whole country. The master reached the con- 
clusiqn, as the resuit of the suprême court's décisions on the subject, 
that in respect to navigable streams lying wholly and entirely wiihin its 
limits, a state could authorize the building and continuance of bridges 
across the same until congress should act upon the subject; but that in 
respect to navigable water not wholly or entirely within the limits of a 
single state, but e^tending through or traversing two or more states, the 
absence of any action or régulation by congress was a déclaration that 
such water should beand remain free from any and ail control or ob- 
struction by the state or states over the same, or any portion thereof. 
Applying this latter rule to the Cumberland river, the master reported 
that the state of Kentucky had no constitutional right or power to au- 
thorize the défendant to erect or maintain a bridge across tbe Cumber- 
land river, although that portion of the river where the bridge crosses 
the same was wholly within the state; that the obstruction created in 
repairing or rebuilding the bridge was unlawful, and created a public 
nuisance; and that complainants were entitled to recover from défend- 
ant the spécial damage sustained in conséquence thereof. 

If thèse propositions and conclusions of the master are sustained by 
the authorities, the complainants are entitled to a decree for the spécial 
injury sufï'ered by them in conséquence of the teraporary obstruction 
to the ordinary navigation of the Cumberland river. 

The Wkeeling Briùge Case, 13 How. 518, specially relied on to sup- 
port the master's conclusion, does not control the présent case. It will 
be seen:, by relerence to the leatiing opinion in the Wheeling Bridge Case, 
tha,t the Iftw of Virginia whjch authorized the érection of the bridge thus 
complained of was held to be inoperative ehiefiy on two grounds — Mrst, 
becausç it impaired the obligation of the compact between Virginia and 
Kentlicky that the use and navigation ofthe Ohio, so far as theterritory 
of baid states , was concerned, should be free and common to the citizens 
of the United States; and, éecond, because it was ih conflict with the leg- 
islatipu of congress, which bas expressly sanctioned said compact, and 
theireby made it "a law ol the Union." In the présent case thereis no 
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such compact between Tennessee' and Kentucky in respect to the Cum- 
berlanii river, nor bas congress, under its constitutional authority, leg- 
islated 60 the subject. The ^heeling bridge was in itself a permanent 
obstruction to navigation, while defendant's structure or false work was 
only a temporary and partial interruption to the usual course of navi- 
gation, with provision and arrangement made for the transfer of freight 
and passengers without extra charge to either, and without serious de- 
lay, risk, or danger. 

The question as to whether the state of Kentucky had the constitu- 
tional right to authorize the érection ofa bridge acrossthe Gumberland 
river within its jurisdiction, and the conséquent lawfulness or unlawful- 
ness of defendant's temporarj' obstruction to navigation in rebuilding 
said bridge in order to restore its severed line, must, in the opinion of 
the court, be settled and determined by the principles announced in the 
cases of Willson v. Oreek Marsh Cd.,2 Pet. 245; Palmer v. Commisdoners, 3 
McLean, 226; EaUroad Co. v.Ward,2 Black, 494; Gilmanv. PhUaddphia, 
3 Wall. 121; Pound v. Turck, 95 U. S. 462; Transportation Co. v. Chi- 
cago, 92 U. S. 643; MobUev. KimbaU; 102 U. S. 691; Transportation Co. 
V. Chicago, 107 U. S. 687, 2 Sup. Ct. Eep. 185; MUler v. Mayor, etc., 
109 U. S. 385, 3 Sup. Ct. Eep. 228; CardweU v. Bridge Co., 113 U. S. 
205, 5 Sup;i'Gt. Rep. 423; HamUton v. Railroad Co., 119 U. S. 281, 7 
Sup. Ct, Eep. 206; ITuse v.Ghver, 119 U. S. 543, 7 Sup. Ct. Rep. 313; 
Sands V. Improvement Co., 123 U. S. 293, 8 Sup. Ct. Rep, 113; and 
Bridge Co. vî Hatch, 125 U. S. 1^ 8, 9, 8 Sup. Ct. Rep. 811. 

It is not-necessary to review thèse décisions, While they establish 
beyond ail question the paramount authority of congress, under the 
commerce clause of the constitution, over ail navigable waters of the 
United States, they also settle the proposition that, until congress ex- 
ercises its superior right of conti'ôl and régulation, the states or state 
within whoee territorial limits such waters or streams are located may 
directlyv or through delegated authority, authorize the érection of bridges 
across the same, and that such structures are not unlawful until so de- 
clared by congress. In respect to such structures over navigable wa- 
ters within the limits of a state, non-action by congress is not a décla- 
ration that such waters must remain free and unobstructed, but that 
the state's authority over the same may be exercised to the extent, at 
least, of permitling and authorizing the establishment of ferries and the 
building of bridges over the same, nècessary or convenient for either its 
local or Interstate commerce. Navigable waters lying within the limits 
ofa state are both state and national in their character, with the para- 
mount right oficontrol or régulation in the gênerai government when 
Congress chooses to exercise the authority over the same; but, until 
such authority is exercised, the jurisdiction and power of the state to 
authorize the érection or construction of bridges over the same is olearly 
established. But it is urged by counsel for complainants.that such au- 
thority of the state is conflned, as reported by the spécial master, to 
cases in which the navigable stream or water is located wholly, through- 
out its entire length, within the limits of the state. It ia true;that in 
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most of the cases above cited the public or navigable waters were wholly 
within the limits of Ihe state authoriring the erectioû of bridges or ob- 
structions in or over the same, and that expressions are found in one 
or more of the opinions which apparently attach some importance to 
that fact. The décisions did not, however, proceed or rest upon that 
ground, but upon the principle that such portion of navigable waters 
as lay or were embraced within the limits or territorial jurisdiction of 
the state were subject to state authority, in respect to bridges over the 
same, until congress exercised its superior and paramount authority of 
régulation and control. Navigable waters entirely within the limits of 
a state stand upon the same footing and are subject to the same con- 
troUing authority of congress as those extending through or reaching be- 
yond the state. The right of the state, in the absence of congressional 
régulation to the contrary, to authorize the érection of bridges over such 
portion of navigable waters as may be embraced within its limits, does 
not dépend upon the length of such waters, nor is the state's author- 
ity restricted or affected by the fact that some portion of the stream may 
extend beyond its territorial jurisdiction. The commerce clause of the 
constitution includes control of ail navigable waters of the United States, 
80 làr as may be neeessary to insure their free navigation. By naviga- 
ble waters are meant such as are navigable in fact, and which by them- 
selves, or by their connections with other waters, form a continuous 
cbannel with foreign countries or among the stateâ. Tke Danid BaU, 
10 Wall. 563; TranspmMim Go. v. Chicago, 107 U. S. 682, 683, 2 Sup. 
Çt. Rep. 185; Miller v. Mayor,etc., 109 U. S. 395, 3 Sup. Ct. Rep. 228. 
There is no distinction, under the commerce clause of the constitu- 
tion, or in principle, between a navigable stream running through two 
or more states, and such a stream located wholly in one state, and Con- 
necting with other navigable waters, so as to form a continuous channel 
of communication with foreign nations or among the states. The decis-. 
ions of the suprême court proceed upon no such distinction, nor do they, 
in our opinion, sanction or support the position contended for^ that in 
ihe latter class of cases the state may authorize the construction of a 
bridge over the stream within its limits, but that in the former class the 
fltate bas no such authority. The theory upon which tbis contention is 
based is that navigable waters wholly within thci Jimits of a state, but 
Connecting with other waters, forming continuous channels of communi- 
cation with foreign nations or among the states, are not so "national" in 
in their character as navigable streams extending through two or more 
states. This position is not correct, neither is it supported by the au- 
thorities. On the con trary , the adjudged cases recognize no such distinc- 
tion in respect to bridges ;and other structures erected over navigable wa- 
ters under state authority. While the décisions of the suprême court 
establish the gênerai doctrine, as stated by Mr. Justice FlELD.iin Card- 
weU V. Bndge Co., 113 U.. S. 210, 5 Sup, Gt. Rep. 423,— 

^'That the commercial power of cohgress is exclusive of state aath(jrity only 
when the subjects upon whichdt is exerted are national in their character, 
and adiuit and require unifprmity of régulations afEecting alike ail thestates; 
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mi{I;;thAt iwben the stibjects within that pdwer are local In theic nature or 
opération, or conatitute mère aids to commerce, the states may provide for 
their régulation and management until congreas intervenes and supersedes 
their action,'* 

— they aJso establish that bridges over navigable waters are net of such 
national character as to exclnde state action in respect thereto, but are, 
on the contrary, of suoh local, limited, and spécial character, as aids to 
commerce, as to come within the management and authority of tbe states 
"until congress intervenes and supersedes this action." This is clearly 
pointed out in Covaity 6f Mobile v. Kimball, 102 U. S. 698, 699, and Rail- 
way Co. V. JUinois, 118 U. S. 686, 7 Sup. Ct. Rep. 4, and recognized in 
ail subséquent cases, down to and including Bridge Co, v. Hatch, 125 U. 
S. 1-17, 8 Sup. Ct. Rep. 811. 

The subjects whioh bave been considered of such national character as 
to require unilbrmity of régulation, and to exclude ail state action and 
oontrol, are those relating to Interstate and foreign commerce, and the 
instrumentalities emplOyed therein, — such as the imposition of taxes or 
other restrictions upon or interférence with such commerce. In respect 
to ail such subjects, non-action by congress is tantamount to a déclara- 
tion that they shall remain Iree and unobstructed by state action. The 
cases of Wdton v. Missouri, 91 U. S. 275-280; Ferry Co. v. Pennsijhania, 
114 U. S. 196-204, 6 Sup. Ct. Rep. 826; Pickard v. Car Co., 117 U. S. 
84, 6 Sup. Ct. Rep. 635; and Railway Co. V. Illinm, 118 U. S. 557-575, 
7 Sup. Ct. Rep. 4, — furnish illustrations of the subjects considered of 
national importance, and requiring such uniformity of régulation as to 
exclude state action and régulation. But the principle of thèse cases has 
never been extended to local structures, such as bridges erected by state 
authority on or over navigable waters whîch lie whoUy within the limita 
of the state at the point or locality where such structures are erected. 
But l'or the commerce clause of the constitution, the state of Keutucky 
would hâve exclusive jurisdiction and authority over that portion of the 
Cumberland river situated within her territorial limits. Herpowér over 
it would béas full, complète, and extensive as thoughthe river, through- 
out its entire length, lay whoUy within her borders. As a member of 
tbe Union, her sovereign right over the river, as a navigable stream of 
the United States, is Jimited by the power conlerred upon the gênerai 
government to regulate commerce among the states. The delegated and 
paramount authority of congress is contined to régulation of such waters 
as; highways of commerce, leaving the sovereignty of the state over the 
same otherwise intact and unimpaired. See PoUardv. Hagan, 8 How. 
223; Bridge Co. v. Hatch, 125 U. S. 1-12, 8 Sup. Ct. Rep. 811. But 
Bubject to this power of régulation, and until it is called into exercise by 
congress, the state of Kentucky had the right to sanction and authorize 
the building of bridges across the stream to aid and facilitate her local and 
interstate commercé. Thé bridge, as originally constructed, and alter 
being restored in Juue, 1890, was npt an unlawlul interférence with navi- 
gation. The methodcemployed to restore of rebuild it was not an un- 
reasouable Obstruction or interruption of navigation, under the authority 
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lawfully conferred to build and maintain it. The line of road of which 
it formed -an essential partwaa'aijd is*botiïla.State'artd national higjiway, 
just as the Cumberland river is. The traffic over the road, as reported 
by the master, exceeds that on the river. The public convenience and 
benefit were subserved by the mode of rebuildipg the bridge which der 
fendant adopted. In rebuilding its bridge, in pursuance of authority 
conferred by law for the benefit of the pitbjic; and without unreasonably 
or unnecessarily obstiructing. navigation of the river, it cannot be held 
that défendant created a; public nuisance àuch ^s will entitle complain- 
atits to recover of it the spécial damages which they claim to hâve sus- 
tained. This conclusion is clearly and fuUy supported by the cases of 
Tnarwportcition Co. v. Chicago, 99 U. 8. 635; SamUton v. Railroad Co., 
119 U. S. 280-285, 7 Sup. Gt. Rep. 206; &nà Qrem & B. R. Nm. Co. 
V. Chesapeake, 0. &.S. Wi R. Cb,, 88 Ky. 1-^12, 10 S. W. Rep; 6. 

What was said and ruled by this court in Railway Co.v. JBackus,4&¥eà. 
Rep. 216, in nowise conflicts with the views herein expressed and con- 
olusions reaehed. The propôsed structure there cOmplained of came di- 
rectly within the act of congress approved September 19, 1890. The 
temporary obstruction hère complained of was erected and removed be- 
fore that législation of congress was enacted. 

It may be proper to state that, if complainants could recover at ail, 
they could not be allowed the amount reported by the master in their 
favor. The two items of $500 for traveling expenses and extra labor, 
and $242.64 for damage to grain, are not shownto hâve been occasioned 
by, or to bave been the direct, necessary, and proximate resuit of, the de- 
fpndant's temporary or partial obstruction of the usual navigation. In 
respect to the item of $1,800.41 for extra freight paid by thèm, the 
proof shows that this was largely, it not wholly, self-imposed. No vaMd 
reasoQ is given for not transferring their freight over or across the barge 
provided for the purpose, under the arrangement made between the de- 
fendant and the superintendent of thepacket companies plying the river. 
Such itiransfer would bave cost them nothing, would hâve been attended 
with but little delay, and would bave involved little, if any, mor« risk 
or exposureiof the ireight; thaûthe methodofshipment adopted byJthem. 
On and after the 23d of April, 1890, complainants could bave bhipped 
their freight by the river^ and were offered transportation that way, with- 
out extra chaîne. It does not, appear that they had previously madeand 
entered into any binding contracta to ship by other route or routes, such as 
would haveprevented their acceptance of Capt. Rymin's proposition to 
carry this freight by the Cumberland river, as usual. But, without fur- 
ther référence to the matter or question of actual damage sustained, the 
court is clearly of the opinion that, upon well-settled principles, the com- 
plainants arenot entilleii to recover any thing under the facts and oircum- 
Btances of this case. It foUows that their exceptions to the report of the 
spécial mgater should be overruled, that defendant's 2d, 8d, 4th, and 
6th exceptions be sustained, and that complainants' bill should be dis- 
missed, withcosts to be taxed , iucluding an allowance to the spécial mas- 
ter. It is accordingly so orderedand adjudged. 
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Chicago, M. & St. P. Ry. Co. v. Pullman Palace-Cab Co. 

, {ClreuU Court, N. JD. IlUnoia. Maroh 28, 1893.) . 

Bquitt PAacïiob— Objections to Bill— Waiveh— Accountino. 

A bUlÀ>r anaccouDtlngcharged that complainant and défendant entered into a 
contract, in the nature of a partnership agreement, that the défendant was to keep 
the boaiks ahd render monthly aocouuts to the complainant, and that the défendant 
fraudulently miestated such aocounts. The défendant answered, denying the 
charges, bot ^verring that it did sot ohject to an accounting. , Steld, that it was 
too lato, on ihbtlon for a référence, loi the défendant to insist that the charges in 
the bill Wéremot suffîciently spSciûo. 

In Equity, . Bill by the Chicago, Mil waukee&St Paul Railway Com- 
pany againM. the Pullman Palace^Cay Company for an accounting. 
JohriW. Ijhry- and Edtcin Walker,iox tomplamant. 
Isham, Lincoln & Beak and / L. Runnels, for défendant. 

&RESHAMJ Circuit Judge. This is ai suit by the St. Paul Company 
against th6' Ptallman Company for an accounting. On September 22, 
1882, the. partirai entered into a written i agreement for the opération of 
sleeping-cars, parlor and dining cars, by th« défendant on the lines of 
the complainant, for joint account. Thé complainant had previously 
operated its own sleeping, parlor, and dining-roomequipment, and, by 
the terms of the agreement, the defendarit acquired a one-fourth interest 
in the cars on the lines, It was contemplated that additional equip- 
ment would be needed, and that itshould be acquired and owned jointly, 
upon the same terms. It was made the duty of the défendant "to keep 
fdll and complète books of account, showing ail the expenses, receipts, 
losses, ànd. profits arising from the opération" of the cars; and so much 
of the général expenses of the défendant were to be added to the spé- 
cifie expenses of the cars, operated under the contract, as the number 
of such cars bore to the whole number of cars run by the Pullman 
Company on ail lines operated by it. It was made the daty of the de- 
fendant to .balance the accounts as often as once a month, and pay to the 
complainant threC'fourthsof the profits, thus ascertained, on or before 
the end of thé month following. Loâses were to be borne, one-fourth 
by the défendant and three-fourths by the complainant. The complain- 
ant was given the option to terminate the partnership relation on six 
months' written notice to the défendant before three stated periods, which 
right was iexercised by giving the necessary notice that the agreement 
would terminate on September 30, 1890. The parties thereuponagreed 
that the fair cash value of the defendant's one-fourth interest in thfr 
equipment was worth $106,000, which the complainant refused to pay, 
for the alleged reason that an accounting would show it was entitled to a 
much larger sum from the défendant. 

After setting out the terms of the agreement, the bill, on information 
and beliéf, avers that, although the défendant rendered monthly state- 
ments purporting to show the earnings and expenses, in gross, for each 
of the sleeping-cars operated for joint benefit, the charges for expenses. 
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were grossly excessive and fraudulent; that the défendant retained out 
of the joint eamings$70i452.96 for cost of cleaning cars, and $49,289.89 
for laundry work, for the entire term of the contract, which amounta 
were grossly in excess of actual payments by the défendant for those 
purposes; that the défendant retained out of the gross earnings $11 ,863.16 
for money claimed to hâve been paid for car supplies, which amount 
was grossly in excess of th« actual expenditure for that purpose; that 
for the month of April, 1890, the défendant retained, for division and 
district expenses, $838.72, and for administration expenses, $524.48; 
that the amounts retained for such expenses during each of the precedihg 
months were substantially Uniform; that the aggregate amount retained 
on account of division and district expenses for the entire term of the 
contract was $100,677.45, and for adùainistration expenses, $58,806.36, 
and that such charges were grossly excessive; that the défendant obli- 
gated itself, at its own expense, to maintain the equipment of the cars, 
including carpets, upholstery, bedding, fittings, and other appointments 
incidentalto a sleeping-car, and not essentiel to an ordinary first-claas 
passenger-car, in good and deanly condition, and renew the same when- 
«ver necessary, and that the défendant wrongfuUy and fraudulently re- 
tained for tbis purpose, out of the gross earnings, $73,353.61; that in 
December, 1888, the défendant constructed and added to the joint equip- 
ment five nevv sleeping-cars, at a uniform charge to the complainant of 
$17,180.38, and demanded payment therefor; that tbis amount is grossly 
in excess of the actual cost of construction, plus 10 , per cent, thereon, 
which the défendant was entitled to under the ternis ôf the agreement, 
and that the complainant expended $25,000 for upholstery and repairs 
with which it was not chargeable under the contract, no part of which 
bas been rèfunded by the défendant. The bill also charges that, duï- 
ing the term of the contract, both written and verbal notice was given 
to the défendant by the complainant that the bills rendered of opérât- 
ing expenses and maintenance of equipment were excessive, and that 
Ihe complainant repeatedly protested. against the çorrectness of such 
bills. The charges in the bill, except the last one, are expressly de- 
nied by the answer. If tbis charge is denied, it is only done inferen- 
tially. The answer avers that the complainant received monthly stàte- 
ments showing the fuU amount of earnings and expenses; that monthly 
settlements were made upon the basis of thèse stàtements; and that, with 
the knowledge of ail the facts now known to the complainant, it xegu- 
larly received its full share of the joint earnings. Other averments in the 
bill and answer need not hère be noticed. 

The case is at issue, but the parties are not able to agrée as to what 
questions shall be referred to the master. Although the answer avers 
that the défendant does not object to an accounting, it now insists that 
the master should be required to take testimony, and report (1) whether 
or not the défendant kept books of account as required by the contract, 
and (2) whether or not the accounts were stated and settled monthly, 
the complainant ail the time knowing the facts relied on in the bill. 
The bill was not demurred to, and it is now too late for the defendant's 
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èounsel to^insîst thatthe chargés are! mot su fBcientlyspecifiç. If tbey 
&rË!trâe',t}1te!complainant bas Ilot receiwea'ita full shanBofitbe joint eam- 
ii^pïïiÉvéHilf.the booksappear to bave beenpropèrly fcept, (and it is 
not idispiited that tbe défendant kept: books of aecount,)'and the eom- 
i)laîiîànt' ïeceived its full share of the joint eamings tbùâ Sshown, it bas 
the<rigbt:to establish by compétent évidence, if tbere be such, tbat the 
books are; no| correct, and tbat the défendant took crédit for more money 
thanitexpénded orwas entitled lo retain. It was stated at the argu» 
ment tbiatliieicompîainant would be satisfled with a référence covering 
thei aixi Bjoritbs prior tothe termination of tbeagreement, and, if unable 
to establishi its «diargea for that tiiîie, it would hot ask a référence cover- 
ing any.of*the preceding periods. Amoïder will therefore be entered 
rëJeiiri%'l3ie case to Mr. Henry W. Bishop; one of thé masters, to take 
testdniionyjiand report to th© court wbfetber, during the months of April, 
May, Jùne^ July*; Augosti, September, October, and November, 1890, 
.withontithe[knowledge or consent of the conip'làinant, the défendant de- 
ductedftop the gross earnibgs amôunts in excessof actual expensés, or 
in eÉsceraofwhatit was entitled Ko deduct and retain under the agréée 
ment,' aitdi if it did, tbàt the accobnt between the parties be stated, 
siO'Wiiig tlîe balance due from one to thô otber for said months. 



èoWHEaiN Pllfï! ï'ïèÉE Co, V, NOBTH AUiJlbsTA IiAND Co. 
' (Circuit Court, D, South OaMina. Aprll 18, 1893.) 

Sraptrio JNktormanoi!— WçBiî MaintainÂbls— Cebtaintt ou Ageeement. 

-' ' A ieiier from a land ciompUuy to a manufacturiug cOinpàny promislng that, If 

i ,fher:'KpJlllocBte a factory wpqn their proporty, they wHl donate to them a certain 

, à&oùçt of land, and will promptly build or cause to be built to it a side track, sets 

'"forth ^e'agreement M terms sufflolently certain to supiport a bill for spécifie per- 

formwce. 

In Equity. Bill by the Southern Pine Fibre Company against the 
North Angùsta Land Càitapany for ^he spécifie performance of à con- 
tract. Heki-d on demurrW to the com plaint. DemUrrer overruled. 

Fhrkîng &'Àtéàinder, fo]f complainant. 

JaÉcsôri <& (Mv(i, for defeiidant. 

SufbNTONi Dl&tritt Judge. The casé cornes up on bill and demurrers. 
Thie bill sèeké spécifie performance of a contt-act. The défendant, 
owner of a tract of land on or near the Savannah river, opposite the 
city of AiigùStà^ pfferéd ihducements to the plaintif? to erect and put 
in operatickù à factory on said land. The bill sets ont certain negotia- 
tions betweeii the parties, Whichresulted in a letter by the président of 
the défendant cûinpany to the président of tbe complainant company in 
thèse words: 

«New York. June 20th, 1891. 

" /. S. If. Berry, PresH. Southern Fine Fîbre Company — Dear 8ie: The 
North AuguMta Land Company will donate to your company 3 acres of land, 
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to be selected by it on its property opposite the city of Augnsla, and will 
promptly build or c^use to be biiUt to the land so donate^. a^ide track, and 
■when your làïtory ia cdinpleteid ahd œaôhinery In sdccesàfiùl' opération, wiU 
buy frorn you ($2,500) twenty-flve bundred dollars' worth o£ your treasury 
stock at its par values payable in casb wbea your fàctbry^ in suecesaful op- 
ération as aforesaid, Yours, truly, 

"IPat Ca'lhoun, Pres't. 
"The aboyé is conditioned upon your beginning work at once. 

•' : ■ "P.O." 

The ihipe acres ofland hâve been donated, and ihedeed executed and 
delivéredi The factory has beien erected and equipped with valuable 
and costly machinery. The spécifie performance Ot that part of the con» 
tract is sought which provides that défendant " wili promptly build or 
cause to be built to the land so donated a side track." 

l)erendant deraurs on several grounds, which may be snmmed up as 
follows: That there is ûo equity in the bill; that, the letter being the 
only (jôritract in writing, no paroi évidence of pre-existing negotiations 
can be admitted, and that ail allégations of such negotiations bave nO 
placé in thé bill; that the terms of tbis letter are vague and uncertain; 
that it is not alleged what interest complainant will hâve in the eide 
track when completed, nor how it is to be completed, nor that défend- 
ant has the right, power, or authority to complète it; that the damages 
alleged are remote and consequential; that complainant has an adéquate 
and complète remedy at law. 

We now hear the case on demurrer. For the purposes of this décis- 
ion we confine ourselves to the letter above quoted, without préjudice of 
the questions arising under the statute of irauds. In that letter the con- 
tract distinctly provides for a side track to be built to the land so do- 
nated promptly. The term "side track" has a well-known signification. 
It means connection with some railroad, afibrding communication with 
market. Its value to a factory in opération is self-evident. Its ab- 
sence would cause great injury to the iàctory, not only increasing expense 
upon every article needed for or turned out of the factory, but pèrhaps 
operating, in this âge of compétition, latal results to its business. There 
is no want of sufficient certainty in the terms of the agreement, and 
there is sufficient évidence of continuing and increasing damage which 
cannot be compensated except by a succession of verdicts. Why the 
side track was not built does not appear. The court will not assume a 
want of b(ma fides in a contract. On the contrary, the presumption is 
that when parties contract they honestly believe that they can carry out 
the promises they bave made. For the présent we must assume that 
when the défendant contracted to build the side track it was able to do 
so. If this hope has been disappointed, and such circumstances exist 
as make it impossible, thèse must appear on a full hearing. The de- 
murrers are overruled, with leave to défendant to answer over. 
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, United Statbb ». VTïstbrn Union Tel. Cîo. et àL 

(Circuit CoiMt, Z>. JTelwwsta». March 30, ^892.) 

1. RÀILtriT Ain> TBIJEOKA.PS COMPmiBS— Gk>VEBNMENT AlD— ALntNATIOir OT FRAH^ 
OBIBB. 

Underthe gênerai rulethattlie grattof a franchise of a public naturel» personal 
;t() tbe graotee, and cannot be aliehated without the consent of the govemment, the 
privilège granted to tlie Union Pacifie Railwa^ Company by the aots of 1868 and 
1864 of constructing and operating a telegraph line along its right of way, for pub- 

i lie and Commercial uses; cttrrïéâ with It a cori-esponâing obligation on the part of 
the co^p^y to itself operate suoh Une, and it had no authority to transfer the fran- 
chise tO any othér corporation. 

%, Samb. 

< . Nor ooMd suoh authority be inferred from section 19 of the act of 1863, which an- 
tborized the company, in dlschai;ge of its obligation, in the flrst instance to make 
an arrangement with thë com^ânies bthiing the then ëxistlng telegraph line between 
. .BanJKr^ctispp and the UissOuri river, whereby that linemight bè removed and 
placed upon.toe railroad right of way, the company haying falled to make such an 
arrangement, aiid haying accispted the whole franchise by constructing a new Une 

of itSOWIk. 
8. SaME— fcoNSOMDATION OF CpMPAITIES; 

Act Cohgl'JTUly 8, 1864, providing "for Increased facilities of télégraphie commu- 
nication, ? and eommonly kttown as the "Idaho Act, " granted to the United States 
Telegraph Company, a New Yprk corporation, a right to construct a line from the 
Missouri 'ritér to the Pâôific, and àlso àutborized the railroad companies to maks 
an arrangement with this "<!ompany for the construction of its line, like that au- 
thorized .by section 19 of the act of 1863. Under this act part of the line was con- 
stnicted In conjunction With the Kansas Pacifie Company: and then the United 
, Btates Telegraph Company Otnisolldated with the Western Union Telegraph Com- 
pany, and the line was finished under an arrangement between the latter company 
and the railroad. Held, that this franchise was granted for the purpose of con- 
struotiQgisa -independent lihé, and, although the consolidation was authorized by 
the laws Of New ï ork, the Western Unjon Company did not thereby obtain any 
right to acqù'ii-ë' the telegralpbic franchises granted by the Union Pacifie acts. 

4. SAME-^RUGOTiATION BT GOVBBNMENT. 

In v;^TOof,tbe fact that the .telegraplilc franchises granted by the Union Pacifle 
acts W.érëinalienàble'by the grantees, and also of the express réservation thereln 
Of thë 'right to"addto,alter, amend; or repeal,"congress hadfull power topas» 
; the act of , August 7, 1888, direoting the railroad and telegraph companies which re- 
cel ved govërnment aid to henceforth operate their telegraph Unes by themselvea 
- aloné, and throtigh their own offlcers ànd employés. 

6. Bamïj»-Gc9îstjiuoiion Aot, 

In a prpoeedjng instituted by the United States to aunul a contract whereby th» 
' télefijaphlb franchises of the Union Pàciflc Railway Company were transferred to 
the WeistçRii Union Telegraph Company, the intention and power of congress to 
prevent si;pb transfer, being clear, the court cannot cousider ;aay argumenta 
based- if^dn'thô allëged fact tliat the contract Is bénéficiai to the pecuniary interests 
of both the railway company and the public. 
8. Samb— JnHisjficTiON or Coobts. ; ' 

The govèrninent, being the creator of the Union Pacific, Railway Company, and a 
large oontrlbntbr to its finanèes, and having a pecuniary interôst in its successful 
management, bas fuU supervisory power over it, and may make and enforoe 
through the courts reasonablo régulations not interfering with vested rights. 

7. BaME — E(iéiTT JlJEISDiCTION. ' 

Although the main purpose of the act of 1888 is to compel the railroad companies 
to exercise the^r télégraphie franchises directly by their own officers and employés, 
yet, in enforbiag this requirement as against the Union Pacific Company, the gov- 
ërnment -.jnayproperly proceed by a biU in equity Instead of by màndamus, sine» 
the Western. Union Telegraph Company has aoquired property along the right of 
way, and'lts' interests therein can only be properly deflned and proteoted by th» 
flexible pfpoedure of a court of eqnity. 

In Equity. Bill by the United States against the Western Union 
Telegraph Company and the Union Pacific Railway Company to cancel 
a contract, whereby the télégraphie franchises of the railroad company 
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were improperly transferred to the telegraph Company, and to compel 
the railroad company to exercise that franchise directly through its own 
ofia.cers and employés. Decree for complainant. 

Charles H. Aldrkh, for the United States. 

John F: DUUm, J. M, Wodworth, Rush Taggœrt, and J. I. TFifeon, for 
défendants. , 

Brewe», Circuit Justice. On August 7, 1888, congress passed an act, 
whose title, first and fourth sections, are as follows: 

"Chap. 772. An act supplementary to the act of July flrst, eighteen hun- 
dred and sixty-two, entitled ' An act to aid in the construction of à raill-oad 
and telegraph Une from the Missouri river to the Pacific océan, and to secure 
to the governmient the use of the same for postal, military, and other pur- 
poses,' and also of the act of July second, eighteen hundred and sixty-four, 
and other acts amendatory of said first-named act. 

"Be it enacted by the senate and house of représentatives of the United 
States of America in congress assembled, That ail railroad and telegraph com- 
panies to which the United States lias granted any subsidy in lands or bonds 
or loan of crédit for the construction of either railroad or telegraph Unes, 
which, by the acts incorporating them, or by any act amendatory or suppléa 
mentary thereto, are required to construct, maintain, or operate telegraph 
Unes, and ail coppanies engaged in operating said railroad or telegraph Unes, 
shall forthwith and henceforward, by and through their own respective eor- 
porate offitièrs and employés, maintain and operate for railroad, governmental, 
commercial, and ail other purposes, telegraph Unes, and exercise by them- 
selVes alone ail the telegraph franchises conferred upon them, and obliga- 
tions assumed by them under the acts making the grants as aforesaid. 

"Sec. 4. That, in ordçr to Secure and préserve to the United States the full 
value and benéflt of its liens upon ail the telegraph Unes required to be con- 
structed by and lawf ully belonging to said railroad and telegraph companies 
réferred to in the flrst section of this act, and to hâve the same possessed, 
ùsed, and operated in conformity with the provisions of this act and of the 
âeveral aCts to Which this act is supplementary, it is hereby made the duty of 
the attorney gênerai of the United States, by proper proceedings, to prevent 
any unlawful interférence with the rights and equitles of the United States 
under this, act, and under the acts hereinbefore mentioned, and under ail acts 
of congress relating to such railroads and telegraph Unes, and to bave legally 
ascertained and flnallyadjudicatedall alleged rights ofall persons and corpora- 
tions whatever claiming in any maUner any control or interest of any kind in 
any telegraph Unes or property, or exclusive rights of way upon the lands of 
said railroad companies, or any of them, and to hâve ail contracts and pro- 
visions of contracts set aside and annuUed whicli hâve been unlawfuUy and 
bejond their powers entered into by said railroad or telegraph companies, or 
àny of them, with any other person, company, or corporation. " 25 St. p. 
382. 

Thereafter this bill was filed by the government against the Western 
Union , Telegraph Company and the Union Pacific Railway Company, 
the qbject of which, it may be stated in a gênerai way, is to secure a de- 
cree canceling and annulling a contract of date July 1, 1881, made by 
and betw^en the two corùpanies, by which, as claimed, the télégraphie 
fr^chiges granted to the railway company hâve been improperlj trans- 
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ferred';to?tlie: telegraph coiiâpanyv and ialsb compelJîng the^ischarge by 
thfl foriijfer; Company of ail the télégraphie obligationa' impbsed by its 
charter and the varions actsof eongress. The hinge of the case is this 
contract, and the primary question isasto its validîty.V 

I paSsiftheréfore, to an . inquiry intb its terrais ànd éxtent^ It was 
made in 1881 by the railwny with the telegraph company. Toa cor- 
rect understanding of its terras and an interprétation of its meaning, the 
prior Jiiatory of thèse two companies» and their relations to each other, 
must be stated. The railvyay company is a Consolidated corporation* 
It wa§ no,t named in the Pacific Railroad acts of 1862 and 1864; but 
waq fiormedjtts authorized; l^y those acts, by the consolidation of three 
compamoSi rbeneficiaries tbereunder. Of those constituent companies it 
is enough. to say that one — ^the Union Pacific Railroad Company — was 
authoriÉèd to construct what was alterwards known as the "Main Line," 
and whichj.as finally construcled, extends frotn Council Bluffs and 
Ohiah!»,bii thé Missouri river, to Ogden, in Utah, where it forma a con- 
nection with the Central Paciôç; another was a corporation created by 
the législature of the territory of Kansas, described in the act of 1862 as 
the " Leavenworth, Pawne© & Western Railroad," whose name waa after- 
wards changed to "Union Pacific Railroad Company, Eastern Division," 
and again to "Kansas PacificRàilway Company," and which was author- 
ized to bijild a road from the jnnction of tlie Kaw and Missouri rivers, 
at Kansas City, westward through Kansas, to connect withthe main line 
at the lOOth meridian of longitude west from Greenwich, which point 
of junction was afterward s changed and finally located at Cheyenne, and 
which company did in fact build the line from Kansas City west to Den- 
ver; and tbe third, the Denver & Pacific Railway & Telegraph Com- 
pany, which, under the authority of the act of March 3, 1869, (15 St. 
p. 324,) built and owned the line from Denver to Cheyenne. A consol- 
idation of the^è companies took place in January, 1880. It secured to 
the new the rights and continijed to it the obligations of the constituent 
companies. The original Union Pacific Railroad act of July 1, 1862, 
(12 St. p. 489,) creating the corporation, in the first section authorized 
and empowèrèd it "to lay out, locate, construct, furnish, maintain, and 
enjoy a continuons railroad and telegraph;" and thereafter making to it 
a large grant of lands and loan oi bonds, added in the sixth section 
"that the grants aforesaid are made upon condition that said company 
shall pay said bonds at maturity, and shall keep said railroad and tel- 
egraph Une in repair and use^"- Cîounsel for the government says in his 
brief that thé Words "railroad and telegraph" are used in connection no 
less than 38 times in the aét. The significance of this conjunction of 
words is, as claimed, the vesting of a joint railroad and télégraphie fran- 
chise in a single corporation, with personal obligation to discharge the 
duties imposed by each franchise, and with inability, by contract or 
otherwise, to transfer the duties created by either to any other corpora- 
tion or individnal. With delightful emphasis référence is made to the 
motto placed by the learned counsel for the railway cOmpany on a brief 
prepared by him in 1880, in a litigation then pending between the rail- 
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wayand telegraphpqmpftpy: "Teîegraph franchisés and dUties to the 
gpvernment and the publjç, pf the F^oific Railway Gompaaies: : Indivisi- 
ble, indestructible, inaliçnabk, ^nd of perpétuai obligation^" That is 
undoubtedly the gênerai law as .to ail .franchises of a publidicharacter. 
Jt is said that a spçci^l exception " exists in this: case, byieâson of the 
nipeteenth section. ofth^act, •v?hich provxdes^- i 

"That the several railiioaâ oompanies ISersin: named are authorized to enter 
iptoan ar^angenieiit with the Paciflc Teîegraph Company, the Oyefland Tel- 
,egra|)h Company, and the California State .Teîegraph Company, S» that the 
présent Une ôfteléèraph betWeen thèJtissouri river and San Francisco may 
bemoved Upon or albhg tKe'liné of said rk'ilroad and branches as fàst as said 
roads a»d branchesaré built; andi if Bàîd arrangement be entered into, and 
the tranafer of said. teîegraph line be madefin accordanoe tbereWith, to the 
line 0^' said railp)ad mid branches, siich transfer shall, for ail pwiipoSfes of this 
act, be held and considered ajfulâlljnent onthepartofsaiidfraUroadçompanies 
ôf the provisions of tbis àçt in regard tp the construction of said Une of teîe- 
graph. Ànd ifa case bf diSa^reetaient said l'çïégraph co?npanië8 are authorized 
^ rembvé tlieir liné bf teîegraph àlong aiid iipoin the Une Of railtoad hèréin 
(Cantt'mplated, withoat prOjUdice to the rights of said railroàâ compai^iés 
named heréin." 

This section reObgnizes the présent existence of a teîegraph line Ije- 
tween thé Missouri rivet ahd San Francisco, the i)roperly of certain 
teîegraph corporations.' <It Was a lihe whose construction thé goVerh- 
ment bad Secured in this Way: On June 16, 1860, congress passed an 
actenlitled "An act to facilita te communication between the Atlantic 
and Pacific States by electric teîegraph." 12 St. p. 41. It authorized 
the sècretary of the treasury— 

-"ïo advértise for seaied proposais, to be recel ved for sixty days âfter the pas- 
sage of this act. (and the f ulfiMm'ént of which shall be guarantied by respon- 
sible parties, as in ttie case of bids for mail contracta,) for the use by the gov- 
ernmentof 9; Une or Unes qfmagnetic teîegraph, to be constructed within two 
years f rom the thirty-first day pf July, eighteen hundred and sixty, from some 
point or points on the west Une of the state of Missouri, byany route or 
roiites which the said contractons may sélect, (Connecting at such point or 
points by teîegraph witb the citiesof Washington, Ifew Orléans, New Yorli, 
Cfaarleston, Pliiladelphia, Boston, and other cities- in the Atlantic, Southern, 
and Western States,) to tbe cily of San Francisco^ in the state of Oalifornia; 
for a ppriod <rf ten years, aiid ahall award the con tract to the lovyest respon- 
sible bidder o'r bidders, provided such proSerdoes notrequirealargetamount 
pet year fronl the United States tban torty thoùsand dollars: * * * pro- 
vided, that noéttch contract shall be made until the said Une shaU be in act- 
ual opération, !and paymentstheréundér shall ceasé wheneverthe contractors 
fail tacoroply witb their coritracts; * * * and provided, also, that said 
line or Unes * * * shaU be open to the use of ail citizens of the United 
States during the term of the said contract, on payaient of tbe regular 
charges for thé transmission ofdispatCbes." 

On September 5, 1860, the directors of the Western Union Teîegraph 
Company passed a resolution authorizing ifô président, Hiram Sibley, tO 
put in a bid for the contemplated teîegraph line, in his own riarae, but 
for the benefit of the cOmpany and such associâtes as might thereafter 
be United with it. In pursuance of this resolution, Mr. Sibley put in 
an offer, which was acce^ted by the sècretary of the treasury on Septem- 
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biar 22, 1860, ^and théline from Omalîa westward to the Pacifié océan 
was coflstructed and put in opération. While the construction ofthis 
Jine was carried on în tbe names of otker corporations, — as was aiso the 
contract, thé personal afçreement of Mr. Sibley, — ^yet ail was at the in- 
stance and for the benefit of the WéStem Union Company, and those- 
corporations were subsequently merged in, and the contract transferred 
to, that Company. It was this lîne, thus aided by the government, 
whose transfer to the right of way was authorized by section 19. Now, 
this section 19 grants some rights and privilèges, but whàt arethey? 
Evidçntly, with the broàdest construction, only the privilège of transfer- 
ring.by arrangement the télégraphie franchise to the named telegraph 
oompanies. It was a privilège to the railroad company; and it was the 
Union Pacific Railroad Company alone which, so far as this case is con- 
cérned, had the benefit bf such section. It had the option either to 
build a telegraph line and àccept the franchise itself, or transfer the 
saine by agreement to those telegraph companies. It exercised this op- 
tion, and built a telegraph line from Omaha toOgden; and the telegraph 
companies, on their part, exercised the right, given in the last part of 
the s^tion, of transferring their line to the right of way. The privilège 
giyen to, the railroad company was not of building the telegraph line, 
and tben leasing it to some other company, or transferring it, with 
the télégraphie franchise, to such other company. Indeed, reading the 
^ection narrowly, and by the letter, it, as counsel for the government 
sayg, r^feis only to an arrangement for the construction, and does not 
include the opération and maintenance, of the telegraph line. While 
the seçti,on. naay hâve a broader meaiiing, and include the whole fran- 
chise, yet the use of the single word ." construction " limits the option to 
that whieh includes construction, and means simply that, in view of the 
hazard and magnitude of the enterprise, the railroad company was given 
the privilège of transferring the telegraph burden at the commencement 
to companies which alreUdy had a telegraph line, and cannot be.con- 
strued asygiying to the railroad company a gênerai permission, after it 
bas accepted the whole franchise and built a telegraph line, to lease or 
otherwise: transfer that and the télégraphie franchise to another com- 
pany. Such was the construction placed upon this section by Judge 
McOearY and Justice Miller, as farback as 1880, in suits then pend- 
ing between the Western Union Telegraph Company and thç Union 
Pacific, t^ilway Company. 1 McOrary, 418, 541, 581, 686, 1 Fed. 
Rep. 745, and 3 Fed, Rep. 1, 423,721. In the last case, on the last 
page, taay be found the languageof Mr. Justice Miller, as folio ws: 

"I concur with Judge McCbaet in the opinions delivered by him on the 
former applications before him to dissolve this injunction, that on the face of 
the acts Of congiess of 1862 and 1864, balled ' The Paciflc Bailroad Acts,' the 
obligation of building a telegraph :line along its right of way, and of operatlng 
that line,,pr having it operated under the control of the railroad company, was 
an obligation which they could not abandon, and which was inconsistent with 
the contract made in this case, 80 far as those two acts are concerned; and 
that, if the case rested on the provision of those original Paciflc Railroad 
acts, namely,.the act of 1862 a,nd amendatory act of 1864, the présent contract 
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wouIdbe.Toid, as in violation of tbe obligations imposed upon the railroad 
Company by those acts. " 

That litigation grew eut of thèse facts: Prier thereto the Union 
Pacific Railroad Company and the Kansas Pacific Railway Company — 
two of the constituent companies of the présent railway company défend- 
ant — had made contracts with the Atlantic & Pacific Telegraph Company 
and the Western Union Telegraph Company, respectively, for the télé- 
graphie business on theirlines. The railway companies sought to break 
those contracts, take possession of the telegraph lines, and make new ar- 
rangements with the American Union Telegraph Company, and to pre- 
vent this action by the railroad companies was the purpose of the liti- 
gation; so that the question of the powers of the railroad companies 
came directly in issue. I agrée with those judges that the privilège 
granted by section 19 was exhausted when the railroad company built 
its telegraph line, and accepted the télégraphie franchise. 

Coming now to the act of July 2, 1864, commonly known as the 
" Idaho Act," (13 St. p. 373.) This contemplated a new and independ- 
ent telegraph line to the Pacific. This is apparent from the title, read- 
ing, as it does, "for increased facilities of télégraphie communication," 
and it granted to a company other than those mentioned in the act 
of 1862, to wit, the United States Telegraph Company, the right to 
construct a line from the Missouri river to the Pacific, and also author- 
ized the railroad companies to make a like arrangement with this com- 
pany for the construction of its telegraph line. What, if anything, waa 
donc under this act is not entirely clear from the testimony. The con- 
struction of the Kansas Pacific Railroad from the Missouri river west- 
ward through Kansas was commenced by Samuel Hallett, as a contractor 
with the company. As such contractor, and for the company, he built 
both the railroad and the telegraph line as far as Lawrence. Thereafter 
John D. Perry, of St. Louis, and his associâtes, came into possession and 
control. From Lawrence to Rossville, a distance of less than 50 miles, 
it would seem as though the United States Telegraph Company and. 
the railroad company joined in the expense of constructing the telegraph 
line, but under what exact arrangement is not disclosed. Then the 
United States Telegraph Company was Consolidated with the Western 
Union Telegraph Company; and the latter with the railroad company, 
under some arrangement, afterwards put into a contract of date October 
1, 1886, completed the telegraph line to Denver. It appears that at 
the time the act of July, 1864, was passed there was a corporation or- 
ganized under the laws of the state of New York, known as the "United 
States Telegraph Company." Shortly thereafter it was consolidated with 
three other companies into a new corporation, bearing the same namOj 
and this consolidated company was the one which shared in the build- 
ing of the telegraph line from Lawrence to Rossville. It then consoli- 
dated with the Western Union Telegraph Company, — also a New York 
corporation, and one which controlied and afterwards absorbed the cor- 
porations named in the nineteenth section of the act of 1862, — as the 
owners of the telegraph line, and with whom the railroad companies 
v.50F.no.l — 3 
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SjWïe aathorized to maké ■arrangements. It mây be concëdéd that the 
coijsolidations were authorized by the laws of thë State of New York; 
bu't does it folio w that the Western Union Telegraph Company, by virtue 
theneof, acquired the right. ander the Idaho act to arrange for the télé- 
graphie franchises grahtedby the Union Pacific act? I think not. The 
privilège given by the Maho act was personal to the United States 
Telegraph Company. It was not to it and its aesigns, or to it and its 
successoriSi The gênerai rule is that a grant of a franchise of a public 
natureiis -Personal in its character, and incapable of transfer without the 
sanction of the government making the grant to any other person or cor- 
poration. It créâtes a contract between the government and its grantee, 
and on the part of the latter carries with it the obligation that it will 
persbnaUy discharge the duties and exercise the rights of that franchise. 
It is trvie that Mr. Justice Miller seemed to be of opinion, in the case 
referred to, that the Western Union Telegraph Company succeeded to ail 
the rights of the United States Telegraph Company; and yet, as the case 
wheni it.came before him was on a motion to dissolve an injunction, 
he left this matter open to further considération on the final hearing. 
In his opinion (page 591, 1 McCrary, and page 731, 3 Fed. Rep.) he 
says: 

"The existence of this United States Telegraph Company, and the asser- 
tion of the rights of the Western Union Telegraph Company under it, and 
the effort to show tliat the contract now in question was made under the act 
of 1864 with tUe succesaor of that company, is for the flrst time presented to 
the court'at this héaring, and muchthat might make it plain either thatthere 
was sueh a right or that there was not such a right may possibly exist and be 
broùgbt to light hereaftér, when the case can be heard at a Bnal hearing on 
the issues made by the pleadings; and this branch of the subject will there- 
fore be postponed for tlie présent." 

While I am satisfied as to the formalities attending thèse consolida- 
tions, I am ôf opinion that by them the rights and privilèges given to 
the United States Telegraph Company by the Idaho act were not trans- 
ferred to the Western Union Company. Beyond the gênerai rule of law 
referred to, it is obvious from the législation of congress that two in- 
dependèht lines were eontemplated, and that it was not intended to 
grant to a company having one line the right to build and operate 
another. The companies which had the line then in existence were 
known to congress. It had given to the railroad companies the right to 
make arrangement with them , and by that arrangement to make their 
telegraph line the fulfillment of the telegraph obligation cast upon the 
railroad companies. If congress had intended that the same companies 
shonld build and operate another litie, it could easily hâve made the 
grant to them. The làet that it ttamed another, an independent com- 
pany, is évidence that competing lines were its purpose; and with that 
purpose obvious on the face of thèse statutes it cannot be that by con- 
soiidatioQtbis purpose could be frufetrated. 

It naay be said that the law of New York authorizing consolidation of 
corporations was in force at the time of the passage by congress of the 
act of July 2, 1864; that congress must be presumed to hâve knowa 
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this, and thereforeimplieàly cotisented to any subséquent transfer of the 
franchise granted' by that âct to any company into which the United 
States Telegtaji^hJOompanj^ might lawfully be Consolidated; and there is 
force in the argumeint. If the subjôct of the grant was land of other 
tangible property, it would, in the' absence of restrictive words in the act 
of congress, be trae that thè subséquent disposai of such tangible prop- 
erty could be niade by the grantee corporation in any way authorized 
by the laws of the state of New Ybrk. But there is an élément of per- 
sônality of obligation in a franchise which is not found in a grant of tan- 
gible property, and, in view of the intent of congress, displayed by its 
several acts, the true construction seems to me to be that it granted 
this franchise, and privilège to be exercised by the corporation nanled as 
grantee, and by it àlone, and only so long as it preserved an independ- 
ent corporate existence. 

It is worthy of note, also, that when the application was made by the 
Kansas road for the govemnàent aid promised on completion of the ârst 
40 miles, the afBdavit of the président stated "that said company hâve 
completed aboùt 40 consécutive miles of said railway and telegraph, 
ready for the service contemplated by the acts of congress of 1862 and 
1864;" also that the act of March 3, 1869, (16 St. p. 324,) authorizing 
an arrangement by which the Denver & Pacific Railway & Telegraph 
Company should hâve the benefit of the Pacific Railroad acts so far as 
respects that portion of the Kansas branch which lies between Denver 
and Cheyenne, in terms authorized the Kansas Company to contract 
with the Denver Company "for the construction, opération, and mainte- 
nance of that part of its Une of railroad and telegraph between Denver," 
etc. , with the proviso in section 2 that there should be "a continuons line 
of railroad and telegraph from Kansas City, by way of Denver, to Chey- 
enne." Obviously this législation was upon the assumption by con- 
gress — an assumption basèd, doubtless, on the report made by the 
président of the Kansas Company — that that company had made no con- 
tract with the United States Telegraph Company, and was the builder 
and owner of both the railroad and telegraph line from Kansas City 
westward. More than that, the articles of consolidation, signed in 1880, 
by which the Union Pacific Railroad Company, the Kansas Pacific Rail- 
way Company, and the Denver & Pacific Railway & Telegraph Company 
were consolidated into the présent railway company défendant, recite 
that the first-named company owns its line of railroad and telegraph, 
and that the second company owns and opérâtes its railroad and tele- 
graph line. Thèse récitals, good against the railway com pany, seem to 
imply that up to the time of the contract complained of the same cor- 
porations owned both railroad and telegraph, whatever privilèges of use 
of the latter might by previous contracts hâve been transferred to other 
companies. Thèse considérations lead to the conclusion that at the time 
of that contract the double franchise of railroad and telegraph Unes re- 
mained intact in the railway company, incapable of aliénation without 
further sanction of congress. Hence, irrespective of the réservation in 
the original Pacific RaUroad acts of the right to "add to, alter, amend, 
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or repeal," and the provision in the act of 1888 dîreciâng the personal 
exercise of the télégraphie franchise by the railroad company, I should 
be forced to examine the contract of 1881 as the act of a company, 
charged with a railroad and télégraphie franchise, and incapable of alien- 
ating either. But the act of 1888 is not to be ignored, It is pertinent, 
for it removes ail doubts. It is a valid exercise by congress of its powet 
to alter and amend. It does not purport to grant a new or take away au 
old franchise. It attempts simply to regulate the manner in which a 
franchise already granted and possessed shall be exercised, and surely 
the power to regulate the manner of exercise is within the reserved power 
to alter and amend the charter. With référence to the scope of this 
power to alter and amend, and concerning the présent railway company 
défendant and its charter, Chief Justice Waite said in the Sinking Fund 
Cases, 99 U. S. 700, 720: 

"We are of the opinion that congress not only retains, but bas given 
spécial notice of its intention to retain, full and complète power to make sueh 
altérations and amendments of the charter as corne within tbe just scope of 
législative power. That this power has a lirait, no one can doubt. Ail 
agrée that it cannot be usèd to take away property already acquired under 
the opération of the charter, or to deprive the corporation of the fruits 
actually reducedto possession of contracts lawfully made; but, as was said 
by this. court, through Mr. Justice Clifford, in Miller v. State, 15 Wall. 
498: 'It may safely be affirmed that the reserved power may be exercised, 
and to almost any extent, to carry dnto effect the original purposes of the 
grant, or to secure the due administration of its aflfairs, so as to protect the 
riglits of stockholders and of creditors, and for the proper disposition of its 
assets; ' and agàin, in Holyoke Co. v. Lyman, Id. 519: • ïo protect the rights 
of the public and of the corporators, or to promote the due administration of 
the affairs of tlie corporation..' Mr. Justice Field, also speaking for the 
court, was even more explicif when, in Tomlinson v. Jessup, Id. 459, he 
said: *The réservation affects .the en tire relation between the state and the 
corporation, and places iindéi- législative control ail rights, privilèges, and 
immunities derived by its charter directly from the state; ' and again, as late 
as Railroad Co. v. Maine, ^611. S. 510: 'By the réservation the state re- 
tained the power to alter it [tbe charter] in ail particulars constituting the 
grant to the new company formed under it of eorporate rights, privilèges, 
and immunities.' Mr. Justice Swaynb, in Shields v. Ohio, 95 U. S. 324, 
says, by way of limitation: « The altérations must be reasonable. They must 
be made in good fâith, and be consistent with the objeet and scope of the act 
of incorporation. Sheer oppression and wrong cannot be inflicted under the 
guise of amendment or altération.' The rules, as hère laid down, are f uUy 
sustained by authority. Turther citations are unnecessary." 

Nothing neèd be added to this définition of the scope and limits of 
such a power. Within that définition the act of 1888 was valid législa- 
tion; and it, in effect, says to the railway companies: "Notwithstanding 
you may hâve in the past discharged the duties of your télégraphie 
franchise through other corporations and by other instrumentalities, you 
must in the future discharge them solely through your employés." It 
orders off from this franchise ail other corporations. 

Corning, then, to fhe contract, it is too long to be quoted in full. Its 
obyious purpose and expected effect, and, in view of the testimony as to 
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whathas taken place since, it may be added, its actual resuit, was and 
bas been to transfer the télégraphie franchise to the Western Union 
Telegraph Company. It must be borne in mind that this franchise, as 
granted by the acts of 1862 and 1864, was not the mère right to place a 
telegraph wire along the railroad for its sole use. A telegraph wire is a 
necessary part of a complète railroad under the urgencies of railway 
opération to-day. The grant of a franchise to build a railway carries 
with it the right to add such a wire. It is as much a part of the railroad 
as its dépôts or its wrecking trains. So nothing of this kind was con- 
templated in the télégraphie franchise granted by the acts of 1862 and 
1864. What was meant was a telegraph Une for public and commeri 
cial use, as independent and complète in itself as though notbuilt along 
the railroad right of way, or used at ail in connection with its operationi 
Now, this contract opérâtes to transfer such télégraphie franchise to thé 
Western Union Telegraph Company, and was intended to make it the 
exclusive beneficiary thereof. Its purpose, as declared, is " of provid-» 
ing télégraphie facilities for the parties hereto, and of maintaining and 
operating the lihes of telegraph along the railway company's railroads 
in the most economical manner in the interest of both parties, and for 
the purpose of fulfiUing the obligations of the railway Company to the 
government of the United States and the public in respect to the tel&j' 
graphie service requîred by the act of congress of July 1, 1862," The 
third clause reads that — i 

"The railway company, so far as it legally may, hereby grants and agrées 
to assure to the telegraph company the exclusive right of way on, along,' 
upon, and under the Une, lands, and bridges of the railway company, and 
any extensions and branches thereof, for the construction, maintenance, 
opération, and use of lines of pôles and wires, or either of them, or under- 
ground or other system of communication for commercial or publie uses oi' 
business, * * * and the railway company will not transport men or 
material for the construction or opération of a line of pôles and wire or wires' 
or underground or other System of communication in compétition with the 
lines of the telegraph company, party hereto, except at and for the railway 
company's regular local rates, nor will it furnish for any competing line any 
facilities or assistance that it may lawfully withbold, nor stop its trains, nor 
distribute material therefor at other than regular stations: provided, always,' 
that in protecting and defending the exclusive rights given by this contract 
the telegraph company may use and proceed in the name of the railway com- 
pany, but shall indemnify and save harmless the railway company from any 
and ail damages, costs, charges, and légal expenses incurred therein or 
thereby." 

And the fourth clause provides that — 

"It is mutually understood and agreed that ail of the telegraph lines and' 
wires covered by this contract, whether belonging to or used by the telegraph 
company or the railway company, for the purposes of this contract, as herein 
provided, shall form part of the gênerai System of the telegraph company.' 
The railway company further agrées that its employés shall transmit over 
the lines owned, controlled, or operated by the parties hereto ail commercial 
telegraph business offered at the railway company's oiiices, and shall account 
to the telegraph company exclusively for ail of such business and the receipts 
thereon, as provided herein. No employé of the railway company shall, 
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wWlf i|^ ita service, be enjgloyed by, ot l>»i^e any coiinectiftn wlth, any btber 
ièifi^pU.compiany th^n ilje tçlegraph company party heretp, and the tele- 
gràph Company shall havp the exclusive right to tlie oecupancy o£ and con- 
nectioiiwith the raihvay'cotiipany 's dépota or station hbuses for commercial 
or public telegraph piirpb'ses as against any otlier telegraph company: pro- 
vided, that if any person or party, orany officer of tlie governinent, tender a 
message for transmission over the raiiway telegraph linea between Council 
JBlu^s and Ogden, at any. raiiway telegraph station between tliose points, 
and reqqire that the service be rendered by the raiiway company, the 
operator to whoin the same is tendi red shaïl receive and forward the sarae, 
accordiiigly; at the rates to be flxéd by the raiiway company, to the point of 
destination, if not beyond its 6wn lines. If the destination of said message 
be beyond said raiiway company's lines, the telegraph company, when reeeiv- 
ing the âameat the point at which it leaves the said raiiway lines, may de- 
manil tlie prepayment of toUs for the service of forwarding the message on 
its own Unes: provided, however, that the local receipts of the raiiway 
company on such messages shall be divided between the parties hereto in the 
same manhtr and subject to the same conditions as provided in the tenth 
clause of this agreement. " 

Furtherj in the 5th, 6th, and 7th clauses we find thèse provisions; 

"Fi/th. The raiiway company agrées to furnish at its own expense ail the 
labor, except a fqreman, for the maintenance, repair, and renewai or recon- 
struction of the existing lines and wires along ail the raiiway company's 
railroads, arid for the construction, maintenance, repair, and renewai or 
reconstruction of siich additional wires or lines of pôles and wires as may be 
required for commercial or railroad teh-graph purposes along said railroads, 
and along future branches and extensions thereof, and along new railroads 
constructed or acquired by the railroad company, except as modified in the 
sixth clause hereof. The telegraph company shall furnish à foreman skilled 
in the work of telegraph construction, who shall hâve charge of the con- 
struction and reconstruction of thu lines and wires and the direction of the 
labor furiiished by the raiiway company for such purposes, said foreman to 
be subordinate to the superintendent mentioned in article twelfth of this 
agreement. 

"Sixth. Kach party hereto shall pay one-half of the entire cost of ail pôles, 
wires, insulators, tools, and other material used for the maintenance, repair, 
and renewai or reconstruction of existing lines and wires along ail of the raii- 
way company's railroa<ls, and for the construction, maintenance, repair, and 
renewai or reconstruction of such additional wires or lines of pôles and wires 
as may be required for commercial or railroad telegraph purposes along said 
railroads, and along future branches or extensions tliereof, and along new rail- 
roads constructed or acquired by the raiiway company, until the total num- 
ber of wires shall amoiint to three for the exclusive use of each party hereto 
between Council Bluffs and Ogden; two for the exclusive use of each party 
hereto btîtween Kansas City and Denver; and one for the exclusive use of 
each party hereto on ail other portions of the raiiway company's railroad 
branches and extensions. Each party hereto shall pay the entire cost of the 
construction, maintenance, repair, and renewai or reconstruction of wires for 
its exclusive use in excess of the number hereinbefore mentioned. The ma- 
terial of the telegraph company for additional wires to be transported free of 
charge by the raiiway company over its own lines, as hereinafter provided. 
The telegraph company agrées to furnish at its own expense ail blanks and 
stationery for commercial or other public telegraph business, and ail instru- 
ments, main and local batteries, and battery niaterial for the opération ot its 
own and the raiiway company's wires and olBces. 
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"Sénenth. Each party hereto shall hâve th« exclusive use, under the divisa 
ion of the cost of inaterial hereinbefore proVlded, of not exceeding three wired 
between Council Bluffa, lowa, and Ogden, Utah, and not exceeding two 
wires between Kansas City, Mo., and Denve^, Col., and not exceeding one 
wire on ail other portions of the railway company's raiiroads: provided, how- 
ever, that in case either paity hereto shall require additional wires between 
Baid places hereinbefore mentinned, or along any of the other railruads of the 
railway Company, the party requiring such additional wire or wires shall 
furnisb at its own expense ail the nnaterial for the construction, maintenance, 
repair, and renewalor reconstruction of such additional wire or wires," 

Also in the 9th, lOth, 12th, 13th, and 14th clauses thèse provisions: 

"Ninth. The railway company agrées to transport free of charge over its 
raiiroads, upon application of the superintendent or other offlcer of the tele- 
graph company, ail offlcers of the telegraph company when traveling on ita 
business, and ail employés of the telegraph company when traveling on the 
telegraph company's business connected with or pertaining to the lines or 
wires and offices along any of the railroad company's raiiroads. And the 
railroad company f urther agrées to ti-ansport and distribute free of charge 
along the line of any and ail its raiiroads ail pôles and other materials for the 
construction, maintenance, opération, repair, or reconstruction of the lines 
and wires covered by ttiis agreement, and of such additional wires or lines of 
pôles and wires as may be erected under and in pursuance of the provisions 
ôf this agreement; also ail material and supplies for the establishment, main- 
tenance, and opération of the offices along said raiiroads; it being understood 
that no charge shall be made for the transpOrtation of pôles or other materi- 
als over any of the railway company's raiiroads for use on any other of its 
raiiroads, 

"Tenth, The telegraph company agrées to supply instruments and local 
batteries, and blanks and stationery for commercial telegraph business as 
hereinbefore provided, at offices established and malntained by the railway 
company. At ail telegraph stations of the railway company its employés shall 
receive, transmit, and deliver such commercial or public messages as may be 
offered, ànd shall render to the telegraph company monthly statements of 
such business, and f ail accounts of ail receipts tberefrom, and the railway 
company shall cause ail of such receipts to be paid over to the telegraph com- 
pany monthly. As compensation to the railway company for the services 
herein provided for, the telegraph company agrées to pay or return to the 
railway company monthly one half of the cash receipts at telegraph station» 
maintained and operated by and at the expense of the railway company. toUs 
on océan cable messages and toUs for Unes uf olher companies excepteil, ail 
of which shall be retained by the telegraph company, it being understood 
that the railway company shall not be entitled to any portion of the tolls on 
océan cable messages, or tolls belonging to lines of other companies, or to 
any portion of amounts cheeked aguinst other offices. The railway company 
agrées that its employés shall not compete with the telegraph company's of- 
fices in the transaction of commercial telegraph business at any point where 
the telegraph company may now or hereafter hâve an office separate from the 
railway company's office, by cutting rates or by active efforts to divert busi- 
ness from the telegraph company." 

"Twelfth. Itis f urther agreed that the management of the wires, the re- 
pairs of ail the lines along the railway company's raiiroads, and the distribu- 
tion of ail materials for use on said Unes, shall be uuder the supervision and 
coutrol of a compétent superintendent, who shall be appointed and paid 
jointly by the parties hereto, and whose salary shall be flxed by mutual agree- 
ment; and said superintendent shall be equally the servant of each of the 
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parties hereto, and shall, as far as practicable, protect and harmonize the in- 
tereat of both parties hereto in the transaction of the railroad and commer- 
cial telegraph business along the railway company's railroads. 

"Thirteenth. The railway company shall hâve the right to the f ree use of 
any télégraphie patent rights or new discoveries or inventions that the tele- 
graph Company now owns and uses in its gênerai telegraph business, or 
which it may liereafter own and use as aforesaid, so fur as the same may be 
necessary to properly carry on the business of railroad telegraphing on the 
Une of said railroads as provided for herein. 

" Fourteenth. The telegraph company hereby promises and agrées to as- 
sume and protect the railway company from the payment of ail taxes levied 
and assessed upon the telegraph property belonging to either of the parties to 
this agreement." 

The import of thèse various provisions is clear. They mean that the 
télégraphie business and the télégraphie franchise, in the sensé we hâve 
'defined it, should be exercised by the Western Union Telegraph Com- 
pany, and that no other company — railway or telegraph — should touch 
it. The purpose was — a purpose disclosed by every section and line of 
the contract — that the public and commercial use of the telegraph wires 
should belong to the Western Union Company, leaving to the railroad 
company ohly ao much use of the telegraph wires as was necessary for 
its own business. That such was the contemplation of the parties in 
this contract is évident, not only from its provisions, but from the act- 
ual workings subséquent thereto. The Western Union Company trans- 
acts the commercial business, and the railroad wires are used exclus! vely 
or substantially so for the railroad business. The télégraphie franchise 
is in fact separated from the railway company, and exercised by the 
Western Union Company. The telegraph superintendent of the railway 
company, Mr. Korly, says in his testimony that — 

"The Union Pacific has four wires from Omaha to North Platte, and three 
from North Platte to Ogden. The other wires on the pôles are used exclu- 
sively by the Western Union Company for commercial telegraph business. 
The three or four wires of the railroad compauy are entirely used by it for 
operating ita roads. It would not be practicable to operate those wires for 
gênerai commercial business without seriously interfering with the railroad 
business, and the railroad company's wires would be inadéquate to carry any 
additional business." 

Of similar effect is the testimony of J. J. Diokey, the western super- 
intendent of the Western Union Company. The report made in 1889 
to the Interstate commerce commission by the comptroUer of the Union 
Pacific Railway Company states that — 

"The wires owned by the railway company are used for its railway business, 
and those owned by the telegraph company are used for commercial business." 

In the bill filed immediately after the passage of the act of 1888 by 
the Western Union Telegraph Company against the Union Pacific Rail- 
way Company, in which an injunction was sought by the former against 
the latter to restrain any interférence with the contract of 1881 , it is al- 
leged by the telegraph company, in paragraph 12, that — 

"The said wires used by the défendant in the opération of its road are not 
eqnai to its necessities in that behalf, and it is impossible for it to do any 
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business for the public or other companies on said wires without seriously in- 
terfering with and impeding the opération of its engines, cars, and trains; 
and, if it undertakes to do so, it will be under the necessity of using your 
orator's flve wires, or sotne of them. Upon your orator's said wires is car- 
ried on alœost the entire transcontinental business of the Union. Nor cun 
your orator submit to any interférence therewith by the défendant or any 
other party without seriously impeding and disarranging that business to ite 
great loss and the public's inconvenience." 

And in the brief in this case the counsel for the Western Union Com- 
panj"-, replying to one suggestion, say: 

"This objection, however, is easily met by the fact that the railway Com- 
pany bas, under the contract of 1881, employed us to operate its lines for 
commercial business, it reserving to itself their opération for railroad busi- 
ness," 

Clearly, confessedly, then, the commercial business is transacted by 
the Western Union Company. If the contract be as suggested, — the 
mère hiring by the railway of the telegraph company to do this busi- 
ness, -^there can be no doubt of the power of congress to put an end to 
sueh hiring, and to compel the corporation which it has created to em- 
ploy other instrumentalities for doing the work. But I think the con- 
cession of counsel does not come quite up to the proof. The fact is, the 
commercial telegraph business is as fully in the hands and under the 
control of the Western Union Company as if the wires did not run along 
the right of way, and their working was wholly disconnected from the 
opération of the railroad; and this resuit was contemplated and intended 
by the contract. So it is that the lessons of expérience support and es- 
tablish the construction placed upon the contract of 1881, to the efïect 
that the télégraphie franchise, as a franchise of independent, public, and 
commercial transportation, was intended to be and was transferred by 
the railway company to the Western Union Company, leaving only to 
the former so mucli use of telegraph wire as would facilitate and further 
its own railroad business. Summing it up in a word, the purpose and 
effect of that contract was and has been to transfer the fuU télégraphie 
franchise from the railway company to the Western Union Company. 
Such transfer was beyond the authority conferred by the acts of 1862 
and 1864; and yet, to prevent any doubt, the government, in the ex- 
ercise of its reserved power to alter and amend, by the act of 1888 in 
terms has commanded the railway company to exercise ail the duties of 
its télégraphie franchise, and forbidden the performance of those duties 
by any other company, and through any other instrumentality than the 
direct servants and employés of the railway company. 

As the contract of 1881 contemplâtes action distinctly forbidden by 
the act of 1888, two matters suggested by counsel for défendants seem 
excluded from considération. It is insisted that the practical working 
of this contract is pecuniarily bénéficiai to the railway company, and 
also that the public interèsts are in fact subserved by placing the com- 
mercial télégraphie business along this road in the hands of that corpora- 
tion which practically controls the télégraphie business of the eountry. 
Assume that both thèse contentions are sustainable, (and I am inclined 
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to bèlieve that. they are,) yet I am constrained to bôld thàt, though es- 
tablished, they constitute no défense to tlïe demand of the government. 
Talie the firsti and assume that the testimony establîshes beyond qties- 
tion that the contract ig pecuniarily bénéficiai to the railway company, 
that it earns more money by its continuance than it would by conduct- 
ing'through its own employés the commercial telegraph business, and 
yet may a court, by reason of this iàct, décline to enforce the plain man- 
date of the government which created this corporation and gave it its 
powers? The government is, it is true, pecuniarily interested as second 
mortgagee, but a higher interest is that the administration of its fran- 
chises should redound to the gênerai welfare, and not merely to the 
pecuniary interest of its grantee, or even of itself. The dollar is not 
always the test of the real interest. It may properly be eacrificed if 
anything of higher value be thereby attained. But whether the dollar 
be gained or lost, is not in a matter of this kind a question for the courts. 
It is for the législative branch, as représentative of the popular will, to 
settle ail sqch questions. Given power to act in the législature, and its 
mandatory action, the simple province of the courts is to enforce such 
mandate, and they hâve no revisory détermination as to the wisdom or 
foUy of the commanded act. In U. S. v, Railroad Co., 91 U. S. 72, 91, 
this court, by Mr. Justice Davis, responding to a question of this kind, 
observed: 

"Counsel hâve dwelt with spécial emphasis upon the conséquences which 
would resuit from a décision adverse to the appellant. We canuot consider 
them in disposing of the questions arising upon this record. The rights of 
the parties rest upon a statule of the United States. Its words, as well as ita 
reason, spirit, and intention, leave, in oiir opinion, no room for doubt as to 
its true meaning. We cannot sit in judgment upon its wisdom or policy. 
When we hâve interpreted its provisions, if congress bas power to enact it, 
oar duty in connection with it is ended." 

So hère I may not sit in judgment upon the financial wisdom or foUy 
of this act of 1888. I may only inquire whether it is within the power 
of congress, and whether its enforcement infringes any vested rights of 
the défendants. That its enforcement may mean losa to either corpora- 
tion, and loss to the government, does not détermine the power of con- 
gress, or absolve the courts from the duty of enforcing its mandates. 

And so with the other question. It may be true, as contended, — 
and, not disturbed by the common hue and cry about monopoly, I am 
disposed to believe that it is true, — that the real interests of the public 
are subserved by the consolidation of the varions transporta tion Systems, 
and that the putting into the hands and under the control of ono corpora- 
tion the télégraphie business of the country would secure to the public 
cheaper and better service. But, like the other, this is no question for 
the courts. This is a government of the people. They express their 
will through législative action. It would disarrange our sj'stem of gov- 
ernment, and would be freighted with péril, if the courts attempted to 
interpose their opinions upon matters of policy, to staj' or thwart such 
constitutionally expresspd judgment. It is enough for the courts to 
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protect and enforce rîghts, without entering into questions of policy. 
So, coticeding in respect to thèse matters ail that is claimed by counsel 
for deiéndants to be true, I am of opinion that they présent no matters. 
into which the court is at liberty to inquire, or which in any manner 
operate to prevent the enforcement of the declared will of congress in the 
act of 1888. Neither can there be any question in this case of theright 
of the government to maintain this bill. It was the creator of the rail- 
way corporation défendant, and a large contributor to its finances. It 
made absolutely a large grant of lands. It loaned its o-wn bonds, and 
holds to-day a second mortgage. By reason of its governmeutal duty to 
regulate the affairs of this corporation, and also its pecuniary interest in 
their successful management, it niay properlj' legislatein respect thereto, 
and invoke the aid of the courts to coinpel compliance with its déter- 
mination. And when it is the complainant the inquiry is différent and 
broader than when the corporations themselves are the contesting parties 
or when only individuals are challenging their action. The supervisory 
pOwer ot the government is plenary, and its commands to its corporate 
créations must be enforced, unless they trespass upon somevested rights 
of property. i 

The only remaining question which I deem important to consider is 
the objection made to the jurisdiction of a court of equity. It is nrged 
that if a duty is cast upon thèse corporations, it must be enforced by 
mandamus. I had occasion to notice this question in the case of Chicago, 
B. I. & P. R. Co. V. Union Pac. Ry. Co., 47 Fed. Rep. 15. and deem it 
unnecessary to adil anything to my observations in that opinion. There 
is somethiug to be considered beyond the mère mandate to obey the act 
of 1888. The Western Union Telegraph Company bas property along 
the line of the railway company. The détermination of its interests 
therein, protection against their sacrifice, and the securing of payment 
to it frora the railway company are matters which cannot be settled by 
a court of law in proceedings in mandamus. A court o; equity, with 
its fiexible procédure, can alone raeet ail thèse exigencies. The juris- 
diction of such a court seems to me necessary and unqnestionable. A 
decree will therelore be entered in favor of the complainant, setting 
aside the contract of 1881, and putting an end to the relations created 
by and subsisting under it between the two défendants, and with it a 
mandatory injunction upon the railway company to hereafter, by its 
own agents and employés, and not through the instrumental] ty of the 
Western Union Company, exercise ail the duties created by the télé- 
graphie franchise of theacts of 1862 and 1864, and directing the latter 
company to vacate ail the offices of the railroad company, with leave to 
the Western Union Company to apply for and bave stated an account 
between it and the railway company, as to the value of its property 
along the line of the latter's railroads, and jointly used by the two com- 
panies, and for such other relief as equity and good conscience require. 

Mémorandum. A copy of this opinion is sent to each of the counsel in 
the case. TUe counsel for the government can prépare a torm of decree, and 
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submlt it, to the counsel for défendants; and, in case of disagreement as to 
the terras, it must be summitted to me with the suggestions of the parties, 
and no éntry of record will be made till I bave approved it. I liave purposely 
directed a decree which shall be final in character in order that an appeal may 
be taken, and the rights of the parties f uUy settled, before the labor and ex- 
pense of accounting shall, if flnally ordered, be undertaken. 



Francis v. Howard County. 

(Circuit Court, W. D. Texas, El Paso Division. Aprll 9, 1892.J 

I. CouNTiES — Bonds— Excessive Issue — Innocent Pceohasebs. 

Under Gen. Laws Tex. 1881, pp. 5, 6, Buthoriziug counties to issue bonds for tha 
érection, of court-houses, Hp ward county issued bonds in May, 1883, which, on ac- 
count of an error, were recalled and canceled, and a new séries issued in Novem- 
ber, 1883. Between thèse dates an amendment to the constitution was adopted, re- 
ducing the rate of taxation allowed to be levied by counties for the érection of 
public buildings. The plalntifE bought in open marliet some of the bonds issued in 
November, 1883, and sues for the interest due upon them. Beld, that he was a 

: purchaser with notice of the constitution as amended, and that, as he claimed no 
interest under the contraot for the érection of the court-house, the amendment ap- 
plied to the bonds in his hands. 

S. SaME— A0THOKITT TO ISSnB BONDS— StATB LaWS. 

While counties generally hâve no power to issue negotiable securities unless spe- 
cially authorized by law, this is a question of state policy, and should be governed 
by the décisions of the state courts. 
8. Samb — Latvs dp Texas. 

In Texas, the counties, in the absence of législative authority, hâve no power to 
issue negotiable securities. Nolan Co. v. State, (Tex. Sup.) 17 S. W. Rep. 826; 
Robertson v. Breedlove, 61 Tex. 316, foUowed. 
4, Same— Innocent Pukchasers— Bonds Parilt Invalid. 

The bonds issued by a county in excess of the amount allowed by law are void, 

. and their collection cannot be enforced even by a bona^de purchaser for value; 

and when a number of bonds, partly invalid on this aocount, are issued and deliv- 

ered at the sàme time, or at différent times as part of one transaction, the invalid 

portion should be equally distributed among ail, and noue should hâve priority. 

5.. Same — Amount Issuablb. 

Gten. Laws Tex. 1881, pp. S, 6, § 1, confers authority upon counties "to issue bonds 
I in such amount as may be neoessEiry to ereot & suitable building for a court-house ; " 
. but section 3 of the same act déclares that the county shall not issue a larger num- 
ber of bonds than can be liquidated in 10 years by an annual tax of one-fourth of 
r- 1 per cent, upoû the property in the county. Held, that the latter section must be 
oonstrued as a limitation upon the former. Bussell v. Cage, 1 S. W. Rep. 270, 66 
. Tex. 438, and J^olan Co. v. State, (Tex. Sup.) 17 8. W. Rep. 886, followed. 
é. Samb.^NotiCe. 

.: ; In àscettaining the taxable value as a basis for determining the amount of bonds 
' which may be issued, the oflcial assessment roUs are the only évidence, and, thèse 
'■ b'eing' public records, thé purchasers of the bonds, notwithstanding any récitals 
therein, are chargeable with notice of them» and cannot claim to be innocent pur- 
chasers. 

7. SXme.^Application of Pboceeds— Bstoppel. 

■ i .ïf a county bas authority to issue bonds for one purpose, and uses the prooeedsof 
., i suoh bonds for a différent purpose, they are not thereby invalidated in the hands 
' ' ôî an inhocént purchaser, and the county is estopped from denying that they were 
■' I issued for the purpose for which they purported to be issued. 

8. Same— Enforcbmbnt or Bonds— Jukisdiction at Law. 

While a suit in eqùity is ordinarily required to settle the equities and rights of 
-i bdndholders dfeainst a county and among thernselves, yet a court of law will givo 
. jodgment in such cases when warranted by the pleadings and proots. 

. At Law. Action by David R. Francis against Howard county, Tex., 
tp recover upon coupons of county bonds. 
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Statement by Maxby, District Judge: 

This suit is brought by plaintiff to recover of défendant npon 136 în- 
terest coupons for $80 each, originally attached to certain negotiable 
oourt-houso bonds, issued by défendant on the 12tb day of November, 
A. D. 1883. It is alleged in the pétition that said bonds were duly 
signed, sealed, countersigned, and registered as required by law; that by 
the tenns of each of said bonds the county promised to pay to J. H. 
Milliken & Co. or bearer the sum of $1,000 at the banking-house of 
Donnell, Lawson & Simpson, in the city and state of New York, 15 
years from the date thereof, with interest at the rate of 8 per cent, per 
annum, payable annually, in installments of $80 each, on the lOth day 
of April in each year, at said banking-honse, on présentation and sur- 
render of the proper interest coupons annexed to the bonds. The péti- 
tion further allèges that said bonds, numbered 2 to 40, inclusive, were 
issued by the défendant county under authority of an act of the législa- 
ture of the state of Texas entitled "An act authorizing the county com- 
missioners' court of the several counties of this state to issue bonds for 
the érection of a court-house, and to levy a tax for the same," approved 
February 11, A. D. 1881, and in pursuance of an order of the county 
commissioners' court of said county for the purpose of erecting a suitâ- 
ble building for a court-house. Recovery is sought upon four sets of in- 
terest coupons, as follows: (1) 39 coupons, numbered 6, detached from 
bonds numbered 2 to 40, due April 10, 1888; (2) 39 coupons, numbered 
6, detached from bonds numbered 2 to 40, due April 10, 1889; (3) 29 
coupons, numbered 7, detached from bonds numbered 2 to 30, due 
April 10, 1890; (4) 29 coupons, numbered 8, detached from bonds 
numbered 2 to 30. due April 10, 1891. 

The following averments of the defendant's answer présent, substan- 
tiaUy, the défenses relied upon to defeat a recovery upon the coupons: 

"That défendant did not at any time exécute and deliver, or authorize the 
exécution and delivery of , more than 35 coupon bonds of the dénomination of 
$1,000 each, and numbered 1 to 35, inclusive, and of the aggregate amount 
of $35,000, for the purpose of erecting a court-liouse. The défendant further 
says that if it ever issued, or ever autborized the exécution and delivery of, 
any of said bonds, that the same were executed and delivered for the parpose 
of erecting a court-house and jail, and for the purpose of sinking an artesian 
well, and not for the sole purpose of erecting a court-house for the défendant. 
* * * And for further plea berein the défendant says that plalntiS Ought 
not to bave and recover judgment herein against tbls défendant for the fol* 
lowing reasons, to-wlt: First. Because détendant says that if any issuance, 
exécution, registration, or delivery of said bonds, or their attacbed coupons, 
flued on by plaintiff, was ever autborized by the commissioners' coUrt of said 
défendant, Howard county, — and which fact défendant speclally demies, — 
that the same was ultra oiVe*; contrary to law, and above andbeyond the 
powersconferred upon said board ot commissioners, offluers, and agents by 
law, for the following reasons, to-wlt: Because at the time of the pretended 
issuance, exécution, and delivery of said bonds and. attached coupons suéd on 
;by plaintiff, and :at the time of the création of said pretended indebtedness, 
the total value of ail the taxable property in Howard county amonnted .otily 
to the sum of eight bunjdted aQâ^8ixtyTthree thousand and eleven and 88-100 
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dollars; and that said board of commissioners, officers, and agents had no 
power or authority of law whatever tp bind this défendant in a bonded in- 
debtïedness for said purpose alleeed iq plaintifC's pétition, except in sueh an 
amount as a tax of one-foiirth of one per cent, on said taxable wealth of de- 
fendant sit that time inight,, could, or woiild liquidate, pay off, aiid discharge, 
after being levied, coUectèd, and applied therfon for à period of ten years, 
Which said amoùnt of said bonded indebtedness défendant allèges could not 
hâve lawfiilly eXceeded the sum of fitteen thousand dollars, beaiing interestat 
ttie rate of 8 per cent, per annum; and that the issuance, exécution, and 
delivery of $39,000 in bonds, wilh interest-bearing coupons attached tliereto, 
and of wliich those sued on by plaintiff are alleged to be a part, was so far in 
exeess of the amount authorlzed to be issued by the said offlcers and agents 
of this défendant tliat iliis défendant is, and has always been, vvholly unable 
to meet, pay off, discliarge, or liquidate tlie annual interest accruing and ac- 
crued thereon by the levy and. ajiplication of a tax of one-fourth of one per 
cent, on tlie taxalilH value of défendant annnally, and that for thèse reasuns 
tlie bonds and ail coupons attached thereto, and tiiose sued on by plaintiff, are 
wholly invalid, and no légal and subsisting indebteflness againat this défend- 
ant. ISeoond. Jiecause défendait fùrtlicr allèges that it, ihrough its offlcers 
and agents, the commissioners' cOurt, on the 29th day of May, 1883. enlered 
into an agreement with J. H. Mllliken & Co. to build and ereet for it a court- 
house and jail in considération of $35^700 of Howard county bomls, bearing 
intfrest at tlie rate of 8 per ct;nt. per annum, and dated May 14, 1883; that, 
in purguance of said agreement, tlie Said J. H. Mlllilien & Co. erected and 
completed a coiirt-house and jail for défendant; that said bonds of date May 
14, 1883, were executed and delivered to said Milliken & Co., and accepted by 
them, in payment for eri-cling said court-house and jail; that, if défendant 
executed and delivered or aiithorized the exécution and delivery of the bonds 
ami coupons described by plaintiff.^-Which is notadmitted, butdenied, — that 
$35,000 of the same — that is» 35 of said bonds — were issued for the purpose 
of lii)u dating, paying off, and discharging said bonds of date May 14, 1883, 
and ni>t for Ihe purpose of erecting for défendant a siiitable court-liouse, as 
claimed by plaintiff; that at the tiine of the exécution of said bonds of date 
May 14, 1883, défendant, its olïicers and agents, made no provision for the 
lèvy anii coUeetioli of a sutBcient tax to pny the interest thereon, or to pro- 
vide a sinking f und for the rédemption thereof ; that at the time of the mak- 
ing ot said oontiact with J. II. .Milliken & Co. the défendant, its offlcers and 
agents, made no provision for the levy and collection of a tax for the payment 
«f said délit, or any part thereof. * ♦ *" 

A jury was waived by the parties by written stipulation, and the case 
subnntted to the court. From the évidence before the court the lollow- 
ing fiudings of tact are made: 

1. The défendant* county of Howard, is a municipal corporation of Texas, 
organized under its laws in tlie year 1882. 

2. On April 16, 1883,— tlie date of the oïderof commissioners' court of How- 
ard county, awardiiig the contract to build a court-liouse and jail to J. H. 
•Milliken & Co., — Howard county had neither court-house nor jail. 

3. The foUowing oïders were duly made by the commissioners' court of 
«Howard countir at tlie date thereiii named, in relation to the construction of 
a court-house and jmH, and the boring of an arttsiaa well, and the issuance of 
bonds for court-house purposes: 

(I) "April 16ih, 1883. 

"Ordered by the commissioners' court that the contract for the érection 
of a court-house and jail therein, in Big Springs, Howard county, Texas, 
be, aad is faereby, awarded to J. H. Milliken & Co., of Weatherford, Texas, 
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for the sum of thirty-three thousand seven hundred dollars, payable in How- 
ard county bonds. 

(2) "April 16th, 1883. 

"Ordered by the court that the county attorney, asststed by T. "W. Wam- 
pler, draw up a contract accordiiig to the bid, plans, and spécifications sub- 
mitted by J. H. Milliken & Co., stipulating in said contract that J. H. Milli- 
ken & Co. give bond in the sum of flfty thousand dollars for the faithful 
performance of said contract according to the time agreed upon by and be- 
tween the commissioners, and embodied in said contract, as follows, to-wit: 
• To the Honorable County Judge and County Commissioners of Howard 
County, rex.— Gentlemen: We propose to build the court-house and jail 
couibined, as shown by plans, and defined by the accompanying speciScations, 
in the town of Big Springs, Howard Co., Texas, for the sura of thirty-three 
thousand seven hundred dollars, payable in the court-house bonds of Howard 
Co., Texas, and we agrée to complète said building and deliver same to county 
commissioners' court within eight months from date of this bid. Eespect- 
fully submitted. J. H. Milliken & Co. April I6th, 1883.' 

(3) "May 14th, 1883. 

"It is ordered by the court that so mueh of the county f unds created by the 
issuance of county bonds, and known as • Court-House Bonds,' be, and the 
same is hereby, appropriated for grading the court-house square. 

(4) "May 14th, 1883. 

"Ordered by the court that the sum of three thousand ($3,000.00) dollars, 
or so muCh thereof as may be necessary, be, and the same is hereby, appro- 
priated out of the funds created by the issuance of county bonds, and known 
as 'Court-House Bonds,' be, and the same is hereby, appropriated for the 
purposea of sinking an artesian well on the north-west corner of tbe court- 
house square. 

(5) "May 14th, 1883. 

"In accordance with a previous order of this court, made at its regular 
February term, 1883, it is hereby ordered, adjudged, and decreed that How- 
ard county bonds, to be known and designated as ' Court-House Bonds,' amount- 
ing to thirty-eight thousand ($38,000.00) dollars, bearing interest at the rate 
of 8 per cent, per annum, be issued for court-bouse purposes, and held sub- 
ject to the disposition of this court. 

(6) "May 29th, 1883. 

"It is further ordered by the court that court-house bonds to the amount 
of two thousand ($2,000.00) dollars be issued in addition to the $88,000.00 
{thirty-eight thousand dollars) ordered issued heretofore, making a total up 
to this date of $40,000.00, (forty thousand dollars.) ordered issued by com- 
missioners' court of Howard county, Texas. 

(7) "JunelSth, 1883. 

"It was ordered by the court that the First National Bank of Weatherford 
be, and is hereby, ordered and required to deliver to J. H. Milliken & Co. the 
sum of tliirty-flve thousand dollars ($35,000.00) in Howard county court- 
house bonds. 

(8) " June 18th, 1883. 

"Ordered by the court that the First National Bank of Weatherford be, and 
it is hereby, authorized to dispose of the remaining flve thousand dollars of 
court-house bonds of Howard county, Texas, now on deposit in said bank, at 
their face value, and crédit Howard county with the proceeds, less 2J per 
cent, commission. 

(9) "November 12th, 1888. 

"Ordered by the court that, whereas, there is an error in the bonds hereto- 
fore issued by the county of Howard, state of Texas, bearing date May 14th, 
1883, for the purpose of ereeting a court-house for Howard county, whicher- 
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ror coDSÎBts in thia: The date of the approval of the act of the législature of 
the state of Texas authorizing the issuanee of said bonds is on the faceof the 
bonds recited to be Feby. 21st, 1879, when it should hâve been Feby. llth, 
1881, the sâid bonds having in fact been issued under the last-named act, in 
lieu of said bonds: ïherefore ordered by the court that there be issued for 
the purpose of erecting a suitable building for a court-house for said eounty 
of Howard, in the state of Texas, thirty-five coupon bonds of the said eounty 
of the dénomination of one thousand dollars each, payable to J. H. Milliken 
& Co. or bearer iîfteen years after the date thereof, and redeemable at the 
pleasure of the said eounty. The said bonds shall bear interest at the rate of 
eight per cent, per annum. The principal and interest of the said bonds shall 
be payable at the banking-house of Donnell, Lawson & Simpson, in the city 
of New York. Tlie interest on the said bonds shall be payable on the lOtb 
day of April annually. 

(10) "Npvember 12th. 1883. 

"It is ordered by the court that the bonds to be issued as heretofore at this 
time be delivered to J. H. Milliken & Co. on the cancellation and surrender 
by them of thirty-five thousand dollars' worth of the bonds referred to in said 
order as having been issued before that date, with an erroneous référence to 
the act of the législature of the state of Texas under wliich they were issued. 
The corrected bonds are to be delivered to J. H. Milliken & Co., in lieu of 
the erroneous bonds, upon the cancellation and surrender of the erroneous 
bonds, and in an araount eorresponding with the amount of the erroneous 
bonds canceled and surrehdered. It is f urther ordered by the court that on 
the surrender of the bonds heretofore issued as herein provided for, a draft 
shall be issued in favor of J. H. Milliken & Co. against the court-house f unds 
of this eounty for ail interest that bas accrued on the flrst bonds issued up to 
the date of issuing the new or substituted bonds herein provided for. 

(10|) "November 12th, 1883. 

"Ordered 'by the court that an annual ad valorem tax of one-fourtb of one 
per cent, on the taxable .property of Howard eounty, Texas, be, and the same 
is hereby, levied, to pay tlie interest and create a sinking fund for the ré- 
demption of bonds of said eounty, necessary to erect a suitable building for a 
court-house, as autliorized by an act of the législature of the state of Texas, 
approved February llth, 1881. 

(11) "February 14th, 1884. 

"Ordered by the court that the balance of flve thousand dollars court-house 
bonds may issue, in aceordance with law, to any one who may agrée to take 
same at their face or par value, and may be subject to the disposition of Geo. 
Hogg, eounty judge, or his successors in office. 

(12) "March24th, 1884. 

"Ordered by the court that the forty thousand dollars in Howard eounty 
court-house bonds, erroneouSly issued on the 14th day of May, 1883, be, and 
they are hereby, ordered canceled and destroyed, and tliat the eounty treas- 
■urer be required to drop said amount from his register. 

(13) "August 19th, 1884. 

"It is further ordered that eounty court-house bond for $1,000.00, No. 36, 
be, and the same is hereby, turned over to R. E. Elder, artesian well con- 
tracter, as collatéral for the payment of the sum of $1,000.00, part of balance 
due him, the said contracter, on the closing of said contract. 

(14) "Marchlst, 1886. 

"It was ordered by the court that ail coupons on Howard eounty courte 
house bonds Nos. 37, 38, 39, and 40, for $1,000.00 each, up to April lOth, 
1886, be detached, and destroyed by the eounty treasurer. 

(15) "March Ist, 1886. 

"It was ordered by the court that A. D. Walker deposit said bonds Nos. 37, 
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88, S9, and 40 In Colorado National Bank, in accordance with th« terma of 
aforesaid contract. 

(16) "August llth, 1886. 

"We, tiie commissioners of Howard county, hereby déclare that P. H. 
James & Co. hâve failed to comply with their contract in référence to the 
boring an artesian well upon the court-house square in said Co., and, as the 
said F. H. James &Co., through their agent, desires to surrender said con- 
tract, we acoept their proposition, and déclare the contract null and void upon 
the surrender of the bonds and contract now deposited at the Colorado Ka- 
tional Bank, in Mitchell county, Texas; and we f urther authorize J. C. Smith 
to demand and receive said four bonds of the dénomination of $1,000 each, 
with said contract, and the obligation the citizens of Howard county signed, 
deposited together. 

(17) "September 13th, 1886. 

"We, the commissioners' court of Howard county, Texas, authorize I. 8. 
Thurmond, county judge of said county, to go to St. Louis and Chicago, and 
purchase a complète outût for boring an artesian well on the court-house 
square in said county for the court-house and county purposes. He is au- 
thorized: tp take the remainder of the court-house bonds, amounting to 
$4,000.00, Nos. 37, 38, 89. and 40. He is further authorized to negotiate 
said bonds, or so much of tbem as is neeessary to pay for said outQt, and cash 
the remainder of them, or cash the entire $4,000.00 bonds, and purchase the 
Same with cash, and pay J. W. Hykes' expenses to go along with him. 

(18) "October 4th, 1886. 

"Ordered, that ofthe bonds heretofore issued by the commissioners' court 
of Howard county for court-house purposes, that bonds Nos. 40, 39, 38, and 
37 be paid ârst in order named, and that at least one bond and interest in 
full be paid out of the court-house funds in April, 1887, and at least two of 
said bonds and interest in full in April, 1888. 

(19) "February 13th, 1888. 

"It was ordered by the court that the treasurer of Howard Co. be instructed 
not to pay any interest on court-house and jail bonds till further orders from 
this court." 

4. A contract, of which the following is a copy, was entered into May 29, 
1883, between J. H. Milliken & Co. and Howard county, for the construction 
of a court-house and jail: 

"This agreement, made the 29th day of May, one thousand eight hundred 
and eighty-three, between J. H. Milliken and James Lee, operating and doing 
business under the firm name and style of J. H. Milliken & Co., party of the 
flrst part, and George Hogg, county judge of Howard county, Texas, and G. 
A. Torbett, Frank Boze, B. M. Bressie, and W. T. Boze, county commission- 
ers of Howard county, Texas, and their successors in office, party of the sec- 
ond part, witnesseth, that the said J. H. MiUiken & Co., party of the flrst 
part, for considérations bereinafter named, contracts and agrées with the said 
George Hogg, county judge of Howard county, Texas, and G. A. Torbett, 
Frank Boze, B. M. Bressie, and W. T. Boze, county commissioners of How- 
ard county, Texas, and their successors in office, that the said J. H. Milliken 
& Co. will, within eight months next following this date, in a good and 
workman-like manner, and according to bis best skill, well and substantially 
erect and complète a court-house and jail in the town of Big Springs, How- 
ard county, Texas, on block No. 21, as laid down and described in the plat 
of the town of Big Springs, situated in the county of Howard and state of 
Texas. In considération of which the said George Hogg, county judge of 
Howard county, and G. A. Torbett, Frank Boze, B. M. Bressie, and W. T. 
Boze, county commissioners of Howard county, Texas, party of the second 
part, do for the county of Howard and their successors in office promiae to 
v.ôOf.qo.I — i 
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thesald'J, ïf.MilIiken & Co.»tJieir helrs or légal represenjti^tjyes.toiasneor 
cause to be issued to the said J. H. Millikeh & Co., or their légal représenta- 
tives, bonds drawn on Howard county in the sum of thirty-three thousand 
aeven hundred dollars, ($38,700.00,) with interest thereon at the rate of eight 
par centum per annum, at their next regular meeting next after the Srst day 
of May, K, D.:1883, and whiçh said bonds are to be deposited in the First 
National Bank of Weatherford, Parker county, Texas, to the crédit of How- 
ard county, Texas» and to be subject to the order of the cotnraissioners' court 
of Howard county^ Texas, for the beneât of J. H. Milliken & Co. 

" J. H. MiLLIEEN. 

"James Lee. 
" J. W. Hbdbick. 

"A. L. SiMMONS. 

"Witness to attached "H. E. Swain. 

signatures: "H. M. Lassâtes. 

"A. N. Qract. "Joe Simpeb. G. H. Millikbk. 

" W. B. Johnson. "D. 0. Kyx.e. 

« Accepted May 29th, 1883. 

"Geo. Hog», County Judge Howard County, Texas. 
"J. M. Andeeson, Clk. County Ct. Howard Co." 

5. In obédience to the orders of the commissioners' court of May 14, 1883, 
and May 29, 1883, the bonds of Howard county were issued amounting to 
forty thousand dollars, to be known and desigiiated as "Court-House Bonds." 
Of thèse, the First National Bank of Weatherford, as per the order of the 
commissioners' court of June 18, 1883, deliveïed to J. H. Milliken & Co. 
bonds amounting to the sum of thirty-five thousand dollars. The remaining 
flve thousand dollars of tbat issue of the bonds, although authorized to be 
aold by the Weatherford bank, were not negotiated, but were, with tboseof 
Milliken & Co. for thirty-flve thousand dollars, returned to the défendant, 
and destroyed. 

6. The issue of forty thousand dollars of bonds was canceled and destroyed 
because of a misrecital in the bonds as to the date of the approval of the act 
which authorized their issuance. The date recited was February 21, 1879, 
when it should hâve been February 11, 1881. 

7. On the 12th day of November, 1883, the défendant, in conformity with 
the two orders of the commissioners' court of the same date, — November 12, 
1883,— -executed 35 coupon bonds, for court-house purpoaes, of one thousand 
dollars each, payable to J. H. Milliken & Co. or bearer fifteen years after 
the date thereof, and redeemable at the pleasure of the county. This second 
issue of 35 bonds was given to Milliken & Co. in lieu of the erronflous flrst 
issue of thirty-flve thousand dollars held by them, the second issue having 
been delivered after November 22, 1883, and before the destruction of the 
first. Of the second issue of 35 bonds No. 1, was redeemed in April or May, 
1886. and the remainder, from 2 to 35, inclusive, are represented by coupons 
in suit. 

8. The flrst and only tax to pay the interest and create a sinking fund for 
the rédemption of the bonds was levied November 12, 1888. 

9. In compliance with the order of the commissioners' court of February 
14, 1884, flve other bonds of $1,000 each, numbered, respectively, 36,87, 38, 
39, and 40, were Issued." One of thèse. No. 36 was, after August 19, 1884, 
delivered to B. R. Elder, artesian well contractor,.a8 collatéral security to 
secure the payment to him of balance due on bis contract. Nos. 37, 38, 39, 
and 40 were signed after February 14, 1884, and were delivered to the 
Colorado National Bank, presumably as collatéral security to secure F. H. 
James & Co. against loss under their contract to bore an artesian well. Sub- 
sequentlj, conformably to the order of the commissioners' court dated 
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Augtist 11, lB86i the 4 last-named bonds were restored to the cnstody of de- 
fendant's treHSurer; and under the order of the commissioners' court of Sep- 
tember 13, 1886, Cpunty Judge Thurmond went to St. Louis to sell saîd 4 
bonds, for the purpose of purchasing with the pioceeds "a complète outfit for 
boring an artesian weil on the ceurt-huuse square in said county for the 
court-hoiise and county purposes, " A part of the coupons In suit represent 
bonds numbered 36 to 40, inclusive. 

10. The bonds admitted in évidence, from which the coupons in suit are 
detached are in the tollowing form, pretermitting the nambers: 

"No. United States of Ameeica. Dollars 1,000. 

"CouET-HousE Coupon Bond. 
"Howard County. State of Texas, 

"Know ail inen by thèse présents, that the connty of Howard, in the state 
of TexdS, acknowJedges itself indebted unto J. H. Milliken & Co. or bearer 
in thesum of one thousand dollars, lawful money of the United States of 
Amt-rii-a, which sum the said county promises to pay for value received, at 
the banking-hoijse of Donnell, Lawson & Simpson, iii the city of New York, 
fifteen years from the date liereof, but redeeniaMe at any time at the pleasure 
of said county, togt-ther with intertst thereon from date at the rate of i-ight 
percenturii per annura, pnyable annuallyon the lOth day of April in each 
year on ihe présentation and surrender of coupons hereto attacbed, as they 
severally become due and payable. Tliis bond is issued in accordance with 
the provisions of an act of the législature of the state of Texas entitled ' An 
act tu authorize the county commissioiier's court of the several counlies uf 
this state to issue bonds for the érection of a court-house, and to levy a tax 
to pay for the same,' approved February llth, 18til. In testimony whereof 
the county coinmîssioner's court of Howard county hâve cauaed to be heieto; 
aflixed the seal and the signature of the proper offlcers of said court at Bjg 
Spiings, Texas, this 12th day of Novembei-, A. D. 1888. 

"Geo. Hogq, County Judge, Howard County, Texas. 
"Countersigned; 

"J. M. Walker, Clerk County Court, Iloward Couuty, Texas. 

JSeal of Commissioners' Court / 
of Howard County, Texas. J 
"liegistered 22nd day of November, A. T). 1883. 

"F. W. Hkyn, County Treasurer, Howard County, Texas." 

11. The coupons in évidence, except as to numbers and dates of maturlty, 
are similar in forui, and are as foUows: 

"No. $80.00. 

The County of IIowaed, State of Texas. 
"Promispsto pay bearer eighty dollars at the banking-house of Donnell, 
Lawson & Simpson, in the city of New York, being Interest for one year on 

Bond No. . Geo. Hogq, County Judge. 

"J. M. Walkee, Clerk County Court." 

12. The ■^ bonds of the second issue were, pursuant to the Qfth section of 
the act of 1881, signed by the county judge and countersigned liy the county 
clerk, and registered by the county treasurer. 

13. Milliken & Co. procured fri>m B. G. Bidwell, Esq., attorney at law, hia 
written opinion touching tbu validity of the bonds, of which ihe foUowing is 
acopy: 

"Weatherfoed, Texas, Dec. 4th, 1883. 
"Mr. Sam H. Milliken — Deak Sir: 1 bave examined the court-house 
bonds issued by Howard uuunty, Tex., the orders of the court, and the act of 
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the legfslatute ot'tTiè state of Texas, appr'd Feby. ïlth, 1881, (chap. 9 6t 
Acts of 1881.) Iflnd that the orders of the county corars.' court are regular, 
and in conformity with our law. ïhe bonds, on their face, are regular. and 
conform to the orders of the court. Thèse bonds are issued under an aot of 
the législature of Tex., entitled 'An act authorizing the county commission- 
ers' court of the several counties in this state to issue bonds for the érection 
of a court-house, and to levya tax to pay for the sarae,' approved Feby. llth, 
1881. This is the last act upon this subject, and is still in force. It pro- 
vides as follows: «That the county commissioners' court of any county which 
has no coun-house at the county-seat is hereby authorized and empowered to 
issue the bonds of the said county, with interest coupons attached in such 
auiount as may be necessary to erect a suitable building for a court-house; 
said bonds running not exceeding fifteen (15) years, and redeemàblé at the 
pleàsure of the county, and bearing interest at a rate not exceeding eight per 
cent, pér annura.' ïhe act authorized the levy of a tax to meet the interest 
and create a sinking f und to pay the bonds. After caref ully examining the 
constitution of Texas, thestatutes thereof, the law, and the whole facts in réf- 
érence to the issuance of the bonds, I gave it as my professional opinion that 
the said bonds are regularly and properly issued ; they are in ail respects légal, 
valid, and binding on the said county. I giveyou this opinion after caref ully 
exataining the whole question. 

[>)gned] "B. G. Bidwell." 

14. Bonds numbered 1 to 30, inclusive, with coupons attached, of the sec- 
ond issue, passed, by sale in due course of trade, to Nelson & Noël, bankers 
and brokers of St. Louis, and were by Nelson & Noël in open market sold tp 
plaintifif, March 12, 1884, at the rate of 101 and interest; or, in the aggregatô, 
for $31,100. 

15. At the tiine of his purchase plaintiïî knew nothing concernîng the is- 
suance of the bonds except what was disclosed upon their face. He was in- 
formed by Nelson & Noël that the bonds were "court-house bonds," and that 
they were good. PlaintifiE knew of no defect in the bonds; knew nothing in 
regard to the assessed wealth of Howard county, and had no examination 
made of the Howard county records. When Nelson & Noël bought the bonds 
they had before them the opinion of B. G. Bidwell, but it is not shown thàt 
plaintiff ever saw it. 

16. After plaintiflf's purchase of the 30 bonds, coupons falling due April, 
1884, April, 1885, April, 1886, April, 1887, were paid by défendant. But 
default was made as to thé coupons of 18S8, 1889, 1890, and 1891. As before 
stated, bond No. 1 was redeemed in 1886. 

17. The foUowing admission, in référence to bonds numbered 31 to 40, in- 
clusive, is inserted as a part of the flnding' of facts: "It is admitted by de- 
fendant that bonds 31 to 35, both inclusive, were purchased by a citizen of 
the state of Missouri, under the same circumstances, and at the same time, 
that the bonds were purchased by Gov. Francis, and with only such khowl- 
edge as he had as to tlie validity or in validity of the bonds purchased by him. 
The bonds numbered 36 to 40, both inclusive, were purchased by that citizen 
of Missouri at a later date, but under similar circumstances, and With only 
such knowledge as Gov. Francis had at the time he purchased the bondà 
bought by him. It is further agreed thàt coupons in this suit detached ttotû 
'bonds Nos. 31 to 40, both inclusive, were transferred to Gov. Francis before 
'the bringing of this suit. " 

17J. It is a just inference arising from the évidence, and is so found àà à 
fact, that the court-house was constructed by Milliken & Co. in accorda^nce 
with the termsof their contract. ''"■'"' 

■ 18. The tax-rolls of Ho ward county, "approved by countyebiirilnisâidners; 



FKANCIS p. HOWAKD COTJNTY. 53 

silting as a board of equalization, July 5th, 1883," show that the property, 
real and personal, subject to taxation in Howard county in 1883, amounted 
to $863,011.38. The ct^rtiflcate of the comptroUer of the state is to the same 
«flect. A "recapitulation" of the tax^roUs of Howard county for the year 
1883, shows the total value of property of the county subject to taxation 
lor that year to be $863,011.38. ïhe oath of the asseasor and order of ap- 
proval of tax-rolls by the county commissioners arethus certifled by the comp- 
troUer of the state: 

"The State of Texas, County of Travis: l, John D. McCall, comptroller of 
public accounts in and for the state of Texas, do hereby certify that the above 
and foregoing récapitulation is a true and correct copy of the recapitulation 
of the tax-rolls of Howard county, Texas, foi; the year 1883, as the same ap- 
pears in the rolls of said county for said year, which are on file in this office. 
1 further certify that the oath of 'the assessor, and order of approval of the 
commissioners' court are true and correct copies. Witness my hand and of- 
ficiai seal at my office in the city of Austin, this 8th day of October, A. D. 
1889. 

[Signed] "Jno. D. MoCall, Comptroller," 

19. There is nothing in the record showing the taxable value of property in 
Howard county for any year other than 1883. On November 12, 1883, the 
tax-rolls were on record in the proper ofiices, and subject to the inspection of 
the public. 

20. It is a proper inference, deducible from the évidence, and it is there- 
fore stated as a fact, that there were no tax-rolls of Howard county for the 
year 1882, nor was a tax levied for that year. 

21. HowMrd county regularly levied taxes to provide for the Second issue of 
court-house bonds until 1891, and has accumulated from that tax a sum ap- 
proximating $8,000. The interest which the county paid on the bonds up ta 
1888 was partiully paid in funds transferred from the "road and bridge" 
f unds, for which a tax of 15 cents on $100 was levied. The collection of 
taxes on account of the court-house and jail fund was insufflcient to pay in- 
terest on the bonds, and nearly ail the road and bridge fund was transferred 
for that purpose. 

CONSTITUTIONAL PROVISIONS AND STATUTES. 

The foUowing constitutional provisions, together with the act of Feb- 
ruary 11, 1881, were in force November 12, 1883, the date of the sec- 
ond séries of bonds issued by the défendant: 

"The construction of jails, court-houses, and bridges, and the establishment 
of county poor houses and farms, and the laying out, construction, and re- 
pairing of county roads, shall be provided for by gênerai laws." Article 11, 
§ 2, Const. 1876. 

Section 7 of the same article: 

" AU counties and ci ties bordering on the coast of the Gulf of Mexico are here- 
by authorized, upon a vote of two-thirds of the tax-payers therein, (lo be ascer- 
tained as may be provided by law,) to levy and collectsuch tax for construction 
of sea-walls, break- waters, tir sanitary purposes as may be authorized by law, 
■ and may create a debt for auch works, and issue bonds in évidence thereof. 
But no d«bt for any purpose shall ever be incurred in any manner by any city 
or county unless provision is made, at thei time of «reating the same, for levy- 
ing and coUecting a sufflcient tax to pay the interest thereon, and provide at 
least two per cent, as a Sinkin'g fuhd; and the condemiiation of the right of 
way for the érection of g^cli work shall be f uUy provided for." 
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Section 9, art. 8, ofthe constitution of 1876, as amended in 1883, ia 
as foUows: 

"The State taxon property, exclusive of the tax necessary to pay the public 
debt, and of the taxes provided for the beneflt of public free schools, shall 
neverexceed thirty-Uve cents on the one hundred dollars' valuatlon, and no 
county, city, or town shall levy more than twenty-five cents for city orcounty 
purposes, aiid not to exceed fifteen cents, for roads and bridges, on the one 
bundred dollars' valuatioh, except for the payaient of debts incurred prior to 
the adoption of this amendaient, and for the érection of public buildings, 
Street,; sewer, and other permanent Improvements, not to exceed twenty-flve 
cents on the one hundred dollars' valùation in any oneyear, and except as is 
ih this constitution otherwise provided. " 

The amended article 8 was adopted by the people Angust 14, 1883, 
and proclamation duly made thereof by the governor, September 25, 
1883. 

The original section 9 of article 8, relied on by the plaintiff, provides: 

"Tlie stiite tax on property, exclusive of the tax necessary to pay the pub- 
lic debt, shall never exceed lifly cents on the one hundred dollars' valùation, 
and no county, city, or town shall levy more than one-half of said state tax, 
except for the payraent of debts already incurred, and for the érection of pub- 
lic buildings, not to exceed Sfty cents on Ihe one hundred dollars in any one 
year, and except as in this constitution is otherwise provided." 

The actof February 11, 1881, is as follows: 

"An act autliorizing the county commissioners' court of the several coun- 
ties of this state to issue bonds for the érection of a couit-hoiisf, and to levy 
a tax to pay for the sarae^ Section 1. Be it enacted by the législature of the 
state of Texas, tliat the county cominissioiiers' court of any county which 
has no conrt-house at the county-seat is hereby autliorized and empowered to 
issue the boiids uf said county,. with interest coupons attached, in such amount 
as may be necessary to erect a suitable building for a couit-liouse; said bonds 
ruuning not exceeding flfteen years, and redeemable at the pleasure of the 
county, and bearing interest at a rate not exceeding eiglit percent, per an- 
nuni. Sec. 2. The commissioners' court of the county shall levy an annual 
ad valorem tax on the property in said county, suflicient to pay the interest, 
and creiite a sinking fund for the rédemption of said bonds, not to exceed 
one-fourib of one per cent, for any one year. Sec. 3. The county shall not 
issue a largf-r nuiuber of bonds than a tax of one-fourth of on>> per cent, an- 
nualiy will liquidate in ten years, and such bonds shall be sold only at tlieir 
face or par value. Sec. 4. The inter>^ston said bonds sliall be paid annnally 
on the tenth day of April, and they shall be regisiered, and an account kept 
by the county treasiirer of the amount of principal and interest paid on each. 
Sec. 5. Said bonds shall be signed by the county judge, and countersigned by 
the county clerk, and registered by the county treasurer, before they are de- 
Ijvered. Sec. 6. The securityaiid the protection and safe-keeping of the pub- 
lic records and arclÙNes of liobertson cOunty niake an imperative public ne- 
cessity that the ruie requiring the bill to be read on tliree several days be sua- 
pended, and it is so enacted, and this act shall take effect from and after the 
day of its passage. Appruved February 11, A. D. lUBl. Xakes effect from 
passage." ften. Laws 1881, pp. 5, 6< 

John H. OveraU and J. E. Townsmd, for plaintiff. 
0. W, Walthall and s. H. CWan, for delendaut. 
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Maxey, District Judge, (after statîng the facts as ahove.) 1. It is in- 
sisted by the plaintiff that the original section 9, art. 8, of the constitu- 
tion of 1876, should apply to this case, upon the ground that the bonds 
of November 12, 1883, were issued in lieu of the bonds authorized by 
orders of the commissioners' court of May 14 and 29, 1883, which lat- 
ter were canceled and destroyed. But it will be observed the plaintiff 
by his pleadings asserts no rights under the orders of the commission- 
ers' court authorizing the first issue of bonds, and no référence is made 
in the pétition to any çontracts, transactions, or bonds issued antécédent 
to November 12th. On the contrary, the suit is for recovery upon in- 
terest coupons detached from bonds bearing date November 12, 1883. 
Thèse bonds were registered November 22, 1883, and could not hâve 
been delivered to Milliken & Co. , in exchange for those first issued, until 
after that date. The order of the commissioners' court, providing for 
levy of a tax to pay interest on the bonds and create a sinking fund, was 
passed November 12, 1883, and the bonds on their face purport to hâve 
been executed on that day. Plaintiff purchased. March 12, 1884, 30 
of the bonds delivered to Milliken & Co., (Nos. 1 to 30,) and a third 
party the remainder of the 35, (Nos. 31 to 35,') at the same time. The 5 
left (Nos. 35 tô 40) to complète the issue of 40 bonds were not actually 
issued by the county until a later period. The amendment of section 9, 
art. 8, of the constitution, was adopted by the people in August, 1883. 
The purchaser of the bonds therefore bought with notice that they were 
issued subséquent to the last^nientioned date, and in obédience to con- 
stitutional provisions then in force. If Milliken & Co. were before the 
court asserting rights under their contract to coustruct the court^house, 
there would be force in the objection that subséquent amendments to 
the constitution could not be held to destroy or impair their rights un- 
der the pre-existing contract. But such is not the présent case. The 
plaintiff is a mère purchaser of the bonds in open market, and suing for 
interest due upon the same. He claims no rights as assignée or other- 
wise under the contract with Milliken & Co. , but merely as the holder 
of the bonds, and no reason is perçai ved why the amendment to section 
9, art. 8, should not be applied as law in this case. The claims of Mil- 
liken & Co. grovving out of their contract with the county cannot be hère 
inquired into. See Insurance Co. v. Middleport, 124 U. S. 648, 8 Sup. 
et. Rep. 625; NorUm v. Dyersburg, 127 U. S. 176, 8 Sup. Ct. Rep. llll; 
Buchanan v. lÂlchJidd, 102 U. S. 293. If plaintiff could rightfully claim 
the protection of the original section 9, art. 8, of the constitution, be- 
cause it was in force June 18, 1883, when the commissioners' court or- 
dered the delivery of $35,000 in bonds to Milliken & Co., then for a 
like reason he should be held to the situation in which Milliken & Co. 
were placed by the action of the court in other respects at that time. 
Going back to June 18th, we find no provision whatever was made for 
levying and collecting a tàx to pay the interest on the bonds and pro- 
vide a sitikîng fUnd; and it admits of serious question, in view of the 
impera,tive mandate of section 7, art. 11, of the constitution, whetherthe 
collection of bonds issued pursuaiit to the June order could, under any 
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circumstances, be enforced. Bank v. Oiiy qf Terrell, 78 Tex. 450, 14 S. 
W. Rep, 1003. See, also, Oity of Terrell v. Desmint, 71 Tex. 770, 9 S. 
W. Rep. 693. 

2. The défendant attacks the validity of the entire issue of 40 bonds, 
because they were issued partly for jail and artesian well purposes; the 
county being, it is contended, without power to exécute its negotiable 
bonds for the purposes specifled. Attention will be first directed to 
bonds numbered from 1 to 35, which it is claimed were issued partly to 
construct a jail, leaving bonds 36 to40 for separate considération. The 
county had, November 12, 1883, no express authority, granted by the 
constitution and laws of the state, to issue negotiable bonds to build a 
jail. And the question arises, did it possess implied power to issue 
bonds for such purposeî In Claibome Co. v. Broohs, 111 U. S. 406, 
'407, 4 Sup. Ct. Rep. 489, it is said by the court: 

"Our opinion is that mère political bodies, constituted as counties are, for 
the purppse of local police and administration, and having the power of levy- 
ing taxes todefray ail public charges created, whether they are or are not form- 
ally invested with corporate capacity, hâve no power or authority to make 
and utter commercial paper of any kind, unless such power is expressly con- 
ferred upon them by law, or clearly impliçd from some otherpower expressly 
given, which cannot be fairly exercised without it." 

MerrOl v. Monticdlo, 138 U. S. 673, 11 Sup. Ct. Rep. 441; Concordv. 
Robinsm, 121 U. S. 165, 7 Sup, Ct. Rep. 937. 

"Even where there is authority," says the court, "to aid a railroad, 
and incura debt in extending such aid, it is also settled that such power 
does not carry with it any authority to issue negotiable bonds, except 
subject to the restrictions and directions of the enabling act." Youngv. 
aarendon Tp., 132 U. S. 347, 10 Sup. Ct. Rep. 107; MerriU v. Monti- 
cello, supra; Daviess Go. v. Dickinson, 117 U. S. 657, 6 Sup. Ct. Rep. 
897. 

The question of the character and extent of the power possessed by a 
State political or municipal corporation is one of state policy, and the 
décisions of the suprême court of this state will be regarded as authori- 
tative, touching the power of its counties to issue negotiable securities. 
Speaking for the suprême court, in Claibome Co. v. Brooks, supra, Mr. 
Justice Bkadley employs this language: 

"It is undoubtedly a question of local policy with eaoh state what shall be 
the extent and character of the powers which its various political and munic- 
ipal organizations shall possess; and the settled décisions of its highest courts 
on this subject will be regarded as authoritative by the courts of the United 
States, for it is a question that relates to the internai constitution of the body 
politic of the state. " 

In Merrill v. MonticeUo, supra, Mr. Justice Lamar says: 

"In Gause v. City of Clarksville, 5 Dill. 165, the court, in an able discussion 
of the inhérent and incidental authority of municipal corporations, holds that 
whether the municipal corporation possesses the power to borrow money and 
to issue negotiable securities therefor dépends upon a true construction of its 
charter and the législation of the state applicable to it." 
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"It may be considered," says the suprême court, "settled law in thîa 
state that one of its counties cannot issue bonds without an act of the 
législature conferring that power." Nolan Go. v. Stafe, (Tex. Sup. Ct.) 
17 S. W. Rep. 826; RoberUon v. Breedlove, 61 Tex. 316. The case of No- 
lan Co. V. State is also authority for holding that counties in Texas were 
without power, under the act of February 11, 1881, to issue bonds for 
constructing jails. The plaintiff in this cause sues upon coupons de- 
tached from bonds issued under the same act, and pursuant to a contract 
executed by the county and the contractors, Milliken & Co., for the con- 
struction of a jail and a court-house. Both buildings were constructed 
by the contractors in considération of the bonds. Hence, foUowing the 
Nolan County Case, which is similar in ail essential respects to the case 
now before the court, the bonds issued for the jail were unauthorized by 
law. But it does not resuit that they were void in the hands of inno- 
cent purchasers. Upon this point, the observations of the court in that 
case are especially pertinent and appropriate hère: 

"Although we hold that the commisaioners' court of Nolan county exoeeded 
its authority in issuing bonds to Martin, Burns & Johnson for the construc- 
t.on of a jail, it does not follow that they may not be a valid indebtedness, in 
part, at least, against the county. They are payable to bearer, and in ail 
other respects they are regular upon their face. They recite that they were 
issued for the purpose of erecting a court-house for Nolan county, and in pur- 
suance of the authority conferred by the act of February 11, 1881. They 
also purport to hâve been registered by the treasurer of the county. The state 
is admitted to be holder for value of the four bonds of this séries, which are 
in part the foundation of this suit; and it is also admitted that at the timeof 
their purchase its agents had no actual notice of any fact which impaired 
their validity. The county of Nolan had no court-house, and therefore the 
coiumissioners' court had power to issue bonds for the érection of such a 
structure, containing ail the récitals necessary to show the authority for the 
création of the debt. If a purchaser were bound to inquire into the existence 
of the fact which empowered the court to issue bonds to build a court-house, 
and to know that the county had no court-house, in view of the récitals upon 
the faceof the obligations he was bound to look nofurther. He had theright 
to rely upon the truth of such récitals, and, having paid value for the bonds 
without actual knowledge of their illegality, the county would be estopped to 
set up that they were not issued for the purpose for which they purported te 
be issued. Chambers Co. v. Clews, 21 Wall. 321 ; Wilson v. Salamanoa, 99 
U. S. 504; Marcy v. Oswego, 92 U. S. 640; Humboldt Tp. v. Long, Id. 644; 
Baviess Co. v. Huidekoper, 98 U. S. 100. We concludé, therefore, that the 
four bonds issued to Martin, Burns & Johnson, now held by the state, are 
valid obligations against the county, unless that entire issue was in excess 
of the amount of indebtedness which the court was authorized by law to 
create. " 

For like reasons, bonds numbered 2 to 35, inclusive, held as they are 
by innocent purchasers, are valid obligations against Howard county, 
"unless that entire issue was in excess of the amount of indebtedness 
which the court was authorized by law to create." 

3. What amount of negotiable bonds was Howard county authorized 
to issue on November 12, 1883, for the purpose of constructing a court- 
house? That it had power to issue bonds in some amount cannot be 
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iqtiésO.oiièd, as thè first section of the act expressly conféra authority to 
tssoe bénds, "with interest coupons attached, in such amount as may be 
nëcessary to erect a suitabïe building for a court-house." But the third 
section^ which must be construed with preceding sections of the act, con- 
tains a limitation upon the power of the county as to the amount which 
may be îssiied. The act under discussion was construed by the suprême 
court of this state in Russdl v. Cage, 66 Tex. 4S2, 433, 1 S. W. Rep. 
270, ànd the court there says: 

"The other question pfésented is whether a tax of one-fourth of one per 
cent, levied annually for ten years upon $1,750,000 of pioperty will liquidate 
$27,000,of bonds bearing interest at tlie rate of eight per cent, per annum. 
Act Peb. XI, 1881, § 3. ïhe bonds may run for flfteen yeara, redeemable at 
tUe ple^iire »f the county. Tliey are not required to be paid in ten years, 
biit nb morè sHall be issued than will— that is, may or can — be liquidated by 
the giveh tax in the stated pèriod. The third section ôf the act does not pro- 
vidè foriihe payaient of the bonds, butlimits the amount of bonded indebt- 
edness authoiized by the làw. This cannot be such an amount as will be 
paid in tenyears, when the act expressly provid^s that the bonds may run for 
fifteen yeàfà, but the amouht is such as may be paid by the prescribed tax in 
ten years. ihe county iStOascertain the litriit upon its power to issue bonds 
by solylng the problem put tri the third section. The resuit of that calcula- 
tion depettds upon the time and manner of applying the proceeds of the tax, 
not actually iii the future, but in the calculation. * • * The object of the 
law viras to lîx a uniform and certain standard of authority, applicable to ail 
counties. This standard Is gauged by the financial condition of the county. 
Tlie interest it lias to pay dépends upon its crédit, and the amount of thedebt 
the county mày iricur dépends directly on the interest borne by the bonds 
and its taxable wialth. Thèse are the given factors.frora wliicli toascertain 
the exient of the County power. There is no élément of uncertainty. The 
snm for wliich bonds may be issued Is the sum which, together with interest 
at the giveh raté, could be hquidated by ten annual stated payments." 

It is said by the court in the Nolan Ocmnty Case that "the question of 
excess ih thé amount of indebtedness dépends upon the construction of 
the statute,*' And^— 

"It must be interpreted in the light of the constitutional provisions which 
relate to the same aubject-matter. In Bank v. City ofTerrell, 78 Tex. 450, 
14 S. W. Bep. 1QP3, section 9 of article 8 of the constitution, as amended in 
1883, was construed; and it was held that the amount pf indebtedness which 
counties, towps.and cities were autliorized to create for the érection of pub- 
lic buildings,. etc., was limited to 25 cents upon $100 worth of property, as 
shown by the assessment rqlls of the municipality. The word ' valuation,' 
as used in the section, was held to mean tbe value as flxed by compétent au- 
thority for ihe pijrposes of taxation. The resuit of that décision is that gov- 
erning bodies of municipal corporations are not empowered, when ascertain- 
ing tlie amount of an indebtedness to be oreated, to détermine for them- 
selves the aggregate value of the property therein subject to taxation, but 
are to be goverpçd by the oiflcial rolls made ont by the tax assessor." 

It will thiis bë seen that section 9, art^ 8, of the constitution, as 
amended, does limit the création of indebtedness by a county, and is not 
intended, as plàintiff contends, "wholly to limit the amount of the as- 
sessment." Sèè, alsO, Lake Co. v. RoUim, 180 U. S. 662, 9 Sup. Ct. 
Kep. 651. The âmoùiit of bonds that the défendant could lawfuUy issue 
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was sBch an amount as a tax of one-fourth of 1 per cent, annually would 
liquidate in 10 yearf. The 35 bonds issuedto Milliken & Co. pursuant 
to the order of court of November 12, 1883, were delivered to them con- 
temporaneously with their régistfation November 22, 1883, or soon 
therealter, and at a time when the last officiai assessment— that of 1883, 
and the only one then made by the county— showed the amountof taxa- 
ble property in the county to be $863,011.38. Adopting the rule pre- 
scribed by the suprême court in Rumell v. Gage, mpra^ and reaffirraed 
in Nolan Oo. v. State, awpra, & taX of one-fourth of 1 per cent, upon this 
sum would pay in 10 years $14,982.77. To that extent the 35 bonds 
under considération constituted an indebtedness which was within the 
power of the county to contract. The amount beyond $14,982.77, aa 
nieasured by the constitution and Iftws of this state, was in excess of 
the defendant's power to issue for the purpose of building a conrt-house. 

4. The question arises: Are those bonds, numbered 2 to 35, inclu- 
sive, void, as to the excess, in the hands of innocent purchasers for value, 
as the holders are clearly shown by the testimony to be? If tested by 
the ruling of the suprême court of this state in the two cases last cited, 
the conclusion is irrésistible that, as to the excessive issue, the bonds 
are void, — void in their inception, and void in the hands of any subsé- 
quent holder for value without notice. Thus it is said: 

"As to the excess over tliat 8nm, they were void. * * * That the pur- 
chasers of the bonds of a city must look to the officiai assessment in order to 
ascertain the extent of the council's autliority to croate a municipal imlebted- 
ness, and that as to an excessive issue they cannot claim to be innocent pur- 
chasers. " 

It is insisted by the plaintiif — as it was contended in Ruèsâl v. Cage, 
and Ndlan Co. v. State — that the récitals in the bonds estopped the 
county from contesting their validity. The bonds involved in the prés- 
ent controversy contain the following récital: 

"This bond is issued in accordancp with the provisions of an act of the lég- 
islature of the state of Texas entiiled « An act to authorize the county com- 
missioners' court of the several counlies of this state to issue bonds for the 
érection of a court-house. and to levy a tax to pay for the same,' approved 
Pebruary llth, 1881." 

The récital is that the bond was issued in accordance with the act of 
" the législature. It does not purport to be issued pursuant to, or in ac- 
cordance with, the constitution; nor is there anything in the récital show- 
ing that the taxable value of the property in Howard county, as shown 
by the assessment rolls, was sufficient to authorize the commissioners' 
court to issue the bonds which the county actually issued. Construing 
section 9, art. 8, of the constitution upon this point, the suprême court, 
in Bank v. Œty of Terrdl, says: 

"No ad valorem tax has ever been collected in this state otherwlse than 
tbrougb caref ully regu lated assessments. It is not practicable, if it can be said 
to be possiblCf to arrive at correct taxable values througb any other nieans than 
an assessment. We would be compelled to ignore common sensé and reject ail 
expérience before we could hold that when the constitution imposed upon 
cities {[and the same may be said of counties] the duty of ascerlaining the val- 
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ùation of thelr taxable prpperty it cooteniplated that they should look to any 
other source for the information thàntbeir own assessment rolla, taken for 
the pui;pose alone of f arnishing such information. We are iinable to eonclude 
that the constitution, wiiile intending to sp strictly fimit the création of a 
debtto a percentage on valuation, contemplâtes that a çity council may disre- 
gard offléial assessments, and adopt, âécording to their pléasure, any otlier 
mearis C*'ho means of ascértaining the réquired fact. * * * It ia flrmly 
settled by the highest authority that, when the law that Ilmits the debt by 
yaluatîon directs that the valuation shall be ascertained by an assessment, such 
assessment governsândcannot be overcome byany mère récitals that the 
fact isotherwise," 

That the same principle îs applicable to counties will be readily ascer- 
tained by référence to the Nolan Co. Case. Section 9, art. 8, of the consti- 
tution of this state, as araended, and also as the section originally stood, in 
effect commands that a couhty shall, in order to create a debt for erect- 
ing à court-house, take its latest assessment of property for taxes, and 
froin that ascertain, as heretofore shown, what amount of indebtedness 
itmay lawfuUy contract. With this'understandingof the constitutional 
provision, it will be readily seen that this case is not governed by the 
principles ahnounced by the court in Marcy v. Oswego, 92 U. S. 637; 
Humboldt Tp. v. Long, Id. 642; and others cited by counsel for plaintiff. 
But it is thought to be clearly controHed by the cases of Lake Oo. v. 
GraÂam, IZO U. S. 675, 9 Sup. Ct. Rep. 654; Dixon Co. v. Pield, 111 
U. S. 83, 4 Sup. Ct. Rep. 315; and Buchanan v. Litchfield, 102 U. S. 
278- See, also, S2iûiffv. Lajce Go., 47 Fed. Rep, 106; Insurance Co. v. 
Lyon Co., 44 Fed. Rep. ^29. In the Lake Co. Case, where the récitals 
were much more comprehensive than in this case, Mr. Justice Lamak, 
at pages 682, 683, 130 U. S., and pages 656, 657, 9 Sup. Ct. Rep., 
quotes from Dixon Co. v. Meld the following language: 

"If the fact neeessary to the existence of the authority was by law to be 
ascertained, not officially by the officers charged with the exécution of the 
power, but by référence to some express and definite record of a public char- 
acter, then the true meaning of the làw .would be that thé authority to act at 
ail dépends upon the actoal objective existence of the requisite fact, as shown 
by the record, and not upon its ascertainment and détermination by any one; 
and the conséquence would necessarily follow that ail persons claiming under 
the exercise of fiuch a power might be put to proof of the fact made a condi- 
tion of its lawfulness, notwithstanding any récitals in the instrument. The • 
amount of the bonds issued was kno wn. It is stated in the récital itself , It was 
$87,000. The holderof each bond wjis apprised of that fact. The amount 
of the assesséd value of the taxable property in the coùnty is not stated ; but, 
ex vi termini, it was ascertainable in one way only, and that was by référ- 
ence to the assessment itself, — a public record equally accessible to ail intend- 
ing purçhasers of bonds, as well as to the county oUicers. This being known, 
the ratio between the two amounts was flxed by an arithmetical calculation. 
No récital inyolving the amount of the assesséd taxable valuation of the 
property to be taJcèd for the payment of the bonds can take the place of the 
assessment itself, for it is the amount as fixed by référence to that record that 
is made by the constitution the standard for measuring the lirait of the mu- 
nicipal powér. Nothing in the way of inqùiry, ascertainment, or détermina- 
tion as to that fact is submitted to the county officers. They are bound, it is 
true, tfc leui'/j. ù«om the assessment what the limit upon their authority is, as 
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a necessary preliminary in the exercise of their f unctions and the performance 
of their dùty; but the information is for themselves alone. Ail the world 
beside3' must hâve it from the same source, and for themselves. The fact, as 
it Is recorded in the assessment itself, is extrinsic, and proves itself by in> 
spection, and concludes ail déterminations tbat contradict it." 

Proceeding, the justice further says: 

"The question hère ia distinguishable from that in the cases relied on by 
counsel for défendant in error. In this case the standard of validity is cre- 
ated by the constitution. In that standard two factors are to be considered, 
— one the amount of assessed value, and the other the ratio between that 
assessed value and the debt proposed. Thèse being exactions of the consti- 
tution itself, it is not within the power of the législature to dispense with 
them, either directly or indirectly, by the création of a rainisterial commis- 
sion whose flnding shall be in lieu of the facts." Pages 683, 684, 130 U. S,, 
and page 657, 9 Sup. Ct. Rep. 

Howard county assessment roUs of 1883 were public records, made in 
obédience to the constitution and laws of the state. They were open to 
the inspection of the public, and they contained the amount of the tax- 
able property of the eounty. Purchasers of the bonds were chargeable 
with notice of thèse records, and, had they been consulted, the discov-? 
ery would hâve foUowed thaï a tax of one-fourth of 1 per cent. , author- 
ized by the constitution and the third section of the act of 1881, levied 
annually on property valued at $863,011.38, would liquidate in 10 
years an indebtedness of only $14,982.77. The bonds in excess of that 
arnount are void, and collection of the excess cannot be enforced against 
the eounty, even by a honafide purchaser for value. 

5. Itremains to consider the validity of bonds numbered 86 to 40, 
inclusive. Thèse bonds, on their face, purport to be court^house bonds, 
and bear date November 12, 1883, the same date as the issue of 35 
already.discussed. Défendant objects to thèse bonds because (1) they 
were issued to bore an artesian well, and (2) the county exhausted ita 
authority to issue bonds when, by the order of commissioners' court of 
November 12, 1883, it authorized the issuance and delivery of 35 bonds 
tp Milliken & Co. to erect a court-house; and hence the subséquent issue 
of 6 bonds was unlawful and void. If the county had authority to is- 
sue bonds 36 to 40, inclusive, at the time the order for their issuance 
was passed, the fact that they were sold and the proceeds used to sink 
an artesian well would not invalidate them in the hands of an innocent 
purchager. That point bas been already decided against défendant 
touching the bonds, which it maintains were issued to construct a jail, 
and requires no further thought. The second objection, however, is 
more serious. The commissioners' court, November 12, 1883, ordered 
"that there be issued for the purpose of erecting a suitable building for 
a court-house for said county of Howard * * * thirty-five coupon 
bonds of the said county, of the dénomination of one thousand dollars 
each, payable to J. H. Milliken & Co. or bearer," etc. No other bonds 
were then ordered to be issued, and Milliken & Co. were not entitled to 
any others, or anything else,. under their construction contract. An ad- 
dltional order of November 12, 1883, was passed, authorizing the levy 



62 FEDERAL EEPOKTEB , VOl. 50. 

6f^à=tàt'0f one-fourth of 1 percent, "to pay the interest and Creaté a 
^iBpng t'viiid for the redemptioîi of said bonds necessa,rjr to e^eçt ia siiitar 
1jï^,jt|iUdjjig for a court-Hpiise," as authorized by the act 0^1881. ïi 
was'noi lintil Febrpary li, 1884, the order was passed "that the balr 
anceof five thousand dollars court-house bonds may issue, inaccordance 
with law, to any one who may agrée to take sanie at tbéir face or par 
value, ati'd may bè s'ubject tO' the disposition of Geo. Hogg; coùnty 
jbdgé, or'his successofsiin office." August 19, 1884, — about five months 
iafter the prder authorizjng the destruction and cancçUation of the first 
anà erroneous issue of 40 bonds,- — an order was made by the commis- 
sioners' court that bond 36 be "turned over to R. R. Eider, artesian well 
contractor, as collatéral security," etc. On March 1, 1886, it was 
orderedby the court "that A. D. Walkerdeposit said bonds Nos. 37, 38, 
39, and 40 in Colorado National Bank, in accordance with terms of 
aforesaid con tract," — presumably a contract with James & Co. for boring 
âû artesian well. Thèse four bonds were subsequently withdrawn from 
thebatik, conformably to the order of August 11, 1886, and remained 
in the Custody of the county treastirër until County Judge Thurmond 
negotiated them in St. Louis, pursuant to the order o^ Sèptember 13, 
1886. Bonds numbered 37, 38, 39, and 40, together with bond 36, 
were purchàsed by a citizen of St. Louis, after March 12, 1884, for 
value, and with only such knowledge of their validity or invalidity as 
plaintiflF had at the time of bis purchase of bonds numbered from 1 to 
30. The court is of opinion that thèse 5 bonds are absolutely void, 
on the ground that the county had no power or authority to issue them. 
The power to issue bonds for the érection of a court-house was exhausted 
when the 36 bonds were issued and delivered to Milliken & Co. ; and 
thereafter the county was without lawful authority to issue additional 
bonds, apparently for court-house purposes, butreally and in làct intended 
and used for the purpose of boring an artesian well. Davieas Co. vi 
IHckimon, supra. Granted the power, undersuch circumstances, to issue 
bonds, pùrporting on their face to be court-bousé bonds, the authority 
would be susceptible of indefinite expansion; and underthe prêteuse of 
lawful right a county would be enabled to flood the country with nego- 
tiable securities, binding npon the people. Such a doctrine ia incon- 
sistent with reason, and, it is believed, finds no support in the princi- 
ples asserted by text-writers, or as enunciated by judicial tribunals. 
My conclusion, therefore, is that bonds numbered 36, 37, 38, 39, and 
40 are void, and bence not enforceable. 

6. It bas been shown that bonds numbered 1 to 35, inclusive, are in 
part valid and partly void. The question now arises, is the county lia- 
ble for the amount of indebtedness witbin the restricted limit? The su- 
prême court of this state replies in the affirmative. Bank v. City of Ter- 
rett, supra; Daviess Co. v. D-lckinson, supra; Insurance Co. v. Lyon Co. , su- 
pra. The suprême court of lowa holds the same view, and, in McPher- 
son V. Foster, 43 lowa, 72, 73, says: 

"As we hâve seen, the constitutioual inhibition opérâtes upon the indebt- 
edness, not upon the form of the debt. the district may become indebted to 
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ttae amount of $2,057.50 bybond. If tbe debt exceeds that amount, it is 
vold as to the excess, because of the inhibition upon the power of tbe district 
to exceed tbe limit; and the bonds as to the same excess are void because of 
the non-existence of a valid debt therefor. But tbis restriction does not ex- 
tendtothesum of $2,057.50 for wbich the district had power to issue its 
bonds. That sud is a valid dèbt. The bonds, to that extent, are valid. It 
Is no unuâual thing for instruments of tbis character to be partly valid and 
partly invalid. So far as they secure a lawful debt, they are valid. So far as 
the debt isunlawPul, they are Invalid. * * • It appears that the bonds 
ail bear tbesame date, and were issued, though at différent times, as a part 
of one transaction. They were intended as security for a debt of $15,000, 
which was attenipted to be contracted in building the school-house. It can- 
-not be aâid that in justice invalidity should attach to certain particular bonds, 
while others, to the amount for which the district could lawfully contract in- 
4ebtednes8, should be held valid. Each bond, being but a part of the wbole 
debt, muafc partake alike of invalidity and validity; it must be partly valid 
and partly invalid. Tlie wbole alleged debt is $15,000. Of this snm $2^057.60 
is valid. Each bond will be valid to the extent it represents a portion of the 
debt lawfully contracted. Such a sum is the proportion uf the amount of tbe 
bond as $2,057.50 bears to $15,000 ; that la, ^~ of the principal of each bond 

is valid and cpllectible. The intereston each bond is delermined by the same 
riile, or calculated upon the amount of each bond held to be valid." 

Howard county could lawfully issue, November 12, 1883, bonds to 
the amount of $14,982.77. It did in fact issue bonds, partly valid and 
partly invalid, aggregating $35,000. Bonds to the extent of its power 
to issue — -$14,982.77 — became a valid indebtedness against the county, 
and enforceable by suit. Bonds in excess of that limit or amount are 
invalid and uncoUectible. The 35 bonds were ail issued and delivered 
at the same time to Miliiken & Co., and they were subsequently bought 
at the same time by plaintifF and another citizen of St. Louis. None, 
therefore, hâve ptiority over the others, and the amount of valid debt 
should be equally distributed among them ail. According to the rule 
laid down by the suprême court of lowa, each one of the 35 bonds of 
$1,000 issued represents a valid indebtedness of $428, and each coupon 
of $80 a valid debt of $34.24. The suit embraces of thèse coupons, 
partly valid and partly invalid, 34 due April 10, 1888; 34 due Api'il 
10, 1889; 29 due April 10, 1890; and 29 due April 10, 1891. Theïe 
is then due the plaintiflf on the coupons the following amounts: 

(1) Coupons due 1888, principal, • - $1,164 16 
Interest to April 10, 1892, - - - 372 53 

(2) Coupons due 1889, principal, ... $1,16416 
Interest to April 10. 1892, - - 279 39 

(8) Coupons due 1890, principal, - - - $992 96 

Interest to April 10, 1892, - - 158 87 

(4) Coupons due 1891, principal, ... $992 96 
Interest to April 10, 1892, - - 79 43 



$1,536 69 
1,443 55 
1,151 83 



1,072 39 
Total $5,204 46 
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Judgment should be rendered for the foregoing ambunt, with 6 peï 
•cent, interest Ihereon from date, (Gen. Laws 1891, p. 87; Const. 
Amend. adopted Aug.,1891,) if, indeed,it be proper to enter judgment 
in faVor of plaintifF for any amount in this suit at law. This question 
présents a serious difBculty. The suprême court of lowa, in McPherson 
V. Poster, supra, and Judge Shiras, in Insurance Co. v, Lyon Co., supra, 
declined to enter judgment; the latter basing his refusai on the ground 
that the rights and equities of the bondholders could only be adjusted 
by a proper proceeding in equity, with ail the parties before the court. 
Discussing the question, he observes: 

"It is argued that the bonds would be valid until the amount needed to re- 
fund the enforceabledebt had been reached, and that it will be presumed that 
the bonds weresold in the order of their number. Such a presumption can- 
not be indulged in under the facts of this case. To settle the equities and 
rights of the bondholders against the county, and their rights as between 
themselves, would seem to require the institution of a suit in equity. In 
this action at law between one owner of part of the bonds and the county, it 
is beyond the power of the court to hear and détermine the question of the 
order in which the séries of bonds were sold, or the application of the proceeds 
realized from the sales thereof, and whether the facts are such that a certain 
number of the bonds can be held valid at law, or whether it should nôt be 
beld that each owner of a bond is equitably entitled to demand his share of 
the total sum which may be adjudged to be collectible from the county." 

Touching this point, the suprême court of this state says: 

"Kelther the pleadings nor the proof in the record before us présent the 
case so as to authorize a judgment of the nature indicated by us as being 
proper. Strietly speaking, no judgment other than the one from which the 
appeal was taken could hâve been rendered. We think it right, however, to 
give the appellee an opportunity amend his pleadings, and bave the issues so 
presented as to show what proportion of the debts sued on he may be entitled 
to recover, under the ruies that we hère announce." BanJt v. CityofTerrell, 
supra. 

See, also, Daviess Oo. v. Dichinson, swpra, 

This court fully concurs in what is said in the cases cited. But the 
Tulings in those cases were predicated upon the particular facts of each 
case. While in this suit the court entertains serious doubts as to the 
propriety of entering judgment in behalf of plaintiff, yet, after giving the 
question careful considération, I am impressed with the conviction that 
such a judgment would be warranted by both the pleadings and proofs; 
and perceiving no insuperable objection, in a case of this kind, to the 
renditiou of a judgment in a suit at law, my conclusion is thât plaintiff 
should recover the amount found due, with légal interest and costs of 
suit. If he be not permitted to recover ail he claims, he should at least 
hâve judgment for the amount to which he is lawfuUy entitled. 

Ordered accordingly. 
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Leab ». United States. 

IDUtrîct Cowrt, D. Alaska. February 19, 189^) 

Abandonmbnt of Mimtabt Post— Bal» o» Buildinos— Powbb op Secbeta'bt ot 
Wae. 

When a militaiy post located upon lands belonging to tfas TJnited States is aban- 
doned, the seoretary ot war bas no power, in the absence of authority from 
congress, to order a sale of tbe buildings, and sucb a sale Is void. 

At Law. Action by W. K. Lear against the United States for the ' 
recovery of money. 
Delaney & Gamel and Geo. A. King, for plaintiff. 
C. S. Johnson, U. S. Dist. Atty. 

BtJGBEE, District Judge. This action was bronght under and by au- 
thority of section 2 of an act of congress entitled "An act to provide for 
the bringing of suits against the government of the United States," ap- 
proved Mareh 3, 1887. From the admissions in the pleadingsand from 
the évidence, which is entirely documentary, it appears that the material 
facts in the case are as follows: During the years 1868, '69, '70, the gov- 
ernment erected at Wrangell, then occupied as a military station, certain 
■wooden buildings for the use and occupation of the United States soldiera 
at that place. In 1871 the site was abandoned as a military post, and 
by authority of the seoretary of war, and under the instructions of the 
department commander, the chief quartermaster advertised the build- 
ings for sale. On or about the 23d of August, 1871, they were sold to 
the petitioner, Lear, for the sum of $600, which was paid by him to the 
government on December 19, 1871, and the property so sold was 
thereupon transferred by the military ofBcers, then occupying it, to 
petitioner, who remained for years thereafter in possession, and who 
still claims ownership of the same, by reason of such purchase. On 
August 1, 1875, Ft. Wrangell was re-established as a military post, 
and subsequently, during the period from August 1, 1875, to June 16, 
1877, when the garrison was withdrawn, the buildings in question were 
reoccupied by the troops, as tenants of the plaintiff, and rent was paid 
to him by the government at a rate fixed by a board of army officera 
appointed to tax the same. The same board also recommended the 
purchase of the buildings by the government from petitioner for the 
price of $7,000. On the 21st of June, 1884, the deputy collector of 
customs at Wrangell, acting under instructions from the sécretary of 
the treasury, demanded of petitioner the possession of the said build- 
ings, claiming them as the property of the United States. The demand 
was not acceded to, and on the 25th day of June, 1884, the deputy- 
coUector took possession by force, and the property bas ever since 
remained in the possession of the government, and been used for civil 
purposes. It is not clainied that the government bas ever parted with 
îts title to the land on which the buildings claimed by petitioner were 
erected. The prayer of the petitioner is: (1) For the sum of $7,000, 
v.50F.no.l — 5 
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being the purchase price fixed by the mîlîtary board, above mentîoned. 
(2) If not allowed that smn,"ll&ea that lie- be ailowed rent from the time 
of his ouster by the treasury department. (3) If not allowed either 
amouut, then tnat he bè atvàHed the $600 pâîd b;;^ him as purchase 
P3oney.pn Deqçmber 19, 1871|,,wUh,interest at ,6 per cent, per annum 
from that date. In its answer the government confesses that plaintiff 
îs entitlëd tbj'iidgment for \hé kmoont paid for the property, with in- 
teresti but cïaims that petitioner is not entitled to any other relief asked 
for, because the sale was without authority of congress, in violation of 
the coinStiitution of the United States,' and therefore whoUy void, and 
passed no title to plaiutiff. The relief asked for in the first and second 
subdivisions, respectively, of the prayer could only be granted on the 
theory that the sale was a valid one, and that thereby the petitioner ac- 
quired, as against the United States, the fuU title to the property. No 
«tlthority whatever has beén produced, nor hâve I been able io find any 
law, which will support soch a theOry. The sale was not authorized 
nor ratified by congress,' aiid I must therefore hold that it was void. 
Jndgmënt, however, is given for petitioner for the amount confessed in 
the answer tobe due, to-wit', the sum of $600, with interest at 6 per cent, 
per annuel from December 19, 1871, and the Costa of the clerk of the 
cooït, aftei: issue joined. 



J» re PopPBB. 
(CTrcutt Court* S. X>. A^ew Forfc Ootober 18, 1891.) 

CnSTOHS DttTIBS— MANnPAOTCBBD ABTIOLÉS— PlBOBS 6P BevBLBD OLABS. 

A décision of the board of appraisers that amall squares, triangles, and circles of 
glasB, tbe sqnares from ii}ixi}4 t» ^'^t &nâ the circles from 6 to 6 inches in diam- 
eter, with eages bevelèd and polished, are dutiable at 45 per cent, ad valorem, as 
't articles of glass eut, » nnder Aot Cong. March 8, 1883, (Tariff Ind. New, par. 135,) 
• rathëi|ttian afi 8 eents per square foot^ as "cast polished plate-glass, unsilvered, " 
not exceéding 10x15 inches square, under Tariff Ind. Kew, par. 140, of said act, will 
not be disturbed, although the bevel was produced by abrasion, rather than by cut- 
ting with a Sharp instruntent, it appearing that in tbe trade of tbe glass cutter the 
Word "cùtting" is frequently used to dénote a process which in popiilar language 
, wouldnjoreproperlybe styled "grinding'or "abrading." 

At Law. Extract froni the report of district attorney: 

"The proceeding was an application by the importers for a review by the 
circuit couft of a décision of the board of United States gênerai appraisers, 
dèlivered On the 13th of February, 1891, àflarmihg the décision of the collector 
oh the classification of certain merçhandise, * * * which merçhandise 
was classifled'for duty by the collector as « articles of glass eut,' and duty as- 
sessed thereôn at the rate of 45 per certtv ocï valorem, under the provisions of 
Tarlfl Ind. New, par. 135. (Tarifif Act March 3, 1883.) Against this classifica- 
tion the importers protested, claiming that the merçhandise was, dutiable at 
tiiree cents per square fpot as 'cast polishtd plate-glasa, unsilvered,' not ex- 
ceeding 10x15 inches square, under TarifE Ind. New, par. 140, of said tari fl! 
act, and, if not so dutiable, thén at four cents per square foot, under Tariff 
Ind. New, pai-. 141, of said act, as • looking-glass plates.' The importers 
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abandoned their contention under the last beàd, and stood np«on their daim 
that the merchandise was dutiable under Tariff Ind. New, par. 140. * * * 
It appeared tliat the merchandise in this pr^-sent proceeding consisted of small 
squares, triangles, and circlés, varying in size, the squares up to 4x4 incites, 
the half squares or triangles from 2|^k3J up to 4x4, and the circles fromS 
inches «p to 6 inches in diaméter. Thesft articles were Dnade from polished 
plate-glass, and ail of them bëveledasto their edges with a bevel of from 6-8 
to one inch in width, polished. It appeared by the évidence that they were a 
iinished article, as bought and sold in the tradé of this coantry." 

GomMock Je Brown, for appellant. 

James T. Van Rensselaer, for the United Statea. 

Lacombe, Circuit Judge. As to the proposition advanced that the 
articles in question are dutiable under pafagraph 140, rather than under 
paragraph 185, for the reason that paragrapb 140 is denominative and 
paragraph 135 descriptive, I am unable to assent to the views of the 
plaintiflf, because it seems to me that paragraph 140 is not truly denom- 
inative, but in fact descriptive. Referring to glass in the form of plate 
which has bèen cast, which has been polished, and which has not been 
silvered, it is not, in . my judgment, the équivalent of such a term as 
"handkerchiefs," which was found by the suprême court in the Glendin- 
ning Case, 10 Sup. Ct. Rep. 44, to be a denominative term, and to take 
precedence of the mère descriptive phrase. It is claimed by the col- 
lecter that thèse are dutiable as articles of glass eut. The testimony hère 
shows that the bevel upon the glass was produced by a process of abra- 
sion. Such opération is not " cutting," iti the ordinary sensé of the word, 
as found in the dictionaries. There has been neither section nor incis- 
ion by a cutting instrument, — a sharp-edged instrument. Still the board 
of appraisers hâve found and returned that the beveled edges were pro- 
duced by cutting, and withoutgoiug into a discussion of its détails, Ido 
not think that the testimony, as a whole, will warrant the court in re- 
versing their décision, there being sufficient in it to warrant the infer- 
ence that in the tradeof the glass cutter the word "cutting "is frequently 
used as descriptive of a process which would be more accurately described 
in common speech as "grinding " or "abrading." For thèse reasons the 
décision of the bo ard of appraisers is aâirmed. 



In re Webtheimer et al. 
(CirouU Coxi/rt, S. D. New Torh. Aprll 20, 1893.) 

CtTBTOMS DCTIBS — MeN'S LeATHEB GlOVEB. 

Men'3 leather pique or prick seam glovesf held to be dutiable at 50 per cent, ad 
valorem, vrith an additional duty of one dollar per dozen pairs. 
Same— Pakaobaph 458, Sohbdulb N, Tarifp Aqt Oot. 1, 1890. 

The addltioaal duties prorided tôt in the said paragr aph held to be alternative, 
and not cumulative. 
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AtLaw. Appeal from décision of board of United States gênerai ap- 
praisers. ' 

The ûièrchandise in suit consisted of meri's leather pique or prick 
seam gloves, imported by Wertheimer & Co. on October 15, 1890, upon 
which the coUector of customs ai the port of New York assessed a duty 
of 50 per cent, ad valorem, and also an additional duty of one dollar per 
dozen pairs as "men's gloves," and also an additional duty of 60 cents 
per dozen pairs as "pique or prick seam gloves," (making a total addi- 
tional duty of $1.50 per dozen pairs,) under the provisions of Schedule 
N, par. 458, of the act of .October 1, 1890, viz.: 

"458. Gloves of ail descriptions, composed whoUy or in part of kid or other 
leather, and whether wholly or partly manufactured, shall pay duty at the 
rates flxed in connection with the following specifled kinds thereof, fourteen 
inches in extrême length Vvhen stretched to the full extent, being in each case 
hereby flxed as'the standard, and one dozen pairs as the bàsis, namely : * La- 
dies' and cbildren's schmaschen of said length or under, one dollar and sev- 
enty-flve cents per dozen; ladies' and children's lamb of sald length or under, 
two dollars and twenty-flve cents per dozen; ladies' and children's kid of sald 
length or under, three dollars and twenty-flve cents per dozen; ladies' and 
children's suèdes of said length or under, fifty per centura ad valorem; ail 
other ladies' and children's leather gloves, and ail men's leather gloves, 
of said length or under, flfty per cent, ad valorem; ail leather gloves 
over fourteen inches in length, flfty per centum ad valorem; and, in ad- 
dition to the above rates, there shall be paid on ail men's gloves, one dollar 
per dozen; on ail lined gloves, one dollar per dozen; on ail pique or prick 
seam gloves, flfty cents per dozen; on ail embroidered gloves, with more 
than three. single strands or cords, flfty cents per dozen pairs: provided, that 
ail gloves represented to be of a kind or grade below their actual kind or 
grade shall pay an additional duty of flve dollars per dozen pairs: provided, 
further, thàt none o£ the articles named in this paragraph shall pay a less 
rate of duty than fifty per cent, ad valorem." 

The importera duly protested, claiming the gloves to be dutiable, un- 
der said paragraph, at 50 per cent, ad valorem, with an additional duty 
of 60 cents per dozen pairs only, as "pique or prick seam gloves." The 
board ôf gênerai appraisers affirmed the décision of the collecter, and 
held the additional duties to be cumulative, and, as the goods were con- 
cedëdly men's gloves, and also pique or prick seam gloves, the addi- 
tional duties for both of said classes of gloves were properly assessed 
thereon. Appeal was duly taken by the importers to the United States 
circuit court, under the provisions of the act of June 10, 1890. 

Edward Mitchdl, U. S. Atty., and Heiiry 0. Platt, Asst. U. S. Atty. 

Owrie, Smith & Machie, for importers. 

Lacombe, Circuit Judge. The case is hardly susceptible of argument 
unless upon the question of what the intent of congress was. That 
would involve going back of the face of the statute, which does not seem 
ambigu ou s, açd entering upon a considération of the relative rates of 
duty fixed upon différent kinds of goods, and the reasonabléness of such 
rates, — a spéculation which, possîbly, the modern doctrine as to statu- 
tory construction may require, but which I do not feel warranted in 
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embarking ou in this case, where there is not apparent uncertainiy to 
call for spécial construction. I am satisfied to take the paragraph as it 
reads, and interpret it according to the language which congress bas 
used. In the first part of the section there are certain rates of duty fixed 
on différent kinds and varietiea of kid gloves; then there is a rate of 
duty of a dollar per dozen on ail men's gloves assessable in addition to 
the rate of duty enumerated in the first part of the section, the language 
being, "in addition to the above rates." If it happens that the goods 
are pique or prick seam gloves, there is a duty of 50 cents a dozen as- 
sessable in addition to the rates specified in the first part of the section, 
but there is nothing in the paragraph to indicate that it is to be addi- 
tional to any one of the rates named in the latter part of the section. I 
cannot see, therefore, that the phraseology foUowing the words, "in ad»- 
dition to the above rates," contemplâtes a cumulative séries of duties. 
They are alternative. Under whichever one or the other of the four 
classes the gloves may fall, they are to pay the duty prescribed for that 
class, in addition to the rate of duty which was fixed in the earlier part 
of the section. If they fall equally under two or more of the classes 
named in the latter part of the section, then they shall pay the rate of 
duty of the highest cla.ss within which they may properly be included. 
Section 5. Thèse are concededly men's gloves. As men's gloves they 
are to pay one dollar a dozen extra. As pique gloves they would pay 
only fifty cents a dozen extra. They should therefore pay the larger of 
the two additional rates, viz., one dollar a dozen. The finding of the 
board of appraisers is reversed, and the goods will be classified at the 
regular rate specified by paragraph 458, with the additional rate of one 
dollar per dozen, prescribed ibr ail men's gloves. 



Baumgabten V. Magone. 
(CircuU Court, S. D. New York. December 19, 1880.) 

1. CcsTOMS Duties— Ci/ABSiFicATioN — Masble Bix)ckb. 

Small blooks of marble, about half aa inch square, used for mosaics, mural àeo^ 
rations, and pavements in vestibules, are dutiable under tUe tariflCactof 188S, elther 
as "marble in block," or as "manufactures of marble," to the exclusion of tho 
gênerai clause, "ail other manufactures not before enumerated. " 

S. Bame^Tkade Signification. 

It is a question for the jury whether the words "marble in block" hâve a spécial 
trade Oieaning, limiting them to large, roughly-hewed blooks as they oome from 
the quarry, so as to exolude marble blocks about half an inch square, used in mo- 
saics. 

8. Samb — What Constitute "Manufactukes. " 

The mère fact of the application of labor to an article, either by hand or by 
mechanism, does not make it necessarily a "manufactured article," within the 
meaniug of the tarifl laws, unless the labor bas been carried to such an estent that 
the article suBers a species of transformation, and is changea into a new and dif- 
férent article, having a distinctlve name, character, or use. ZT. S, V. Senvmer, 41 
Ped. Rep. 324, follovired, 

At Law. Action to recover duties paid. 
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n'i Çlhi^: Ourie, for plaintiff. 
ÈdmrdMUehelX, U. S. Afty, 

GbxBi District Judge,» (cSor^injr /un/.) As I slàted în your présence, 
I hâve considérable doubt^upon the tacts in this case whether or not 
-there is à question of fact to be submitted to you. There being a doubt, 
however, I think it saler to send the case to you, as any raistakes that 
are made upon the law càn be laken care of hereafter. The plaintiffa 
imported into this country small pièces of rnarble, spécimens of which 
hâve been shown you;; concededly, upon this proof they are used for 
mosaics, mural décorations, panels, and sometimes for pavements in 
vestibules and ùpon floors. The collector looked through the tariff act 
of 1883 and assessed dutyupon them as"manulactureà of rnarble." The 
plaintiffs protested, insisting that they were covered by a prior clause in 
the act as, "rnarble in block." Another clause was referred to in their 
protest, which does not cortie before you, however, for the reason that 
it seems to me, so far as this controversy is concerned, that the charac- 
terof thèse importations must be deoided under the two sections to 
which your attention has been called. In other words, if the importa- 
tions are not "rnarble in block" then the clause "manufactures of rnarble" 
envers them, rather than the gênerai clause relating to "ail manufac- 
tures." If they are "manufactures" at ail, the clause "manufactures of 
rnarble" is clearly a more spécifie définition than Uie gênerai clause 
which relates to "ail other manufactures not before enumerated." So 
the question for you to détermine is whether the spécimen (and they are 
concededly upon this proof ail alike) which has been shown you — a 
small pièce of marble about half an inch square — is, or is not a "block 
of marble" or "marble in block." The burden is upon the plaintiffs to 
satisfy you, by a fair prépondérance of proof, that it is. If you say 
that it is not covered by the language "marble in block," your verdict 
must be for the défendant. In other words, it is not important upon 
this controversy, to décide whether or not the collector is right, if you 
find that the plaintiffs are wrong in selecting this statute as covering 
their importations, your verdict must be against them. 

There are two questions I think 'which should be presented to you: 
First, whether or not the term "marble in block" had any spécial trade 
signification at the time the act of 1883 was passed. If it had, then it 
may be assumed that congress used the term as it was known by com- 
mercial men at the time. As I hâve, I think, said in your présence, 
such a term, to hâve such a signification, must be so gênerai that it 
may be presumed that congress took notice of it; it must be a term 
understood by importers and large dealers in the country generally, and 
not in spécifie, isolated instances. One witness has been called upon 
that subject, and he has testified that as known in trade and commerce 
"marble in block" related to marble as the blocks came from the quarry, 
which were squared and "scabbled ofi';" and he thought that a marble 
block which was less than 1 inches square would not be a merchantable . 
article, and would not be covered by the term "marble in block." It is 
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true that but one wîtness bas beeri swom upon thîs snbject, and he haa 
not been contradicted; but in view of ail thefacts and circumstances of 
the case I deem it proper to send the question to you to say whether or 
not upon this proof the terra "marble in bloêk," or "matble blocks/'had 
a trade signification within the définition which I bave given you. , If 
y 6x1 say that It had, and that the term "inàrble in block" as used in 
this section of the statute meant a block of marble greater than 10 inches 
square, of course it excladesthe importations of the plaintiff; and your 
verdict will be for the défendant. There is no pretense that, if that is 
the meaning of that section of the statute, thèse small cubes of marble 
wonld come within the définition of congress. If, however, you say 
that thei* was no such signification as that, then the question arises, 
^hether or not the importations are "marble in block" or "mauufac- 
ttirès of libarble." 

As to wbat constitutes a "manufacture " I will foUow the language of 
the suprême court in the case referred to by counsel, {Hartranft v. Wieg- 
mann, 121 U. S. 609, 7 Sup. Ct. Rep. 1240,) but as adapted to a case 
which was tried in the circuit court for this district, (JJ. S. v. Semmer, 
41 Fed; Rep. 324;) and I will say toyou, "that the mère factof the ap- 
plication ot làbor to an article, either by hand or by mèchanism, does 
not make the article necessarily a manufactured article, within the mean- 
ing of that term as used in the tarifif laws, unless the application of such 
labor is carried to such an extent that the article sufFers a species of 
transformation, and is changed into a new and différent article, having 
a distinctive name.character, or use." There is no dispute as to the 
manner in which thèse small cubes of marble are made, — sometimes by 
hand, and sometimes by machinery, — and there is no dispute as to the 
uses to which they are put. 

So, gentlemen, you will bear in mînd that the questions you are to 
détermine are first, had the term "marble in block" a trade meaning? 
If you sây that it had, and that the meaning was properly defined by 
the witness who testified upon that subject, your verdict will be for the 
défendant. If you say that it had not, then the question arises, whether 
or not the importations were covered by the tei-m "marble in block," or 
by the term "manufactures of marble;" and, taking in view the law 
which I bave given you as to wbat constitutes a "manufacture" you will 
answer that question. If you say that the importations are "marble in 
block" and covered by that phrase, your verdict will be for the plain- 
tiÊFs in the sum of $3.99. If you say that the importations are not cov- 
ered by that term, your verdict will be for the défendant. 
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In re Hebter Bros. 

{CtTCUit Court, S. D. New York. Oototep 18, 1891.) 

AtLaw. Application to revlew a décision of the board of gênerai ap> 
praisers asto the classiflcation of certain marble blocks. 
W> Wickham Smith, for importers. 
James T. Van Rensselaer, for the United States. 

Lacombe, Circuit Judge^ In disposing of this case there fs very little to 
add to the suggestions and construction of the statute wbicb appear in the 
charge of Judge Coxb in the case of Baumgarten v. Magone, 50 Fed. Rep. 
69, which of course is the law of this court until reversed, if it ever 
shoald'-be, by the court of appeals. Thèse articles are manifestly small 
bloclis of marble, and I cannot flnd in the testimony sufficient to warrant a 
conclusion that the gênerai trade and commerce of this country bas given a 
spécial trade meaning to the words "marble in blocks" other and différent 
from its ordinary meaning in the speech of everyday life. It may be that it 
bas, but there is not enough in this testimony to show that fact. Por that 
reason, I ishall reverse the décision of the appraisers, and direct the assess- 
meut of dutjr upou thèse articles as marble in blocks, at 65 fer cent. 



Whitney V. Boston & A, R. Co. «f ci, 
(CtrotM Court, D. Massachusetts. AprU 8, 1891) 

Patents tob Inventions— iNFRiNGEMEUT—PisoLAiitEB—ORiGiNAii Invbntoh. 

One 'vfho is In fact the original and ârst inventer of aU the things covered by ths 
several clalms of his patent n^ay, witbout filing the dlsclaimer reg,uired by Rev. SU 
V. S. S 4823, mairitaiu a suit for infringement of suoh daims as are valid, notwith- 
gtandlnJBf that the tbings covered by the Other claima were in public use toi- uiora 
thau twoiyearit prior to his application. 

In Equity, Suit by Baxter D. Whitney agaînst the Boston «feAlbany 
Bailroad Company et cd. for infringement of a patent. Pecree for in- 
junction. 
..D.ifaKiîice, for complainant. 

ParUnson & Farkinson, for défendants. 

Nelson, District Judge. Défendants' motion to wîthhoM a decree in 
&vor of the plaîntiff until the plaintifif shall hâve disclaimed the Ist, 4th, 
5th, 6th, and 7th claims of his patent is denied, upon the ground that, 
assuming, as the défendants contend, that the évidence in the case provea 
that said claims cover what had been in public use and on sale for more 
than two years prier to the plaintiff's application for his patent, yet, 
since it appears that the plaintifif was the original and first inventor of 
the parts of his invention secured by said claims, he is therefore not re- 
quired by Kev. St. § 4922, in order to entitle himself to a decree for an 
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înfrîngement of the second and third claims of his patent, to make dis- 
claimer of the other claims. Manufacturing Co. v. Spragns, 123 U. S. 
249, 8 Sup. et. Rep. 122; Tdephone Co. v. Spencer, 8 Fed. Rep. 512; 
Walk. Pat. § 197. The plaintifF, having waived hisright to an account, 
is entitled to a decree for an injunction against the infringement of the 
second and third claims of tlie patent, with costs, and it is so ordered. 



DiCKEESON V. MaTHESON «t oZ. 
(CircuU Court, S. D. New York. April 18, 1893.) 

1. BaI<E— PXTENTED ABTICLB— NoTICB OF EesTKICTION— TrADB CUSTOMS. 

A fliin in Germany having the right, under European and American patent», W 
Bell a patented coloring matter in Europe and the United States, was in the habit 
of seliinç with restrictions against exportation to the United States. A London 
firm, which knew, in a gênerai way, of this restriction, sent an order to the London 
agents of the German flrm for a quantity of the goods "strong for export." Helâ, 
that it could not be presumed that thèse words oonveyed notice of an intention to 
export to the United States, in the absence of proof that such was their trade mean- 
ing in liOndon. 
i. Principal and Agent— Noticb to Agent. 

On receivlng notice of the arrivai of the goods in London, the purchasers inade 
out a cbebk for the price, and gave it to their clerk, who, in the usual course of 
business, exohanged it for the involce sent by a messenger of the seller's London 
agent. This Invoice contained a notice of the prohibition against exporting to the 
Imited States, but the attention of the flnn was not called thereto untll a day or 
two later. Held, that notice to the clerk was notice to the flrm, and, having ao- 
cepted the goods with notice, the firm was bouud by the restriction. 
3. Patents tob Inventions — Salé with Restrictions — Infringement. 

The owner of patents granted in Europe and the United States, who sells the pat- 
ented article in Europe with a prohibition against importation into the United 
States, may treat as au Infringer oue wiio sells that article in this country. Dicli- 
ersoïi V. Matheson, 47 Fed. Rep. 319, aflrmed. 
i. Pbaotiob— Stipulatbd Evidence— Subséquent Testimont. 

The parties to a cause stipulated that, in order to save the delay and expense of 
a commission to England, the cause should be tried as if certain évidence thereih 
set out had been given. Af terwards, however, it became necessary to send a com- 
mission, and certain testimony was taken thereunder, but nothing was done to 
hâve the stipulation expuuged. Meld that, even if the commission was inconsist- 
ent with the stipulation, the stipulated évidence would not be disregarded on the 
motion of one party first made at the final hearing without notice to his adver- 
sary. 
t, FoEEioN Laws— How Phovbd. 

Foreign laws must be proved as facts in the courts of this country, and mero 
citations to English statutes and authorities cannot be accepted as showing the £n- 
glish law. 

In Equity. Suit by Edward N. Dickerson against William J. Mathe- 
Bon and James N. Steele for infringement of a patent. Decree for com- 
plainant. 
Statement by Coxe, District Judge: 

On the 3d of November, 1885, Cari Duisberg, a German, obtained 
United States letters patent No. 329,632 for an inaprovement in color- 
ing matter, known as " Benzo-Purpurine." On the 21st of Decem- 
ber, 1885, Duisberg assigned the patent to the Bayer Company, of Ger- 
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many, whîch jvas the owner of a Gerinan patent for the same invention. 
Cto thé 8th of Iilài*cti; 1888, the Bayer Company assigned the patent, 
includîng the right to recoyer for past infringements, to the complain- 
ant. The transaction oùt of which this controversy arose occurred in 
Novembér, 1887. At tljat time another German corporation, knôwn as 
the " Berlin Company,", had the right, as licenseeof the Bayer Company, 
to sell the pàtented color in Europe and in this country u'nder the Euro- 
pean and United States patents. Greeff & Co. were the London agents 
of the Berlin Company. On the 4th of Novembér, 1887, Domeier & 
Ce, of Londop, gave an order to Greeflf & Co. for one ton of benzo-pur- 
purine. This order contained the words "strong for export." On the 
15th of Novembér the benzo-purpurine arrived in London and Greeff & 
Co. notified Domeier & Co. of the fact, stating that it would be sent on 
in the course of the day, and tequested Domeier & Co. to bave check 
ready for payment. A check was accordingly fiUed out by an employé, 
signed by Mr. Domeier, ànd handed by him to a clerk, who subse- 
qnently delivered it to Greeff & Co.'s messenger in exchange for the in- 
voice in the usual course of business. The invoice contained the follow- 
ing: 

"NOTipa The importation into the United States of North America of 
our pateiited substantive cotton dye-stiiffa, congo, benzo-purpurine, etc., is 
prohibited." 

The attention of Mr. Domeier was not called to this notice until s 
day or so aftôfwards. The goods were marked with a label on which 
was the following notice:, "The importation into the United States of 
North America is forbidden." This label was not seen by Mr. Domeier, 
and did not corne to bis knowledge until alter lie had paid for the goods. 
The défendant Matheson, in describing the marks on the packages after 
their arrivai in this country, does not mention the notice of prohibition 
on the label, the inference being that it was not there at thaï time. On 
the 25tb of Novembér, ÏO days after the purchase by Domeier & Co. , 
Barnes & Co*, the défendants' London agents, shipped the goods to 
the défendants. The exact date of the sale to Barnes & Co. does not 
appear, although on Novembér 22d they wrote the défendants as fol- 
lows: "Benzo-purpurine, Wb bave received the ton and shall forward 
same by steamer on Thursday." It is frequently stated in défendants' 
brief that Domeier & Co. were not aware of the notice on the invoice un- 
tilafter the property had passed out of their hands. I am unable to 
find the proof of this. Domeier does not so testify and the affidavit at- 
tached to Mitchell's testimony as to what he heard Domeier say, cer- 
tainly, is hbt évidence. ï)oméier & Co. knew, generally, at the time 
they ordèred the goôds of the agents of the Berlin Company that benzo- 
purpurine was sold under restrictions against importation into this coun- 
try. Barnes & Co. also knew this, and Domeier & Co.'s instructions 
frém Barnèa & Go. wéré not to buy unless they coald do so without re- 
strictions. The Berlin Company bélieved that the goods were to be used 
in Englattd. Oh the 16th of January, 1890, counsel for the respective 
parties entëted into a stipulation which begins as follows: 
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"In order to save the dçlay and expense of a commission to Engknd it Î8 
hereby stipulated * * * that on the final hearing it shall betakenas 
though the following testimony has been given." 

Then follows a statement of some of tlie facts and circumstances out of 
which the controversy arose. Subsequently, on the 27th of May, 1891, 
it became necessary to send a commission to England to take testimony 
regarding the sale to Domeier & Co. Thé défendants now insist that be- 
cause of the commission the stipulation became inoperative and should 
be absolutely disregarded by the court. A witness named Mitchell, who 
was a member of the firm of Barnes & Co. , was examined in London 
under the commission referred to. His examinxition was directed al- 
most wholly to what he had heard Mr. Domeier say regarding the trans- 
action. The testimony was duly objected to. 

E. N. Dickerson, for complainant. 

Henry P. WeUs, for delendants. 

CoxE, District Judge. The court cannot now disregard the stipula- 
tion of January 16, 1890. Assuming that the commission afterwards 
issued was inconsistent with the terms of the agreement, it was clearly 
the duty of défendants' counsel to move to hâve the stipulated évi- 
dence expunged. The complainant could then hâve proved in other 
ways most, if not ail, of the facts agreed upon. It would be mani- 
festly unfair to permit a party to come down to final hearing and then 
without previous notice strike from tlie record proof upon which his 
adversatry has, in good faith, relied to establish his side of the con- 
troversy. However, after having read the record with care I do not re- 
call an instance where a material fact of the stipulation has been proved 
untrue. In so far as the testimony of Mitchell relates to what he heard 
Domeier and others say it is clearly hearsay and cannot be considered. 

Upon the merits the only question is one of infringement. The de- 
fendants admit having sold the patented coloring matter in this country, 
but they allège that they had a riglit to do this, having purchased it in 
open market without restrictions, the title coraing from those who were 
licensed to sell it under the patents. It is argued that the bargain was 
originally made without restrictions and that the Berlin Company could 
not alter its terms by a notice upon the invoice. This contention is 
based upon thetheory that the statement "strong for export" in the order 
of Domeier & Co. was notice to the vendor that the goods were to be sent 
to the United States. There is no foundation for such an assumption. 
If, when a London merchant, dealing with a Berlin merchart, uses the 
term quoted he means that the goods are to be exported to the United 
States that fact should hâve been proved. It cannot be inferred. 

Again, it is said, that Domeier & Co. were not bound by the notice 
of restriction, because Mr. Douieier did not see it till one or two days 
after the sale was consummate l, and that Domeier & Co. were not bound 
by the act of their clerk in accepting the invoice containing a notice 
printed in a foreign language. If such propositions are to receive the 
sanction of the courts it will be well-uigh impossible to carry on the bus- 
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înesaof commerce. A person cannot avoid responsibility by closing hia 
eyes andears and delegating bis business to others. If Domeier & Co. 
would bave been bound by the notice of restriction had Domeier per- 
sonally received the invoice in exchange for the check the firm is equally 
bound, by the action of their clerk. The clerk stood in the place and 
stead of Domeier & Co. and represented tbem in that transaction. He 
stood for the firm precisely as a cashier represents a bank, or a purser a 
ship. He was acting entirely within the scope of his authority. His 
acts were the acta of Domeier & Co. Story, Ag. § 135. The entire in- 
voice was in the German language, but no objection to receiving it was 
made on that account. Indeed, the presumption is that the invoice was 
perfectiy understood when it is remembered that a large part of the cor- 
respondenèe with Domeier <& Co. was carried on in that language. If 
the copy of the invoice printed in the record is correct, the notice was 
conspicuously placed and was one which Domeier would bave seen and 
understood at a glance. The firm cannot escape responsibility by prov- 
ing that que member did not know of the notice until a day or so after- 
wards, , Thçre is nothing in the want of knowledge by Domeier incom- 
patible with légal knowledge by the firm, through its duly-authorized 
agent or otherwise, of the contents of a paper which was their voucher 
for the goods. 

In Steera v. Steam-Shvp Oo,, 57 N. Y. 1, the court, at page 5, says: 

"That the plaintiff herself never read the contract is of no moment. The 

arrangement was made by her agent, who must be presumed to hâve ac- 

quainted himself with the terms of the engagement which the défendant as- 

sented to. " 

In Belger y. Dinsmore, 51 N. Y. 166, it was said, at page 170: 
"The presumption oflaw is that a party receiving an instrument, in the 
transaction of any business, is acquainted with its contents." 

In Kirkland v. Dinsmore, 62 N. Y. 171, it was held that — 
"A party cannot escape from the terms of a contract in the absence of fraud 
or imposition,, because he negligently omitted to read it; and wlien the other 
party has a right to infer his consent he will be precluded from denying it to 
the other's injury." 

It is argued that the transaction, baving taken place in London, is to 
be governed by English Jaw, and certain English authorities and stat- 
utes are referred to. But there is no adéquate proof of what the law of 
England is. , The rule is weU established that foreign laws, written or 
ùnwritten, must be proved as facts in the courts pf this country. Pierce 
y, Indseih, lOQ U. S. 546, 1 Sup. Ct. Eep. 418; Ennis v. Smith, 14How. 
400, 426, ït must, then, be held that the order of Domeier & Co. upon 
Greeft" & Co. of November 4th did not operate as a completedsale; that the 
expression ''strong for export" was not notice to the Berlin company, or 
its agents, that the goods were intended for the United States, and that 
the Berlin compapy had the right to insert the prohibition clause; that 
Domeier & Cp. , having received and retained the invoice containing this 
clause, accëpted the goods subject to this restriction. 

The simple question, therelbre, is this; Whether the owner of patents, 
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granted in Europe and the United States, who sells the patented article 
in Europe with restrictions against importation into the United States, 
can treat as an infringer one who uses or sells that article in this coun- 
tr.y. This question is res judicata in this court. On the motion for a 
preliminarj' injunction it was held that "the right of the complainant to 
treat the défendants as infringers hinges upon the question of fact 
whether Domeier paid or sent his check for the benzo-purpurine * * * 
before he received the invoice which gave notice that the patented article 
was sold on condition that it was not to be used or sold in the United 
States." Dickerson v. Matheson, 47 Fed. Rep. 319. In other words, it 
was decided that the restriction would follow the goods to this oountry 
if the original sale was made subject to the restriction, and that the sale 
was so made if the goods were paid for after or at the time the notice on 
the invoice was received. To the same effect, by implication, is the 
case of Holiday v. Matiheson, 24 Fed. Rep. 185. If the défendants were 
bona fide purchasers led inadvertently into the attitude of infringers tho 
court might, perhaps, be more zealous to protect them, but the impres- 
sion cannot be avoided that they do not occupy such a position, The 
complainant is entitled to a decree. 



Unteembyer v. Feeund et al. 
(Circuit Court, S. D. New York. AprU 18, 1893.) 

1. Design Patents— iNFRineEMEST—CoNSTiTUTioNAL Law. 

Act Cong. Feb. i, 1887, creating a liability of $250 against the infringer of a de- 
sign patent, was a valid exercise of the authority granted by Cîonst. U. 8. art. 1, § 
1, to secure to inventors for a limited tirae the exclusive use of their inventions. 
■2. Same— CoNSTBDCTioN or Statute. 

As the act declared that "hereafter, dnring the tenn of letters patent for a de- 
sign, it shall beunlawful," etc., its provisions applied to existing, as well as to 
future, suit» for infringement. 
8. Bamb — Mbasdbe of Damaoes. 

As the act déclares that the infringer shall also be liable for any exceas of profits 
cver the ^0 arising from the sale "of the article or articles" to which the design 
has been àpplied, the courts cannot restrict the recovery merely to the profits aris- 
ing from the inorease of value imparted by the design. 

In Equity. Suit by Henry Untermeyer against Max Freund et al. 
for infringement of a patent. Heard on exceptions to the master's re- 
port. Overruled. 

This action was. begun December 30, 1886, for the infringement of 
letters patent No. 15,121, granted to complainant July 1, 1884, for a 
•design for a watch-case. A décision sustaining the patent was ôled 
January 16, 1889. 37 Fed. Rep. 342. An interlocutory decree ad- 
judging that the complainant recover damages and profits "together with 
any penalty incurred," and referring it to a master to take the account, 
was entered January 24, 1889. On the 6th of May, 1891, the master 
ifiled his report in which he found nominal damages, and no profits 
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prior to February '4, 1887iVthe date of the act relatîng to désîgn pat- 
ents. 24 St. at Large, p. 387. He did find, however, that the com- 
plainant was entitled to recover $250 as provided by said act and the 
profits in excess of $250 since February 4, 1887, on each watch-case.to 
wbich the design was applied, araoùnting to $889.02. In brief, the 
master iiolds that the act of February, 1887, ap plies to this cause and 
under it the complainant is entitled to recover $250 and $889.02. If 
the act does not apply the complainant, under the rule of the Carpet 
Oases, 114 U. S. 439, 6 Sup. et. Rep. 945; 118 U.S. 10,6 Sup. Ct.Rep. 
946, would be entitled to nominal damages only. The défendants filed 
exceptions to the report, and now urge the following propositions: First, 
that the act of February, 1887, is uncon-stitutional because it imposes a 
penalty without due process of law in contravention of article 3, § 2, cl. 
3, of the constitution and also of the5th, 6th, 7th and Sth amendments. 
Second, that the act does not apply for tiie reason that this suit was com- 
menced one month and five days before the act was approved. Third, 
that congress did not intend to change the rule aslaiddowninthe Carpet 
Oïse8,,the object of the act beingto give the patentée $250 in everycase 
and the profits, in excess ol' that sum, if he can prove them under the 
rules established by the suprême court. 

RowUmd Cox, for conipJainant. 

Frédéric H. Betts and Samud R. Betts, for défendants. 

CoxE, District Judge. The act of 1887 is constitutional. Article 1, 
§ 8, of the constitution gives congress the power "to promote the prog- 
ress of science and useful flrt.s, by secyring Ibr limited ^tinies to authora 
and inventors the exclusive right to their respective writings and dis- 
covefies." The practical resuit of the décision in Dobson v. Carpet Co., 
114 I). S; 489, 6 %p. Ct. Rep. 945, (decided April 20, 1885,) was to 
deprive the owner of a design patent of ail redress against infringers. 
The attention of congress being called to tliis condition of afïàirs the act 
of 1887 was passed to remedy what seemed to the law-makers a grosa 
injustice. Congress evidently thought that existing law was inadéquate 
to secure to inventors of designs the exclusive right to their discoveries. 
The $250 which the act perûiits the owner of the patent to recover is in 
the nature of a penalty, it js true, but so are the provisions permitting 
punitive damages in sections 4919 and 4921 of the Revised Statutes. 
It seeins clear that congress'bad power, under the constitutional provis- 
ion quoted, to protect a meritorious inventor Irom the dépréciations of 
an intentional iufringer even to the extent of designating a fixed sum 
which, at the expense of'per.ect accuracy,.ha3 frequently been denûm- 
inated "liquidated damage." In other words, congress had the power 
to say to the wrong-doer, " You bave, with fuU knowledge of thepatent- 
ee's rights, appropriated hia property and. caused him injury; hitherto 
you hâve escaped, because he could not show the extent of bis loss. 
This shall not continué; we know he bas suiïered damage by your act 
and: if you continue to use his property you must pay him at least 
$250." ' Asithe law existéd prior to February 4, 1887, the inventor was 



,' tJïîTKB>?EYER V. FBEUND. ; 79 

remediless. It was the purpose of congress to afFord hîm some relief 
and nothing short of the provisions of the act in question seemed adé- 
quate for this purpose. But even though the court should entertain 
doubt upon the question of constitutionality it would still be its duty 
to résolve tbe doubt in favor of the validity of the law. 

Il» this connection it may not be inappropriate to quote the language 
used when a similar argument was addressed to this court. In Sarony 
V. lÂtlwgraphic Go. , 17 Fed. Rep. 591, it was said: 

"The court should hesitate long and be convinced beyond a reasonable 
doubt before pronouncing the in validity of an act of congreas. Tbe argu- 
ment should amount almust to a démonstration. If doubt exista the act 
should be sustained. The presumption is in favor of its validity. This bas 
long been the rule, — a rule applicable to ail tribunala, and particnlarly to 
courts sitting at nisiprius. Were it otherwise, endlesa complications would 
resuit, and a law whioh, in one circuit, was declared untionstitutioual and 
void, might. in anotlier, be enforced as valid." 

The point that the act of 1887 doea not apply, because the action was 
commenced beiore the approval of the act, is not well taken. The lan- 
guage of the first section is unmistakable. It says, "that hereafter, dur- 
ing the term of letters patent for a design, it shall be unlawful," etc. 
There ia no exception regarding existing suits. As plainly as language 
can State it congress bas declared that after February 4, 1887, the pro- 
vii^ions pf the act shall apply to patents for designs. The master bas 
carefuUy restricted the recovery to infrihgements occurring after the ap- 
proval of the act. The défendants hâve no valid complaint in this re- 
gard. 

The remaining question relates to the proper construction of the act. 
It is argued that it was not the intention of congress to give to the owner 
of a design patent the entire profits made from the manufacture or sale 
pf the article to which the design has been unlawfully applied. That 
the act says that the owner is entitled to thèse profits cannot be den dd. 
There is no ambiguity in the language empioyed, but it is urged that 
the court is at liberty to place a construction upon the act which 
will prevent results thought to be unjuat and absurd. The act pro: 
vides: 

"And in case the total proBt made by him [tbe infringer] from the manu- 
facture or sale, as aforesaid, of the article or articles to which the design, or 
ColBrable imitation thereôf, bas been applied, exceéds the sum of twohundred 
aiid âfèy dollars, lie shall be f urther liable for the excess of such profit over 
and above the said sum of two hundred and flfty dollars." 

Notbing can be plainer than this. It is the profit on the sale of the 
article for which the infringer must account, and not alone the profit 
which can be demonstrated as due to the design. Having ascertained 
what the law nieans the duty of the court seems clear; it must be en- 
forced. Whether the law is wise or unwise is not a question for the 
court. Arguments of this character should be addressed to the législa- 
tive and not to the judicial branch of tbe government. Discussion might 
well stop the moment the plain meaning of the law is ascertained. 
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But îf we go a step further and examine the situation at the time the 
law wae passed the conclusion cannot be resisted that the law says pre- 
cisely whatcongress intended to say and accomplishes precisely what con- 
gress intended to accomplish, — -no more and no less. As has been seen 
the task to which the law-makers were addressing themselves was to find 
some remedy for a consummated infringement. Without législation the 
rights oi owners of design patents were null. If the recovery against 
infringers were confined to profits due to the design the patentée was 
without redress. It was to remedy this well-recognized evil that the act 
was passed. Is it likely that congress expected to remedy the evil by 
re-enàcting the précisé rule of damage which produced the evil? If it 
were intended that the profits should be confined to the value imparted 
by the design no législation was necessary. The paragraph above quoted 
might YVeil bave been omitted. The report of the committee and the 
debates in congress are ail in consonance with this view< The précise 
objection now urged was sharply pointed out in congress, and, with full 
and èiact knowledge of the radical change which it would produce, the 
bill was passed. 

Suppositive cases hâve bèen suggested for the purpose of showing how 
the act may produce unjust résulta requiring the payment of large prof- 
its in no way due to the design, but actually due to other and, perhaps, 
patented featùres. On the other hand, the hardship to the patentée of 
the situation as it existed priOr to the act has been enlarged upon. With 
full knowledge of the situation pro and con congress attempted to solve 
the problem. The act proceeds upon the idea that a willful infringer is 
not entitled to the same considération as a meritorious inventor. That 
if one or the other must suffer it shall be he who by his wrongful act 
has produced the situation in which exact justice is impossible. By 
analogy to a well-known principle of equity the theory of the law seems 
to be that where an infringer iritentionally appropriâtes the design and 
so mixes up the patentee's profits with his own that it is impossible to ap- 
portion them the loss must fall upon the guilty and not upon the innocent 
party. The exceptions must be bverruled and the report of the master 
confirmed. If the foregoing viëws are correct it foUows that the défend- 
ants must pay the master's fées. The master has done his work ably 
and well ànd it is .hoped that there will be no difficulty in arriving at a 
satisfactory compensation. Ahy difièrence on the subject may, perhaps, 
be adjusted by a référence to Dougjity v. Manufacturing Co., 8 Biatchf. 
107. 
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ELECTEICAt AcCUMULATOB Co. V. NeW YoKK & H. R. CJO. 
(.CircMît Court, S. D. New York. April 9, 1893.) 

1. Patents ior Inventions— Invention— Blectkio Aocumui^toks. 

Reiasued létters patent No. 11,047, granted to the Eleotrioal Acoumnlator Com- 
pany, as assignée of Joseph Wilson Swan, Décember 17, 1889, claiming a perforated 
plate for secondary batteries, taving the perforations extending through the plate, 
and the active material packed in the perforations only, cover a patentable inven- 
tion. 

S. Same— Uttlitt. 

The fact that, before the date of tbis invention. Prof. Eaton had packed active 
material in perforations extending through the plate, at the same time covering 
the surfaces thereof, and that Mr. Brush had packed it into grooves in the plate 
without covering the surfaces, does not show a want of invention in the idea of 
confining it entirely to perforations extending through the plate, since this appàr- 
ently slight change avoided the difaculties before enconntered, and produced an 
électrode which has, to a great extent, superseded ail others, and bas become the 
électrode of commerce. 

In Equity. Suit by the Electrical Accumulator Company against the 
New York & Harlem Railroad Company for infringement of a patent. 
Decree for complainanti 
. Frédéric H. Betts, for complainant. 

Thomaa W. Osborn, for défendant. 

CoxÈ, District Judge. This is an action for infrîngment of reissued 
letters patent No. 11,047, granted to the Electrical Accumulator Com- 
pany of New York, as assignée of Joseph Wilson Swan, on the 17th 
of Décember, 1889, for an improveraent in secondary batteries. The 
invention of the reissue is intended to facilitate the construction of 
secondary battery plates by preparing them with perforations, cells or 
holes extending through the plate, in which ho] es the active material 
is packed. The original patent. No. 312,599, dated February 17, 
1885, was considered by this court in the case of Accumulator Co. v. 
Julien Co., 38 Fed. Rep. 117. The original was held invalid (pages 
140-142) for the reason that it described and claimed a plate the 
outer surface of which might be covered by the active material. This 
construction, in view of the work done by Prof. Eaton, was held to 
be anticipated. The theory of the reissue is that the valuable feature 
contributed by Swan consists in confining the active material to the 
holes, without permitting it to extend beyond them to the surface of 
the plate. That portion of the original which refers to the coatiUg of 
the outer surface of the plate has been omitted in the reissue. In 
other respects the description is unchanged. 

The claim is as follows: 

"A perforated or cellnlar plate for secondary batteries, having the perfora- 
tions or cells extending through the plate and the active material or material 
to become active packed in the said perforations or cells only, substantially 
as described." 

This is the claim of the original, except that the Word "only" 
has been added. The patent cannot be criticised as a reissue. The 
v.50F.no.l — 6 



claîm instead of being broadened îs greatly restricted. The applica- 
tion w^s >filed within a reagonable time after the inventor.was itïfbrmed 
of the facts which made a narrower claim necessary. The facts bring 
the case within the provisions of section 4916 of the Revised Statutes. 

The field of invention is, concededly, a narrow one. The counsel 
for thç defendafit jîOiïëCtIy States thât Swan's iaiprovément consists 
i^'whowîin the idea of putting on the surtàce of a perforated plate 
for gecôjsdary batteries no active material beyond the contents of the 
perforations; everything except this is conceded to be old," The date, 
de jure,,oî Swan's invention is January 18, 1882. Prior to that time 
Prof, Eaton had fiUe^ the perforatiohs, but he had covered both sides 
ofshis plate as well, Mr. Brush had rammed or pressed absorptive 
substance, in the form of dry powdér, intogrooves or réceptacles with- 
out covering the surface of ihe plate. No one had packed active ma- 
terial îii'toholes extendingibrough the plate, coiifinirig il entirely to 
thèse holes. This combination was original with Swan. Did it in- 
volve invention? In approaching this subject it is well to remember, 
as the court has frequentily had occasion to remark before, that we 
are dèaling with a comparatively new and abstruse art, where the 
mosl important results are said tO follow from changes, apparently, 
of the most unimportant character. Complète success has not bèen 
attained, but if we may crédit the statements of those who are enti- 
tled tpspeak «a; catA«drâ on the subject^ the rapid strides in that di- 
rection (îuring the last décade, are due to changes of form and mater 
rial wbjch, in many other arts, would be insufiicient to support inven- 
tion. Tbe substitution of one material for another in a door-knob is 
the wori; of the mechanic, the substitution of one material for another 
in seçondary battery électrodes may solve a problem which will revo- 
lutionize the motive power of the world. 

In holding that there is sufficient invention disclosed to support the 
reissue the court is influenced by tho folio wing considérations: The 
Swan electrpde is to-day the électrode pf commerce. It has largely 
takent^e .place of other structures ftnd is almost universally used. 
The adya.ntage of having the active, material composed of small discon- 
nected masses, packed in holes extending through the plate, is unques- 
tioned. fThe electrolyte is thus permitted to reach and operate upon 
both sides pf thèse sm^l masses, instead of on one side where the act- 
ive matefial ie packçd in cells or pockets. The, expansion and con- 
tractipn of t^e électrode whçn the battery is in use causes the active ma- 
terial, if packed^ in cells o^* grooves or spread upon the suriàce of the 
plate, to crack, and portions of it to jbe pushed out of place and to fall 
away. Thèse defects which produce "buckling," "short circuiting" and 
other disastrpus results, are .entirely renpedied by thç Swan construction. 
If one oftWèiSnaall masses im bis plate becomes.injured or Jalls out it 
doesnot affect injuriously tho other patts of theélectrode. Aà Sir Will- 
iam Thomson puts it: "The perforated plates bave also the great advan- 
tage of extending the area ofelectric communication betweèn the con- 
tinuons metallic cpnductor and the porous or, spohgy material and so 
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miniinizing the electric résistance. The application of the oxîde in the 
form of numerous mutually detached parts, separately held by the per- 
forations, bas also a great advantage in almost annulling the warping or 
fracturing effects of the expansion and contraction produced by the 
changés of oxidation to which the active material is exposed in the 
charging and discharging of the battery." It is true that the step from 
the structures of Eaton and Brush to the électrode of Swan seems to be 
very short when looking back upon the work of thèse men. But stand- 
ing where Brush and Eaton did and looking forward to the idéal élec- 
trode which should avoid the then existing difiiculties and possess the 
excellencies of the présent Swan structure, the steps undoubtedly seemed 
many and long. If it had oceurred to Eaton to scrape off the active ma- 
terial from bis plate leaving the holes fuU, he would hâve hit upon the 
invention. But it never did. If Brush had thought of punching out 
the bottom of his réceptacles and had then ranimed them full of active 
material without covering the external plate he would be entitled to the 
crédit of having made the successful structure. But he did not think 
of it. The experiments at that time seemed to be proceeding along dif- 
férent lines, the object being to keep as much material as possible upon 
the surlace of the plate. The conviction cannot be avoided that the 
idea which has made thèse plates a commercial success was first given 
to the world in a practical embodiment by Mr. Swan. 

Confiruiatipn of thèse views is found in two récent décisions of the su- 
prême court. In Wmhhuiin, cfc Moen Manufg Co. v. BeaVEm, AU Barbed- 
Wire Co., 12 Sup. Ct. Rep. 443, the court saj's: 

"The diffère ice between the Kelly fence ami tlie Glidden fence is not a rad- 
ical one, but slight as it may seetn to bp, it was apparently this which tnade 
the barbed-wire fence a practical and commercial success. Tlie inventions of 
Hiint and Siuiih appear to be scarcely more thaii tentative, and never to liave 
gone into gênerai ur,e. ïlie sales of the Kelly patent never seera to hâve ex- 
ceeded 3,0UO tons per annum, while plaintifl's manlifaeture and sale of the 
Glidden devico (substituiiug u sliarp barb for a blunt one) rose rapidly from 
50 tons in 1874 to 44,000 tons In 18a6, wliile those Of its licenaees in 1887 
reached the enormoiis amount of 17o,000 ions. * * • Under snch eir- 
cumstaiicps courts hâve not been reluctant to sustain a patent to the ra;in 
who has taken the final step which has turned a fiiilure into a success. In 
the law of patents it is the last step tlmt vvina. It niay he strange that, con- 
Bidering tlie important résulta obtained by Kelly in his patent, it did not oc- 
cur to him to 8ub.stilue a cuiled wire in place of the diamond-shaped prong, 
but eviilentlyit did not; and ta the man to wlioiuit didought nottobedenied 
thequality of an inventer." 

In Màgawnn v. Beltivg, etc., Co., 141 U. S. 332, 12 Sup. Ct. Rep. 71, ît 
tvàs held that the i'act that the patented improvemenf'went at once into 
siVch an extensive public use, as almost to supersede ail packings made 
under other methods, * * * ^as pregnant évidence of its novelty, 
value and usefulness." Thèse qnotations seem peculiary applicable to 
thè présent controversy. The principles which are there so clearly and 
pbiiitedly realiirmed require a décision sustaining the validity of the 
complaiuant's patent. As to defendaut's inlriugement there can be no 
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doubt.' The question arising upon the expiration of the Danish patent 
has not been argued, The casual examination which the court, in the 
absence of explanation, has been able to give to this patent leads to the 
conclusion that it is hot for the same invention as the S wan reissue. 
There should be a decree for the complainant. 



Stauffeb V. Spangleb et d.^ 
' (Circuit Court, lE. D. Pennsylvania. January 29, 1892.) 

1. Patents fob Inventions— Noveltt—Pbiob State of the Art. 

The flrst two claims of letters patent 345,186, for apparatus for treating un- 
baked brétzelsy containing as éléments the generator, the perforated pipe leading 
from near the bottom of the geaerator, a perforated spray-pipe, and a casing lo- 
cated over the carrier, ail ot which éléments, cach operatlng in the same way 
and for analogous pnrposes, being shown in prier patents, and no new or better 
resnlts being obtained, do not cover patentable novelty. 

2. SAME^-ExTENT of ClaIM — iNFKIiraEMENT. 

The natural construction of the third olalm of letters patent No. 345,186, which 
contained |ho phra86,/"spraying and salt|ng devioes, " jand the faot that the spéci- 
fication described the machine as havihg a spraying pipe and a perforated drum, 
by which sait was sprinkled over the dough beIng treatéû. will cause to be inoluded 
in this claim, as éléments, both the drum and the spray-pipe, although an ambigu- 
ous correspondenoe betweèn the patent-office ana laveutor, and the fact that the 
solution discharged by the spray-pipe was alkaline, be ùrged in favOr of construc- 
tion of claim, inclijding only the spraying device; and défendant, notemploying 
the saltinK drum, does not infringe. 

Bill inequity by David F. Stauffer against Harrison Spangler, H 
Samuel Spàngler, George H. Smith, and W. H. Soader to restrain in- 
fringement of letters patent 345, 186, issued to complainant July 6, 1886, 
for apparatus for treating unbaked bretzels. Bill dismissed, claims 1 
and 2 deolared invalid, claim 3 restricted and declared not infringed. 

Jos. 0. Frcdey, for complainant. 

Strawhridge & Taylwyîot XQ&çonàen\a. 

AçhEson, Circuit Judge. The biU charges the défendants with tho 
infringement of letters patent No. 345,186, granted July 6, 1886, to the 
plaintiff, David P. Stauffer, for improvements in apparatus for treating 
unbaked bretzels and crackers and other similar articles formed of dough 
for baking, "so as to moreconveniently give tiem the glazed and salted 
surfaces characteristic of such articles when baked." Thë spécification 
States that theretofore the dough, when formed into proper shape, "has 
been dippèd iii a suitable solution, and the sait aftervvard s sprinkled over 
the same by hand, which is a slow arid tedious opération, involving the 
loss, in addition, of considérable materiàl, which is scattered and wasted." 
The declared object of the invention is "to provide an apparatus by which 
thèse opérations may be conveniently and thoroughly effected with com- 
paratively little loss of materiàl, and in a muçh more thorough and ex- 

'Reported by Marit Witkg^CoUet, Esq., of the Philadelphiab&r. 
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peditious manner than heretofore." The apparatus shown by the îllus- 
trative drawing and described in the spécification consists of a trough, 
above which moves an endless carrier or apron, which conveys a reticu- 
lated fehaft, upon v?hich the articles to be treated are placed; "a small 
boiler or vapor generator," in which there is asteam-coil for heating the 
solution; a pipe, with side perforations in the lower part, where it is 
within the generator, and extending from near the bottom of the genera- 
tor through the top and up to a perforated spray-pipe above the carrier; 
at the other end of the trough, and above the carrier, a hollow perfo- 
rated drum, mounted so as to rotate, and to be "charged with sait, to be 
sprinkled upon the articles; " and a pipe to conduct the superfluous liquid 
from the trough down to a collecting vessel or tank, which communicatea 
with a pump, whereby the contents can be pumped into the generator. 
The spécification thus describes the opération: 

"ïhe boiler or generator is nearly fllled with the solution, and steam, being 
let into tlie coil at high pressure, raises the liquid to the boiling point. The 
bojling solution and its steam together pass through the perforations in the 
sides of the pipe, and thence to the spray-pipe, where both are discliarged 
upon the pans of bretzels traveling beneath them at the proper rate of speed 
upon the belt. The eflfect of this spray of sait solution and steam is to ' boil ' 
the bretzels, precisely as in the old method, where they were dipped in a boil- 
ing pot : and by the tinie they hâve passed from beneath the sprays the neces- 
sary glaze and color has been given to them. As they travel along upon the 
belt tJiey drain througli the open wire pan, the surplus solution falling into 
the trough beneatli, whence it is conducted to the tank, and, while still hot, 
pumped back into the generator, to repeat the opération." 

The claims are as folio ws: 

"(1) The combination, with the generator, of the perforated pipe, leading 
from near the bottom of the generator, and Connecting with a perforated spray- 
pipe above the carrier, whereby the alkaline solution is forced out of the gen- 
erator and sprayed ovér the articles, substantially as specifled. (2) The com- 
bination, with the generator and perforated pipe, of the spray-pipe and casing, 
located over the carrier, substantially as specifled. (3) The combination, with 
the generator and the spraying and salting devices, of the collecting trough, 
whereby tlie sait solution is collected, and the tank and pump with the pipes 
for eonveying the sait solution back to the generator, substantially as speci- 
fled." 

The solution commonly employed in treating bretzels and similar ar- 
ticles for the purposes contemplated by the patentais an alkaline solu- 
tion, composed of water and potash or lye, and is hot when used. This 
treatnient was old at the date of Stauffer's alleged invention, the articles 
being dipped (as stated in his spécification) in the heated solution; and 
the most that can be said of the plaiptifif's method of applying solution 
is that thereby the work is more rapidly done. ■ 

New, taking up the first and second claims of the patent in suit, we 
clearly perceive that the several devices or parts enlering into the com- 
binations therein set forth were ail old, and that in the plaintiffs appa- 
ratus each part opérâtes in its old way. In Etzenberger's United States 
patent of April 1, 1879, for an improvement in apparatus for making 
infusions, we find a generator having therein a steam-coil to beat the 
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liquid id the genérator, precisely as in Stauffer's âpparatas, together 
with a perforated pipe extending from near the bottom of the genérator 
through its top, and thence upwardly, for the purpose of delivering the 
liquid to a device above, which is effected by steam pressure when steam 
is raised in the genérator by beat from the steam-coil. Again, Mitchell's 
United States patent of September 8, 1874, shows a machine for steam- 
ing cakes and crackers, having an endless apron,upon which the articles 
are placed, and by which they are carried past the steam-ejecting nozzles, 
whereby a stream of moist steam is thrown upon them; the device having 
a steam-supply pipe, and also a water-supply pipe to moistun the steam 
■With "aqueous spray or vapor." Then the patent of Oberle and Jang- 
gen, of July 10, 1883, discloses anapparatusforsteaming jumbles, crack- 
ers, etc., before baking, consisting of a casing, within which are spray- 
pipes with fine perforations for emitting steam, an endless apron with 
a movJHg mechanism and means for regulating the speed; the articles 
to be treated being placed upon the apron, and thereby carried under 
the steànô sprny-pipes. Such being the known state of the art, the idea 
of subjécting bretzels to the bath ol hot alkaline solution by the use of 
mçchanical appliances analogous to those employed in steaming crack- 
ers jand like articles, required for its accomplishment nothing more than 
the exercise of ordinary mechanical skill. It is to be borne in mmd, 
tob, that no new resuit was thereby secured, nor, indeed, any better re- 
suit than is effected by dipping the articles in the heated solution. The 
conclusion that Stauffer's fij^t and second claims do not disclose anything 
of patentable novelty is in Une with the rulings in Hollwter v. Mnnvfadur- 
ing Cb., 113 U. S. 69, 5 8up. Ct. Rep. 717; Arm v. Rnilroad Co., 132 
U. S. 84, 10 Sup. Ct. Rep» 24; BuH v. Evory, 133 U. S. 349, 10 Sup. 
Ct. Rep. 394; and raany other like adjudications. 

As respects the third claini of Staufier's patent, it is only necessary to 
say that, as the defendantàVmachine does not contain the perforated 
drum or any équivalent ealfing device, the sait being sprinkled by hand 
upon the articles after they leave the machine, there is no infringementof 
that claim. The plaintiffs counsel, indeed, has made an ingénions but 
unconvineing argument to show that the third claim does not includethe 
perforated drum, or any équivalent therefor; but that the phrase "spraying . 
and.salting devices" refers altogether to the one device for spraying the al- 
kaline solution. The basis for this argument is that the die wrapper shows 
that the office rejected a claim which had as éléments thespraj'-pipeand 
the perforated drum as a mereaggregation. But this argument losesany 
force it might othervvise bave when We corne to note that the coUecting 
trough, by which thèse two devices were connected, wasoinitted from 
the rejected claim. The construction upon which the plaintiff hère in- 
sists is a forced one, contra ry to the specitication throughout, and against 
the words and plain meaning of the claim. The sprinkling of sait over 
the l)retzels by a distinct opération, after they bave been treated with the 
alkaline solution, is a prominent feature of the invention; and the me- 
chanical device for so salting the articles is lully explained in the spéci- 
fication, and shown by the drawings. By the desCribed opération th& 
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articles are first brought "nïider the spraying device," and, after being 
sprayed by the solution, are then brought "under the perforated drum," 
to be salted. To hold, then, that; the words "spraying and salting de- 
vices" mean the "spraying device" alone, to the exclusion of the salting 
device, would be to violate every recognized canon of construction appli- 
cable to the subject. The foregoing views being décisive of the case, I 
do not deem it necessary to consider other matters of défense which coun- 
8el hâve discussed, Let a decree be drawu dismissing the bill, with 
costs. 



AcTiEBOLAGET Sepabatob et ol. V. Sharfless.^ 
(CirouU Court, E. D. Penntylvania. Becember 80, 1891.) 

L Patents itob Inventions— Extbnt.op Claims. 

Claim 1 of letters patent No. 293,314, containing as éléments a rctary vessel, an 
nptrardly projecting neck open at the top, and baving a discharge orifice or notch 
at its upper edge, must be restricted to a creamer having thia notch eut through 
the side of the neck at a level below its upper horizontal edge, since ail the other 
éléments of the claim are old, and creamers bad been constnicted with holes pierced 
in the neck for discharge openings, and with open tops, over the walls of which 
the cream could be dischargea. 

a SaMB— ilNIBINOEMENT. 

Claim 1 of letters patent No 293,314, being restricted to a constmotion making a 
notch eut in the top of the open-topped neck of the creamer, and extending down 
through the wall of this neck^ an essential élément, is not infringed by a creamer 
having an open-topped neck, with a curved dépression on the inner face of the rim 
which projects iuwardly f rom the walls of ttie neck, said dépression not extending 
downwards into the wall of the neck. 

Bill in equity by the Actiebolaget Separator and the De Laval Sepa- 
rator Cîompany against Phillip M. Sharpless to enjoin the infringement 
of letters patent No. 298,314; for improvement in centrifugal creamers. 
Bill dismiâsed. 

Jos. Ci Frdky, for complainants. 

Geo. J. Bardingf and Greo. ifardmgr, for respondent. 

AcHESON,; Circuit Judge. The bill of complaint charges the défend- 
aijt with thq infringement of letters patent T^o. 293,314, granted Febru- 
ary 12, 1884, to Gustav De Laval, for an improvement in centrifugal 
creamers. The invention relates to a dass of machines previopgly weU 
known and in use for the séparation of compound fluids, and more 
particularly used for creaming milk, and delivering the cream and the 
skim-milk separately, by the agency of centrifugal force. The ordinary 
creaming machine consists of a revolving globular metaliic vessel, into 
which the new milk is fed, mounted upon a vertical shaft, and rotated 
by suitablô mèchanism with great rapidity, and with such eifect that a 
séparation of the cream from the skim-milk takes place, the latter by 
reason of its greater spécifie gravity being thrown outwardly against the 

iReported by Mark WilKS Collet^ Esq., of the Philadelphia bar. 
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walls of the vessel, and assuming an upright hoUow cylindrical form, 
while the cream is coUected in the center of rotation standing upright in 
a zone or belt, so that the two can be discharged at différent levels into 
separate annular receiving-pans suitably arranged and supported on a 
fixed casing. Several prior patents illustrative of the state of the art are 
in évidence. The earliest of thèse is an English patent to De Laval, 
dated November 4, 1878, which discloses an apparatus having ail the 
features above mentioned, and in which the cream is discharged by over- 
flowing the top edge of the open neck of the cjdindrical rotating chamber. 
The next is an English patent to Alexander dated December 24, 1879, 
showing a machine having the same gênerai characteristics, the cream 
being forced over the outwardly curved lip formed around the edge of 
the open moTJ,th of the çentrifugal drui^n. The United States patent No. 
249,731, dated November 15, 1881, to De Laval, discloses an apparatus 
of the like* gênerai character, but in. which the cream is delivered into 
its annular receiver through a hole pierced through the wall of the neck 
of the reyolying chamber. The United States patent No. 281,916, dated 
July 24, 1883, to Neilson, shows a çentrifugal creamer of the same gên- 
erai type, and in which the cream is discharged through a discharge 
port or hsle. formed in the wall of the upwardly projecting tubular ex- 
tension or tieck of the çentrifugal vessel. 

The declared object, as expressed in the patent, of the invention in- 
volved in the présent suit, is "to prevent the clogging by impurities of 
the orifice through which the cream is delivered from the rotating ves- 
sel;" and it consists in a discharge orifice or notch in the upper edge of 
the upwardly projecting open throat of the rotary vessel. The spécifica- 
tion States: 

"In the upper edge of the throat, c', is formed a delivery notch or orifice,^', 
for cream which passes thence into the vessel or receiver, D', from whence it 
is delivered by a spout, k. It is advantageous to hâve the delivery orifice for 
cream thus formed, because, if any impurities approach it, they will rise and 
be thrown over the upper edge of the throat, c', hence the orifice will net be 
liable to be clogged, as is tiie case where the orifice is formed by a fine hole or 
boring in the usual way." 

The patent drawing shows the upper edge of the throat as having an 
înwardly projecting and overhanging rim, which somewhat contracts the 
top of the mouth, and thè delivery notch or orifice, j", as a horizontal eut 
or slot of an even depth, (somewhat less than the thickness of the over- 
hanging rim,) and with rectangular sides, extending across the top edge 
of the throat, and passing, not only through the rim, but also entirely 
through the upright wall of the neck. Referring to the delivery notch 
or orifice, j, the plaintifif's expert testifies: 

"And the peculiarity of this upper discharge orifice is that, instead of con- 
Sisting of a holë made through the wall, it is open at ita upper side, so that 
any solid iftipuritieà Which may be carried with the cream to the inner en- 
tranee or mouth of this discharge orifice will be shoved upwards by the move- 
ment of the cream, and will pass over the top of the vessel without clogging 
the orifice. " 
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The distinguishing feature, then, between the old discharge orifice, by 
a hole through the neck of the rotating vessel, and the orifice, j, of the 
patent, is that the latter is open lengthwise at the top; but, like the 
old construction, orifice, j, is a channel formed in and through the wall, 
affording a latéral escape for the cream below the horizontal edge of the 
mouth of the vessel. 

In further explanation of how the open-top notch obviâtes the ob- 
struction by solid matter at the mouth of the discharge orifice, the same 
expert states: 

" The flow of cream woald oarry the matter to the mouth of tlie notch, and 
■would shove it upwards; and, as the matters accumulated from beneatb, 
those first arriving at the notch woald be forced upward by the accumulation 
beneath them until thèse would pass over the rim of the cream notch, the 
cream continu ing to pass through the notch as before." 

The patent contains the foUowing disclaimer: 

"I am aware that It is not new to construct a rotary vessel for a fluld 
separator, with an upwardly projecting throat, open at the top, and having 
in its side and below its upper edge a hole for the delivery of a fluid. In this 
vessel there is no discharge orific consisting of a notch in the upper edge of 
the throat, and I do not claim such a vessel as included in my invention." 

The first claim of the patent, which is the one alleged to be infringed 
by the défendant, is as foUows: 

"(1) A rotary vessel, C, for a fluid separator, provided with an upwardly 
projecting throat, C, open at the top, and having a discharge orifice or notch, 
j, in its upper edge, substantially as and for the purpose described." 

From the foregoing récitals thèse déductions are clearly to be made: 
Fïrst, the invention relates exelusively to the "discharge orific or notch, 
j," everything else in the plaintiffs' apparatus with which we bave hère 
to do being old; second, the purpose of the invention is to prevent clog- 
ging, an evil incident to a separator provided with a fine side hole or 
boring for the escape of the cream; third, the patent in suit contemplâtes 
and provides for the discharge of the cream through the side of the neck 
of the rotating vessel at a level below its upper horizontal edge. 

Now, turning to the defendant's separator, we find that bis cream dis- 
charge consists of a curved dépression, or eut of half-moon shape, made 
in the inner face of the inwardly overhanging rim of the mouth of the 
rotary vessel, and leads upwardly, avoiding the upright wall of the neck; 
80 that the cream is thrown outward above and over the level edge of 
the neck. In a word, the defendant's machine is a top-discharge sepa- 
rator, difFering from those described in the English patents referred to, 
in that the cream discharge is confined to one particular point, namely, 
that part of the circumference of the mouth of the centrifugal vessel 
which is enlarged by the vertical eut or coneavity, and is thus removed 
further from the center of rotation than the rest of the periphery of the 
mouth. The discharge of cream is thus concentra ted because the con- 
caved part is subjected to greater centrifugal force than the otber por- 
tion of the top orifice or mouth of the vessel. Manifestly the top cream 
discharge was never subject to the clogging for which the patent in suit 
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'irkiB intènâeâ to furillsh à remedy. Thie invention în question was for 
a iside-discharge seiiaïàtor, and uridoubtedly it wfl8 an improvement to 
such centrifugal cieaJÉierB, altfaough tàe évidence shows that it did not 
entirely remôve the diffîcultyj 'as tbe cream slot or notch, j, sometimes 
bécomes stopped by e^EtianeouB matter. But tbis can never bappen in 
defendant's separator. 

As to who is entitleditô tbe crédit of originally deyising tbe vertical 
eut of dépression in tbe mouth of tbe rotary vessel for tbe top discbarge 
of tbe cream we need not hère inquire. It is sufEcient to say that, in 
view of tbe pirior state ôf tbe art,' thé obvious and deolared purpose of 
tbe invention éiribodiëd in tbe firâtclaim of the patent in suit, and 
thié i;ëtii3;8 pf the spécification and claim, it is totàlly inadmissible so to 
constrùe tiiat claim as fjo màUe it quyër the topcreàin diëcharge orifice of 
tbe defendant's machine. Let a decree be drawn dismissing the bill, 
witb Costa. 



JOHNSOS OO. V. TlDEWATEB StBEL-WoBKB.' 
{dreutt Court, E. J>. PennayVmnia. MarCb i; 1892.) 

L Fatbnts fob Ihtbntions— Roluno Rails-tInvention. 

Claim t of patent No. 860,'036, for methodof rollingside-b6ailng Klraer ralla, OOB- 
•istioB In rolllDg down the métal forming the side tram in roUsprovlded with 
passes, tn one or more of which that portion of métal forming the offset or head of 
ihe rail is subjected to elongating action, and that portion only forming Its sida 
tram is subjected to displacing or dummy action, does not involve patentable in- 
vention, aince it was oid to roU girder rails with a dummy action on both tbe head 
■ide and tho tràm stde, aiid it was old lu otbe'r forms of rails to tum the whole lat- 
éral flow of inettkl to tbe tram side, and the changes necessary to aocomplish thte 
result in the roUs used for rolUng girder rails were obvions to a skilled meehanla 

Il Saub— £iiiaTATioi7s or CtÀiii. 

Claim 1 of patent No: 860,036, if valld, is limlted to a process In whicb ail tbe rolls 
described in the spécification are employed, and in tbe spécifie form shown and de- 
scribed, and 18 notinfringed by a process of rolling in whicb the rolUng of tbe rails 
prier totbeir insertion in to the dummy passis performed by rolls at asubstan- 
iiallv différent construction. 

In Equity. Suit by tbe Johnson Company to enjoin the Tldewater 
Steel- Works from infringing letters patent No. 860,036, for method of 
&nd tolls for rolling side-bearing girder rails, granted to Arthur J. Moz- 
ham, Marcb 29, 1887. Bill dismissed. 

George J. Harding and George Harding, for complainant. 

William A. BJédding, For Tespondent. 

AcHESON, Circuit Judge. Tbe bill charges the défendant with the în- 
fringement of letters patent No. 360,036, dated March 29, 1887, lora 
"method df and rolls for rolling side-bearing girder rails," granted to Ar- 
thur J. Mozbaini, and by faim assigned to the plaintifT. Tbis form of 
rails is uséd principally for street railways, and consists of an offset, 
apon which the wheel of the car runs; a side tram, at a lower level, and 

'Eeportsd "bj uôrk WiU» CoUet, Bsi., of the Fbiladelphia ba& 
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ta the opposite side, upon which the wheels of ordinary vebiclea may 
travel; a verti'cle or girder web and base flanges on the opposite sides of 
the fpotof the web. The object of the invention, as described in the 
spécification, "is to reduce to a minimum the number df the dummy 
pasises required in rolling the side-tram girder rail, and also, if desiréd, 
to dispense with the use of tOngues in said passes." The spécification 
defines "dummy passes" asthose in which a spécial part of the entering 
mass of hot métal is subjécted to a widening action, or transverse flow 
across the roUs, instead of being roUed out in the direction of the roUs' 
rotation, while the rest of the billet is subjécted to that amount of elon- 
gation only which will prevent distortion during the passage of the mass. 
The "tongues" referred to as used in such passes are protrusions on 
the grooves of the roUs, which press upon the central mass, and, as the 
spécification states, form "a line of neutral flow of métal," and "thus 
tend to prevent the distortion that would otherwise occur from the 
différence in flow of métal on either side of said tongues." The pat- 
ent drawings illustrative of the invention show three sets of roUs, hav- 
ing alto^ether twelve passes, numbered from 1 to 12, each pass hav- 
ing a spécial configuration. The described rolling is eflected by en- 
tering the hot bloom first into pass No. 1 , and , after passing it there- 
through, then passing the hot billet through each of the other passes 
in regular order. By the successive actions of the first five passes the 
billet is brought approximately to the gênerai shape in cross-section of 
a side-bearing girder rail, the part intended for the side tram having 
been rolled down so as to project outwardly a greater distance than the 
part undemeath, intended for the base flange; and, as the billet émerges 
from pass No. 6 , it is adapted in conformation to enter and be effectively 
acted upon in pass No. 6, which is the only dummy pass shown by tho 
patent drawings. The succeeding passes are ail edging passes, the last, 
or No. 12, having the shape of the finished rail in cross-section. In 
pointing out "the essential différence in the treatment of the métal by 
the patented rolls from that before practiced," the spécification states 
that it had been customary "to quickly work down in the rolls that por- 
tion of the métal which subsequently forms the side tram of the rail, 
and to produce this effect by providing tongues in the dummy passes;" 
but that "in the rolls formingthe subject of this invention" the working 
down of the part intended for the side tram "is more gradually efifected," 
and the necessity for the tongues is obviated, although their présence is 
optional. The spécification further states that "in usîng a dummy pass, 
divided by a tongue as above mentioned," the requisite width of "head 
of rail" — that is, from the outside of the ofiset part, or head proper, to 
the outside of the tram — was obtained by dummy action on both sides, 
— the head proper and the side tram ; but by that opération there was 
not a siifBcient latéral displacement or widening on the tram side to 
properly fUl out the tram to ihe required width. The spécification then 
proceeds: 

"New, in order to obviate this defect, the whole latéral action of the dum- 
my pass Ko. 6, used in this invention, so far as displacement of métal is con- 
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eeïiifdi iB tbrpwn upon oiiç side of said pass, — the tram aide; and the full 
ij^^dth of the tram propej-and the tram are thus secured without sacriflcing 
ainy of thé necessary thickness of the tram, a greater body of the métal being 
thnS acted on to accompliéli the desired purpose than in the other case." 

ït is added that, so efficient is "this one-sided action dummy pass," 
that girder rails may be roUed with a less nomber of such passes than 
by jany oyier plan of roUing, so that in some cases, "as shown in the draw- 
îùgs at pass No. 6," but one of such dummy passes is necessary, though 
in some cases, depending vipon the proportion, and shape of the rail, it 
may be advantageous to increase the number of such dummy passes. 
The défendant is charged with infringing the first claim of the patent, 
which is as follows: 

"(1) The methpd hereinlpefore described of roUing side-bearing girder rails, 
consisling in roUing down the métal forming the side tram in relis provided 
With passes, in one or more of which that portion of the raetal forming tho 
offset part or heàd of the rail is subjected to elongating action, and that por- 
tion forming its side tram is subjected to displacing or dummy action only, 
wliereby requisite elongation of métal is obtained without pinching the end 
of said tram, or excessively reducing it in thickness, substantially as de- 
scribed, and for the purpose set forth." 

The experts on both Sides agrée that in the described opération there 
must of necessity be some elongation of the tram portion, and, as this 
is undoubtedly the case,the claim should beread with theword "only" 
transposed thus: "And only that portion forming its side tram is sub- 
jected to displacing or dummy action." As I undersUnd the matter, 
ail concur in this reading. 

• The second and only other claim is for rollswhose passes hâve the re- 
spective configurations described; butv as it is not alleged that the dé- 
fendant infringes that «laim, it need not be quoted at length. 

. The défendant manufactures side-bearing girder rails, and in so doing 
employs rolls having 18 passes. The flrst eight of them differ from the 
plaintiff's first five preparatory passes both in configurations and resuit. 
The defendant's pass No. 8 is an oblique dummy pass, and its dummy ac- 
tion upon the hot billet taken from No. 7 is upon the offset part, or head 
proper, and upon the diagonally opposite base flange, simultaneously. 
Then the billet of pass 8 enters pass Nos. 9, which is also an oblique 
dummy pass, and it acts simultaneously upon the side tram and upon 
the diagonally opposite base flange, — that is, the flange beneath the offset 
part. The succeeding passes are edging passes. The only dummy 
passes employed by the défendant are Nos. 8 and 9, and each of them is 
essential to the defendant's method. Now, it is clear that the défend- 
ant does not violate the first claim of the patent in suit unless it is by 
the employment of dummy pass No. 9, in which the dummy action, as 
respects the head part, is concentrated upon the tram side, while the 
offset side is confined by the rolls, and subjected to elongation only. 
This pass, as already noticed, is arranged obliquely to the axis of the 
rolls, while the plaintiff's dummy pass No. 6 is at right angles to the 
rolls: and a. further différence between thèse two passes is that in the 
plaintiff's there is no dummy action upon the base flange. Is the use 
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by the défendant of pass No. 9, in its method of rolling side-bearing 
girder rails, any encroachment upon the exclusive rights of the plàintifif? 
To intelligently answer this question we must first look into the prior 
state of the art of rolling rails for railways. It is quite évident, upon 
the face of the spécification itself, that the invention which is the subject 
of the patent in suit was at the most a mère improvement in the art. 
But when we corne to consider the proofs in the case it becomes still 
clearer that^the invention was not one of any primary character. The 
roUs long in prior use fbr making the well-known "T" rail, — which bas a 
head central on a vertical web and a double-flanged base, — besides the 
preparatory roughing passes, were provided with both dummy passes 
and edging passes; and in one of the dummy passes the base flangea 
(both at the same time, it is true) were spread out or widened laterally, 
while simultaneously the head and web were subjected to vertical com- 
pression and were thus elongated. Moreover, during this opération the 
w^eb was unrestrained laterally. Again, many years before the date of 
the invention in question, fiât, side-bearing street rails were made by 
rolling down the hot billet in rolls having flat passes, in which the offset 
part or head of the rail was confined vertically and elongated, while 
simultaneously therewith the side tram was widened. But, still further, 
the double-flanged side-bearing girder rails shown in the plaintifFs pat- 
ent were old, and had been sUccessfully and perfectly made in rolls, fur- 
nished withsuitable passes. Such a side-bearing girder rail isdisclosed 
in letters patent No. 272,154, dated February 20, 1883, granted to T. 
L. Johnson, and by him assigned to the plaintiff; the expressed object 
Qf the invention there patented being to improve the form of that cîass 
of street-railroad rails theretofore used, and which combined the prin- 
cipal features of the tram rail and those of the "T" rail. 

From the numerous prior patents in évidence it appears that rails of 
the njost irregular shapes in cross-section had been rolled through passes 
of peculiar and diverse configurations. It was old to arrange in séries 
for such purposes preparatory and finishing rolls, provided with rough- 
ing, dummy, and edging passes. In rolling the rails it was common 
to apply dummy action to secure the latéral spreading, wherever it was 
desired to widen out a spécial portion of the mass of hot métal, while 
other parts of the billet were simultaneously subjected to elongating ac- 
tion. Moxham's patent. No. 312,213, dated February 10, 1885, shows 
a method of rolling flangeless, side-bearing girder rails, consisting in 
first rolling the billet through the preparatory passes to bring it to 
the proper sectional shape, and then through dummy passes wherein 
the offset or head part is confined against latéral spreading, and is 
subjected to elongation under vertical pressure, while at the same time 
the side tram is widened out by, dummy action, which is concentrated 
whoUy on the tram side, and then the billet is put through finishing 
passes. , Moxham's patent No. 330,998, dated November 24, 1885, 
for rolls for rolling a hot métal bloom into a trilobé form, suitable 
for subséquent rolling into any of the ordinary forms of side-bearing 
girder rails, shows a three-sided action dummy pass, whereby simul- 
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tarieously dummy action iisapplied to -the offset or head part, thé 
tram-side part, and the central web part of tàe billet. The Moxham and 
Trauter patent, No. 292, 759; dat»i January 29, 1884, described and 
shows relis tbr rolling double^flanged side-bearing roll girdér rails hav- 
inp! dummy- passes provided with tongues and edging passes; and in 
each of thèse daramy passes the dummy action is simultaneousiy upon 
both that portion of the billet which gbes to form the offset part or head 
proper and that portion whieh goes to form the side tram, the métal 
spreading later^y in opposite directions, while the rest of the bil- 
letis subjected to elongation. It is to be noted that dnring the two- 
sided dummy action ot the Moxham and Trauter roUs the web portion 
of thè billet is unconfined and unrestrained laterally, which, as we 
haVe seen, is àlso the case in the manufacture of the "T" rail. Thia 
featnre, which is common to the plaintiff's pass No. 6 and to the de- 
fendant's pass No. 9, is not referred to at ail in the spécification of the 
patent in suit, but, if it is a matter of any importance in securing the 
resuit, certaioly it is not new. 

Enou^h has been said to show that at the date when Moxham de- 
vised bis dummy pass No. 6 the domain of invention with respect to 
rolls for making side-bearing girder rails had become very contracted. 
Now, whatdid Moxham really hère do? Comparing the dummy passes 
of the prior Moxham and Trauter rolls with pass No. 6 of the patent in 
suit, we find that he simply extended the collar of the lower roll up- 
wardly, so as to bear against the outer end of the offset head of the 
billet, and thus tumed thé wholë latéral flow of the métal to the other 
or tram side. Did the conversion of the twO-sid ed dummy action pass into 
a one-sided dummy action pass constitute invention ? The idea of con- 
centrating the entire dummy action upon the tram-side portion of the 
billet wasold, and had been practiced in the manufacture of flat, 
side-bearing sû'eet rails; and it was also shown in Moxham 's earlier pat- 
ent for roUingflangeless, side-bearing girder rails. Was it. then, any- 
thing more than the exercise of ordinary mechanical skill and good 
judgment to carry up the collar of the under roll to prevent the latéral 
flow of métal at the offset side, and confine the transverse flow to the 
tram side, where the métal was needed to fill out the tram? Looking 
at what had been accomplished in the art of rolling railroad rails of ail 
forms, and having regard to the viëvs^sand décisions of the suprême court 
upon the subject of what amounts to patentable invention, asannounced 
in AOantic Works v. Brady, 107 U. S. 192, 2 Sup. Ct. Rep. 225; Hoir 
lister V. Manufacturing Co., 118 U. S. 59, 5 Sup. Ct. Rep. 717; Thomp- 
son v. Boissdier, 114 U. S. 12, 5 Sup. Ct. Rep. 1042; Aron v. Railway 
Oo,, 132 U. S. 84, 10 Sup. Ct. Rep. 24; BuH v. Evory, 133 U. S. 349, 
10 Sup. Ct. Rep. 394; Trimmer Co. v. Stevens, 137 U. S. 423, 11 Sup. 
Ct. Rep. 150; and other cases, — I cannot avoid the conclusion that the 
change in the construction of the rolls, whereby the dummy action was 
cônfined to one side of the pass No. 6, and thus was concentrated upon 
the tram, did not call into exercise the inventive faculty in the true sensé. 

But, were a différent conclusion allô vvable, what construction should 
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be 'givèn to. the first claîmof the patent? Uridoubtedly it is for the 
particular method ofrolling sidé-beafing girder raUs,disclosed in the 
spécification ândiacèompanying drawingSi ,"The lâôthôd herèànb&- 
fore de8cribed,"ai;e the opening words of the daim; "SubÈtantially aa 
and for the purpose set forth," the closing words, Now, the usfe of pass 
No. 6 is but one of the steps in the described method. There are 
other co-acting rolls necessary to the specified opération. Mr. Hunter, 
the plaintifï's expert, corfectly apprehehds the alleged invention as 
consisting "in subjecting the billet to successive roUing actions in a 
number of passes," in. one of vyhich it is subjeoted to peculiar dummy 
action; and he truly says: 

"The billet, pribi- to being subjected to the pecdiiàr âètion in the pass 
wherein the dummy action ig concentrated uppu the tram or side bearing, 
mu^t be.bcpughl tq a pross-sëction which adapte it to enter the said pass, and 
be capable of pemitti3g the intermediate steps in the process being carried 
into efEect.". 

That the described prépara tory steps are matter of substance seems 
very icleaf when we consider, in connection with the words of the daim, 
that p%rt of the spécification in which the patented ibëthod is contrasted 
with tné prîor method : 

"It bas heretofore been customary to quickly work down in the rolls that 
poition of the métal which subseqnently forma the side tram of the rail, aiid, 
to produce this effect, by providingtongues in the dummy passes. * * * 
In the rolis forraing the subject of this invention the working down of the 
side tratn of the rail is more gradually eSected, and any necessity for the 
présence of sàid tongues is bbviated, though their présence is optional." 

This lànguage enablèà us to perceive the force of the opening words 
of the claim: 

"The method hereinbefore described ofrolling side-beàrtng girder rails, 
consisting in roUing down the , metnl forming the side tram in rolis provided 
wJth passes, in one or more of which," etc. 

True, in the words imraediately following, great promînence is given 
to the pass or passes in which the dummy action takes place, but still 
the preparatory passes described and shown for rolling down the part 
of the métal intended for the side tram are an essential part of thé 
method as blaimed. But, furthermore, in view of the graduai advarices 
towards perfection in the art of rolling side-bearing girder rails, and the 
state of thé art at the daté of the invention hère in question, the scope 
of ïhe claim must, on well-setiled principles, be limited to the spécifie 
forms of construction shown and described by the patentée. RaUway 
Oo. V. Sayles, 97 U. S. 554; Duff v. Pwmp Co., 107 U. S. 636-639, 2 
Sup. et. Rep. 487; Chstm- Go. v. Spiegel, 133 U. S. 360, 10 Sup. Ct. 
Eep. 409. The defendant's method of rolling is not a mère colorable 
departure from that of the plaintiff's. The différences between their 
rolls are substantial. I am, then, of the opinion that infringement is 
not shown. 

It may be added that the conclusions I hâve hère reached, both upon 
the question of patentability and the question of construction of the claim , 
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atB in harmony with the views expressed hy Judge Hawlet In the caae 
ofJohriaon (h. t. padfi» RoUing-MSU Go., 47 Fed. Bep. 586, which was 
a suit opon the Johnson patent for improvements in street-railroad rails, 
above referred to in connection with the discussion of the prior art. Let 
• decree be drawn dismissing the bill with costs. 



Dedebice V. Gâbdneb a ci. 
(CireuU Court, N. D. New Tork. AprU 10, 1883.) 

1. PitlWT» TOB iNVMmOUS^lNVBÎÎTIOlîS— BAiiNa Fbbsses. 

Létters patent Ko. 14S,029 àod Ko. 841,559, issued to Peter K. Dederiek ITov«m1)er 
' 12, 1989, and May 11^ 1886, respectively, ttae latter being npon a divisional applica- 
tion for an Improvement in horizontal "continuous'baling presses,' ooyer, as the 
eist of tbe invention, a devioe conaisting of a loose connection, as a chaln or rope, 
between the toggle and the horse lever, ap that the toggle is pulled back and forth 
acrosa the center Une by the vibration oi the horse lever. Ueld that, in view of 
the fact that thettress bas gone into eztenaive use, tbe device srast be conaldered 
to hâve patentable invention, over theaomewhat anc^ogous device ahown In patent 
Kb. 861,888, iaaued July 18, 1833, to Oeorge Ertel, and wbich is adapted to an up- 
rightpress. 

S. SaME— INVEITTION— INFMNOBMKNT. 

Letters patient Ko. 282,400, issued to Peter K. Dederiek, as assignée of Albert A. 
Gtehrt, are for a method in a baling press, resisting the backward moVement of the 
traverser caused by the expansion of the hay, consistlng of the application of fric- 
tion, 80 as to stop the motion gradually. Claim 3 covera tbe combination, with 
the traverser hayiag the rearward extension, of thelining orplanking, and the 
set screw for adjusting the aame, substantially as desoribed. Beld that, if this in- 
Tolvedany patentable invention, it^s limlted to the spécifie device, andisnotin- 
f ringed by the device covered by patent Ko. 849,934, issued September 28, 1886, to 
George ErteL : 

In EJquity. Suit by Peter K. Dederiek against Henry Gardner and 
others for infringement of a patent. Decree for complainaat. 
Chwck & Giurck, for complainant. 
Qeorge H. Knight, for défendants. 

CoxE, District Judge. This is a suit for the infriçgement of three 
patents, Nos. 415,029, 341,559, and 232,400, granted to the complain- 
ant November 12, 1889, May 11, 1886, and September 21, 1880, re- 
spectively, for improvements in baling presses. The latter patent. No. 
232,400, was granted to complainant as assignée of Albert A. Gehrt. 
The application for the first two patents wâs filed October 31, 1882. 
This application was divided and a new one fijed December 18, 1885, 
on which No. 841,559 was granted. The invention of No. 415,029 
relates to improvements in the manner of Connecting the horse lever to 
the toggle in the power applying devices of "continuons" baling presses. 
Letters patent No. 257,153 granted to complainant May 2, 1882, show 
mechanism by which the toggle is pushed from one side of the center 
line to the other, the back expansion of the hay operating to retum the 
traverser and project the joint of the toggle altemately ont at opposite 
sides of the press as the horse lever is worked from side to side. This 
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is known as a push-power device. The patent in hand describes a pull- 
power device. The substitution of a puU-power naechanism for the 
push-power of the older patent is the essential feature of the invention. 
Instead of pushing the toggle over the central line by direct contact with 
the head of the horse lever, it is pnlled over by the horse lever through 
the intervention of a loose rope or chain connection. 

After describing the various figures of the drawing and the opération 
of the machine the patentée says: 

"Thèse modiflcations in the form and location of the horse lever and cam 
ibay be multiplied indeflnitely so long as the central idea is preserved of hav- 
ing the lever or the cam thereon connected to the toggle by a loose connection 
— such as a rope, chain, or the like — so that the vibration of the horse lever 
will draw the toggle back and forth across the center, as stated." 

The claims involved are as follows: 

"(2) In abaling press, the combination, with a double-aeting toggle and 
a doiible-acting réversible horse lever, of a double-aeting réversible Connect- 
ing member secured at one end to said toggle and at the other end to the 
horse lever; whereby the said toggle and the said Connecting member will be 
drawn bodily across the center alternately from opposite sides of the press 
when the horse lever is vibrated, substaDtially as and for the purpose set 
forth." 

"(4) In a baling press, the combination with the traverser, of the arms, E, 
the double-aeting pitman extending beyond the point of connection with the 
arms, E, the double-aeting horse lever, also extended beyond its pivot, and 
the loose connection — such as a chain — for Connecting the extended end of 
said pitman and horse lever, substantially as described." 

"(7) In a baling press, the combination, with a double-aeting toggle mov- 
ing in a horizontal plane, of a réversible horse lever or sweep operating in à 
plane substantially parallel with the plane in which the toggle opérâtes, and 
having a rounded or drum-shaped end, and a flexible connection attached at 
6ne end to the toggle and at the other end to the rounded or drum-shaped end 
of the horse lever or sweep, as set forth." 

The invention covered by the single claira of No. 341,559 was origi- 
nally part of No. 415,029. As the granting of the latter patent was 
delayed by an interférence commenced by the défendant George Ertel, 
the complainant filed a divisional application designed to cover an 
arrangement of the power mechanism, not involved in the interférence 
proceedings. The distinguishing l'eature of the invention is that the 
horse lever is mounted upon a pivot separate from the pivot on which 
the arms of the toggle are mounted. Instead of having the horse lever 
and fulcrum arms on the same pivot, each bas a pivot of its own. The 
claim sufficiently describes the invention. It is as follows: 

"In a baling press, the combination, with a traverser and a double-aeting 
toggle, of a horse lever mounted upon a pivot separate from the pivot of the 
outer arm of the toggle, and a loose connection between the horse lever and 
toggle, whereby upon the vibration of the horse lever the toggle will be 
pulled back and forth across the center, substantially as described." 

The défense to thèse patents is that they are void for lack of patenta- 
ble novelty. Infringement is not seriously disputed. 

The patent No. 261,323, granted to George Ertel, July 18, 1882, is 
v.50F.no.l — 7 



.f JiÎQfly jelied upoçi ;bjr the défendants. Th§ pre^p |3esçrit>ed in thispat- 
..enitis upright, the traverser moving vertically ioslead ôf horizontally. 
4 df^i^^ description of this press is unnecessary. SuflBce it to say that 
Tïfhilç the principle on whiçh it opérâtes is somewhat analogous to that 
çf, thei complainant's structure, the mechanism is wholly unsuited to 
operate in a horizontal press. Instead of being a simple and durable 
machine, it is the reverse of this. If the power device described could be 
made to operate in a horizontal press at ail it wonld be a most cumber- 
sonae strwctvire,, requiring, in place of the compact frame of complainant's 
press, which is 2é feet wide, the substltiition; of a frame between 12 and 
.15 feet wide. The différence between the two presses is the différence 
between partial and complète success. As thie Ertel press of 1882 is the 
nearest approach to the eômbinations of the claims in question, itis not 
necessary to examine other références. 

It is thonght that complainant'is entitled to the crédit of having made 
the first operative puU-power machine for horizontal presses, and that 
the production of such a machine rëquired the exercise of the inventive 
faculty. As was sàid by Mr. Justice Brown în Electric Co. v. La Rue, 
Ï39 U. S,;6Ôi, 11 Suii:' et. Rep. 670: 

" While the invention does not seern to be one of great importance, we think 
the adaptationof this soineWhat unfamiliar spring to this new use, and its 
conséquent 8im|diflcation of mechanism, justly entitles the patentée to the 
rights of aninVentpr." ' 

The fact that this press bas gone into extensive use and bas been 
adopted by the défendants, to the exclusion of devices patented by Mr. 
Ertei, is entitled to great weight. Magmean v. Packing Co., 141 U. S. 
332, 12 SuJ). et. Rep. 71; Washbum&Moen Manvfg Go. v. Beat 'Em AU 
Barbed-Wire Go.,58 p. <3. 1555, 12 Snp. Gt. Rep. 443. The claims 
quoted above seem to be aptly expressed to coverthe inventions, and that 
they are infringed there can be no doubt. 

In lettèrs patent No. 232,400 it was the design of Gehrt to provide 
means for resisting the tetraction of the traverser produced by the ex- 
pansion of the hayj' for the purposeofpreventing shock. This is done 
by applying more 6r léss friction to the traverser dnring its backward 
movement, thus stopping its motion gradually. The spécification says: 

"Varions instrumehtalitiea maybe employed in earrying out this idea; but 
I prefer to adjust the lining or planking, E, by means of an adjusting screw 
Or screwS, S, 80 as to cause it to bear upon the top of the npper rear extension 
of the traverser, as shown in Fig. 1. By operating the screw the lining or 
planking can be made to bèar more or less tightly, as will be readily under- 
stood. The lining or planking may be made permanently contracted, if de- 
sifed, and the same resuit be produced. " 

The third claim ohly is involved. The second claim, which is much 
broadér, hàs been dieclàred invalid by this court. Dederkh v. Siegmund, 
42 Fed. Rep. 842. ' The third claim is as foUows: 

"(3) The combination, witli the traverser having the rearward extension, 
of the lining or planking and the set-screw for adjusting the same, substan- 
tially as described» for the purpose specifled." 
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The défenses are noii-infringement, anticipation, and lack of patent- 
able ûôvelty. 

The défendants' apparatus for checking the backward movement of 
the traverser çonsists of a clamp lever pivoted in its middle on the point 
of a screw. It is a double self-acting clamp. When the incline on 
the rear of the traverser strikes the incline àû therear of the lever the 
forward end of the lever is forced down upon the top of the traverser 
and arrests its backward motion. Whether the traverser comes back 
with a heavy or a light rebound is immaterial, for when it has reached 
the point where it is désirable to stop it the clamp catches it instan- 
taneously and holds it firm. This device efFectually prevents further 
backward motion, but offèrs no résistance to the next forward movement 
of the traverser. In this respect it is superior to the complainant's de- 
vice, which does not arljust itself to the varying rebounds of the traverser, 
which sometimes returns with great force and at other times with com- 
paratively little force. If, for instance, the lining is set to arrest a fast 
return and the back expansion is light the front end of the traverser will 
not clear the feed opening, thus causing inconvenience and delay. The 
défendants' screw does not perform the same Cunction as the set-screw of 
the patent. The latter is used to force down the lining or planking 
and hold it in position to resist the backward throw of the traverser. 
The former is the pivot on which the lever opérâtes, but it does not 
regulate the amount of the clamping force. The défendant Ertel ob- 
tained a patent, No. 349,934, on the 28th of September, 1886, for the 
apparatus used by the défendants. Whether the défendants infringe 
or not dépends upon the construction of the claim. If a broad con- 
struction is justifiable, one which gives complainant the benefit of the 
doctrine of équivalents, iniringement may be found, otherwise not. 

In the first place, it may well be doubted whether the subject-matter 
of the Gehrt patent can in any view be regarded as belonging to the realra 
of invention. The problem he had to solve was an exceedingly simple 
one. The traverser bounded back too far. It did not require even a 
skilled mechanic to appreciate this defect. The remedy might not bave 
occurred to the farmer who used the press, but had he called to his as- 
sistance the village carpenter, and asked him how to stop the traverser, 
it is, at least, possible thaï he might bave replied — unconscious that his 
answer was giving him a place by the side of Bell, Brush and Edison 
— "Put on a brake." 

It is, and for years has been, a matter of common knowledge in 
many similar arts that friction should be applied when the object 
is to stop or retard a moving body. The record discloses many in- 
stances where it has been used to accomplish results very similar in 
principle to that accomplished by Gehrt's device. For instance, if the 
Word "traverser" were substituted for "shuttle" in the following quota- 
tion from the Hagkins patent of 1868, it would describe the Gehrt mecha- 
nism in ail essential particulars: 

"To check this momentum gradually and arrest the motion of the shuttle 
at the proper point to receive the return blow of the picker shaft, a shuttle- 
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binder is generally placed upon or in the side of each shuttle-box, the opér- 
ation of which binder is gradually to narrow the width of the passage in which 
the shuttle is moving and produce more or less friction upon the shuttle until 
it is brought to a stand-still. As the speed of looms is liable to be changed 
at times so that the rate of motion of the shuttle and its momentum will be 
greater at onetime than auother. it is désirable to varythe amount of friction 
or pressure exerted by the binder upon the shuttle, so that the shuttle, wbat- 
ever its rate of speed, may always be stopped at the same point." 

It is thought that this case beloiigs to that class of inventions where 
the doctrine of équivalents cannot be invoked to suppress improvements. 
Where change of form or conabination only is involved, each inventer 
must be content with the mechanism claimed by him. McCormick v. 
Talcott, 20 How. 402; Burrv. Duryee, 1 Wall, 631; Raûway Co. v. Sayles, 
97 U. S. 664; Bragg v. Mtch, 121 U. S. 478, 7 Sup. Ct. Rep. 978. The 
traverser, moving in the press-box, was forced back too far, and Gehrt 
made the box smaller at the desired point, and stopped it. It is by no 
means clear that this involved invention. McGlain v. Ortmayer, 141 U. 
S. 419, 12 Sup. Ct. Rep. 76; Oluett v. Olaflin, 140 U. S. 180, 11 Sup. 
Ct. Rep. 725; Clothing Co. v. Glovw, 141 U. S. 560, 12 Sup. Ct. Rep. 
79; Blakev. San Francisco, 113 U. S. 682, 5 Sup. Ct. Rep. 692; Fope 
Manufg Co. v. GormuUy, etc., Manufg Co., 12 Sup. Ct. Rep. 637, 641- 
643. 

But if the third claîm can be sustained at ail, it must be within narrow 
limits and confined to the précise mechanism claimed. As Gehrt could 
not claim ail means of arresting the traverser by friction, and must be 
strictly confined to the method described, which consists in adjusting 
by a set screw the planking of the press-box to pinch and hold the 
traverser, and as the défendants do not use this mechanism, they can- 
not be held as infriligers. 

The complainant is entitled to a decree upon claims 2, 4 and 7 of 
No. 415,029, and the single claim of No. 341,559, but without costs. 



AsHTON Valve Co. v. Coale Muffler & Safety-Valve Co. 

ICircuit Court, D. Maryland. Pebruary 19, 1892.) 

1. Patents ïok Inventions— Invention — Prior Art— SArETT-VALVBS. 

Letters patent No. 200,119, issued February 13, 1878, tO Ashton, for an Improve- 
ment in safety-valves, in so far as they cover, in claim 1, merely a combination of 
an under-disonarge pop-valve, an inner casing, and au outer casing with a sult- 
able outlet, are void for want of invention, in view of the patents to Ashfield, (No. 
97,472, Dec. 7, 1869,) to Prescott, (No. 181,659, Dec. 5, 1871,) to Guels, (No. 195,003, 
Sept. 11, 1877,) and English patent No. 891, of August 83, 1873, to Giles. 

2. Bamb — Estent ov Claim— Combination. 

In bis spécifications Ashton stateB that, in order to prevent back pressure, be 
providçs the chamber inclosing the spring of his pop-valve with spécial vent-holes 
for the steam which flnds its way into it, but thèse vent-holes are not mentioned in 
any olaim, âhd the claims cover only a combination of his peculiar valve with a 
spring chamber, and an outer casing, "arranged to operate as described. " Held, 
that the vent-holes, if oovered at ail, are claimed only in combination with the pe- 
ouliar pop-valve, and therè is ho infrihgemeût in using them with a différent form 
of pop-valye. 
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8. BaME— AUTICIPATION. 

Letters patent No. 299,508, Issued June 8, 1884, to Asbton, for a combination of a 
muffling chamber surrounding a safety-valve, with a pipe communicating from tbe 
spring chamber to tbe outside air, was anticipated by patent So. 897,066, granted 
April 16; 1884, to Coale. 
t. Sahe — Senior and Junior Patents — Presumptions. 

Where two patents cover practically the same invention, the presumption la in 
favor of the senior patent, and it requires a clear prépondérance of the evidencse 
to show that tbe junior patentes was in fact the flrst inventer. 

In Equity. Suit by the Ashton Valve Company against the Coale 
Muffler & Safety- Valve Company for infringement of a patent. Bill 
dismissed. 

James E. Maynadier, for complainant. 

O'Brien & O'Brien, Hector T. Fentm, and Robert J. Fhhery for défend- 
ant. 

Before Bond, Circuit Judge, and Mobris, District Judge. 

Pee Cueiam. The complainant asks for an injunction and account, 
based upon letters patent No. 200,119, dated February 12, 1878, for 
an iraprovement in safety- valves, and letters patent No. 299,503, dated 
June 3, 1884, for a muffler for safety-valves. The défendant is the 
manufacturer of a safety-valve and muffler which is alleged to be an in- 
fringement. Complainant's patent, No. 200,119, is for an under-dis- 
charge pop-valve surrounded by a chamber or càsing vyhich prevents the 
escape of the steam after it has passed the safety-valve. There is no 
suggestion in the patent that the chamber surrounding the valve and 
preventing the free escape of steam was to be used for any muffling de- 
vice. Ashton, the patentée, states in his spécification that the main 
feature of his invention consists of a pop-valve having a chamber into 
which the steam enters as soon as the valve begins to rise, and causes 
the valve toopen largely and suddenly, in combination with a cylinder 
into which the valve rises, and a hood or casing to receive the escaping 
steam, making what he terms "an under-discharge pop-valve." Ash- 
ton's real invention and discovery shown in this patent was his peculiar 
form of pop-valve. He states that pop-valves are not new, and that 
under-discharge valves are not new, but claims that he is the first to 
combine a pop-valve with an under-discharge device. His first claim 
is for the pop- valve in combination with a cylinder and casing, and his 
second claim is for the peculiar construction of the pop-valve itself, hav- 
ing a huddling chamber with perforations. It is not contended that the 
second claim is infringed, and it is the first claim which is in suit. The 
combination of a simple under-discharge safety-valve with a cylindrical 
jacket inclosing the spring, and protecting it from the escaping steam, is 
shown in patent No. 97,472, December 7, 1869, to Ashfield, and also 
in patent No. 121,659, December 5, 1871, to Prescott. The exterior 
casing confining the escape of the steam, in combination with a simple 
safety-valve, is shown in No. 195,003, September 11, 1877, to Guels. 
There could hardly be claimed to be invention in merely substituting 
the improved pop-valve, which was patented by Richardson in 1866, 
in any combination in which the simple valve had been used. In the 
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English patent to Giles, No. 891, sealed August 23, 1872, for an im- 
'ftràvèqièiût'îii sjàfety-vàlvés, there is sKown a pop-valve with under-dis- 
charge, 6nd with the spring inclosed so as to exclude tiiegteam, making 
an inner casing; and also witji an outer casing to confine the steam, 
so that the stpam passing the valve ascended between the innér and 
outer casings, and then escaped thtough perforations in the top or other 
suitable outlet. Thèse prior patents show that there was no patent- 
able novelty in ,the combination in çomplainant's flrst claim, so far as 
it claims siœply the combination of a pop-valve, an inner casing, and 
an outer casing with a suitable outlet. The complainant, therefore, is 
obliged to base its contention for the patentable novelty of this claim 
of the patent upon something which certainly is not explicitly set out 
in the claim. When an under-discharge safety-valve bas the spring 
inclosed in a jacket or casing to protect it from the steam, the valve to 
some extent must work in the jacket as a piston does in a cylinder, 
and throDgh this working space the confined steam to some extent 
pénétrâtes, and if it hâs no outlet thus, to some extent, créâtes a back- 
pressure which prevents the valve rising. This back-pressure can be 
cured by making an opening from the interior of the spring-casing out 
to the atmosphère. In the spécification of complainant's patent it is 
said: 

"Besides the central hole in the cover, n, (through which the upper part of 
the serew, m, passes,) I provide other hoks, in order to give a free outlet 
to the air in the chamber, c, and to such steam as passes into that cbamber 
while the valve is rising." 

This feature of providing a spécial vent for the sprîng-chamber is no- 
where else mentioned in the spécification, and is not spoken of as an 
invention or discovery. The vent-holes are not mentioned in any claim, 
but only the combination of his peculiar valve with a spring-chamber, 
and an outer casing "arranged to operate as described." The patentée, 
Ashton, States that the main feature of his invention is his form of pop- 
valve and its under-discharge construction, and it seems quite évident 
from the language used that he did not consider the venting of the spring- 
chamber a discovery which he intended to claim in that patent. Ash- 
ton did, however, claim it in combination with other éléments in a 
prior patentgranted to him. Patent No, 197,073, dated November 13, 
1877, granted to Ashton about three weeks before the application for 
the patent in suit, la for an improvement in apparatus for utilizing the 
escape-sjeam from safety-valves on locomotives. In two of the draw- 
ings is shown the peculiar form of pop-valve claimed in the patent in 
suit, and he says: 

"Figures 2 and 3 show the détails of the construction of the safety-valve, 
which wiU form the subject-matter of another application." 

In the first claim of that patent he does claim the vented spring- 
chamber, in combination with a feèd-water tank and other éléments, 
but he does not claim it as a separate invention. Whenever, in a 
spring-chamber, the head of the valve-spindle is carried through the top 
of the chamber, and works up and down through the hole in the top 
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of the chamber, as ît does in Giles' patent of 1872, and as it does in 
the Ashton patent in suit, there is necessarily a venting of the chamber. 
In Ashton's locomotive feed-water device, in No. 181,624, there was 
need of additional venting on account ofthegreat back-pressure caused 
by forcing the steam into the water-reservoir of the tender. We are 
of opinion that in the second claim of complainant's patent, No. 200,- 
119, the venting of the spring-chamber, if ckimed at ail, is claimed 
only in combination with the other éléments of the claim, including 
complainant's peculiar form of pop-valve; and, as défendant does not 
use complainant's peculiar forni of pop-valve there isno infringement. 
As to complainant's patent. No. 299,503, for a combination of a 
muffling chamber surrounding a eàfety-valve, with a pipe communicat- 
ing from the spring-chambôr to the outside air, if défendant could be 
held to infringe it, we think it a sufficient answer to cite the Coale pat- 
ent, No. 297,066, granted April 15, 1884, on application filed January 
17, 1884. This muffler patent is prior to complainant's patent^ No. 
299,503, and defendant's device is made substantially in conformity 
with it. Gomplainant bas endeavored to carry the date of the invention 
of Ashton's patent. No. 299,503, back prior to the invention of Goale's, 
No. 297 ,066 ; but the burden is upon the complainant to establish this 
by a clear prépondérance of proof sufficient to overcome the presump- 
tion arising from the grant of the prior patent. We do not think the 
complainant bas sacceeded in doing so. The testimony as to the dates 
is purely frôbl memory, unaided by any drawings or models or rec- 
ords which identify the device. In our judgment, the complainant's 
bill must be dismissed. 



Tafpan V. Bean et al. 

(C?tr<JitW Court, E. D. Pennsyl/oanUi. December 8, 1891.) 

1. Patents roB Inventions— Ettent ot Claiu. 

In vtew of the stato of the art, patent No 433,451, to Herman Tappan for perfume 
holder, must be strictly construed, and is not iuf rlnged by a device not containlng 
the speciflo éléments of the claims. 

S. SaME— NOVBLTT. 

Patent No. 432,451, containlng no new élément excèpt "a cap held on the neck of 
the bottle to engage a coUar" around this neck, is tnvalid for want of patentable 
novelty. 

In Equity. 

Bill by Herman Tappan to restrain Beau & Vail Bros, from an alleged 
infringement of letters patent No. 432,451, for improvement in perl'ume 
holders. The patented device had the gênerai form of a lantern, com- 
prising a bottle or flask to hold the perfume, a base pièce, a coUar 
around the neçk of the bottle, a cap adapted to ât upon the neck of the 

'Beported by Mark Wilks Collet, Esq., of the Fhiladelphia bar. 
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flask^ and screwed dowQ thereon, aûd pressing a packing ring down on 
tbe oork and on the upper part of the flask. The collar and the base 
were oorïnected by curved roda, provided witb hooks, adapted to be 
sprung into suitable openings in the collar and base, and serving the 
double purpose of holding the parts together and forming a cage for the 
glass fiask. Tbe all^ed infringing device did not contain a packing 
ring adapted to pass over the cork of the bottle or a cap screwing on 
tbe neok, or rods fitting as described on the collar and base. Ail the 
éléments of the claims were old in similar combinationa, except the cap 
beld on the neck of the flask, and adapted to engage the collar. BiÛ 
dismissed. 

AUen Se Gangrewer, for complainant. 

Oeorge J. Harding and Oeorge Harding, for respondent. 

Peb Cukiam. The bill mu6t be dismissed. If the patent îs valîd, 
the history of the art before us shows that its scope must be confined 
within limita so narrow as to exclude the respondent's device. In our 
judgment, however, tbe patent is not valid. The allegèd invention de- 
scribed âeenis to be eutirely wanting in patentable novelty. 



SiNGLEHDRST V. La COMPAONIB GENERALE TbANSATLANTIQTIH. 
iCircwit Court af Ajypeals, Secrnid Circuit. Januaty 18, 1893.) 

Abmibamt—Peactiob— Second Cibcjtjit— New Evidekob on A.fpbai. 

On an appeal in admiralty, it is not a matter of course to allow parties who bava 
wittabeld évidence available to them in tlie district court to présent sucti evidenca 
on appeal. It bas, bowever, been the practice on appeals in tbe second circuit to 
take such testimony, without excusingits nonproduction below, wbere neither sida 
bas objected. In view of such practice, wbere no objection was interposed by an 
appellee to tbe taking of new proof until such taking was completed, held, tbat • 
motion ttaereaf ter made, to suppress such dépositions, would be denied. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

In Admiralty. On motion to suppress dépositions. For former re- 
port, see 47 Fed. Rep. 122. 

Jones & Govin, {Edward K. Jones, of counsel,) for the motion. 

Sidney Chubb, {Robert D. Benedid, of counsel,) opposed. 

Before Wallacjb and Lacombe, Circuit Judges. 

Lacombe, Circuit Judge. This is a motion to suppress certain testi- 
mony takéh in this cOurt by the libelant and appellant in an admi- 
ralty suit, after appeal from tbe district court under the forty-ninth 
rule in admiralty. Ail of tbe witnesses, whosé testimony is the subject 
of this motion, were accessible to the appellant, and could hâve been 
called by him, at the trial in the district court. They are the counsel 
for the appellee; two of the clerks in the office of the appellee; two per- 
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sons in the employ of appellant, who were présent at the trial; the 
agent of the appellant, who was also présent at the trial; and the chief 
engineer of the appellee's steamer, who was examined at the trial. An- 
other item of testimony is a protest made by the master of the said 
steamer, a copy of which was in the hands of proctor and counsel of 
the libelant before the trial in the district court. It is conceded that, 
up to the time this motion was argued, no reasou was shown or at- 
tempted to be shown, either on the record or otherwise, why thèse sup- 
posed matters of évidence were not produced at the trial in the court 
below. No new allégations or amendments hâve been made in the 
pleadings. 

Appellate courts in admirally treat an appeal as a new trial, in which 
new pleadings and new proofs are permitted, in furtherance of justice. 
But it is not a matter of course toallow parties who hâve withheld évidence 
availabletoihem in the district court to présent such évidence on ap- 
peal. Sûch was declared to be the law of this circuit in The Saunders, 
23 Fed. Rep. 803, and The Stonington and The Wm. H. Payne, 25 Fed. 
Rep. 621. It is unnecessary to add anything to the discussion of this 
question in the case of The Saunders. The décision therein seems to 
be in entire accord with the authorities, and when objection is raised the 
party offering the new évidence should show some good reason, if any , why 
it was not produced before. It bas, however, been the practice in this 
circuit to take such testimony, without excusing its nonproduction be- 
low, where neither side bas objected. Upon the hearing of this motion 
an affidavit was tiled by the proctor for the appellant, stating that the 
new proofs are material and necessary to the détermination of the ap- 
peal, and "relevant to points referred to in the written décision of the 
district judge, but not referred to by counsel on the trial in the court 
below," which, it is contended, is sufficient excuse for failure to pro- 
duce the évidence before. If this means that the district judge detected 
a weakness in the appellant's case, which counsel had overlooked. the 
bald statement of that fact is not sufficient. If it means that the dis- 
trict judge decided the case on facts not in proof, or upon assumptions 
and inferences not warranted by the évidence, such errors, for ail that 
appears, may be corrected without new testimony. It appears, how- 
ever, that no objection was interposed by the appellee to the taking of 
this new proof until such taking was completed. Although présent and 
cross-examining the witnesses, its counsel did not raise the point that 
such witnesses were available or were examined at the trial below until 
their testimony in this court was closed. Under thèse circumstances, 
we do not think he should be allowed to insist upon the suppression 
of such testimony, in view of the practice in this circuit, above referred 
to. If a party wishes to insist upon bis rights in that regard, he should 
interpose his objections promptly, and not wait till his adversary has 
been put to the trouble and expense of taking the new proofs. 

The other points argued by appelle^ in support of this motion should 
be determined on the argument of the appeal, not on motion to sup- 
press. ■ The motion is denied. 
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ROCHESTBB COACH LaCE Co. V. ScHAEFEB. 
(Cl/rouU Court of Appeals, Second Circuit. January 18, 1893.) 

Patents POK Inventions— NovELTT.'' 

Letters patent No. 177,194, issued May 9, 1876, to Oscar Boehme, for an Improve- 
ment in the manufacture of balls and rosettes of yam, consisting in the use of a 
f unnel-shaped tube, through whioh the yarn iq drawn, sb that it cornes ont of the small 
end in a compressed condition, ready to be bound and out, are voidfor want of pat- 
entable noveity. 

In Equity. Suit by the Rochester Coach Lace Company agaînst 
Schaefer for infringement of letters patent No. 177,194, issued May 9, 
1876, to Oscar Boehme, and a,fterwards assigned to complainant. In 
the circuit court thé patent was held void for want of patentable noveity, 
and decree entered dismissifig the bUl. The opinion was delivered by 
Judge CoxE. See 46 Fed. Rep. 190. PlainliÉf appeals. AflBirmed. 

George W. Hey, for appellant. 

Ih-ed. F. Church, {Gh^ch & Church, of counsel,) for appeUee. 

Peb Cubiam. We are entirely satisfied with the conclusions reached 
by the learned district judge who decided this case in the circuit court, 
as expreased in his opinion. The decree is affirmed. 



Battle et d. V. Finlav et al. 
(Circuit Court, E. D. Louisiana. April 8, 1893.) 

1. TBiBB-MAHK— PbDBBAI. COURTS— Eqbitt Jchisdiction. 

As the jurisdiction of equity in matters of trade-mark is recognized bya long 
Une of botb English and American cases, the fédéral courts may adm mister équita- 
ble remédies therein when tbey hâve jurisdiction by reason of the citizenship of the 
parties, notwithstandipg that the fédéral statutes on the subject hâve been de- 
clared pnconstitutional in the Trade-Mark Cases, 100 U. S. 83. 

2. Same — Infeinobment. 

It is an infringement of a trade-mark to employ an imitation likely to deceive and 
Impose upon the customers and patrons of the proprietor, and the use of the arbi- 
trary tenu "Bromidia," prevlously adopted by another, is suoh an imitation, not- 
withstahding the faot that the infrlnging manufacturer's name ia priuted on each 
label. ) 

In Equity. Bill by Battle & Co. agaînst Finlay & Brunswig' for in- 
junction against the infringement pf a trade-mark. Injunction allowed. 
Denegre & Bayne, for complainants. 
B. R. Forman, for défendants. 

BiLLiNOS, District Judge. This cause is submitted upon bill, answer, 
dépositions, and exhibits for a final decree. Upon the motion for an 
injunction pendente lite, an opinion was rendered by the circuit judge, 
Pabdee, reported in 45 Fed. Rep. 796, which states the facts and the 
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law of the case, as they were presented at that prelimînary hearing, wîth 
completeness. The proofs hâve not varied the case from its features as 
then presented, and I hâve only to refer to that opinion, and adopt it, 
as, in my view, the law of the case is correctlystated. The soliciter for 
the défendants has submitted views and authorities upon one or two 
points not then presented, which I will consider. It isurged that since 
the décision of the Trade-Mark Cases, 100 U. S. 82, this court can de- 
rive no jurisdiction from the United States statute concerning trade- 
marks, and therefore that the equity jurisdiction can exist only in case 
of fraud upon, and intended deceit of, the public by the détendants, 
which the soliciVjr urges are wanting upon the proofs in this case. The 
first proposition is correct. But the jurisdiction of the court is derived 
from the citizenship of the parties, the complainants being citizens of 
the State of Missouri, and the défendants being citizens of Louisiana. 
The equity jurisdiction of thèse trade-mark cases is founded upon a long 
line of English and American cases, even when the rights of the parties 
are to be determined entirely by the written and unwritten laws of the 
States. See Trade-Mark Cases, 100 U. S. 92, where the court say: 

"The right to adopt and use a symbol or a device to distinguish the goods 
or property made or sold by the peison whnse mark it is, to the exclusion of 
use by ail other pensons, has been long recogiiized by the common law and ttie 
ehancery courts of Englan<l and of this country, and by the statutes of some 
of the States. It is a property right for the violation of which damages may 
be rpcovered in an action at law, and the continued violation of it will be en- 
joined by a court of equity, with compensation for past infringement. This 
exclusive right was not created by the act of coiigress, and does not now dé- 
pend upon it for its enforcement. The whole System of trade-mark property 
and the civil remédies for its protection existed long anterior to that act, and 
bave remained in full force since its passage." 

See, also, 2 Kent, Corn. (8th Ed.) p. 453, marg. p. 372; Tayîor v. Car- 
penter, 11 Paige, 292; Parlridge v. Menck, 2 Barb. Ch. 101, and cases 
cited in the last case. In thèse cases equity jurisdiction was maintained 
becausethe right on the part of merchants to use certain marks, whereby 
the public are informed that goods or products are made or selected for 
sale by them, is recognized as being a species of property, and because 
the wronglul interférence with or eraployment of such marks by others 
injured a business. Undoubtedly there must be imitation or simulation 
"in such a manner as to be likely to deceive and impose upon the com- 
plainant's eustomers or the patrons of his trade or business." This is 
stated to be the test by Chancellor Walwoeth in Partridge v. Menck, 2 
Barb. Ch., at page 103, and in this connection may be noticed the fact 
urged by défendants' solicitors, that defemlants' name was printed upon 
the label. The answer to this suggestion is that the employment of the 
arbitrary term "Bromidia," coined by the complainants, which has no 
meaning of itself, and is used solely to indicate in the trade the com- 
plainants' compound, is a simulation not overcome by the fact that the 
défendants printed their own name on each label. As to the effect to 
begiven to the printing of the name of the person.who appropriâtes the 
trade-mark, along with it, the suprême court (^Menendez v, Hott, 128 U. 
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S. 521, 9 Sup. et. Rep. 143) say: "That is an aggravation, and not a 
justification, for it is openly trading in the name of another upon the 
réputation acquired by the device of the true proprietor." Unless a 
simulation was intended, it is difficult to see why the name "Bromidia" 
should be adopted by défendants, which has no meaning whatever, ex- 
cept as connected with complainants' business, and as associated with 
and indicative of a soothing or soporific mixture prepared and sold by 
them. I think the complainants are entitled to a decree perpetuating 
the injunction. 



The James G. Swan. 

United States v. The James G. Swan, 

(District Couat, D. Washington, N. D. March 36, 1893.) 

1. PBNAtTIBS iND FOEPBITUEBS— KiLMNa Fdr SeALS IN ALASKA WaTERS. 

The nnauthorized killing of fur seals anywhere within the boundaries described 
in the treaty of the 80th of March, lij67, between the United States and Russia is 
uhlawful, and vessels found within said boundaries engaged in that business are 
subject to seizure and condemnation as forfeited to the United States. 

2. SaMB— SOVEEEISNTT OVEB BbrING SEA. 

The président and congress are vested with aU the responsibility and powers of 
the government for détermination of questions as to the maintenance and exten- 
sion of our national dominion; and, they haviiig assumed jurisdiction and sover- 
eigaty over the waters of Bering sea outside of the three-mile limit, the people and 
the courts are bound by such action. 

3. Indian Tribes— Makah Indians— Tkeatt. 

The treaty between the United States and the Makah tribe of Indians gave no 
rights or privilèges to the Indians peouliar from or superior to those of the oitizens 
of this oouatry in gênerai. 

In Admiralty. Libel of forfaiture for violation of Rev. St. § 1956. 

The schooner James G. Swan (formerly the Anna Beck) was seized, 
and by a decree of the district court for the district of Alaska was con- 
demned as forfeited to the United States, for being engaged in the busi- 
ness of killing fur seals in the waters of Alaska, in violation of section 
1956, Rev. St. At the marshal's sale pursuant to said decree the claim- 
ant, Chestoqua Peterson, an Indian of the Makah tribe, purchased said 
vessel, and changed her name to the James G. Swan. In the spring of 
1889 he sent her, with a crew of Makah Indians, under command of a 
white man, on a sealing voyage upon the Pacific océan and Bering sea. 
On July 30, 1889, said vessel with her said master and crew, in Ber- 
ing sea, in latitude 55° 44' N., longitude 171° 4' W., distant about 70 
miles from the nearest land, and within the boundaries of the territory 
ceded to the United States by the emperor of Russia, as the same are 
defined in the treaty between the governments of the United States and 
Russia, was engaged in killing fur seals; and was for that cause then 
and there by the commander of a United States revenue cutter seized 
and brought to Port Townsend, in this district. Fur seals were actually 
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kîlled by the crew during said voyage in Bering sea, but not wîthîn a 
distance of nine miles from land. A libel of information was filed 
against said vessel by the United States attomey in the late district court 
for the third judicial district of the territory of Washington. This court, 
upon its organization as successor of said territorial court, took cogni- 
zance of the case. A hearing has been had, and the cause bas been 
submitted upon the libel of information and the answer, there being no 
dispute as to any material fact. 

P. H. Winston, U. S. Atty., and P. C. SvMivan, Asst. U. S. Atty. 

James 0. Swan and Geo. H. Jones, for claimant. 

Hanfokd, District Judge. Fur seals in great numbers habitually 
make annual visits to the Pribilof islands, in Bering sea, affording to 
the native inhabitants their means of living, the flesh of the animais be- 
ing their principal article of food, and seal-skins being the only com- 
modity of commercial value obtainable by their industry. Previous to 
the acquisition of Alaska by our government, the préservation of thèse 
animais from indiscriminate slaughter and extermination was by the 
Russian government deemed necessary for the subsistence of said inhab- 
itants, and accordingly authority over ail of Bering sea for the protec- 
tion of fur seals therein from destruction by persons other than said in- 
habitants was assumed. The emperor of Russia also asserted authority 
over Bering sea by assuming to transfer to the United States certain ter- 
ritory and dominion within definite boundaries, including a large part 
thereof; a,nd the United States, by the ratification of the treaty and con- 
summation of the purchase of said territory, acquired a claim of right 
to exercise the authority and sovereignty over that portion of the sea 
which had been theretofore exercised by Russia. Our government as- 
serted its authority to restrict the killing of seals in ail the waters in- 
cluded within the boundaries described in the treaty very promptly after 
the formai transfer of the territory. At the first session of congress there- 
after a statute was passed, entitled "An àct to extend the laws of the 
United States relating to customs, commerce, and navigation over the 
territory ceded to the United States by Russia, to establish a collection 
district therein, and for other purposes." The first section of said act 
(now section 1954, Rev. St.) déclares that "the laws of the United States 
relating to customs, commerce, and navigation are extended to and over 
the main-)and, islands, and waters of the territory ceded to the United 
States by the emperor of Russia by a treaty concluded at Washington 
on the thirtieth day of March, Anno Domini eighteen hundred and six- 
ty-seven, so far as the same may be applicable thereto." 16 St. U. S. 
p. 240. The sixth section in terms prohibits the killing of fur seals 
within the limits of said territory, or in the waters thereof, and further 
pro vides that aU vessels found engaged in violation of the said act shaU 
be forfeited. The first section above quoted is without change of phraae- 
ology incorporated into the Revised Statutes, but the sixth section, :which 
is section 1956 of the Revised Statutes, is therein changed so astç» refer 
to Alaska territory and the waters thereof by substitution of the name 
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."Alasta" fcir the wprd "aaid" preceding the word "territory." For about 
one centurj^ preceding the year 1885 the validity of the laws of Russia 
and of the United States, réspectively, for the préservation of fur seals in 
Bering sea, remained unchallenged. And it is a matter of common 
tnowledge that since the year 1886 instances of poaching by sealing ves- 
sels in Bering sea hâve been greatly multiplied, and that there bas been 
on the part of oflBcers of the United States charged wjth the duty of en- 
forcing the above statutes a corresponding, increase of efforts to prevent 
such déprédations. A large number of arrests and seizures were made 
between 1885 and 1889 on the assumptiou that said laws were effective 
and applicable throughout the entire extent of the territory and waters 
including the portion of Bering sea within the boundaries of the terri- 
tory and dominion ceded by,the emperor of Russia. From said arrests 
and seizures and the conséquent prosecutions, questions arose as to the 
proper construction or interprétation of section 1966, and as to the ex- 
tent of our national jurisdiction over Bering sea. Thereupon, on March 
i, 1889, congress passed an act giving a législative construction to said 
section, declaring it to include apd be applicable to ail the dominion of 
the United States in the waters of Bering sea. 26 St. U. S. p. 1009, 
§ 3. Etf'ect must be given to thèse statutes according to the intention 
of congress, which is to be ascertained from the words used and consid- 
ération of the course of législation on the subject, and the faots and 
circumstances known to bave been operative in inducing such législation. 
Now, considering the several statutory provisions and the historical 
facts above recited, and keepingin mind section 1954, which must gov- 
ern the interprétation of other statutes reierring to the dominion of the 
United States in Bering sea, I am constrained to hold that the killing 
of fur seals anywhere within the boundaries defined by the treaty re- 
ferred to in said section is unlawiul; and that vessels found within said 
boundaries, engaged in that business, are subject to seizure and condem- 
nation as Ibrfeited to the United States. There is a question, however, 
as to the validity of thèse stïitutes. On the part of the défense it is 
contended that the criminal laws of the United States can bave no force 
upon the sea beyond the limita of national jurisdiction, which, by the 
law of nations, cannot extend beyond the range of oannon shot from the 
shore; and thereibre the govemment has no power to prohibit fishing, 
or the taking of animais which are ferte nntvrm in the open sea, which 
is common and free to the inhabitants of ail nations. : National domin- 
ion and sovereignty may be extended over the sea as well as over land. 
Should circumstances render it necessary, a nation having the power to 
do so may assert its dominion over the sea beyond the limits heretofore 
admitted by the powers of the earth to be lawlul. "It is probably safe 
to say that a gtate has the right to extend its territorial waters from time 
to time, at its will, with the npw increased range of its guns, though it 
would undoubtedly be more satisfactory that an arrangement on the sub- 
ject should be arrived at by common consent." 1 Whart. Int. Law 
Dig. p. 114, from Hall, Int. Lajv, 127. As our govemment is consti- 
tuted, the président and congress are vested with ail the responsibility 
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and powers of the governmènt for détermination of questions as to the 
maintenance and extension of our national dominion. It is not the 
province of the courts to participate in the discussion or décision of thèse 
questions, for they are of a politieal nature, and not judicial. Cbngress 
and the président having assnmecJ jurisdiction and sovereignty, and haV- 
ing made the déclarations and assertions as to the extent of our national 
authority and dominion above indicated, and having, by a treaty with 
Kussia, established an international boundary Une including a portion 
of Bering sea, ail the people and the courts of the country are bound 
by such governmental acts, déclarations, and assertions, and by the treaty; 
and the responsibility of maintaining the national authority within 
the houndaries so fixed, and to the extent asserted by executive and lég- 
islative authority against foreign governments, resta with the executive 
and législative branches of the government. In the opinion of the su- 
prême court in the case of Jones v. i7. S., 137 U. S. 202, 11 Sup. Ct. Rep. 
80, wrîtten by Mr. Justice Gray, the law is thus stated: 

"Who is the sovereign, de jure or de facto, of aterritory, is not a judicial, 
but a politieal, question, the détermination of which by the législative and 
executive depavtments of any governmeat conclusively binds the judges as 
weH as aU other offlcers, citizens, and subjects of that government. This 
principle has always been upheld by this court, and has been afflrmed nnder 
a great variety of circurastances. Qelston v. Hoyt, 3 Wheat. 246, 324; U. 8. 
V. Pàlmer, 3 Wheat. 610; The Divînd Pastora, i Wheat. 52; Foiter \ . Neil- 
son, 2 Pet. 233, 307, 309; Eeane v. McDonaugh, 8 Pet. 308; Garcia v. Lee, 12 
Pet. 611, 520; Williams v. Insurance Co., 13 Pet. 416; U.S. v. Torôa, 1 Wall. 
412, 423; U. 8. v. Lynde, 11 Wall. 632, 638. It is equally well settled in 
England. The Pélican, Edw. Adm. Append. D.; Taylor v. Barclay, 2 Sim. 
213; Emperor of AustHa v. Bay, 3 De Gex, F. & J. 217, 221, 2;J3; Republio 
ofPeru V. Peruvian Quano Co., 36 Ch. Div. 489, 497; Sepublio of Peru v. 
Dreyfus, 38 Ch. Div. 356, 359. * * * Ail courts of justice are bound to 
take judiciai notice of the territorial extent oE the jurisdiction exercised by 
the government whose laws they administer, or of its récognition or déniai 
of the sovereignty of a foreign power, as appearing from the public acts of 
the législature and executive, although those acts are not formally put in év- 
idence, nor in accord witli the pleadings. U. S. v. Reynes, 9 How. 127; Ken- 
nett V. Chambers, 14 How. 38; Hoyt v. Runsell, 117 U. S. 401, 404, 6 Sup. Ct. 
Rep. 881; Coffee v. Groover, 123 U. S. 1, 8 Sup. Ct. Rep. 1; State v. Dunwell, 
8 R. I. 127; 8tate v. Wagner, 61 Me. 178; Taylor v. Barclay, and Emperor 
of Austria v. Bay, above cited; 1 Greenl. Ev. § 6." 

It has been further contended on the part of the défense that this ves- 
sel was especially privileged to engage in the sealing business in Bering 
sea by reason of the fact that her owner and crew were Indians of the 
Makah tribe, and by virtue of the treaty made with said tribe of In- 
dians, whereby "the rights of taking fish, and of whâling and sealing 
at usual and accustomed grounds and stations, is further secured to said 
Indians in Common with ail citizens of the United States, and of erect- 
ing temporary houses for the purpose of curing, together with the priv- 
ilège of hunting and gathering, roots and berries on open and unclaimed 
land." 12 St. U. S. p. 940. It is obvions, however, from the language 
above quoted, that the treaty secures to the Indians only an equality of 
rights and privil^es in the matter of fishing, whaling, and sealing. The 
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guaranty îs of rights in common with ail citizens of the United States, 
and certainlj^ such treaty stipulations give no support to a claim for pe- 
culiar or superior rights or privilèges denied to citizens of the country in 
gênerai. A decree of forfeiture as prayed for in the libel of information 
will be entered. 



Elting V. TowN OF East Chester 
(DistHct Court, S. X>. New York. April 1, 1893.) 

■Whakpaoe— Navigable Stream— Dutt of Whakfingek— Ritek Bbd. 

The owner of a wharf in a public navigable stream about 150 f eet wide, who keeps 
the usual berths saf e for whioh wharîage is chargea, is not reç[uired to dredge or to 
keep even the bed of the stream nèar its mlddle, abreast of the wharf, so that ves- 
sels against which no wharfage isichargeable may moor, and lie there safely until 
they can come to the wharf in turn ; and where a boat moored at high water nearly 
in the middle of the stream, outside of three other boats at such wharf, without di- 
rections from the wharflnger, paylng no wharfage, and not being liable to pay any, 
and the person in charge of her ascertained soon after her arrivai, and before the 
tide f ell, that the bottom was unéven, and knew that he would be aground at low 
water, and the boat dld take the ground and received injury, held, that the vessel 
took the risk of injury arising from the uneven nature of the bottom, and could not 
reoover for her damaee. 

In Admiralty. Libel for damage to canal-boat while lying oflf respond- 
ents' wharf. 

Hyland éc Zabriskie, for libelant, 

MUo J. White, for town ôf East Chester. 

Wing, Shoudy & Putnam and Mr. Burlingham, for C. Schmidt. 

Bkown, District Judge. The libelant's canal-boat, loaded with coal, 
was damaged by grounding upon an uneven bottom abreast «f the dock 
in East Chester creek. This dock was built on public lands, the title of 
which was in the trustées of public lands, but subject to the directions, 
however, and for the beneflt, of the town. The dock accommodated 
but a single boat at a time; and the usage was to charge wharfage only 
by the day against the boat which was actually using the wharf for dis- 
charging or loading cargo. The libelant's boat arrived about noon of 
May 5, 1891. Three boats were moored along-side of the wharf. The 
libelant's boat took position as the fourth boat outside, occupying a po- 
sition from about 65 to 83 feet away from the dock. She paid no 
wharfage, and was not liable to pay any, until she should come along- 
side the dock in turn to unload. The whole width of the stream at high 
water was about 150 feet; and the middle was the div^iding line between 
East Chester and the town of Pelham. At low water the bottom of the 
creek was bare, except a space of about 10 feet in breadth near the mid- 
dle. The libelant's boat occupied at low tide a part of this water, and 
so much of it that a small row-boat could only be pushed past her with 
difficulty; there was no room to row. 

On arrivai the master of the boat was told by some men on the other 
boats, or on the wharf, but not by any person representing the défend- 
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ante, that as good a place to moor as anywhere was outsîde of the three 
boate. Being in haste to return, he left the boat there, directed his son 
to examine the ground, and immediately returned to New York with 
the tug that brought the boat. The son examined with a pôle and 
found the ground uneven with holes, but made no change of position at 
that time, After the next low water the boat was found somewbat 
sprung and leaking. Two subséquent changes of place were made, but 
without getting a good position. The above libd is filed for the dam- 
ages sustained in the springing of the boat through theunevenness of th» 
bottom of the creek. 

I do not think either of the défendants liable for this damage. Nei- 
ther of them directed the boat to come up at the time she came, or to 
take up the position whieh she assumed. Her position was very near 
the center of the stream. That position was not one appartenant to <he 
dock, nor was wharfage charged or chargeable for lying there. Those 
waters were public navigable waters; the bed of the stream had been 
dredged. by the United States government; the town had no direct con- 
trol of it; and the duly of the town either as wharfinger, or as équitable 
owner, did not extend to taking care of the bed of the stream, or to making 
it safe to the center, as a place for vessels to lie in. See The Robin, [1892,} 
Prob. 65. As wharfage was charged only for boats lying right along-side 
the dock, I doubt whether, in the case of so smaU a stream, any obliga- 
tion rested upon the wharfinger as respects the bottom of the creek, be- 
yond supplying a safe berth along-side the wharf where wharfage became 
chargeable. ïTie Calliope, [1891,] App. Cas. 11; 2%e Moorcock, 14 Prob. 
Div. 64. In the latter case the wharfinger was held liable because the 
vessel was in the berth directly along-side the jetty, which the wharfinger 
was held bound to make safe, because an essential part of the wharfage. 
This boat's position is whoUy différent. As I bave said, it was not ap- 
purtenant to the wharfage, nor a part of it, but a place chosen by the 
boat, or her tug, to moor in, without inquiry of the défendants, or either 
of them, and without any directions from either. 

Whetber the bottom in mid-stream became uneven after the govern- 
ment dredging through the grounding and pressure of other boats in the 
mud, or from uneven deposits of silt, is not shown; nor is it material, 
as in neither case were the défendants bound to keep the bed even away 
from the docking berth. Vessels that chose to come in and lie outside, 
and near mid-stream, on the ground at low water, with or without 
knowledge of an uneven bottom that arbse in the ordinary use of the 
creek, did so, I think, at their own risk. The case is quite différent 
from that of slips of which the wharfinger bas control, and where wharf- 
age is chargeable, as in this city, though the vessel does not come along- 
side the wharf. Within a few minutes, moreover, after the boat took 
her position, the libelant's son learned the uneven nature of the bottom, 
its depth, and the holes about him; and he knew that the boat would 
ground at low water. No attempt was then made to remove her to any 
other place, nor was there any request for assistance to do so uutil after 
she had sprung a leak. 
v.50F.no.l — 8 
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^The càptaifl'festifiea that hâd he kiïown of thè soundio^ and holea 
found by his isôn, he " would not havé stftyed a minute, -but wôuld hâve 
towed rigHt Bwfty with the tiïg.^' ' Semade no iniquiïièS of Mr. Schmidt, 
the consignée; ftnd did net direct his son to do so. In his hurry to re- 
turn, he took the chances of'ttiid-stream as a safe place to Hein, and as J 
cannot find that either of thé défendants were under any duty to keep 
the bed of the middle of the streàin levd, tha libel mUst be dismissed; 
but unde'r the circumstances wîthout Costa. 



ROBINSO» V. 'RVSSEUj.^ 
(IHstrict Court, E.D. PenwtyVmnia. April fl, 1893.) 

SÙiPPINO— ÇoifTBACT OB' AFFRBIOHTMBNT. 

The evidencd of a maeter ot a vessel asd of a member of a firra aotln^ as tbe 
ship's brokers) was that a $hipper bad agréai to sbip 400,000 ^hingles on the vesseU 
The sblppér testlfied he hàd agreed to sbip ail he bad,— estimated at tbat many. 
The flrm were pretty alosély related to the sbipper also; 1 E.étd, the weight of the 
évidence was against tbe sbipper. 

In Admiralty. Libel by Thomas B. Robinson, mastër of the schooner 
Charles 0. Listet, against Daniel L. Russell, to recover damages for fail- 
ure to ship a fuU cargo actiording to contract. Decree for libelant, 

Henry È, Edmunds, for libelant. 

Flandera & Pugh, for respondent. 

Bdtler, District Judge. The only question involved îs on© of fact, 
to wit: Did the respondent contract for the shipment of 400,000 shin- 
gles, as the libel avers, or simply for the humber he might bave on hand, 
as the answer States? Thé testimony isdirectly conflicting. The only per- 
sûns présent when the contract was entered into, were the master of the 
schooner, Mr. Robinson, William Harriss, of the firm of George Harriss, 
Son & Co., ship brokers, and the respondent. Messrs. Robinson and 
Harriss sta,te the contract to bave been for 400,000 shingles and are very 
positive a,bout it, while the respondent just as positively states it tohave 
been for no giveh number, but such only as he might hâve — which he 
sUpposed would reach 400,000 or more. George Harriss, Son & Co. 
Were the ship's brokers, and are pretty dosely related to the respond- 
ent. There are some circumstances referred to in the évidence which 
tend to shed a little light on the question involved, but ils décision dé- 
pends mainly upon the testimony of the three witnesses named, respecting 
what occurred on the occasion referred to, when the contract was made. 
A discussion of the évidence is uauecessary. It is sufficient to say that 
its weight is cleàrly, in my judgment, against the respondent. A decree 
must therefpre be entered for the libelant. If the parties cannot agrée 
upon the damages the subject will be referred to a commissioner. 

' Reported by Mark Wilks Collet, Esç[., of tbe Pbiladelpbia bar. 
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The Océan Princje. 
Prince Steam Shippinq Co. v. Lehmann d cH. 

Wlstrict Court, S. D. New York. April 12, 1892.) 

CONSTRPCTION Oï ChABTER-PaBTT— "BaB WeATHEB"— "DiSPATOH MoiTBTS. " 

Tbe words "bad weather" in the charter in this case, must be construed to In- 
clude weather not flt or reasonably safe for loading by reason of the state of the sea 
as well as ai the atmosphère; dispatch moneys computed accordingly. 

In Admiralty. Libel for freight nnder charter. Counter-claim for 
dispatch money. 

The Bteam-ship Océan Prince loaded a cargo of iron ore at Elba, where 
there is no harbor, but only an open roadstead, in conséquence of which 
the ore was furnished to the ship in lightera. There was a conflict of 
testiinony between the master of the ship and the agent of the shipper 
as to whether during certain days during which no cargo was furnished 
the ship the weather was bad or not. The clause of the charter refer- 
ring to the weather was as foUows: 

"The act of God, restraint of princes and rulers, strikes of minera or work- 
men, had weather, quarantine, îlots, Smidays, holidays, frosts, stoppage of 
trains or mines, accidents to machinery, etc., and ail unavoidaMe accidents, 
and ail i-aiuses beyond tbe contiol uf the shippers, charterers, or the consignée, 
which may prevent or delay the loading or discharging, always excepted." 

For prior report, see 39 Fed. Rep. 704. 
Butler, SlUlman & Hubbard, for libelant. 
Bmedict & Benedîcl, for respondents. 

Brown, District Judge. The amount of freight, $3,913.27, is not 
disputed. The charter allowed for the loading and discharge at the rate 
of 250 tons per day during working days; Sundays, holidays, bad wenther, 
etc., being exeepted; and it provided for a crédit to the charterer of £15 
per day, dispatch moneys, for any time saved upon the above allowance. 
Computation upon the amount of cargo gives an aggregate time allow- 
ance of 8 days and 5 hours for loading and the same for discharging. 
The respondents claim to hâve used but 5 days 18è hours in ail, and claim 
a crédit, therefore, at the stipulated rate, lor the balance of the lay-days. 
The principal question turns on the meaning of the term "bad weather" 
in the charter, and upon the actual condition of the weather while the 
vessel was loading by means of lighters three-quarters of a mile from the 
jetties, at the island of Elba, in the Mediterranean. 

From the évident gênerai intent of the charter, and from the immé- 
diate context of the words "bad weather," they must be construed to in- 
clude, I think, weather not fit for loading or unloading by reason of the 
state of the sea as well as of the atmosphère. The entries in the mas- 
ter's log, and his testimony, show that he oonstantly used the phrase in 
that sensé. "Bad weather," as used in the charter, means not merely 
weather during which cargo could not by any possibility hâve been 
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loaded, but such weather as was not reasonably fit or proper. Thia 
would exclude days when it was not reasonably safe to attempt loading 
with the appliances at hand, and when under the practice of the port 
loading was customarily suspended for that reason by compétent men 
intrusted with the work, and acting upon their judgment of the fitness 
and safety of loading. 

The master of the ship, and the superintendent of the loading, difïer 
considerably as to the days they consider to bave been fit for loading. 
The superintendent, however, was constantly engaged in the business of 
loading, was upon the spot, and bis testiniony as to each day relates to 
tlie condition of the sea in the shallow water near the jetties, where the 
lighters were obliged to take their loads from the beach. The master 
did not go to the jetties at ail, though he went ashore almost daily at 
other points. The superintendent's testimony, therefore, seema entitled 
to the most weight. That the judgment of the tnen employed to load 
was fairly exercised, is confirmed by the further fact, to which the su- 
perintendent testifies, that other vessels that were loading at the same 
time and place, suspended loading during the same time that loading 
on the libelant's vessel was suspended on aceount of bad weather. The 
master, however, testifies positively that loading was going on upon the 
28th day of December from 9 o'clock until 4; whiie the superintendent 
allows but four hours, saying that the rest of the time was bad. In this 
respect the niaster's record is most précise, and the respondents must 
be charged with the time that they actually worked. Computing the 
rest of the time upon the basis' of the superintendent's testimony, I find 
the respondents chargeable with 5 days in loading and If days in dis- 
charging, making a saving, out of the 16 days and 10 hours allowed her, 
of 9l days, which, at the stipulated rate of £15 per day, entitles the 
respondents to a réduction of $679.80. Decrees may be entered ac- 
cordingly. 



Haerison V. One Thousand Bags of Sugab. 
, (Circuit Court, E. D. Petmsylvania. May 87, 1891.) 

1. Chartéb-Paktt — Construction. 

Matter expupged from a printed form, nsed in drawlng \ip a oharter-party, can ba 
considered in determining the intention of the parties thereto. 

a, Same. 

A oharter-party which provides that "freight" is to be paid "upon the unloadlng 
and right delivery of the cargo, " "on intake weight," binds the charterer to pay 
freight où thé whole cargo taken on board, although a portion of it was damaged, 
without the ship's faulty by an excepted péril, and sold on the voyage, when the 
remaining portion is rightly delivered, especially where the words "on intako 
weight" are sùbstituted for the printed woi-d "delivered," in drawing up the in- 
strument; 

In Admiralty. On appeal from district court. 44 Fed. Rep. 686, 
affirmed. ^ 
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The steamer Weatherby was chartered by the claimant to carry a cargo 
of sugar from Hamburg to Philadelphia. On the voyage over half of 
the cargo was damaged by collision, au excepted péril, without fault of the 
ship, and was sold for the benefit of the charterer, who was also con- 
signée. The latter paid freight on the portion delivered, but refused to 
pay freight on the portion damaged, and sold' in the district court. A 
decree was entered against appellant for freight on ail cargo taken on at 
Hamburg. 

Morton P. Henry, for appellant. 

Curtis Triton and John F. Lewis, for appellees. 

AcHESON, Circuit Judge. This suit is for the recovery of an alleged 
balance of freight due under a charter-party, whereby the steam-ship 
Weatherby was to be provided with a full cargo of sugar at Hamburg, 
to be transported thence to Philadelphia, périls of the sea excepted. 
Part of the cargo having been damaged by an excepted péril, without 
fault of the ship, was sold on the voyage for the benefit, and with the 
knowledge and assent, of the owners of the cargo. AU the balance of 
the cargo was delivered at Philadelphia. The question hère in litiga- 
tion is whether freight is to be paid upon the entire cargo shipped, or 
only upon that portion which was delivered. The, case turns altogether 
upon the construction of the charter-party. In making the confract the 
parties used the ordinary printed form of a freighting charter-party for 
the full capacity of the vessel, the printed clause, providing for the pay- 
ment of freight, reading thus: "The freight to be paid on unloading and 

right delivery ot the cargo at and after the rate of per ton of 20 

cwt. delivered." The printed word "delivered" was struck out by run- 
ning the pen through it, and the words "on intake weight" were inter- 
lined in writing, so that the completed clause reads: "The freight to be 
paid on unloading and right delivery of the cargo at and after the rate 
of nine shillings per ton of 20 cwt. on intake weight." In the district 
court it was held that the contract bound the charterer to pay freight on 
the entire cargo taken in. The authorities bearing upon the subject are 
cited, and the case is carefuUy treated by Judge Butler in bis opinion 
to be found in 44 Fed. Rep. 686. After an attentive examination of 
the authorities and serions reflection, I am satisfied that the décision of 
the district court rests upon a Sound interprétation of the charter-party. 
Undoubtedly, for the purpose of ascertaining the real intention of the 
parties, it is compétent for the court to look at what the printed form 
originally was, and to consider as well the word struck out as the words 
introduced. Strickland v. Maxwell, 2 Cromp. & M. 539. Now, I can 
come to no other conclusion than that the printed clause, as originally 
framed, was intended to limit the payment of the freight to so much of 
the cargo as was delivered. This, indeed, was the plain effect of the 
word "deliveïed," in the connection in which it stood. Why, then, was it 
stricken out, unless the parties intended that the freight should be paid 
on the intake weight of the whole cargo? The suggestion that the pur- 
pose of the altération was simply to meet any discrepancy (if such there 
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shonld be) between the shîppihg and delivery weigbts, and secure the 
ship-owner freight calculated on the intake weight at Hamburg, seems 
to me to rest upon a conjecture which is wholly unsupported by any 
facti Clearly, that purpose did Dot recuire the erasure of the word "de- 
livered." The great difficulty in the way of accepting the construction 
insisted upon by the respondent is that the court is virtually asked to 
restore io the charter-party a material word which the contracting par- 
ties expunged, it must be presumed, intentionally and deliberately. 
But this we are not at liberty to do; and, giving to the act of the par- 
ties its legitimate eflect, we must conclude that the clause, as it now 
stands, was meant to prbvide for the payment of full freight on the in- 
take weight of the cargo. Nor does the provision that the freight is "to 
be paid on unloading and right delivery of the cargo " create any obstacle 
to a decree in the iavor of the libelant; for, in the analogous cases of 
"lurnp-sum" freights, the principle has long been established that the 
cargo is rightly delivered if ail of it not covered by any exception in the 
contract 18 delivered. Shipping Co. v. Armitage, L. R. 9 Q. B. 99. The 
decree of the district court must be affirrned ; but in the decree to be en- 
tered in this court crédit must be given for any dividend which may 
bave been received by the libelant since the decree of the district court 
in the proceedings to limit the liability of the owners of the steamer 
Sultan. 



The B. F. Bruce. 

Ltjmbermen's Min. Co. o. Gilchbist d al, 

(Clrcitit Court, N. D. Ohio, E. D. December 80, 1891.) 

1. CHARTER-PaBTT — UNIJUALiriED OBLIGATION— EPFECT. 

Unqualified charter-parties are to be construed liberally as mercantile contracts, 
and a party wbo has by charter chargea himself with an obligation must make it 
good, unlciss prevent«a by the act of Qod, the law, or the other party to the charter. 

2. Same. 

Respondents, ship-owners, entered into an absolute asrreement wlth libelant, by 
charter, that tbey would, during a season of Iake nari^tion, carry eigbt cargoes 
of libelant's iron ore f rom one port to another in a speciiied vessel, to be towed by 
another speclfled vessel. Two of the eight trlps were not performed, and libelant 
employed other vessels at an adyanced freight, and broaght this suit to recover the 
différence of freight between the charter rate and the rate they were obliged to 
pay. Respondents averred that, after it appeared that the designated vessel oould 
not make the eight trips, they had offered to supply other towage, which offer 
libelant refused, Also, that during the existence of the charter, one of the specl- 
fled vessels was at timea detained by other business. Hcld, that respondents, hav- 
ing by tbeir charter entered into an unqualified undertaking possible to be per- 
formed, must make it good, unless performance was rendered impossible by the act 
of Qod, the law, or by the libelant, and hence that libelant was entitled to recover. 

In Admiralty. Suit to recover damages for breach of charter. On 
appeal from district court. Affirmed. 
: Barvey D. Govider, for appellants. 
Hmry S. Sherman, for appellee. 
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. Jackson, Circuit Jurlge. The libel in this case tfas filed to recover 
the damages which 11 bêlant claims to hâve sustained by reason of re- 
spondents' breach of a certain contract of affreightment made and en- 
tered into between the parties in February, 1886. The district court 
found that respondents had failed to perform their contract, and, after 
a référence to and report by a spécial master as to the damages thence 
resulting, gave a decree in favor of libelant against respondents for the 
sum of $2,203.20 and costs. Prom eaid decree respondents prosecute 
the présent appeal. 

It appears from the pleadings and proofs that on February 4, 1886, 
respondents addressed to J. EL Outhwaite & Co., agents of libelant, the 
following proposition: 

" We will transport for you 30,000 tons of iron ore from the port of Esca- 
àflba, Michigan, to Lake Erie ports, (not east of Erie.) in equal montlily quan- 
tity. during the season of navigation of 1886, at the rate of ($1.00) one doI> 
lar per gross ton, steaœ tonnage." 

Libelant, through its said agents, accepted the proposition February 
9, 1886; its written acceptance being accompanied with a désignation 
of the boats which were to be employed by respondents, as follows: 
"We accept charter of schooner B. F. Bruce dated February 4 to 
apply on above [contract;] also charter February 4 with schooner Teu- 
tonia; also charter Mch. 23 with schooner 8. H. Foster." Thereupon, 
and in conformity with said accepted proposition, the following formai 
written agreement was made and entered into between the parties, viz.: 

"Vessel charter. Agreement between J. C Gilchrist, of Vermillion, Ohio, 
as managing owner of the vessel called the B. ¥. Bruce, and J. H. Outhwaite 
& Co., of Cleveland, Ohio, as agents forLumbermen's Mining Company, made 
at Cleveland, 0., this 4th day of February, 1886: Witnesseth, that the said 
J. C. Gilchrist, for the considérations hereinafter named, heieby agrées that 
said vessel shall carry eigbt (8) cargoes of iron ore for the said J. H. Outh- 
waite & Co., agents, during the season of 1886, from Escanaba, Mich., to 
Lake Erie ports, (not east of Erie,) at a rate of freight of one dollar ($1.00) 
per ton of 2,240 pounds. It is understood that the above number of trips 
shall be distributed through the season of navigation 1886 as equally as pos- 
sible in regard to time. It is also understood that the said vessel shall be 
constantly towed by the prop. N. K. Fairbanks during the life of this contract. 
Thefe shall be allowed an average of l'our days' ti.ne for loading said vessel, 
and for furnishing a dock at which to diseharge; tlie time to be reckoned 
from the hour when said vessel reported and was ready to load until loaded, 
and from the time when reported at port of destination and was ready to un- 
load until a dock was furnished; the time of such reporting, in both cases, 
not to date from an hour earlier than eigbt o'clock a. m., or later than five 
o'clock p. M., Sundays, public hulidays, and time lost in conséquence of 
heavy seas, strikés, or any other cause beyond the control of Lumbermen's 
Mining Co., excepted. When each cargo contracted by this vessel is deliv- 
ered, if it shall be found that the time of détention exceeds four days for each 
trip, as above stipulated for, the said vessel shall be allowed a compensation 
for further détention, except for causes above stated, at the rate of flve cents 
per gross ton of one average cargo for each day (of 24 hours) of such excesa. 
ïhe time of reporting, ready to load, and when loaded, with causes of déten- 
tion, if any, shall be npted on the biU of lading in every instance. A spécial 
order for each cargoi shall be obtained from the agents of said Lumbermen's 
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Mining Company at Oleveland. Said J. H. Outhwaite & Co., agents, in con- 
sidération of tlie above, hereby agrée to employ said vessel, and agrée to pay 
the freigbt, as above mentioned. 

" J. C. GiLCHEisT, ]\Ianag. Owner. 

"LrMBEBMEN's Mining Co., 

"By J. H. Outhwaite & Co., Agts." 

The schooner Bruce, mentîoned in said contract, belonged to respond- 
ents, and J. C. Gilchrist was her managing owner. The steamer Fair- 
banks was under the control of respondents, as charterer or owner, for 
the season of 1886. Said Gilchrist and J. H. Outhwaite & Co., agents 
of libelant, both hâve offices at; CJeveland, Ohio, where said contract 
was made. The average cargo of the schooner Bruce was 1,360 tons. 
She carried during the çeasou of navigation of 1886 six cargoes of jron 
ore for libelant from Escanabaj Mich., to Lake Erie ports, (not east of 
Erie,) for whieh the stipulated price of one dollar per ton was paid as 
each trip was made. She failed to make two of the eight trips which 
respondents un<lertook and agreed she should make during said season. 
When it became évident that she would fall short in making the eight 
trips stipulated to be performed, libelant, during the month of Novem- 
ber, 1886, while navigation for the season was still open, employed 
other tonnage, to the amount of about 2,700 tons, in place of the Bruce, 
to transport its iron ore from Escanaba, Mich., to Lake Erie ports, (not 
east of Erie,) for which it was required and compelled to pay freight 
at the average rate of $1.81 per ton of 2,240 pounds. 

The failure of the schooner Bruce to carry two of the eight cargoes of 
iron ore agreed to be carried is the breach of contract set up by libelant, 
and the damage which it claimsas resulting therefrom is the différence 
between the contract price of $1 per ton, to be paid respondents, and 
$1.81 per ton, which libelant had to pay for other tonnage to supply 
the place of the Bruce. ïhis différence, amounting to $2,203.20, was 
awarded and decreed to libelant by the district court. Respondents 
admit that the Bruce failed to carry two of the stipulated cargoes before 
the close of navigation in 1886, but set up by way of avoidance several 
matters of excuse or défense. Thèy aver that during said season the 
Bruce was subjected to great and unwarranted delays in obtaining libel- 
ant's cargo^ at Escanaba, and in discharging the saine at destination 
or ports of delivery, contra ry to the understanding of ail parties that 
said vessel was to receive from libelant good dispatch in loading and 
discharging its cargoes, in order that she might accomplish the eight 
tripsagreed to be made. The proof wholly fails to sustain this défense, 
which was not seriously insisted upon at the hearing, and need not be 
further noticed. 

The next spécial matter of avoidance is thus stated in the answer: 

"Respondents further aver that, after tJie Bruce had accomplished several 
trips, it became apparent that, owing to the great delay to which the vessels 
were subjected in handling cargoes, she would probably be unable to per- 
form eight trips; that up to about September Ist freights on ore were low. 
and during July, August, and September both libelant and respondents cotild 
bave obtained other tonnage at or below the charter rate of freight; that fre- 
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quently during thèse months respondenta pointed out to libelant the évident 
inability of the Bruce to perform eight trips, and offered to put in other ton- 
nage to make good'the deficiency; and they also called the attention to the 
requirement in the charter that trips be equally distributed throughout the 
season, and that the Bruce, owingtodelays, was falling behind ; that respond- 
enta then had other tonnage, which they were ready and willing and oflered 
to put in to equalize the number of trips, but libelant refused to employ other 
tonnage itself, or to permit respondents to put in other tonnage, although 
between July 13th and October 2d the Bruce, without fault on her part, was 
able to deliver but one cargo; that, had the libelant permitted the respond- 
ents to f urnish other tonnage, as they were ready and willing and offered to 
do, there would hâve been no loss to either libelant or thèse respondents." 

It is shown by the proofs that some time in August, 1886, respond- 
ent Gilchrist had some conversation with Mr. Pollock, of the firm of J. 
H. Outhwaite & Co., agents for libelant, about putting in other ton- 
nage in place of, or in addition to, the Bruce. Mr. Gilchrist fixes the 
date of said conversation "in the fore part of August." Mr. Pollock does 
not remember the time in August at which the interview took place. 
The offer or suggestion to put in other or substitute tonnage in place of 
or additional to the Bruce was declined by Mr. Pollock, on the ground 
that the said schooner had carried her full quota or proportion of car- 
goes up to that time, and respondents were not entitled to put in, nor 
libelant under any obligation to accept, extra tonnage, for which itmight 
not be ready, or which might hâve conflicted with its engagements. 
Gilchrist appears to hâve thought that the Bruce was falling behind, if, 
iis he assumed, the season of navigation was counted from April 1 to 
November 30, 1886. Pollock, however, reached the conclusion that 
the Bruce was not behind in her trips by taking the season at seven 
months, and figuring on the 30,000 tons which the three schooners were 
to transport; it being the understanding of the parties, as admitted in 
the answer of the respondents, that the Bruce was put in to apply on 
fiaid contract, by the terras of which said 30,000 tons of ore were to be 
•carried, "in equal monthly quantity, during the season of navigation of 
1886." When the season of navigation actually opened in 1886 does 
not distinctly appear from the proof, but it does appear that the Bruce 
loaded her first cargo of ore, under the contract, on May 8, 1886, which 
■we may assume was the opening of navigation for her; and, estimating 
her trips from May 6, 1886, when she first reported at Escanaba for 
loading, her season of navigation, running to November 30th, covered a 
period of seven months, on the basis of which Pollock figured, to show 
fhat the Bruce was not behind in August, when the request or offer to 
put in extra tonnage was made by Gilchrist. If this was not so, still 
repondents could not avail themselves of the failure of the Bruce to carry 
one cargo in April, on the theory that the season of navigation opened 
April 1, 1886, and require libelant to accept other or extra tonnage in 
August, 1886. But, aside from this, the request or offer to put in ad- 
ditional tonnage was not insisted upon by Gilchrist, and the Bruce pro- 
ceeded with her trips, and with such slow dispatch that she failed to 
make two of the stipulated eight trips. 
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I^^The théory upon wliïèh.counsel ,for rèspondents urge the offer ol other 
ionijage )i|bi, ,A.Tjgust as a défense is tbàt ih'è chïsii^i-party sùed on, when 
read in, tnei^gtit of, the accept«d propositiop of Februai-y 4, 1886, to 
'transport 30,000 tons, "in equal monthly quantity, during the season 
of navigation of 1886," should be regarded or eonstrued as a severable 
cbntract for eight Sèparate monthly trips. ' The cOntract does not admit 
of this çoiistrjiction withput totally disrégàrding îts terms; but, if it did, 
it is not, perpeived how, or in what way, it could operate to make the 
oflfer of other tonnage in Angust a défense for the Bruce's failure tocarry 
the two cargoes as agreed^ 

It is next urged that, inasmuch as the steamer Fairbanks was mutu- 
ally seleçted by the parties as thè means or instrument for towing the 
schoonér Bruce to enàble her to make the eight trips, aiïd inasmuch as 
the Fairbanks, by reasoh of other engagements, and' on account of dé- 
tentions by othel" parties at the ports of Ashland and Chicago, was un- 
able to make the eight trips to Escànaba, the rèspondents are therefore 
excused bt relieved from Hability. This position cannot be sustained. 
By the original proposition to transport 30,000 tons of ore, rèspondents 
offered steatn tonnage for thé vessels which were to càrry the ore. By 
the charter-party sUed on, they name or designate the schooner Bruce 
as the vessel which is to carry eight cargoes during the season of navi- 
gation, and expressly stipulated that she shall be constantly towed by 
thepropeller Fairbanks, (rèspondents controlled both th6 Fairbanks and 
the Bruce,) and they put both into the service they agreed to perform 
for the price bf one dollar per ton, to be pàid by libélant. It is shown 
by the proof that Hbelant required that the rèspondents should provide 
steam tonnage, and this rèspondents agreed to furnish. In accepting 
the Bruce and Fairbanks as the vessels thus to be fumished and pro- 
vided by rèspondents, it cannot be properly said that they, or either of 
them, were so mutually seleçted by thé parties as that libélant should 
in any way be chargeable or responsîble for the acts, defaults, or fail- 
ures of eithér or both to perform the stipulated trips. The terms and 
provisions of the charter-party admit of no such construction. The 
libélant was a mère corttractor for a designated service, which rèspond- 
ents undertook and agreed should be performed by the designated ves- 
sels, whose use and navigation they controlled. In permitting rèspond- 
ents to put in the Bruce and Fairbanks to apply on the contract to 
transport the 30,000 tons of ore, libélant incurred no responsibility for 
the failure of either of said vessels; and it would be an en tire perversion 
of the true intetlt and meaning of the contract to say that libélant should, 
equally with rèspondents, bear the conséquence of the Fairbanks' neg- 
lect, refusai, or failure tb perform the stipulated service. 

In connection with this défense, counsel for rèspondents contend that 
libélant or its agents knew that rèspondents intended to employ both 
the Fairbanks and the Bruce in the carrying trade during the season be- 
tween Ashland and Chicago, and from the latter place to Escànaba, and 
thence to Lake Erie ports, (east of Erie.) and that libélant should be 
held to bave taken the chances and conséquences of détentions at Chi- 
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cago and Ashland in making such triangular trips. It does not ap- 
pear that libdant or its agents, when the oSér to transport 30,000 tona 
of ore was made and acpepted, had any knowledge or notice that the 
steamer or propeller whicn might be employed by respondents to tow the 
Bruce was to hâve any other engagement. About the time of- designat- 
ing the Fairbanks as the propeller to tow the Bruce, the agents of libel- 
ant were informed that respondents intended to employ said propeller in 
making said triangular trips; but it was intimated, when she was named 
in the charter-party to apply on the original contract, that she could 
make with the Bruce the eight trips which the respondents agreed to 
perform during the season of navigation, and on the basis of that esti- 
mate respondents entered into an absolute and unconditional agreement 
that the Bruce should carry eight cargoes of ore for libelant. 

Upon what principle of law or rule of construction is respondents' un- 
qualified undertaking to perform a spécifie and designated service for 
libelant with two named vessds, within a given time, subject to the con- 
tingency of said vessels performing other engagements which respond- 
ents may or might enter into with other parties? The proposition as- 
serted is substantially this: that libelant should be held to hâve taken 
the risk of the Fairbanks' performing the triangular service or engage- 
ments which respondents had or might enter into for her, and if she was 
unable, by reason of détentions at Ashland ànd Chicago, occasioned by 
accident or the fault of the other parties, to make the eight stipulated 
trips, that libelant must bear the conséquence of her failure. This is 
radically unsound, and wholly unsupported by authority. Charter-par- 
ties like the présent are to be construed liberaÙy, as mercantile contracta 
usually are, in furtherance of the real intention of the parties; and the 
respondents, having by this undertaking chargea themselves with an 
obligation or service possible to be performed, must make it good, un- 
less performance was rendered impossible by the act of God, the law, or 
by the libelant. Unforeseen difficulties or obstacles, howevergreat, will 
not excuse them. They should hâve been guarded against by express 
conditions or qualifications in the contract. 

In the case oî Antola v. GUI, 7 Fed. Rep. 489, Chief Justice Waitb 
held that a vessel deiayed in the performance of a new contract, because 
she was bound by and engaged in fulfilling an old one, furnished no ex- 
cuse. Time was of the essence of the charter-party sued upon. Lmober 
V. Bangs, 2 Wall. 728; Nmrington v. Wright, 116 U. S. 203, 6 Sup. Ct. 
Rep. 12; and Mley v. Pope, 115 U. S. 213, 6 Sup. Ct. Rep. 19, and cases 
therein cited. For this failure to carry two cargoes of ore respondents are 
responsible to libelant. The damages sustained bave been correctly as- 
certaîned and fixed at the suçi of $2,203.20. 

The decree below is afBrmed, without interest, but with costa of suit 
in this court and the court below, to be taxed against respondents. Let 
judgment be entered accordingly. 
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The s. h. Foster. 

IiUMbeemen's Min. Co. b. Gilohbist et al. 

. (Circuit Court, N. D. Ohio, E. D. Deceinber 80, 1891.) 

In Admiralty'. Suit to recover damages for bieach of charter. On appeal 
from district court. Modified. 
Harvey X». Qoulder, for appellants. 
Henry 8. Sherman, for appellee. 

Jackson, Circuit Judge. The libel in this case is filed to recover damages 
whicli libelant sustained by reason of the failure of tlie scliooner S. H. Foster 
to carry one cargo of iron ore from Escanaba, Mich., to some Lake Erie port, 
(not east of Eris,) during the seagon of navigation of 1886. Libelant's con- 
tract or eharter-party with respondents in respect to the schooner Foster is 
substantially the sarae as that made in respect to the Bruce, considered and 
determined in ca,se No. 1,912, between the same parties. 50 Fed. Eep. 118. 
The Foster was to be towed by the propeller Tuttle. She fell short one trip, 
and for lier failure to make that one trip, the court, under tlie report of the 
spécial master, awarded the libelant as damages the sum of $477.70, with 
costs of suit. The Foster reached Escanaba on her last trip on the morning 
of November 26, 1886, which was Thanksgiving day. By the terms of the 
eharter-party, libelant was under no obligation to commence loading her upon 
that "public holiday;" but commeneed loading her at 2 p. M. on the 28th day 
of November, as soon as she could be gotten up to the docks. The ore was 
frozen hard, and could not be loaded on the boat to any extent. After mak- 
ing the attempt to load her until 12 m. on the 29th day of November, wheu 
about 200 tons of the ore were placed on board, the loading was suspended, 
and the Foster was the next day laid up at Escanaba for the winter. If she 
could hâve been loaded before laying up for tlie winter, she cotild not bave 
made the trip, as the season for navigation had in fact closed before she com- 
nieneed taking on the 200 tons. When navigation opened in tlie spring of 
1887, she resumed her loading, and flnished taking on her cargo of ore May 

3, 1887. The bill of lading given for this cargo recited: "Freight at $ 

per gross ton." But the freight actually paid by libelant was $1.35 on the 
1,164 tons carried, being the sum of $407.40 above the contract price. The 
claim made by the libelant, and found by the spécial master, that other tonnage 
had been.obtained prior to November 22, 1886, in place ôf this last trip by the 
Foster, is not sustained. Libelant obtained other tonnage between the Ist 
and 16th of November, but it cannot properly be said to bave been secured 
in conséquence of the Foster's default,for libelant requested the Foster to go 
to Escanaba for her last load at or abbut the time of procuring such other 
tonnage, and when the Foster reached Escanaba, though late in the season, 
libelant commeneed loading her under the contract, and flnished loading her 
the following spring. Libelant thereby waived her préviens delay, and can 
only claim as its damage the différence between $1 per ton under the contract 
and $1.35 actually paid. 

Kespondents offered to let this cargo go un^er the contract. This was ail 
that libelant could demand under the circumstances. The matters of défense 
set u pin the answer and the relief sought by the cross-libel are wholly uu- 
sustained. 

The decree of the court below will be modified, so as to limit libelant's re- 
covery against respondents to the sum of $407.40. A Judgment for that 
amount, without interest, will be entered in favor of libelant against respond- 
ents, together with the costs of this court and of the court.below td be taxed. 
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The Francs. 

NicoLAY «.The France. 

(mstriat Court, S. D. New York. Maroh 26, 1893.) 

1. PlIX>TAOB PbbS^ABIJITIONAL COMPENSATION— VBSSBI, DBTAINBD— COMFUTATtON BY 

THE HaLF FoOT. 

Section 17, o. 467, Laws N. Y. 1868, in regard to pilotage fées, Is not superseded 
by the provisions of chapter 90, Laws 1884, and a pilotof an outward bound vessel, 
detained in the harbor beyond the usual time of teking the vessel f rom her wharf 
to sea, is entitled to Ihree dollars per day additional compensation. Where the 
statttte spécifies a computation by the draf t per foot, the amount may be reckoned 
by the nearest half foot, pro rata. 
i. LiBBL TO Reooveb Pilotage Febs— "Wiktbr Pilotaqb. 

Af ter the steam-ship France bad sailed for Iiondon, her cargo staifted, and she re- 
turned to New York. Not being able to get into her dock, she discharged a por- 
tion of her cargo at an anchorage in the bay . Af ter the rest of her cargo had been 
; restowed, and she had taken on board her pilot, the libelant, she returned to the 
anchorage to take on the cargo discharged there. Tbis detained her one day. 
The amount of the pilotage fee was calculated on the draft of the vessel aocording 
^tothe nearest half foot. E.eld, that that mode of computation is allowable after 
long acg.uiescence therein; also that libelant was entitled to an additional four dol- 
lai^ allowed in the winter sea'son, (Act 1858, g 16,) and to an additional three dollars 
for one day' s détention in the harbor. 

in Admiralty. 

Carpenter & Mosher, for libelant. 

John Chetwood and Adam Gosa, for claimant. 

Beown, District Judge. In my judgment the provisions of chapter 
90 of the Laws of 1884 of this state, in regard to the fées of pilots for 
piloting inward and outward bound vessels, were not designed to super- 
sede, and do not supersede, sections 16, 17, and 21, c. 467, Act 1853. 
Sections 13 and 14 of the act last named provide the "fées for piloting 
inward and outward bound vessels" respectively. Sections 1 and 2 of 
the act of 1884 cover precisely the same ground as sections 13 and 14 
of the formerait, and no more, and section 3 repeals only what is in- 
consistent therewith. But sections 16, 17, and 21 of the act of 1853 
relate to other matters evidently not designed to be included in sections 
13 and 14. Section 17 provides a compensation of three dollars "to 
be added to the pilotage for détention at the wharf, or in the harbor," etc. ; 
aiid section 21 provid es certain compensation for "services" rendered by 
pilots "for removing or transporting vessels in the harbor of New York." 
The act of 1884 does not touch the subject of those spécial provisions. 
Its scope is co-extensive with sections 13 and 14 of the former act, and 
no further. Sections 17 and 21 of the act of 1853 are not repealed by 
the act of 1884, because they are not inconsistent with the act of 1884, 
any more than with sections 13 and 14 of the act of 1853. 

Section 16 of the act of 1858 provides that between the Ist day of 
November and the Ist day of April inclusive, four dollars "shall be 
added to the fuU pilotage of every vessel coming into, or going out of, 
the port of New York." The previous sections 18 and 14 had deter- 
mined ^hat that "full pilotage" was; and as I regard the provisions of 
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sections 1 and 2 of the act of 1884 as a mère substitute for sections 13 
and 14 of the former act, it follôTiffl ttiât the provisions of section 16 of 
the act of 1858 remain in force. 

The amount of pilotage àllowed under both acts is to be computed 
according to thç draft at certain rates "per foot." The practice under 
both acts has always bèeri to recognizè in the computation fractions of 
arfooty and to reckon to a half foot or to the even foot, to whichever the 
«çtual draft in inches might be nearej?t, In later: years upon the de- 
mand of the Wilson line the proportions of a foot hâve been computed 
j^ijfd ftjlowed for according, to the exact draft in feet and inches. 

In the présent case the bill was rendered to the niaster and approved, 
as for 26i feet, the actual draft being 26 feet 5 inches. The usual prac- 
tice isevidently one that carries ont fiquitably the, gênerai intention of 
the l^w. I know of nothing that foïbids computation for fractions of a 
foot;: and the usual practice to make a rest at the half foot, and to com- 
pûte the rates according to the even foot or the half foot, whichever is 
ne^rest the actual drafti is recommended by ita practical convenience. 
ThjB rule Works in no Tvay unjustly to the ship, or to the advantage of 
tihe pîJots; and the différence bétween the results afforded by that rule 
and an exact proportionate measurement, is so small as to fall within 
the maxim de minimis non curât lex. 

Decree for the libelant for the bill as rendered, with three dollars ad- 
ditional under sections 17 and 21 ôf the act of 1853, with iaterest and 
Costa. 



The Ebastina. 

The Elm Pabk. 

Harbis V. Thk Elm Park and Thb Brastina. 
{District Court, S. D. New Tcyrk. April 8, 1893.) 

1. lÏAIUTIMlI LiBNS— TOWASB. 

Towage sejrvices are presumptively a lien on the vesseL It is for the elaimant 
to prove a personal crédit onljr, or to show circumstances that négative a oredit to 
thevesSéL 

2. Samb. 

On the eridence in thls case, held, that the towage services were rendered on 
the crédit of the vesseL 

In Admiralty. Libel for towage. 

Ifj/iand <fc\Za6mKe, for libelant. 

Carpenter & Mosher and A. A. Wray, for elaimant. 

Brown, District Judge. The only point litigated is whether the tow- 
age service was a lien upon the boats. The service sued for was ren- 
dered upon several trips during the month of July, 1891. Similar 
services had been rendered prior to July under a contract with one 
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Symonds, who was not the owûer of the boats; but Symonds paîd the 
libelant in. fall up to the Ist day of July. In the nionth of June the 
owner of the scows by a written contract with Symonds agreed to take 
the pl^e of Syipond^in the business for which tiie scows wereengaged, 
and to assume his obligations. The claimanl desired the libelant to 
accept him in place of Symonds as respects the pay for towages, which 
the libelant, not then knowing that the claimant was the owner of the 
scows, refused to do, except upon Mr. Symonds' security. On the llth 
of July, being informed*that the claimant was the owner of the scows, 
and being told by the claimant that the scows should stand as security 
for his towage, the libelant agreed to deal with the claimant on the same 
terms as those on which he bad previously dealt with Symonds, dating 
as from Jhe Ist day of July, and therefore incluàing the intermediàte 
towages; but this agreement was on condition that the claimant should 
pay the lîbelant's bili against Symonds up to July Ist, for which the 
claimant then held a check from Symonds for the libelant's benefit, to 
which the clainiant agreed; and at the' same time the libelant released 
Symonds from his contract and from his personai liability for the pre- 
vious towages. The claimant, however, instead of delivering to the 
libelant the check given him for the libelant's benefit, used it for his 
own benefit; and it was not until long afterwards that the libelant re- 
ceived from Symonds the amount due to him for towages up to the Ist 
of Jfuly. For this reason the written contract between the libelant and 
claimant, though drawn up, was never executed and delivered; but un- 
der the verbal arrangement above recited, thô towages were continued 
upon the claimant's orders. Nothing bas been paid on account, and 
this libel was filed for the towages after the Ist day of July. 

Towage services are presumptively a lien upon the vessel. It is for 
the claimant to prove a personai crédit only, or to show circumstances 
that négative a crédit of the vessel. The évidence, however, leaves no 
doubt that the towages from and after July 1 Ith were on the express 
crédit of the scowa. For such services as had been previously rendered 
between that date and this Ist of July, the claimant had given to the 
libelant his individual orders for the towage. The claimant was also 
not only the owner of the scows, but he was in fact the principal in the 
business for which the scows were used, since he had assumed Symonds' 
place under the contract previously executed with him. In addition to 
that, the évidence shows that on the llth of July the claimant agreed 
that the scows should be security to the libelant for his towages between 
that date and the Ist of July, as well as for future towage; and on the 
faith of this agreement the libelant released Symonds from liability for 
the prier towages since July Ist. Thèse circumstances are abundant 
grounds for a lien upon the scows for the services previously rendered 
between July Ist and llth, whether there was already a lien therefor or 
not. The failure to exécute and deliver the written contract drawn up 
between the libelant and the claimant, in conséquence of the latter's 
wrong conduct, does: not afl'ect the libelant's claim or lien for what was 
actually done by him on the faith of the verbal agreement. 
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i . The disputed item for demurrage in June can no loAgér be litigated , 
as it was setfled by Symonds; the item for demurrage in Jnly is not es- 
tablished. 

Decree for the libdant for the amount daimed, with interest and 
«osts. 



Whitcomb V. Emerson d al, 

(District Court, D. Maaaachmetts. AprU 12. 1893.) 

1. Limitation opLiabimtt— Fishino Vbssbl— "Peeight Pbndiko"— Sbason's Catoh. 

In the case of a flshlng véssel run under an agreement by whioh the cost of re- 
pàirs is deducted trom t!ne proceeds of the entire catch hefore division, a season's 
cruising ia to be oounted as a single voyage, and the earnings for the whole sea- 
son's flshing are, equally with the vessel, liable for the cost of repairs contracted 
on the vessel's account. Eence, when such vessel was wrecked, and her owners, 
on sult.by a material-man, claimed to limit their liability to the value of the wreck, 
held, that their liability was measured by the season's eamlngs added to the value 
of the wreok., 

2. Bamb— Pabt Owners— "Pbivitt ob Knqwxbdgb"— Aot Jrms 26, 1884 

Where rèpatrs were ordered by a ship-màster, who was also one of three eçinal 
part owners of a vessel, without the privlty or knowledge of the other owners, 
held, that the master was liable for the whole debt, and the other two owners wera 
each liable for one-third of it, under Act June 26, 1884, § 18. 

In Admiralty. Libel to recover the value of repairs furnished to ra- 
spondents' vessel. 

Oarver & Bbdgett, for libelant. 
Owm A. Gcdvin, for respondents. 

Nelson, District Judge. This case is a libel in personam by a mate- 
rial-man to recover $165.35 for repairs furnished to the fishing schooner 
William Emerson, owned.in equal shares by the three respondents, Em- 
erson, Whalen, and Rhoderick. The repairs were furnished in the 
monthsof January and February, 1890, at Provincetown, on the crédit 
of the vessel, to fit her for shore fishing during the coming season, and 
were necessary. After being fitted out, the vessel cruised during the 
entire season, making, numerous trips, and selling her fares in the Bos- 
ton marketi The proceeds were divided between the owners and shares- 
men according to what is known as the "Provincetown lay," by whieh 
the costs of repairs is included in the great gênerais, and deducted from 
the entire catch in the first instance, before division. At the close of 
the season the vessel was sent to Provincetown, to be laid up for the win- 
ter, her value then being $5,000. Instead of laying her up, as directed 
by Emerson, who was the managing owner, the respondent Rhoderick 
took her out on a fishing trip, and while out she was wrecked on Cape 
Cod. The wreek was sold for $803.50. Other debts to a considérable 
amount are also outstanding against the vessel. 

The act of June 26, 1884, (23 St. p. 57,) provides "that the individ- 
ual liabilities of a ship-owner shall be limited to the proportion of any 
and ail debts and liabilities that bis individual share of the vessel bears 
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to the whole; and tbe aggregate liabilities of ail the owners of a vessel 
on account of the same shall not exceed the value of such vessels and 
freight pending." By the act of June 18, 1886, § 4, (24 St. p. 80,) 
this section, and aiso sections 4282^288 of the Revised Statutes, which 
contain other provisions for limiting the liabilities of ship-owners, are 
extended to ail seargoing vessels, and this includes fishing vessels. The 
respondents Emerson and Whalen now offer to pay into court the sum 
of $303.50, received from the sale of the wreck, and claim that upon 
such payment they should be exempted from further liability for ail the 
debts of the vessel. But it is clear that this claim cannot be maintained. 
Their offer makes no allowance for the fares of fish caught and sold dur- 
ing the season. By the terms of the fishing contract, the cost of repairs 
should hâve been deducted from the proceeds of the fish caught and 
sold, and if this was not done, it was through no fault of the libelant. 
The season's cruising is to be counted as a single voyage, and the earn- 
ings during the whole season's fishing are, equally with the vessel, liable 
for debts contracted on the vessel's account. The amount of the earn- 
ings does not appear, and they must be presumed to exceed the debts. 
As there is no offer to pay the earnings into court, or to apply them to 
the paynient of the debts, there is no exemption from liability from the 
debts under the statutes referred to. 

It appears that the repairs were furnished upon the order of Rhoderick 
alone, whp was also the master, without the privity or knowledge of the 
other owners, and not under any contract with them, except so far as 
the master had implied authority to bind them as part owners for nec- 
essaries. As the liability of Emerson and Whalen for the repairs arises 
solely from their ownership of two-thirds interest in the vessel, and not 
on account of their personal intervention, the liability of each ia limited 
to one-third of the debt, by section 18 of the act of 1884. The Amm 
D. Carver, 35 Fed. Rep. 665; McPhaU v. WîUiams, 41 Fed. Rep. 61. 

The libelant is entitled to a decree for the whole debt against Rhoder- 
ick, and for one-third of the debt against Emerson and Whalen, respect- 
ively, with costs; and it is so ordered. 



The Steam Tog Luckenbach. 

Lewis Luckenbach et al. v. The Georgia and Claimants. 

(Circuit C<mrt cj" AppecOs, Fourth Circtiit. April 13, 1893.) 

CSOLMSIOÎI— TCG JÛSTD StBAMEK — RtJLE 19. 

A tug roundmg Town point, in Notfolk harbor, under considérable speed, BUd- 
denly came in sight of a steamer jnst under way leaving her wharf, and headingr 
ont into the harbor towards Portsmouth. The steamer blew one whistle and kept 
her course. The tug replied with two whistles, and, puttlng herhelm to starboard, 
attempted to cross the steamer's bow. The steamer promptly reversed, but coifld 
nof avôid a collision. Held, that thè tug, having the steamer on her starboard side, 
was governed by rule 19, (Bev. St. § 4233,) and bouud to keep outof the way. Held, 

v.SOF.no.l — 9 



• : 4ihfitt;tIiieidaDfeT of tlt6 sDjDatlon avoM trqm Hm speed ot tbe tng whUe ronnaing • 
pplfit whioh shut ovX 6t ylew vessels naVigatiDg thè bai-bor beyonâ, and that It waa 

' ' 'tiilèi^ltini taér iiaviga1â6ii ^litcb preventéd ber Obeying the rule. Hélâ, that tli« 
• ipttipt safe gpeed is wb«thpr it is Buoh as aUows the vçsgel to oomply wlth the duty 
.impcweâ upon hér. H«iâ that; tbe tng being clearly in f amt in running at too great 
' ij^edi and in falling to obey the rule, the bnrden was oast npon ber to establish 
sçnme ^ault on the part ôC the steamer oontributing to the disaster, and, having 
fàlled to do Bo, the decree of the district dourt, holding her tolely to blâme, should 
be Hfflrmed. 

(SvI^aInl« by the Court.) 

Âppeal from the District Court of the United States for the Eastem 
District of Virginia. 

In Àdmiralty. 

Statement by MoREls, District Judge: ' 

Thèse were croBS-libels filed by the ownera ofthe steamer Georgia 
ahd the owners of the steam-tug Lnokenbàoh to recover damages resuit- 
ing lron!i a collision in the harbor of Norfolk about 4 o'clock in the ttîtr 
ernoôbof May 9, 1891. The Geor^a had just left her Norfolk wharf, 
and was proceeding southerly towiards her wharf in Portsmouth. The 
steam-'tag was coming dOwn the river in a northerly direction. The 
collision occurred aboùt 210 yards from the wharf, Which the Georgia 
had just left, and both vessels were sériously daraaged. The tug was 
eut into on her port bow about 30 feet from her stem, and the stem of 
the Geot^ia was brokài and twisted over from port to starboard. The 
Georgia is a large passenger steamer, about 800 feet in length and 40 
feet in breadth. The tug was built for océan towing, and is 130 feet 
long and 26 feet in breadth. The libel of the owners of the Georgia 
States that the steamer was leaving her wharf on her regular route to 
Portsmouth, and Was proceeding slowly, when the officer in charge saw 
the tug on his port bow passing close to a steamer lying at a wharf on 
Town point, which projects into the river; that he signaled the tug with 
one whisUe and the tug answered with two whistles; that, seeing the 
tug was advancifag rapidly, he blew danger signais, and reversed the 
Georgia's engine to avoid her, but the tug continued approaching under 
a starboard wheel, and ran violently across the Georgia's stem. The 
answer and cross-libel of the owners of the tug state that she was mov- 
ing down the harbor, and heard one blast of a whistle as if coming from 
a steamer lying at a wharf below Town point and about to move from 
her wharf; that the tug starboarded and gave two whistles, meaning to 
go out further into the river; that immediately afterwards the tug passed 
a steamer lying at the wharf on Town point, and was then able to see 
the Georgia, which appeared to be hugging the "Western Une of her 
wharf; that a few seconds later the Georgia was seen suddenly and rap- 
idly to shoot out froûi her wharf into thé stream, and continued to move 
rapidly in that direction until a collision was inévitable, notwithstand- 
the tug had put her heim hard a-starboard and had reversed her en- 
glues, and before the collision had overcome her forward motion. The 
district judge found that when the two steam-vessels came in view of 
each other they were both under way, and that the Georgia was on the 
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starboard side of the tug; that the situation was controlled by rule 19, 
(Rev. St. § 4233,) which required the tug to keep out of the way; thàt 
the tug attempted to do so by putting ber helm to starboard and cross- 
ing thé bows of the Georgia; and that her faihire in the attempt and the 
conséquent collision was due to thé fact, which the Court found, that 
while running in the harbor, and near the ends of the wharves, and 
when about to rôùnd a projectihg point of land covered with buildings, 
which shut out her view, she maintained such an imprudent rate of 
speed that when she could see the Georgia she was so close and going 
so rapidly that it \?as doubtfiil, if not impossible, if any maneuver she 
could âdopt would hâve enabled her to avoid the collision. The district 
court found that thé Georgia had not been wanting in any proper pre^ 
caution, and had done nothlng to embarrass the tug, and was not in 
fault. A decree was entered awarding to the Georgia her iuU damages, 
and the owners of the tug bave appealed. 

Robert M. Hughes, for appellants. 

TFAîte & Oamelt, for appellees. 

Before Follee, Chief Justice, Bond, Circuit Judge, and Mobeis, 
District Judge. 

MoEEis, District Judge, (after slating thefads as above.) The appeal 
proceeds upon the ground that the district court was in error in finding 
(1) that the speed of the tug was excessive; (2) in holding that the situa- 
tion was such that rule 19 (Rev. St. § 4233) was applicable, and the Geor- 
gia the privileged vessel, and the duty cast upon the tug to avoid her. 
The appellants contend thàt the Georgia was moving as fast or faster than 
the tug, and so near to the wharves on the Georgia's port side that the 
tug could only avoid her by passing on ber starboard side; that the tug 
attempted to do this, and gave a signal of two blasts, and put her helm 
to starboard, and would hâve succeeded had the Georgia done her part 
by promptly reversing; that because of the nearness of the wharves on 
the Georgia's port side, and the obstruction of the view by the project- 
ingland called "Town Point," the situation wasgoverned by the spécial 
instructions contained in rule 24, (Rev. St. § 4233:) 

"In construing and obeying tbese rules due regard must be bad to ail dan- 
gers of navigalion, and to any spécial circuiustances. which may exist in any 
particnlar case, rendering a departure from them necessary in order to avoid 
immédiate danger." 

The testimony contained in the record convinces us that the district 
court correctly found that the two vessels must hâve been approaching 
each other atthe rate of 10 miles an hour, or nearly 300 yards in a min- 
ute, and we think the decided prépondérance of testimony and the nec- 
essary inference from proven facts is that the tug was moving at a much 
greater speed than the Georgia. Aside from the weight of the direct 
testimony of witnesses apparently disinterested and not connected with 
either vessel, who state that the speed of thè tug in passing Town point 
was so unusualas to attract attention, it must be conceded that the place 
of collision was only about 210 yards from the wharf from which the 
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(îeorgia had just cast off her stera line. She had been lying in the 
dock wilh her bow inshore, and had backed to the end of the dock, and 
npon a line fast to the end of the wharf had swung around until her 
bow was in the stream, when she cast dff the line. and started ahead. 
As the Georgia is 100 yards long, the distance to the place of collision 
was only about twice her length, and it is highly improbable, if not im- 
possible, that she could hâve attained more than steerage way. Wit- 
nesses estimate that the tug, in passing Town point, was making 10 
miles an hour, but it is, of qourse, unnecessary to determime how fast 
she wasgoing to détermine whether her speed was imprudent or not. 
The test, of safe speed is whether it is such as allows the vessel tocomply 
with the duty imposed upon her, and to avoid collision with other ves- 
sels in the situations in which she may reasonably expect to find them. 
The Favorita, 18 Wall. 598. On a calm, clear day, in a harbor not af- 
fected by current or tide, and npt crowded, with nothing to embarrass 
her except the well-known projection in the outline of the wharves, the 
tug coUided with a vessel not over two lengths from the wharf she had 
just been fast to, and the tug's défense is that coming around the curve 
she Buddenly found herself in such a situation with respect to the other 
vessel that no sailing rules were applicable, and a collision was inévita- 
ble unless the other vessel at once backed into her dock. The explana- 
tion of the dang;er of the situation, in our judgment, is to be found in 
the imprudent speed of the tug while rounding so near to the wharves 
on Town point. 

The testimohy of the master of the tug is not reconcilable with 
the çonceded facts. He testifles that just as he nearéd Town point he 
heard one blàst of a whistle, from around the point, indicating to him 
that some steam-vessel was casting off her lines to move from her 
wharf; that presently, when he had rounded the point sufficiently to see 
the Georgia, he saw her about 800 feet off, apparently lying at her 
wharf; that he blew two blasts and put his wheel a-starboard to go fur- 
ther out into the river, and saw the Georgia moving along parallel to 
the wharves and so close to them on her port side that the tug could 
not pass between her and them; that, notwithstanding his own original 
course was, as he claims, over 100 feet off from the wharves, and that 
under his starboard helm he changed his course six points, the Georgia 
ehanged her course and shot out into the river at a speed of at least four 
miles an hour, and ran down the tug. The statement that the Georgia 
was first seen apparently stationary, and then proceeding along the line 
of the wharves, cannot be reconciled with the fact that her bow was so 
quickly afterwards 200 yards out in the river, and there coUided with 
the tug, which claims to bave started from a point 100 feet from the 
wharves, and to hâve been running away from them under a hard a-port 
helm. The mate of the tug, who was at the wheel in the pilot>house, 
testifies that he heard the signal of one blast as they were rounding the 
point, and presently saw the Georgia coming out from her wharf, and 
then the tug blew two blasts, and starboarded her helm and stopped and 
reversed fuU speed astern; that when he first saw the Georgia her stern 
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was very near the wharf and her bows a littJe off in the stream, and ap- 
parently just beginning to move out; that she was on the tug's starboard 
bow, and appeared to keep her course; that she sounded danger signais 
soon after the tug blew two whistles. He claims, also, that the tug, at 
the moment of collision, had stopped her headway, and was nearly still 
in the water. This testimony of the mate of the tug supports the find- 
ing that the Georgia was heading out into the stream, and was just un- 
der headway, and was on the tug's starboard side when seen by her. 
It puts the two steamers in the position of crossing vessels with the Geor- 
gia on the starboard side of the tug, with a duty imposed upon the tug 
by rule 19 to keep out of the way. No doubt the tug did reverse, but 
the statement that she had lost her headway is refuted by the fact that 
by the collision the Georgia's bow was violently twisted from port to 
starboard. If, however, we were to adopt the view urged by the appel- 
lants, that although the Georgia was on the tug's starboard side this did 
not arise from the courses upon which the vessel was proceeding, but 
merely from the fact that the tug was rounding a projecting wharf, and 
that the two steamers are to be considered as vessels maneuvering at 
close quarters about the wharves of a harbor, not governed by rule 19, 
but each equally obliged to avoid the other, we are not able to see that 
the tug is placed in any better plight. Under such circumstances her 
speed would be still more imprudent. Spécial attention is directed to 
the caution required to be exercised in such a situation by the note to 
pilot rule 8 : 

"N. B. ïhe foregoing rulesare to be complied with in ail cases except when 
steamers are navigating in a crowded channel or in the vicinity of wharves; 
under such circumstances steamers roust be run and managed with great 
caution, sounding the whistle as may be necessary to guard against collision 
or other accidents. " 

The appellants invoke rule 24 (Rev. St. § 4233) as justifying their not 
obeying rule 19, but it is apparent, we think, that the only danger of 
navigation was created by the tug rounding Town point, with notice that 
a vessel was leaving her wharf, at such a rate of speed that she was un- 
able promptly to control her movements, and was obliged to attempt to 
run across the other vessel's bows. Further discussion is unnecessary to 
show that the district court was right in holding the tug in fault. 

The appellants contend that the Georgia was in fault in that (1) she 
did not back promptly as soon as there was risk of collision; (2) that 
she had no proper lookout; (3) that her signal of one whistle was im- 
proper. It is true that the speciallj' designated lookout of the Georgia 
was aft, attending to taking in the stern line on which the steamer had 
swung around into the river, but there is no ground for the contention 
that the tug was not seen by the first ofKcer and by the quartermaster 
in the wheel-house as soon aS she could be seen around the bows of the 
steamer which was lying up stream at the Town point wharf. The 
steamer had just then started ahead , and she at once blew a signal of 
one whistle as soon as they saw the tug, having previously given a short 
blast when the line was to be cast off. The signal of one whistle must 
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havè been given as soonas it was possible for thoae on the Georgîa to sea 
the tug, because it was heard by the «fiicers of the ttig before they fuUy 
eaw the Geofgia. The collision cannot, therefore, be attributed to the 
want of à spécial lookout on the Georgia. When the signal of one 
whistle was giVen by the Georgia she was gathering headway on her 
course, whioh was about S. by W., while the tug was apparently on a 
course about N. W. by N., and about 300 yards off on the Georgia's 
port bow. It wàs the duty of the Georgia to hold her course, and the 
signal of one whistle meant that her course was to starboard with refer- 
'ence to the tug, and away from the wharves, and that she would keep 
jit. As the space between the Georgia and the wharves was constantly 
; widening, there was no reason for those in charge of her to suppose that, 
if the tug was going at a prudent speed, there would not be space be- 
tween the Georgia's stem and the wharves for the tug to pass. There 
was nothing, therefore, misleading in the signal. Those in charge of 
the tug were not misled by it, but, after hearing it, and before they fully 
made out the movement and course of the Georgia, starboarded and 
blew their signal of two whistles. It was then that the danger of collision 
was first apparent to those on the Georgia, and they promptly reversed 
her engines full speed astern. The appellants contend that the direction 
of the eut into the tug's bow shows that the tug, at the time of collision, 
had stopped, and that the Georgia was going ahead, and therefore had 
;not promptly reversed, but the direct proof is too strong to be overcome 
jby inferences drawn from the testimony on that subject. The immédi- 
ate and primary cause of the collision was the imprudent speed of the 
|tug and her want of caution in rounding Town point so close to the 
wharves. The burden is upon her to establish some fault or neglect on 
the part of the Georgia contributing to the disaster, and this, we agrée 
with the district court, the appellants bave not succeeded in doing. 
The decree of the court below is afiîrmed, with interesl and custs of 
the appeal to be paid by the appellants. 



The Doeis Eckhoff, 

LouD et al. v. The Dobis Eckhoff. 
(CUrcuît Court of Appeals, Second Circuit. Janaarjr 18, 1893.) 

CJoujsioN— TuGS AND Tows— Rbsponsibilitt op Tow. 

A bark and a sohooner were eacti on a ha\irser in tow of a tug in the Bast river. 
Bach tow had her master and crew aboard, who, however, were not taking charge 
of her navigation, but, on the ccntrary, were receiving and obeying orders from the 
tugs, and each tow was foUowing in the wako of bertug. The tugs, however, were 
not prooeeding in the middle of tha Bast river, as required by statute, but wera 
near tha shore. The bark and the sohooner came in collision by reason of fault on 
' the part of the tugs, neither tihe bàrk nor sohooner doing anything to contribute to 
the collision. H^ld, that the tows wçre not obargeable with participation in tha 
fault of the tugs in navigating in a forbiddan part of the river. 83 Fed. Rep. 555, 
affirmed. 
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In Admiralty. Appeal from a decree of the circuit court of the 
United States for the southem district of New York, affirming pro forma 
a decree of the district court for said district, which held in fault both 
tugs and both tows for the collision described in the opinion. 32 Fed. 
Rep. 555. And see 41 Fed. Rep. 166. Both tows appealed to this court, 
the tugs not appealing. Reversed. 

George Â. Black, for libelants, appellants. 

Goodrich, Deady & Goodrich, ( William W: Qoodrîch, of counsel,) for 
claimants, appellants. 

Before Wallace and Lacombe, Circuit Judges. 

Lacombe, Circuit Judge. On the morning of March 8, 1886, ahout 
10 o'clock, a collision occurred between the bark Doris Eckhoff, in tow 
of the tiig R. S. Carter, and the schooner C. R. Flint, in tow of the tug 
John G. Stevens. The damage to the Flint and cargo was about 
$12,000 to $13,000; to the Eckhoflf, about $300. The Flint brought 
action against the bark and both tugs. The tugs were not attached, on 
account of their leaving the jurisdiction, and the marshal only seized the 
bark. On pétition of the owners of the bark, the owners of the tugs 
Sherman and Hughes were made respondents, and brought into this 
action. Thèse two were the joint owners of both tugs, and Sherman 
was master of the Stevens, and in charge of her navigation at the time of 
the collision. After the escape of the tugs from the jurisdiction, they 
were libeled in Brooklyn, and made default, but lienorsfor supplies in- 
tervened, and contested the priority of the liens, and libelants coUected, 
after a long litigation, from the proceeds of the R. S. Carter, about 
$2,000. AU claimed the benefit of the limitation of liability provided 
by section 4283, Rev. St. U. S. 

The day was fine, with but little wind. The tide was strong flood. 
The bark, in tow of the Carter, on a hawser of 40 fathoms, was going 
down in the eddy, close to the New York shore. The schooner, in tow 
of the SteVens, on a hawser of 40 fathoms, was going up the East river, 
about one third of the distance from the New York shore. The river 
makes a bend at Corlear's Hook, which may be roughly stated to extend 
from Grand street to Jackson street. On the flood tide there is an eddy 
which commences at Jackson street, and extends, in a V shape, up to 
Grand street ferry, where it is from 250 to 300 feet wide. The true 
tide, outside that, runs with great strength, four or five miles an hour, 
and is broken up into what some of the witnesses call "whirling pools" 
or eddies, which vary with différent conditions of tide and wind, so as 
to render the navigation of this part of the river somewhat bazardons, — 
a fact well known to navigators in thèse waters. The several expert 
witnesses for both sides testify that the safest course for a vessel coming 
down the river under thèse circumstances is to keep out in the middle 
of the river, so as to avoid striking this tide with the starboàrd bow. 
The Carter and her tow rounded the bend of the river, passing through 
the slack wàter, and, as the bark reached the true tide, she took a rank 
theer to starboàrd, and came into collision with the Flint. The district 
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judge held ail four vessçls in fault, and the owners of the bark and of 
the schooner hâve appealed. As the district judge held both tugs in 
fault, as neither of them has appealed, and as no one suggests that they 
were not in fault, that proposition may be accepted without any further 
discussion of their navigation than such as may be necessary to déter- 
mine the question raised on this appeal. The answer of the bark 
charged the schooner with fault, in that, seeing a collision imminent, 
she did not port her wheel. We do not find in the évidence sufficient 
to sustain this charge. On the contrary, she did port her wheel, and 
thus endeavored, though unsuccessfuUy, to avoid collision. That she 
was nol so far over towards mid-river as to be out of the way of 
the Eckhoff was a conséquence of the navigation of her tug. The 
district judge, however, held the schooner, because both tug and 
schooner were not more than one third of the distance from the New 
York shore, instead of being in mid-river, as required by the state stat- 
ute, (chapter 321, p. 450, Laws ISéS,) in other words, because "she 
was navigating in an unlawful place." Her master and crew were 
aboard. She was being moved through the harbor under the ordinary 
contraçt of towage, by which " the owners of the tow do not necessarily 
constitute the master and crew of the tug their agents in performing the 
service, as they neither appoint the master of the tug, nor employ the 
crew, nor can they displace either one or the other. Their contraçt for 
the service, even though it was negotiated with the master of the tug, 
ia,in légal contemplation, madewith the owners of the vessel employed, 
and the master of the tug continues to be the agent of the owners of 
his vessel." The Glarita, 23 Wall. 11. So far as the proper navigation 
of the tow itself is concerned, the law is abundantly settled that she is 
bound to follow the guidance of the tug, to keep in her wake, and con- 
form to her directions. 2%e Margaret, 94 U. S. 494. This the schooner 
did. The district judge, however, held that the master and crew of 
the schooner were participating in the navigation, and in fault for not 
çontrolling the movements of the tug to the extent of requiring her to 
proceed in mid-river, either by ordering her to do so, or by endeavoring 
to swing her over in that direction by altering the helm of the Flint, 
irrespective of the heading of the tug; that thefe was "at least an ac- 
quiescence on the part of the master of the schooner in the illégal course 
taken by the tug;" and that as he was présent, with his crew on board, 
Steering after the tug, he must be held to hâve participated in the nav- 
igation on that course. We do not find that this proposition is sup- 
ported by the authorities. The tug was, in fact, under the command 
and direction of her own master, and received no orders or directions 
from those on board the Flint. On the contrary, those on the tow re- 
ceived and obeyed orders from the tug. We are unable to distinguish 
this case from that of The John Fraser, 21 How. 184. In that case the 
Fraser was in tow of the steamboat General Clinch, which navigated 
with her into such dangerous proximity to an anchored vessel that, upon 
casting oÉf the hawser, the Fraser was unable to avoid collision. Al- 
though sh^ had her master and crew on board, and was attending to 
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her own helm, she was not held to be participating in the navigation, 
The court said: 

"Accordingto the usage of trade at that port, she engaged a steamboat, 
well acquainted with the harbor and its usages, to bring her in. * * * 
The General Clinch was * * * under the command and direction of her 
own pllot. * « * She eould sélect her own course and her own rate of 
speed. * * * Wheu fastened to the hawser, and in tow, the JTraser waa 
controlled entirely by the steam tug, both as to her course and speed. ïhe 
steamboat was not subject to the orders of the commander of the John Fra- 
ser, but was altogether under the control and direction of her own commander. 
* * * The Fraser could do nothing more than watch the motions of the 
steamboat, and use her own rudder, so as to keep as nearly as migbt be in the 
wake of the tug to which she was attached." 

— And held that the collision was not caused hy any fault or négligence 
on the part of the Fraser, and that she was not answerable for the consé- 
quences of the improper navigation of the Clinch. We do not find any 
qualification of the rule laid down in this case in any subséquent dé- 
cision. 

In Sturgisv. Boyer, 24 How. 110, the vessel in tow had on board only 
her mate and a gang of stevedores, and was held not in fault for à col- 
lision. The court said: 

"Cases arise undoubtedly when both the tow and the tug are jointly liable 
for the conséquences of a collision, as when those in charge of the respective 
vessels joifitlyparticipate in their control and management, and themastersor 
crews of both vessels are either defleient in skill, omit to take due care, or are 
guilty of négligence in their navigation. Other cases may well be imagined 
when the towalone would be responsible; as when the tug is employed by the 
master or owners of the tow as tîie mère motive power to propel their vessels 
from one point to another, and both vessels are exclusively under the control, 
direction, and management of the master and erew of the tow. * * * But 
whenever the tug, under the charge of her own master and crew, and in the 
usual and ordinary course of such an employment, undertakes to transport an- 
other vessel, which for the time being bas neither her master nor crew on 
board, from one point to another, over waters where such accessory motive 
power is iiecessary or usually employed, she must be held responsible for the 
proper navigation of both vessels; and third personssuffering damage through 
the fault of those in charge of the vessels must, under such circumstauces, 
look to the tug, her master or owners. * * * Assuming that the tug is à 
Buitable vessel, * * * so that no degree of négligence can attach to thé 
owners of the tow on the ground that the motive power employed by them 
was in an ungeaworthy condition, the tow, under the circumstauces supposed, 
is no more responsible for the conséquences of a collision than somuch freight; 
and it ia not perceived that it can make any différence in that behalf that a 
part, or even the whole, of the offlcers and crew of the tow are on board, pro- 
vided it clearly appears * * * that from the nature of the undertaking, 
and the usual course of conducting it, the master and crew of the tow were 
not expected to participate in the navigation of the vessel, and were not guilty 
of any négligence or omission of duty byrefraining from such participation." 

In The Mabey and Cooper, 14 Wall. 204, the tow was held in fault as 
well as the tug; but the ship in that case ordered the tug to take her to 
sea in an unfavorable state of the wind and tide, and when navigation 
was dangerous, and the tug consented to go to sea only upon the ship's 
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Qwnçra ipsisting lïpon tjbe towing, and upon thèir agreeing to take the 
risk of ail accident, the collision being a direct conséquence of this im- 
provident action, as the ship was unexpectedly caught in an immense 
field of floating ice, which, in spite of the power of the steam tug, swept 
her against libelants' ship. "Want of due care," said the court, "is 
showB iïi the faot that the ship went to sea at a moment when * * * 
it was not safe, in view of the condition of the weather and tide." 

In 2%« Virginia Ehrman, 97 U. S. 3Û9, the tow was held in fault, not 
for navigating with the tug in too close proximity to anchored dredges, 
but because she might herself bave prevented the collision by a timely 
starboarding of her own helm. 

In The CiviUa, 103 U. S. 699, 701, the ship had a pilot on board, and 
it was expressly found as a faot that the tug was subject to his orders. 
He was in gênerai charge of the navigation pf both vessels, and the court 
held the ship in fault because he faîled to give tbe necessary directions 
to the tug to avoid approaching danger. See, also, The CcnnediciU, Id. 
710; The C^ianta, 28 Wall. 1; Jackson v. Eastm, 7 Ben. 191; The GaMUo, 
28 Fed. Rep, 469. 

We are therefore of the opinion that the Flint can no more be held 
responsible for faulty navigation, because she folio wed the course of the 
tug, and did not undertake to direct its movements, though that course 
lay, not through mid-river, but east of it, than was the John Fraser, 
because, with her master, helmsman, and crew on board, she followed 
without undertaking to direct the course of her tug, although that 
course led her into dangerous proximity with an anchored vessel; and, as 
no maneuver or omission of her own is shown to bave contributed to 
the collision, we find her free from fault. 

For the same reasons, we do not find the Doris Eckhoff in fault, be- 
cause she followed the course of the Carter, without undertaking to di- 
rect or control it, although the collision was undoubtedly caused by the 
fact that the course selected by the Carter was too close to the New York 
shore, where her tow was exposed to the efïect of tidal currents, which 
might havé been avoided had tug and tow been navigating in the middle 
of the river. The Doris EckhofFgave no orders to the tug, but, on the 
contrary, received and obeyed orders from her. The further charge in 
the libel that<the Carter was not sufficiently powerful to handle the Eck- 
hoff is not borne out by the proof. But it is also contended that im- 
proper handling of her own helm co-operated with the set of the tide to 
cause the sheer which brpught her into collision with the Flint. The 
testimony upon this branch of the case is conflicting. Two witnesses, 
who were on a third tug (the AUen) going up ahead of the Stevens, tes- 
tify that the rudder blade of the Eckhoff, at the time she took the sheer, 
was pointing to the port quarter, that is, that she was under a hard 
astarboard hèlm, and that it so continued down to the very moment of 
collision. Thjs last statement is jnherently improbable, and was not 
credited by the district judge, who finds that her helm was ported, but 
too late to be effectuai to avoid the Flint. The bark was drawing 14 
feet of water, and they claim to bave noticed the position of its blade at 
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a distance of 400 or 500 feet. The very extent of the sheer to port may 
hâve led them to infer that her helm must hâve been hard astarboard. 
Moreover, there is a suggestion of unfriendly feeling between one of 
them and the captain of the Doris Eckhoff. We are therefore inclined 
to give credence rather to the circumstantial statement of the captain 
and helinsman of the Eckhoff than to the évidence of thèse two indé- 
pendant witnesses. McNally v. Meyer, 5 Ben. 239 j Steamship Co. v. 
Rumball, 21 How. 372. 

The weight of évidence satisfies us, as it did the district judge, that, 
after rounding the bend in the river, the Carter, of her own volition, and 
not through the effect of the cross tide, headed towards the Brooklyn 
shore, (which is a customary maneuver with vessels making the tum 
so close to the New York shore,) intending to pass just astern of the 
Flint, and that, iioticing this maneuver, the Eckhoff starboarded to 
iollow her, while herself still in the slack water. While the Carter, no 
doubt, was in i'ault. for thus sheering sooner than she should hâve donc, 
with the Flint so near to herself and her tow, we are not satisfied that 
the Eckhoff was in fault for following her, in view of the well-settled 
rule which requires vessels in tow to conform their movements to those 
of their tugs. Tlie Galileo, 28 Fed. Rep. 469. We are further satisfied 
that, at the moment her bow touched the flood tide, her wheel was 
heaved hard aport, and kept so, which was proper navigation. That 
such porting did not operate to counteract the set of the tide was due in 
part to the fact that it is so strong in that part of the river that, as one 
of the claimants' expert witnesses testified, it would carrj^ her ove^ to- 
warcis Brooklyn three or four lengths, no matter how carefully her helm 
was attended to, but chiefly because, as the tug entereci the true tide, its 
headway was checked, and the hawser slackened, depriving the bark of 
the assistance she would otherwise hâve had in checking her sheer. 
That she was in that part of the river was, as we hâve found, the fault 
of the Carter, with participation in which she is not chargeable; that she, 
followed the tug while in the slack water was her duty inder the law; 
and that, as she ran into the true tide with its powerful cross set, she at 
once hard aported, as she should hâve doue, we are satisfied from the 
proof. The other averments of fault on the part of the Eckhoff, viz., 
that she was not properly manned, did not keep a proper lookout, did 
not anchor, and eraployed a tug not sufiiciently powerful totow, are not 
sustained by the proof. We therefore find the Doris Eckhoff" free from 
fault. 

The decreeof the circuit court is therefore reversed, and the case re- 
manded, with instructions to decree in accordance with the views ex- 
pressed herein, with costs of the district court to the Flint against the 
respondents, and no costs of the circuit court or of this court to eitlier 
appellent as against the other. It should be noted, further, that, as 
the owuers of the Eckhoff filed no libel or cross libel denianding damages, 
none vnn be awarded to them; and that as Sherman, who was part 
owner of the Stevens, was mastér of her at the time of the collision, he 
is not entitled to any limitation of liability as respects her share of the 
loss. 
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The Maetha Boqaet. 

Manning et al. v. The Maetha Bogabt. 
(.District Court, S. D. New York. March 86, 1892.) 

Collision — Steam and Sail Meeting — Missino Stats— Dhipting. 

A tug with a tow on a bawser coming dowu the East river belowCorlear'sHook, 
and working over to the Brooklyn shore, saw ahead of hér a sohooner beatiug up 
stream, and moving towards the Brooklyn side. The tug thereupon gave several 
whistles, and, going close inshore, came to a stand-still along-side of some boats 
at the end of a pier. The sohooner tacked about 100 feet ahead of the tug, and 
passed the tug saf ely, but, losing control of herself , drif ted up some 300 feet f urther, 
and colUded with the tow while lying at rest against another boat, along-side a 
wharf. Held, that the tug was not liable for the collision. 

In Admiralty. Libel for collision. 
Cm-penter & Mosher, for libelantg. 
Hyland & Zabriskie, for claimant. 

Brown, District Judge. \a the aftemoon of October 21, 1891, as the 
libelants' sohooner John BrilJ was beating up the East river in the fiood- 
tide against a northerly wind, she tacked about opposite Catherine street 
ferry on the Brooklyn side, or. a little below, but came about so slowly 
that before filling away she drifted with the flood-tide at least 400 feet 
up to Adams street, where her stern struck a square-headed barge in tow 
on a hawser from the Martha Bogart, and received some damage, for 
which this libel was filed. 

The Bogart was coming down river, and passing Corlear's Hook in 
about mid-river, worked over to the Brooklyn side to pass a tug with a 
couple of vessels along-side offJay street, and thennoticed the libelants' 
schooner two or three blocks distant heading towards the Brooklyn shore. 
To avoid coming iu contact with the schooner, and in order to go under 
her stern after she should hâve tacked from the BrQoklj'n shore, which 
she would very soon do, the tug gave several toots of her whistle, hauled 
in close to the Brooklyn docks, and came to a stand-still immediately 
along-side four coal-boats at the end of the Washington-Street pier, while 
the tow came to a stand-still against the end of a canal-boat projecting 
only 15 feet from the Adams-Street pier. The schooner tacked about 
100 feet below and ahead of the tug, and in passing upwards in stays 
cleared the tug by about 15 feet; but losing control of herself, drifted 
some 300 feet further against the barge, which, as above stated, was at 
rest against a coal-boat and only 15 feet from the pier. 

The libelants' action is founded upon alleged fault of the tug in not 
avoidiug the schooner. But the tug for the purpose of avoiding the 
schooner had stopped her navigation and çome to a stand-still, in efifect 
making a landing both for herself and for her tow along the ends of the 
piers. It would scarcely be contended that had the Adams-Street pier 
been the destination of the barge, the tug would hâve been in fault for 
stopping and landing her there precisely as was done in this case; or 
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that the tug would bave been liable for the subséquent drifting of the 
schooner against her tow. Her landing there was neither forbidden nor 
imprudent. The drifting of the schooner some400 feet or more in mak- 
ing her tack was certainly a most unusual occurrence, and beyond any- 
thing that the master of the tug was bound to anticipate, or to provide 
against. It was evidently as unexpected by the schooner, as by the tug, 
and was in no way caused by the tug. 

Considering the difficulties of avoiding vessels beating across the nar- 
row channel of theEast river above the bridge in a strong tide, by a tug 
having a tow upon a hawser, and the actual liability to collision in this 
case had the tug kept towards the New York shore in the uncertainty 
that attended the schooner's course, it seems to me that the coufse actu- 
ally adopted by the tug was the one which, upon ail reasonable expec- 
tations, offered the freest course to the schooner, and was most likely to 
avoid collision. It violated no rule of law, and it seems to me not open 
to the charge of fault or bad judgment. 

The accident seems to me due to the périls ofEast river navigation; 
namely, (1) the présence of another tow in mid-river, compelling the 
schooner to make her previous tack there; (2) the présence of a sloop 
between that tow and the Brooklyn shore, which served to delay the 
schooner's làst tack; and (3) some conditions attending her final tack 
not satisfactorily explained by the schooner, the resuit of which alto- 
gether was that she lost control of herself, and drifted in the flood-tide 
in a manner most unusual and not to be anticipated by the tug, against 
the barge at rest near the piers 400 feet distant. This was, I think, the 
schooner's risk and not the tug's. 

I must find that those facts do not amount to négligence in the tug, 
and the libel should, therefore, be dismissed, with costs. 
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The Helen Kelleb. 

The Continental. 

Chandlee et al. v. The Continentaju 

New Haven Steam-Boat Co. ». The Helen Kelleb. 

(Distrlet Court, S. D. New York. April 2, 1893.) 

CoMiISIONt-^tbam and Sail— Ovebtakino Steamer— Lutp—Lookout. 

A schooner westward bound, in Long Island sound, ported and went to the north- 
■warditipon tbe ancborai^e ground southof Westohester creek, for the purpose of 
: comitig to anchor. A steamer was comiag up astera, and overtaking the schooner. 
T^e latter, at the time sbe ported, waa 400 or 500 yards distant f rom the steamer, 
nearly abead, and not over one and one-half points on the latter's port bow. Not 
recognizintc the intention of the schooner to anchor, the steamer also ported, and 
tbe vessels came into collision within the anchorage gronnd, and outside of the 
steamer's ordinary course. Beld, that tbe portiug of the schooner presented no 
âtfficulty to the steamer, had she been properly observed and timely measures taken 
to RO astern, and that the steamer vras solely in f ault. 

lû Admiralty. Cross-libels for damages occasioned by collision. 
Wing, Shoudy & Puinâm and Mr. Burlingham, for the Helen Keller. 
A. C. Çhapin ànd Mr. KeÙy, for the Continental. 

Brown, District Judgé. In the afternoon of October 23, 1890, in 
ra,ihy wèather and a strong east wind, as the schooner Helen Keller, 
■westward bound in Long Island sound, was turning to the northward 
and eastward into the cove off the mouth of Westohester creek, a few 
hundréd fèet to the we^t\yàrd of Old Ferry point, she came into collis- 
ion with the steam-boat Continental, also bound westward and overtak- 
ing her; both vessels sufifered damages, for which the above libel and 
cross-libel were filed. 

The Continental had been previously going at the rate of about 11 
knots; the Keller, at the rate of about 6 knots. The Continental 
passed Old Ferry point somewhat nearer the shore than the schooner 
passed; but there is so much différence in the estimâtes of the dif- 
férent witiiesses, that I am unable to détermine the distance with any 
précision, nor does it seem to be material to do so, Shortly before the 
schooner lufl'ed to the northward in order to go to her anchorage ground, 
the course of the Continental had been directed half a point to the north- 
ward of her usual course, for the purpose of passing the schooner on 
that side. Several of the Continental's witnesses, including the master 
who was in the best place for observation, testify that at the time 
■when they observed the schooner luffing across the course of the Con- 
tinental, the schooner bore about one point and a hali' on the Conti- 
nental's port bow. The officers of the latter estimate the schooner at 
that time to be only five or six hundred feet distant. The witnesses 
on the schooner say that they were from a quarter to a half mile ahead 
of the Continental; and that the Continental was so far behind that there 
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wjnê plenty of room for her to go to the southwatd and astern of the 
schoaner. The officers of the Continental, on the contrary, contend that 
tbey were so near the schooner that there was no room for them to go 
astern, and that their only course was to hard a-port, which they did, 
hoping that the schooner would keep off, and that nothing more than a 
harmless side-long blow would ensue. The Continental also stopped her 
engines for a short time, but then went ahead again. The coUision was 
at about right angles; and very soon afterwards, as ail the witnesses 
agrée, both vessels went ashore on the flats. 

The circurastances leave no doubt that the place of collision was within 
one of the anchorage grounds prescribed by the secretary of the treasury 
in the East River under the act of congress approved May 16, 1888; 
namely, "On the north side of the channel, north of a line between Old 
Ferry point and Hunt's point." The fiats where the vessels grounded 
were over 600 feet to the north ward of the prescribed line; and as the 
vessels, according to the testimony of the witnesses, could not hâve 
drifted that distance after the collision before grounding, it is évident 
that the collision took place within the limits of the anchorage ground 
to which the schooner had a right to go. As by the ordinary rules the 
overtaking steamer was bound to keep out of the schooner's way, the 
onlymaterial question is, whether when the schooner turned to go tothe 
anchorage ground, there was reasonable room for the steamer to avoid 
her without going within the anchorage limits. 

The circumstances show that the estimâtes of the schooner's witnesses 
as to the distance of the Continental when the schooner luffed, must be 
more nearly correct than the estimâtes of the steamer's witnesses. There 
is much less liability to mistake in the oflBcers' estimate of the bearing of 
the schooner off their port bow than of the number of feet between them. 
The estimate to which the master of the Continental testifies, that the 
schooner, when he observed her luffing, was 400 or 500 feet off to port 
of his own course, and from 400 to 600 feet ahead of him, is altogether 
inconsistent with the bearing stated by him. Upon a bearing of a point 
and a half to port, the most to port stated by any of the witnesses, the 
schooner must hâve been three and one-quartertimes as far ahead as she 
was to port. Supposing her to hâve been 400 feet to port of the schooner, 
the smallest distance estimated, her distance ahead must, therefore, hâve 
been 1,300 feet, or about a quarter of a statute mile. If she was 500 
feet to port, She must hâve been considerably more than a quarter of a 
mile ahead. If, however, she bore only one point off the port bow of 
the Continental, and was only 226 feet to port of her, as estimated by 
Frye, a disinterested witness and captain of the schooner Olive nearly 
abreast of the Continental, she must still hâve been over 1,000 feet ahead 
of the Continental. Frye testifies further that the schooner was directly 
ahead of him and 400 or 500 yards distant from the Continental when 
she luffed. 

The collision was at nearly right angles; and the Contineptal was 
then heading about N. N. W. It foUows that the latter must hâve 
changed her course about five points and a half, and the schooner, 
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about 13 or 14 points. Assuming that the schooner had changed two 
points before her lufBng was discovered by the steamer, when the 
helm of the latter was put hard a-port, the schooner must bave changed 
about 11 or 12 points while the Continental was changing about five 
points and a balf. Such a change by a steamer of the size of the Con- 
tinental, some 300 feet long, could not in ordinary expérience be made 
in going less than from 1,000 to 1,500 feet; and the schooner in turn- 
ing nearly a semi-circle, aided by the flood-tide which there runs to the 
eastward, herself also approached the steamer before collision. More- 
over, the schooner, according to the testimony of the steamer's witnesses, 
must hâve been at least 500 feet outside the line running from Old Ferry 
point to Hunt's point when she began to luflf, and according to her own 
testimony, still more than that. In traveling her semi-circular course to 
the place of collision, she must hâve run from 900 to 1,000 feet; and 
as herspeed was diminishing ail the time, she must bave occupied about 
one;and a balf minutes at least; and the steamer during this interval 
couM not bave gone less than 1,200 feet. 

From the direct testimony, therefore, as well as from the circumstances 
of the navigation, I bave no doubt that when the schooner was seen to 
be Ipffing to the northward, she was at least 400 or 500 yards distant 
from the steamer, and nearly ahead of her, as Frye testifies. In this 
situation the luffing of the schooner to go to her anchorage ground pre- 
sented no difficulty to the steamer in the performance of her duty to 
Hvoid the schooner, had the latter been properly observed, and timely 
measuies taken to go astern of her. There was no breach of duty on th© 
part of the schooner, therefore, in lufSng when she did. Had the 
steamer even kept her course instead of foUowing up the schooner to 
starboard , she must inevitably hâve gone astern of the schooner, as Frye 
also testifies.' For the steamer was not going at twice the schooner's 
speed, and she could bave slowed if necessary; while with a little star- 
boarding of her wheel, which there was nothing to prevent, she would 
bave given the schooner a wide berth. 

The only explanation suggested why the steamer went to the north- 
ward instead of the southward is, that she misconceived the schooner's 
purpose; and this seems certain from the fact that when the, order hard 
a-port was given, the officers did not suppose the schooner was going to 
anchor. They ail testify that they had not observed the taking in of a 
number of the schooner's sails, which bad been going on for some time pre- 
vious, though this had been noticed by Frye on the Olive, and the in- 
tent of the schooner to anchor recognized by him. As there was no ne- 
cessity for the steamer to take the course to the northward, and as that 
course carried her, moreover, upon the schooner's anchorage ground, and 
out of the way of the steamer's proper and natural course, a déviation 
which the schooner had no reason to anticipate, I must find the schooner 
exempt from blâme, and the fault to rest with the steamer alone. A de- 
3ree may bé entered accordingly, with costs. 



LEOPOLD 17. GODFBET. 146 

LeOPOLD V. GODFBEY rf ol. 
(Ci/reuit Court, N. D. Illinois. January, 1882.) 

1. EXBCtJTIONB — LBVT and LiBN— StATB AND PeDEBAL COCETB. 

Where two exécutions issue from the state and fédéral courts, respectîvely, It 
makes no différence that the former was first placed in the hands of the officer, as 
the latter, under whioh levy Is first made, will hold the property, there being no 
lien by either judgment. 

2. Bame— Claims of Landloed. 

In Illinois, -wherè the landlord bas no lien upon the personal property of bis ten- 
ant for rent before the actual levy of his distress warrant, he Is not entitled to 
claim against a prior levy under exécution. 

In Equity. Bill to set aside a sale of personal property in fraud of 
creditors. Decree for complainant. 

The facts in this case were that the complainant, Leopold, on March 
4, 1880, recovered a judgment in this court for $3,588.54 and costs 
against Stephen R. Godfrey. The exécution was delivered to the mar- 
shal, and a levy was made on a stock of goods in a store at Rockford, 
which had belonged to and been in the possession of Godfrey up to Feb- 
ruary 28, 1880, when he had made a pretended sale and delivery to his 
son, William H. Godfrey, and William B. Shaut, who had been an em- 
ployé. The bill charged that this sale was fraudulent and void, and 
prayed that it be set aside, and the property applied to the payment of 
complainant's judgment. Then Mary A- Godfrey, wife of Stephen R. 
Godfrey., filed a cross bill, alleging that she had recovered ajust judg- 
ment March 1, 1880, against her husband, in the Winnebago county 
circuit court, for $3,600, and issued exécution on the same day to the 
sheriff qî that county ; that her exécution was a lien on the property 
from the date of its receipt by the sheriff, and a prior lien to that of the 
fédéral court judgment; and shetherefore prayed that the amount of her 
exécution be first satisfied. Jonathan Peacock, the landlord of the God- 
frey store, also filed a cross bill, claiming $187.50 rent under a written 
lease dated March 1, 1878. He claimed that under this lease he had a 
first and valid lien on the property. 

Tenney, Flawer & Cratty, for complainant. 

E. H. Bàker^ for Mary A. Godfrey. 

N. 0. Warner, for Jonathan Peacock. 

C M. Brazee, for Godfrey and Shaut. 

Blodqett, District Judge. The évidence satisfies me that the sale by 
Godfrey to his son and Shaut was void for want of considération; no 
cash having been paid, and the S6,000 worth of notes which were given 
not having been taken up. It will therefore be set aside as a fraud upon 
the creditors. 

As to Mrs. Godfrey's claim, the rule is well settled that when exécu- 
tions issue from the state and fédéral courts, if there be no lien by the 
judgment, the one under which a seizure is first made must prevail, and 
hold the property. Hère there was no lien by virtue of the judgment, 
v.50F.no.2— 10 
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and, as the liens of sheriff and marshal were concurrent, the one who per- 
fected his lien byactuaïlevy,a3did the marshal, must hold. The cross 
bill of Mrs. Godfrey must therefore be dismissed. 

As to Peacock's claim for rent, the law in this state is that the land- 
lord had no lien, under the statu te or the covenants in his lease, upon the 
Personal property of bis tenant prior to the actual levy of his distress 
warrant. As the lëvy of the marshal was prior to that of the landlord, 
Peacock's cross bill must also be dismissed. The goods having been 
sold in the mean time under an interlocutory order, and the proceeds 
paid into court, a decree will be entered that the fund, lésa costs taxed, 
be paid to the complainant. 



United States v. Meekeb. 
(Clrettif Court, D. WasMngton, W. D. Maroh 23, 1892.) 

TiMBBR IjAÎ?!)— CxNCBLLATIOÎf OF PaTBNT— BVIDBNOB. 

A timber-Iand patent wlU not be canceled on the ground that the lands are not In 
fact timber land^, wbea tbe évidence merely renders it doubtful wbether they oan 
properly bd ko élassed. 

In Equity. Suit in equity to eancel a patent for a tract of land purcha^ed 
from the United States as timber land under act of June 3-, 1878, entitled 
"An act for the sale of timber lands in the states of California, Oregon, 
Nevada, and in Washington Territory," (1 Supp. Rev. St., 2d Ed., 
167,) on the groUnd that said tract is not in fact timber land, nor sub- 
ject to sale under the provisions of said act. Bill dismissed. 

P. 0. SulMvan, Asst. U. S. Atty. 

W. H. Pritchard, for défendant. 

Hanfoed, District Judge. A number of witnesses hâve been called on 
both sides, and hâve testified as to the character of the land involved in 
this suit, ail of whom appear to be men of good repute, well informed, 
and crédible. There is no conflict in their statements of facts, but in 
matters of opinion and estimâtes' they differ. Prom ail the évidence I 
conclude that the land is of such character that hoiiest persons, capable 
of estimating the value of land, for agricultural purposes or for its timber, 
may honestly differ in their opinions upon the question whether said 
land is chiefly valuable for the timber thereon, and unfit for cultivation, 
or otherwise. Part Of the tract is good land, capable of being made pro- 
ductive, and, by reasôû of its location, is certainly valuable simply as 
agricultural land. Other portions, however, belong to the elass of lands 
generaily regarded in this country as unfit for cultivation, and in fact 
they cannot be profitably brought under cultivation, except by a graduai 
procesBj requiring years of time. The tract, as a whole, is valuable for 
the timber it contains. The witnesses who haVe gone over it and made 
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careful estimâtes hâve testîfied that the whole tract (160 acres) will yîeld 
at least 5,000,000 feet of merchantable lumber, besides an iodeânite 
quantity of fire-wood and fencing material. If the proofs before me 
were taken for the purpose of determining originally the question as to 
the proper classification of the land, it would be difBcult to détermine 
therefrom whether or not the land îs subject to sale under said act as 
timber land. But in this suit to cancel a patent a différent rule must 
be applied. A United States patent is the highest évidence of a good 
title to land in this country. Confidence in such évidence ought not to 
be impaired by the action of courts in annuUing and setting aside such 
conveyances for trivial reasons, or when the évidence is not suflBcient to 
eslablish clearly the invalidity thereof. In the case at bar the évidence 
leaves the issue in doubt; therefore it is the duty of the court to uphold, 
rather than annul, the action of the land department in selling the land 
to the défendant, and conveying the title to him by a patent. U. S. v. 
Budd, 43 Fed. Rep. 630; 12 Sup. Ct. Rep. 576. A decree dîsmissing 
the suit for the reason that the évidence does not sustaiu the averiueuts 
of the bill will be entered. 



Unitkd States ex rd. Spitzeb et ci. v. Towh of Cicebo. 
(Circuit Cmnt of AvpeaX», Seventh Circuit. Kardh 8, 1892.) 

i. TowN»— Tax Levt— Interest on Bonds. 

Act lod. March 11, 1867, authorized corporated towns to raise money by Issulng 
bonds, and to levy an annual tax in addition to the levy for gênerai purposes, not 
exceeding 50 cents on each $1U0 wortb of taxable property and tl on each poil, to 
pay for tbe same- Act Jnne 11, 1853, authorized town trustées to levy an annual 
tax for gênerai purposes, not exceeding 60 cents on each $1U0 of taxable property 
and 25 cents on each polL Act 1852, $ 30, provides that town trustées sball lev^ a 
tax "to such an amount as they may deem necessary. " Beld, that a town whlch 
had levied and properly applied the fuU amount of taxes authorized by the first two 
Btatutes aforesaid could not be compelled to make any additional levy to pay a judg- 
ment recovered for interest on bonds issued under the flrst act 

t.' Bave. . 

Act Ind. 1852, { 27, wtaicta provides that town trustées shall add to tbe tax dtipU- 
cate of each year a levy suBicient to pay the annual interest on, and create a sink- 
ing fnnd for any debt contracted upon pétition of the citizen owners of flve-eighths 
of tbe taxable property of tbe town, does not autborize tbe levy of a tax to pay in- 
terest on bonds issued under a diJIerent statute, and not on pétition of property 
owners. 

Error to the Circuit Court of the United States for the District of In- 
diana. 

Pétition for mandamus, on the relation of Spitzer & Co., tp compél 
the town of Cicero to levy a tax for the pay ment of certain judgments. 
The application was denied, and the relators bring error. Alfirmed. 

SaTuierf & Bowers, {A. W. Hatch, of counsel,) for plaintiffs in error. 

L. A. Clifford, TIteo. P. Davis, and Tfiomag J. Kane, for défendant in 
error. 

Before Obesham, Circuit Judge, and BLonaErr and Jenkins, District 
Judges. 
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-GRi!SHAii,''Cîrdùi't Judge.' Iii 187S the lespondeiit issued îts coupon 
bonds, amounting tô $10,000, to raiéé inoney with which to erect school 
buildings. In 1877 the debt was tefunded by issuing other bondé, on 
part of which the relalors obtained two judgmenls in the court below, one 
in 1888 and the other in 1890. In March, 1891, the relators made ap- 
plication for a writ of mandamua to compel the respondent to levy a tax 
for the payment of thèse judgments. The application was denied, and 
the relators sued out this writ of error. 

Each of the first issue of bonds rëcited that this — 

"Is one of a séries of bonds of $10,000, authorized by the town, by an ordi- 
naneé paased by the board of trustées thereof, on the llth day of December. 

1871, and by an amendment thereto, passed on the day of February, 

1872, for the purpose of erecting sehool-houses in said town, in pnrsuanee of an 
act of the gênerai assembly of thestate.of Indiana approved March 11, 1867, 
and an amendment thereto approved May 15, 1869, authorizingcitiesandtowns 
to negotiate and sell bonds for the purpose of erecting school buildings." 

Each of the last issue recited— 

" Tliat this bond is one of a séries of $13,358.53, authorized by an ordinance 
passed by the board of trustées the ]7th day of February, 1877, in pursuance 
of an act of the gênerai assembly of the state of Indiana approved March 8, 

1873, ïhe authority will also be found in the Revision of 1876. An act to 
authorize cities and towns to negotiate and sell bonds to procure means with 
which to erect and complète unfinished school buildings, and to purchase 
ground and buildings for school purposes, and to pay debts contracted for such 
érection and coinpletion. and purchase such buildings and grounds, and au- 
thorizing thé levy and collection of an additional school tax for the payment 
of such bonds." 

A municipality cannot be compelled to levy a taX in excess of the 
lirait prescribed by législative authority; and if the respondent exercised 
the full power conferred on it by the statutes in force when the relator's 
bonds were issued, and its power was not enlarged by subséquent stat- 
utes, the judgment of the court below must be aflSrmed, Section 1 of 
the act of 1867 (the first act referred to in the bonds of the first issue) 
authorized corporated towns to raise money by issuing bonds not exceed- 
ing $30,000, to pay for the construction of school buildings, and section 
3 of the same act made it the duty of the town trustées to levy an an- 
nual tax, in addition to the levy for gênerai purposes, not exceeding 50 
cents on each $100 of taxable property, and $1 on each poil, to pay the 
interest and principal of such bonds. The act of 1869, and the other 
act referred to in the bonds, of the first issue, amended the act of 1867 in 
pàrticulars not necessary to be noticed. Clause 15 of section 22 of an 
act for the incorporation of towns, approved June 11, 1852, authorized 
town trustées to levy and coUect an annual tax for gênerai purposes, not 
exceeding 50 cents on each $100 of taxable property, and 25 cents on 
each j)oll. The refunded bonds were issued under an act of March 8, 
1873, which authorized towns to issue bonds not exceeding, in the ag- 
gl-egate, $50,000, to pay for land and the érection ôf school buildings 
thereon, and to levy a spécial school tax for the payment of the same, 
not exceeding the lirait prescribed in the act of 1867. By an act passed 
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March 1, 1877, clause 15 of section 22 of the act of 1852 was amended 
by conferring power on towns to tax dogs. Thèse are the only statutea 
under which the respondent was authorized to raise revenue to pay the 
interest and principal of either issue of bonds, and it is not disputed 
that from 1889 to 1891, inclusive, the fuU limit of the taxing power 
therein conferred was exercised, and the revenue thereby raised properly 
appHed. Section 30 of the act of 1852 provides that, before the third 
Tuesday in May of each year, the town trustées sball déclare the amount 
of gênerai tax to be levied for the current year; and the succeeding sec- 
tion provides that, when the assessment roll is completed, the trustées 
shall levy a tax upon the taxable property "to such an amount as they 
may deem necessary." It is urged that thèse sections authorized the 
respondent to make levies sufficient to meet its liabilities, including the 
two judgments obtained by the relators. This position is untenable. 
Thèse sections must be construed in connection with clause 15 of section 
22 of the same act. which limits the taxing power as stated. 

It is also urged that section 27 of the act of 1852 conferred unrestricted 
power on towns to make levies to pay their just debts. That section 
reads: 

"No incôrporated town, under this act, shall hâve power to borrow money, 
or incur any debt or liability, unless the citizen owners of flve-eighths of the 
taxable property of such town, as evidenced by the assessment roll of the pre- 
ceding year, pétition the board of trustées to contract such debt or loan; and 
such pétition shall hâve attached thereto an atBdavit, verifying the gen- 
uineness of the signatures of the same; and for any debt created thereby the 
trustées shall add to the tax duplicate of each year successively a levy suffi- 
cient to pay the annual interest on such debt or loan, wlth an addition of not 
less thaii flve cents on the liundred dollars, to croate a sinking fund for the 
liquidation of the principal thereof." 

This section conferred power on towns to raise revenue to pay the in- 
terest and principal of a particular class of bonds, namely, bonds issued 
on pétition of the citizen owners of five-eighths of the taxable property. 
Neither the refunded bonds, upon part of which the two judgments were 
obtained, nor the original bonds, which were issued in 1873, were of 
that class. They were issued under différent statutes, and not on péti- 
tion of property owners. Moreover, so much of section 27 as conferred 
power on towns to issue bonds, and perhaps ail of it, was repealed by 
the act of 1867. Chrk v. Nobîesville, 44 Ind. 83. The relators bave 
been deprived of no right. They were bound to take notice of the lim- 
itations upon the power of the respondent to levy and collect taxes for 
the prompt payment of the interest and principal of the debt, and they 
must be held to bave bought their bonds knowing just what provision 
had been made for their payment. They took the chance of that provi- 
sion being aniple, and it is their misfoxtune that it is not. U. S. v. 
Couniy of Maçon, 99 U. S. 682. Judgment affirmed. 
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SlATEB V. BANWELt. 
(CiriniU Court, JV. D. Ohio, E. D. April 1, 1893,) 

1. DlSCOVTOT— ISTBBROGATOÉIES— KeïCSAI, tO ANSWEB. 

A mère Btatement In orgumeat by defendant's counsel of a reason for decUning 
to answer an interrogatory is not sufficient; the lacts whlob entitle him to protec- 
tion from auBwering must be fully stated in the answer. 

2. Samb. 

Notwithstanding plaintiff's statutory right to examine défendant as a witness 
nçon ail matters in issue, the court willrequire défendant to answer interrogatorles 
wlthin proper limits, becatse évidence thus put in the pleadings is of more advan- 
tage to the plaintift tfaan when contained in dépositions. 

In Eqaity. Suit by Jarvis A. Slater against James Banwell for in- 
fringement of a patent. Heard on exceptions to answer. Exceptions 
sustained. 

Hcdl & Fay, for complainant. 

J. A. Oabome, for défendant. 

BicKs, District Judge. This case îs before the court upon exceptions 
to the defendant's answer. Attached to the bill of com plaint are 11 in- 
térrogatories, which the défendant is called upon to answer, and by an 
amendment to the bill a twelfth interrogatory is attached. The défend- 
ant answered ail but the third and twellth, and declined to answer 
them, on the ground that he was not compelled to do so under the law. 
The third interrogatory, to which the défendant déclines to make an- 
swer, is as follows: 

"Whether the défendant haa, during said term of said patent, and within 
tbe United States or tlie territories thereof. made, used, or sold any machines 
for mnking setui-circiilar liandles for sad-irous." 

The twielfth interrogatory is: 

*'If interrogatory numbered threé be answered 'Yes.'and if anyone or 
more of inteirogatories numbered four to eleven, inclusive, be answered 
'iïay,' then what was. In full and in détail, the construction and opération 
of eiich and every machine referred to in the answer to said interrogatory 
numbered 3? " 

The défendant, in the third clause of his answer, sets forth that he 
was in fact the original inventor of the principle set forth in complain- 
ànt's bill, and that long prior to the time when complainant had knowl- 
edge of such invention the complainant and the défendant made a ma- 
chine aceording to said invention, which machine was kept secret, and 
vtfàs to be used jointly for the benefit of both parties. The défendant 
says: 

"The said machine, so bu ilt under said agreement, is the only machine 
ever bnilt, so far as réspbndent knows, aceording to said invention, which 
macliine is in the posst-ssion of tue complainant^ and is being operated by 
iiiu), this respondent liaving no possession thereof, and haviug tio control over 
said macliine." 

This is an admission on the part of the défendant that a machine was 
made by him in accordance with the invention set forth in complain- 
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ant's patent, but it does not answer fuUy the third interrogatory. Said 
înterrogalory calls upon him to state whether he made, used, or sold 
any machines for making semi-circular handles for sad-irqns. An avér- 
aient that the machine referred to in defendant's answer is the only ma- 
chine made in pursuance to said invention is not an averment that it is 
the only machine made for making semi-circular handles for sad-irons. 
The counsel for the défendant, in argument upon thèse exceptions, 
substantially stated that one reasoa for declining to answer said third 
interrogatory was that the défendant now has an application for a patent 
pending in the patent-oflSce, and that under the statute he is not obliged 
to disclose the nature of that application or invention. But the mère 
statement of counsel in argument does not put the facts upon record in 
a way that the court can pass upon the légal question thus presented. 
I think the complainant is entitled to a fuU answer to his third interrog- 
atory. I am disposed to encourage this method of diacovering évidence 
in this sort of a case. While it is true that under existing statutes the 
complainant has a right to call upon the défendant as a witness, and ex- 
amine him as to ail matters in issue, and that this right in a large meas- 
ure supersedes the original object which was the foundation of the 
practiee of attaching interroge tories tobills, yet it does not entirely 
justify the court in declining to observe and enforce the original prac- 
tice. By requiring the défendant to answer the interrogatories in proper 
form, and within proper limits, the évidence is put in the pleadings in 
a shape where it is of more advantage to the complainant than it would 
be in the shape of évidence in a déposition. If the défendant is pro- 
tected in law from answering this interrogatory by any state of facts, hé 
must fuUy state such facts in his answer as a reason for declining to 
cover fuUy the scope of the interrogatory propounded. The court can 
then, with thèse averments in this form, décide whether or not the de- 
fendant is protected in law from further disclosure. The exceptions are 
therefore sustained, and the défendant is given leave to file an additional 
answer to said interrogatories within 20 days. 



MissouBi Pao. Ry. C3o. v. Texas & P. Ry. Co., (Southeen PAa C3o. 
et al., Interveners.) 

(Circuit Court. E. D. Louisiana. April 14, 1893.) 

1. Equitt Pusabing — ^Demtorer— Plha. 

Wliile a défendant cannot plead merely the facts averred In tbe blll of complalnt, 
but must présent his objections to their sufaoiency by demurrer, yet he may pré- 
sent a good plea by averrins:, alonr with the facts contained in the bill, other and 
additionai facts, provided that botntogether establish a défense to the bill. 

2. Rbs Ajudioata — Sbvebabilitt op Contraot. 

In an action in a state court upon one contraot contained in an "omnibus agree- 
ment" between several railroads, the court held that this contraot had not become 
res judicata, by a certain judgment rendered in a territorial court, because it 
wàs not Ihcluded among the litigated coutracts, and was separable from the other 
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contraots, and therenpon adjudged thîs oontract to be vold. as oontraTening a state 
CoDstitntioii. Tbereaf ter one of the parties brought a uew suit, averrinf? tbat tbe 
contract beld invalid was in its nature, and the considérations ont of whioh it 
sprang, dépendent upon other contracts oontained in the omnibus agreement, in 
snch manner that its annulment gave rise to an equity eitber to rescind the whols 
agreementi or to obtaln compensation for the loss sustained by the annulment. 
Seld, that tbe former adjudication as to the severability of the contract related 
«nly to tbe question wbether tbe clause was so dépendent as to be res judicata 
by the décision of the territorial court, anddid notrender res Jttdicata the ques- 
tion wbether it was not dépendent in such sensé as to give a right to the relief 
asked. 

In Equity. Bill by the Missouri Pacific Railway Company against 
the Texas & Pacific Eailway Company. Heard on the intervention of 
the Southern Pacific Company and the Gai veston, Harrisburg & San An- 
tonio Railway Company for the rescission of an agreement or compensa- 
tion for the loss sustained by the annuUing of a portion of the agreement. 

Howe (k Prentiss, for cross complainant, Texas & P. Ey. Co. 

Leovy & Blair, for intervener, Southern Pac. Co. 

BiLLiNQS, District Judge. In this case there are submitted two pleaa 
of the interveners. The first is a supplemental plea to a cross bill filed 
by th^ défendant. The second is a plea of the interveners to the 
amend^d and supplemental cross bill. The questions are as to suffi- 
ciency of thèse two pleas. 

I will first consider the supplemental plea to the cross bill. This 
plea is to that portion of the original cross bill which seeks to recover 
from th$ Southern Pacific Railway Company, as the successor to the 
obligations of the Galve^ton, Harrisburg & San Antonio Railway Com- 
pany, certain pool balances under what is known in the argument as 
the "pooling contract," which was contained in section 6 of what may 
be ternaed the "omnibus agreement," executed on the 26th day of No- 
vember. Ai. D. 1881, by Mr. Huntington and Mr. Gould for a number 
of railroade, which agreement was afterwards ratified by the railroad 
companies , theipselves. It seems that, after this plea was filed, an 
amended cross bill was filed. This amended bill, which is termed 
an "amended and supplemental cross bill," has taken the place of the 
original cross bill, and stands as the sole pleadings of the cross com- 
plainant in the cause. This state of pleading obviâtes the necessity of 
any judgment upon the suffieiency of the supplemental plea to the 
original cross bill, as the filing of the amended cross bill withdrew the 
originar drdss bill, and with it went the necessity of passing upon the 
sufiiciency of any plea to any portion of it. This leaves to be con- 
sidered the sufiiciency of the plea of the interveners to the amended 
and supplemental cross bill of the défendant. 

There is one objection to this plea from its structure, in that it 
pleads matter which the bill itself avers, to wit, the adjudication of 
the invalidity of the contract known as the "Pooling Contract." The 
answer to this objection is that it pleads, not only the adjudication of 
the invalidity of the contract, but also the severability or separateness, 
or independence of the contract from the other contemporaneous con- 
tracts contained in the agreement ; for while it is true that a défend- 
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ant cannot plead merely the facts averred in the bill of complaint, but 
if he objecta to their sufficiency to authorize a recovery must présent 
his objections thereto by demurrer, it is also true a défendant may pré- 
sent a good plea by averring the facts contained in the bill, and, along 
with them, other and additional facts not contained in the bill, provided 
that the facts taken frora the bill and the new facts together establish a 
défense to the bill. So that my conclusion is that what may be ter'med 
the "structural objection" to the plea is not well taken. 

The question, then, is presented, and must be decided, whether the 
plea is inttinsically sufficient. The bill (so far as relates to the portion 
thereof answered by the plea) sets up that an omnibus agreement, made 
up of more or less interdependent contracts or stipulations, was entered 
intoby thèse parties, or those to whose obligations they hâve succeeded; 
that subseqUently one of thèse contracts or stipulations, by a court of 
compétent jurisdiction, between thèse same parties, was adjudged to be 
void ; thatthis contractwas, in its nature and the considération out of 
whieh it sprung, dépendent upon the other contracts and their consid- 
ération as a part is upoD a whole ; and that, therefore, there bas arisen 
an equity to the cross complainant, in accordance with which it has a 
right to demand, and does demand, either a rescission of the entire 
agreement, or compensation to the extent of the loss which it has sus- 
tained by the annuUing of the contract which has been set aside and 
avoided. The plea sets up that it has already been adjudged between 
the intervener and cross complainant, not only that the contract was 
void, but that it was also a contract independent and separate from the 
others contained in the agreement. There is a référence in the plea to 
the record out of which the adjudication came, and that record is made 
a part of the plea, so that as the case is presented by the plea, and in 
the arguments of the respective solicitors, the facts which make up the 
record of adjudication are put before the court, and upon the record 
■of adjudication the court is called upon to décide the sufficiency of the 
plea. Except that no évidence aliunde the record has been submitted, 
ihe case is therefore quite like a case where the plea and a replication 
had been submitted upon proofs made up of the record of the case in 
which the adjudication tôok place. 

That record shows that a suit was brought in the courts of the state of 
Louisianaby the cross complainant against the interveners upon the pool- 
ing contract. The interveners, défendants in that cause, answered by an 
«xception that the pooling contract was void — First, as being against pub- 
lic policy ; secondly, as being against the Interstate commerce act of con- 
gress; and, thirdly, as being in conflict with the constitution of the state 
of Texas. Upon this last or third ground the défense was maintained 
and the pooling contract adjudged void. This judgment was affirmed 
by the suprême court of the state of Louisiana, (6 South. Rep. 888,) 
and afterwards was affirmed by the suprême court of the United States, 
■(11 Sup. et. Rep. 10;) this last affirmance being on the ground that no 
fédéral question was presented in such a way that the fédéral court could 
review the cause upon its merits. The opinion of the civil district 
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«»dr)tiifl)riqtigiven. Tbé opinion of tbe suprême court of the state of 
Jjooisianaiis élaborâtes and is given in full in the record which bas been 
submittedj and shows that that tribunal did décide that this, the pool- 
ing contracti was net oiily void, but was a separate or independent con- 
tract. But that separatèness or independence was declared in connec- 
tioti with this state of facta. This entire omnibus agreement had, by 
consent of ail parties, been made the subject of a judgment in two cases 
pending in the territorial courts of the United States. The suprême 
court bf the state held that the territorial judgments took hold of and 
made things adjudged of the litigated contracts alone,of which this 
pooling contract was not one. If ail the contracts had become things 
adjudged, the défendants (the interveners hère) could not hâve inter- 
posed the exception of invalidity. The judgment would bave eut them 
off, I The court was therefore compelled to décide whether the pooling 
contract was among those contracts which passed into things adjudged 
in the decrees of the territorial courts, and decided that ît did not, be- 
cause only those in litigation passed into judgment, and the pooling con- 
tract was not in litigation, and provided only for the future transactions 
between the paities. It was in this connection that the court took up 
and decided as to the independence of the pooling contract. 

The matter presented in the cross bill is that, by reason of the annul- 
ling of this pooling contract, an équitable right of réparation bas sprung 
up and vested in it. It is in connection with this claim that the mat- 
ter of the independence Qf the contract in this case is to be considered. 
In the other, tfae adjudged case, the independence of the contract was 
considered only in connection with the question whether it was in its 
terms affected by the terms of the contracts which were in litigation. 
Where some of the contracts contained in an omnibus agreement were 
héld to be included in an adjudication, and others were held to be ex- 
clnded from it, the ground of discrimination being whether they were 
in litigation or not, the question of independence had relation merely to 
the terms of the contract, which were looked at and compared with the 
terms of those in litigation. In this respect the question of independ- 
ence was decided, and whatever waa said in the opinion beyond this 
was said obiter. Hère the question is as to the independence of this con- 
tract with référence to itS considération and that of the other contracta, 
for the considération flfift contract must be the determining matter with 
référence to compensation or reimbursement in case of annulment. 
The law of thô case h as been most fully presented by the solicitors on 
either side. Ail the well-considered Cases are harmonious. In ascer- 
taining the extent of the binding force of an adjudication, that is held 
to be decided which was "necessary " or " essential" to the décision, and 
that is held notto be decided which was merely "incidental" or "collat- 
éral." 

Applying this test to this case, it seems to me that the question 
whether the pooling contract, so far as relates to the considération whicti 
led to its being entered into, was a contract independent of the other 
contemporaneouB contracts, waS a question not adjudged in the former 
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oase. If the former deeréè settled the independence of thîs contract, 
it settled it only with référence to whether its terms or provisions 
were distinct from the terms or provisions of those contracts which were 
crystallized into the territorial judgmentSi and not whether the contract 
was distinct from the others as to its considération, or as to the motivea 
which induced it, to such an extent that, if either party was deprived 
of the right to enforce it, he should not hâve indemnification for his 
loss arising from such dëprivation as a matter connected with the right 
of the parties arising from the other contracts. It must be borne in 
mind that the question presented is not whether the cross complainantis 
entitled to the redress sought by his cross bill, but whether he is pre- 
vented from urging his claim for such redress by the force of the previ- 
ous judgment between thèse same parties. 

My conclusion is that the plea must be adjudged to be insuflicient. 

The respondents to the cross-bill may hâve until the next rule day in 
which to answer the bill. 



Myebs 0. Hâzzabo et al. 
(CireuU Court, D. Nebrasleeu September, 1881.1 

1. CHATTHL MoBTOAOBS— KbOOTIABLB InSTBDUENTS— BoNA i<'n>B FORCHASM. 

A bnna fide purchaser before maturity of negotiable notes secured by a chattal 
mortgage glven by one having the légal tltle to the chattels takes both notes and 
mortgage treed from the claims of the assignée in bankruptcy of a third person, 
who bas an vindisclosed Interest in the ohatteU and notes, 
a. Samb— Bankbuptot. 

The chattels being still in the bands of the mortgagor at the time the notes wera 
purchased, the fact that the asslgnment was made prlor thereto does not aflect the 
purobaser's rights under the mortgage, as the property was not in eustodia legit, 
BO as to affect him with conatruotiTe notica 

8. NEOOTIAPLB lMSTB0MEN'r8 — Lis Fbndens. 

The doctrine of lis pendens does not apply to negotiable paper, and a bons flâe 
purchaser thereof before maturity takes a perfect title, althougb a suit to enjoin 
negotiating the same is pending at the time. 

Bill in equity, brought by complainant, as assignée in bankruptcy of 
George Hazzard, to set aside as fraudulent certain promissory notes, and 
a mortgage given to secure them, upon a herd of cattle, and to subjeot 
the interest of the bankrupt iu said cattle to the payment of the debts of 
the bankrupt estate. The bankrupt was at the time of his bankruptcy 
undoubtedly the owner ofa large interest in the herd of cattle, and com- 
plainant was clearly entitled to recover that interest as against ail the 
parties concerned except respondent Coates, who claimed to be an inno- 
cent purchaser without notice of the negotiable promissory notes above 
mentioned, secured by mortgage upon the cattle, under which mortgage 
he had taken possession. The cattle being held in the name of the firm 
of Foster & Struthers, but being in fact in part owned by George Haz- 
zard, were mortgaged to John W. Hazzard to secure a numbèr of negoti- 
able promissory notes, with the understanding that said John W. Haz- 
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zarà should negotiate the notes, and ont of theîr proceeds pay & certain 
prjor incumbrance. Thèse notes and the mortgage secûring them were 
executed January 31, 1879, ail the parties to the transaction being at 
that time aware of the interest of George Hazzard. Notice of application 
for order of injunotion against disposing of the notes and mortgage in 
this suit then pending was served upon John W. Hazzard at North Flatte, 

in Lincoln county, Neb., on the — -■ day of March, A. D. 1879, 

and was served on George Hazzard at Indianapôlis, in the state of Indi- 

ana, the — < day of , 1879. Thereupon George Hazzard re- 

tUrned to the state of Nebraska, and procured John W. Hazzard to go to 
the city of Chicago, in the state of Illinois, and employed one H. W. 
Babb, of North Flatte, Neb., to go with him, and answer such ques- 
tions as should be put to him in regard to the laws of Nebraska. The 
purposeof such journey was to make a disposai of said securities, 
and John W, Hazzard and H. W.Babb left North Flatte about the 30th 
of March, 1879, and arrived at Chicago on the evening of April 1, 1879. 
Injunction was allowed in this cause, restraining, etc., on the 31st day 
of March, 1879, but not served on John W. Hazzard, John W. Haz- 
zard sold said notes and mortgage at Chicago on the 3d day of April, 1879, 
for $22,000, to Isaac F. Coates, the défendant. 

A large volume of proof was taken upon the question whether Coatea 
was a berna fide purchaser of the notes before maturity and without notice, 
and the question was elaborately discussed by counsel. A further ques- 
tion was also presented, to wit, whether, if Coates be a 6ona_/}de purchaser 
of the notes before maturity and without notice, he is to be protected in 
his right to the mortgaged property as against the claim of the assignée 
in bankruptcy of George Hazzard. The master found that Coates was 
an innocent purchaser, and that he was entitled to the benefits of thé 
mortgage security. The case was heard on exceptions to the master's 
report. 

Ohapman & Hammond and Lamb, BUlingsley <fc Lambertson, for com- 
plainant. 

E. Wakèlèy, for respondent Coates. 

McCeary, Circuit Judge. It will be observed that this case présents 
an imporbmt question of law respecting the rights of the hona fide pur- 
chaser of commercial paper secured by mortgage. Assuming that Coates 
was such a purchaser, and that he had no notice of the fraud, (and such 
the court finds to be the fact,) the case turns mainly upon the question, 
which has been elaborately argued by counsel, whether he is to be re- 
garded in the light also of an innocent bonafide purchaser of the mort- 
gage, so as to hâve the right to enforce it as against the assignée in bank- 
ruptcy of George Hazzard. 

The question to what extent, and under what circum stances, the bona 
fide purchaser of negotiable commercial paper secured by mortgage is 
entitled to the benefits of the mortgage security, unaffected by equities 
existing as between the original parties, is one of great and growing im- 
portance. It is now well settled that the mortgage is only an incident 
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to the debt, and passes with it to the assignée. No formai assignaient 
of the mortgage is necessaïy. The debt is the principal thing, and the 
mortgage an accessory, so that the assignment of the debt passes ail the 
mortgagee's interest in the mortgaged property, whether the assignment 
be before or after the forfeiture. Langdon v. Bud, 9 Wend. 80; Gould v. 
Marsh, 1 Hun, 566; Johnson v. Hart, 3 Johns. Cas. 322; EUett v. BuU, 
1 Woods, 214; Gaff v. Harâing, 48 111. 148; 1 Jones, Mortg. §§ 813-822, 
and cases cited. Where there is no question as to the validity or con- 
struction of the mortgage, or as to the title of the raortgagor as between 
the original parties to the instrument, there can be none, of course, as 
between the mortgagor and the assignée of the secured debt. The cases 
of doubt and difficulty arise where, as between the original parties to the 
mortgage, there is a questioû as to its validity, or as to its force and ef- 
fect, independent of any question affecting the note, or where a third 
pàrty daims the mortgaged property and dénies the authority of the 
mortgagor to fasten a lien upon it. In such cases, to what extent can 
the innocent, bona fide purchaser of the note before due be regarded 
as an innocent purchaser of the mortgage also, and entitledto protection 
accordingly against equities existing as between the original parties? 

We are confronted in the outset by a conflict of authority upon the 
principal question. In several of the states it is held that the assignée 
of a negotiable note, secured by mortgage, takes the latter, as he would 
any other chose in action, subject to ail the equities which subsisted 
against it while in the banda of the original holder. The argument in 
support of this doctrine is that a mortgage is in its nature a nonnegoti- 
able instrument, and that the rights of the parties to it cannot be fixed 
and determined by the law merchant. Mortgages, it is insisted, are not 
commercial paper, and it is not convenient to passthem from hand to 
hand, so that they may perform the office of money in commercial trans- 
actions, as may be donc with notes, bills, and the like. Itis according- 
ly held, in the cases now under considération, that while the purchaser 
of a note secured by mortgage may be entitled to ail the rights of an in- 
nocent purchaser of commercial paper, so far as the note is concerned, 
yet, if he seeks to foreclose the mortgage, he may be met by any défense 
which would hâve been good as against the original mortgagee. Johnson v. 
Carpenter, 7 Minn. 176, (Gil. 120;) Hostetter v. Akxander, 22 Minn. 569; 
Olds V. Oummings, 81 111. 188; White v. Sutherland, 64 111. 181; Fartier 
V. Darst, 31 111. 212; Simner v. Waugh, 56 111. 531; Baily v. Smith, 
14 Ohio St. 396. On the other hand, it is held by the suprême court 
of the United States, and by the courts of last resort in a large majority 
of the states, that an assignée for value of a negotiable note secured by a 
mortgage, before due and without notice, takes the mortgage, as he does 
the note, free from equities existing between the original parties. It is 
said, in support of this doctrine, that the note, being the principal thing, 
imparts its character to the mortgage. The mortgage is regarded as fol- 
lowing the note, and as taking to itself the same qualities, so that the 
assignée takes the former, as he takes the latter, free from any existing 
equities between the original parties. A leading case upon this subject, 
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ànd' âfeontrolling oné, so far as thefedeial courts are cbncemed, îs that 
tfî ÛarperOer v'. Longdn, 1& Wall. 271. In that case the iule just stated 
wks laid doWû by Mr. Justice SwAYNE as follows: 

"Thé assighment ôf a note underduè raises the presumption of the want 
of notice, and this presumption stands until it Is overcome by sufficienfc 
proof. the oa?e is a différent one froœ what it would be if the tnoitgage 
stood alone, or the note was nonnegotiable, or had beeq assigned after ma- 
tiirity, The question presented ifor o^r.deterjp(iinrttion ia whether an assignée, 
under tbe circumstances of this case, takès the mortgage, as he takes the note, 
freë from the objections to which it was liable in the bands of the mortgagee. 
We hold the atliràlative. The contract as regards the note was that tlie 
maker should pay it at maturity to any bona fide indorsee, wlthout référence 
to any défenses to which it might hâve been liable lu the hands of the payée. 
The inortgage was condltioned to secure the f ulflUment of that contract. To 
let in such a défense against sucb a holder would be a clear departure from 
the agreement of the mortgagor and mortgagee, to which the assignée sub> 
sequently in good faitb became a party. If the mortgagor desired to reserve 
Such an an advantage, he should hâve given a non negotiable instrument. 
If one of two innocent persous must sufFer by a deceit, it is more consonant 
to reason that be who ' puts trtist and confidence in the deceiver shouid be a 
loser, rather than a étranger.' " 

In order to understand the scope of this opinion, it ia necessary to 
note that the défense in the case as against the mortgage was, in sub- 
stance, that, as between the original parties, it had been satisfied. The 
mortgagor alleged that at the time of the exécution of the mortgage she 
delivered to the mortgagee certain property, which he agreed tosell, and 
apply the proceeds to the satisfaction of the note, and that, instead of so 
doing, he converted the property so delivered to his own use. The sole 
question was whether the équitable satisfaction of the mortgage in this 
way could be set up as against the assignée. This case is not, therefore, 
as some lawyers bave assumed, authority for the doctrine that the hana. 
fide purchaser, without notice, of a negotiable underduè note, secured 
by mortgage, holds the mortgage precisely as he holds the note, subject 
to no défenses whatever that would not be good against the latter. In 
that case there was no question as to the title of the mortgagor at the 
time that the mortgage was given, noras to the rights of any third party 
with respect to the mortgaged property, nor as to the validity or con- 
âtruction of the mortgage itself. It seems manifest that it was not the 
intention of the court to assert broadly the rule that, because a mortgage 
is given to secure a negotiable note, which, before maturity, is assigned 
to a bona fide purchaser, therefore no objection can be raised to the mort- 
gage, unless it would be an objection constituting a défense to the note in 
the hands of such a purchaser. The Court decided the case before it, 
and was careful to qualify ita opinion by the words, "under the circum- 
stances of this case." The gênerai rule announced in Carpenter v. Longan 
has been adopted in Massachusetts, Maine, Michigan, Wisconsin, Ne- 
braska, lowa, Missouri, and other states. See Jones, Mortg. § 834, and 
nUraerous cases cited. But the doctrine has not yetbeen established as 
the law of New York or Pénnsylvania. Union OoUege v. Wheeler, 61 N. 
Y. 88; Hwsman v. Gerker, 49 Pa. St. 282. 
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For our |»€sent purpose we will assume, as we are bound to do, the 
soandness of the gênerai raie announced in Cbrpenter v. Longan, and 
similar cases, and address ourselves to the task of determining, if we 
can, its true meaning and its proper limitations. Although the gênerai 
language employed in some of the cases might seem to justify the in- 
ference ;that a mortgage transferred with a negotiable note before due is 
to be trt^ated for ail purposes as commercial paper, it is manifest that the 
ruie thus broadly stated cannot be maintained upon principle. In many 
of the cases the rule is stated to be that the mortgage is regarded as fol- 
lowing the note, and as taking the same character; but it must, of 
course, be understood that the mortgage takes the character of a nego- 
tiable note only in so far as in its nature it is capable of having that 
character.imputed to it, and therefore the rule must be subject to cer- 
tain modifications or exceptions. In any suit brought by the assignée 
of the note tp foreclose the mortgage, the mortgagor may be heard to 
assert that the mortgage la invalid as to aU or part of the property, by 
reason of anything that appears upon the face of the mortgage, or by 
reason of anything that the assignée is bound by law to know, wheth©" 
the sarae constitutes a défense to the note or not. A third party may 
be heard to assert, as against the validity of such a mortgage in the 
hands of the assignée, that the mortgagor, at the time of the exécution 
of the mortgage, had no power to exécute it. The mortgage in the 
hands of the assignée, like the note, is freed from equities existing as 
between the original parties. This being so, no défense to the mort- 
gage, on the ground of fraud, duress, or want of considération, could 
be admitted as against the assignée; nor could the défense of payment 
or satisl'action, nor of a release of the mortgage, as between the original 
parties, nor of any pther similar matter, be set up. But there may, be- 
yond question, be défenses to a mortgage in such a case that cannot be dé- 
fenses to the note, — défenses the force and effect of which cannot be 
determined by an appeal to the principles of the law merchant. Of this 
character are objections which relate to, and in the nature of the case 
can only relate to, the mortgage, its construction, validity, or force and 
effect. They may be objections which third parties only are interested 
in raising. We cannot give to the mortgage ail the properties of nego- 
tiable paper, nor apply to it ail the principles of the law merchant, 
without a disregard pf elementary principles. A few examples may 
serve to illustrate this proposition. There are in most, if not in ail, of 
the States statutes designed for the protection of the homestead rights 
of the family of the owner. Thèse statutes generally provide that a 
mortgage executed by the husband alone, without the concurrence of 
the wife, shall be void. If, in a state where such a statute prevails, the 
husband exécutes his negotiable note, and a mortgage to secure the 
same, without the wife's concurrence, upon the homestead occupied by 
himself and family, there can be no reasonable doubt that the mortgage 
would be void, even in the hands of a bona fide purchaser of the note be- 
fore due. The assignée of the mortgage would be bound to inquire 
whether the property mortgaged was a homestead, and would hâve con- 
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siïuctîve notice thaï it was occupied as such; while the pTïrchaser of a 
negotiable note is not bound to make any inquiries, but, on the contrary, 
as we shall presently see, is protected unless he acts in bad faith. A 
similar question may anse where the mortgagor has the légal title, but 
where a third party is in possession, claiming an interest. In such a 
case the possession of the third party would be notice of his claims, and 
a purchaser or mortgagèe would take subject to them. Doubtless the 
assignée of the mortgage debt would take the mortgage with like notice; 
but, if 80, he would not be protected to the same extent and in the same 
way.as a bona fide purchaser of negotiable paper before due. 

It is probable that another modification of the gênerai rule we are 
considering must be admitted in cases arising out of the entry of satis- 
faction by a mortgageé after he has assigned the debt secured by the 
mortgage. If we are to âpply the rule strictly, it will foUow that, in 
the absence of a statute requiring assignments of mortgages to be re- 
corded, the purchaser of the mortgaged property is bound to inquire 
whether the mortgageé is still the holder of the notes before relying upon 
a, release of the mortgage by him. This upon the ground that in such 
a case the notes are the évidence of the authority of the mortgageé to 
enter satisfaction of the lien, and so it has been held. Catherwood v. 
Burrows,7 Reporter, 492; Crosby v. Roub, 16 Wis. 616; Martineau v. 
McCollumfA Chand. 152; ComeU v. Hkhma, 11 Wis. 353; 1 Jones, Mortg. 
§314. 

It would seem that the rule laid down in thèse cases results very nat- 
"urally from the doctrine that an innocent purchaser of a negotiable note, 
secured by mortgage, is an innocent purchaser of the mortgage also, 
and takes it unaffected by any equities between the mortgagor and mort- 
gageé. And yet it has not been adopted with unanimity. On the 
contrary, it has been held frequently that an assignment of the mort- 
gage by transfer of the debt is eficctive only as betweeii the parties and 
those having notice of the transfer of the notes. It is said with much 
force that a subséquent purchaser of the mortgaged property is not bound 
to take notice of the assignment by transfer of the notes alone. "The 
assignée of the notes can easily protect himself by requiring an assign- 
ment of the mortgage, and recording it, and thus give notice of his 
right; and, if he omit to do this, he should be the party to suffer for 
the négligence." 1 Joues, Mortg. § 820; Bank v. Anderson, 14 lowa, 
559; Ayers v. Hays, 60 Ind. 452. The doctrine of thèse cases may 
well be maintained upon the principles of equity that, where one of two 
innocent persons must sutfer loss, and one of them has been négligent 
and the other diligent, the former shall suffer. But the application of 
this rule présupposes that the purchaser of the notes is chargeable with 
négligence in not obtaining an assignment of the mortgage, and placing 
the same upon the record, which can scarcely be true if, by the purchase 
of the notes, he becomes entitled to thé mortgage without an assignment, 
and is to be protected in his rights under it against every défense that 
would not be good against the notes. The difHculty lies in the attempt 
to treat a mortgage for ail purposes as commercial paper. Perhaps the 
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question most frequently anses in cases involving the rights ofthird par- 
ties in and to the mortgaged property. Thèse cases generally présent, 
ié some form, the question of the title of the mortgagor, or of his right 
to bind the property by the mortgage, or a question of priority as be- 
tween the différent lienholders. The gênerai rule is that the mortgage 
binds only the interest of the mortgagor at the time of its exécution; but 
an important exception arisesin those cases where the mortgagor, though 
not the owner in fact, is vested with the légal title and the ostensible 
ownership of the property mortgaged, so that the real owner is estopped 
to assert his right to it as against a mortgagee in good faith, for a valu- 
able considération, and without notice. For the purposes of this doc- 
trine, a mortgagee is a purchaser, and the question whether he is an in- 
nocent purchaser, without notice, will be determined by the familiar prin- 
ciples applicable to ail other purchasers. It would seem, also, to fol- 
low, as a necessary conséquence of the prevailing doctrine, that the as- 
signée of the mortgage, whether by a formai assignment or by purchase 
for value before maturity and without notice, of the note which it se- 
curea, is to be regarded also as a purchaser of the mortgaged property 
within the rule. Keeping thèse rules in view, we shall hâve constantly 
in mind the prineiples upon which to détermine every case in which 
the title of the mortgagor is sought to be attacked by a third party. The 
application of this doctrine may be illustrated by the case of a trustée 
in possession, and having ail the insignia of title, but who, in fact, 
holds in secret trust for a third party. If such a trustée exécutes a mort- 
gage for a valuable considération to an innocent mortgagee, who takes 
it, and advances money or gives crédit upon the faith of it, the real 
owner will be estopped to question the validity of the mortgage in the 
hands of the mortgagee or his assignée, on the ground that the mort-^ 
gagor was not the owner. Such mortgagee, as we hâve already seen, is 
a purchaser) and it is well settled that where a trustée in possession 
of the trust esta te makes a 6ona ^deconveyance of it, for a valuable 
considération, to a purchaser who has no notice of the trust, the title of 
the purchaser will be good both at law and in equity, for he has equal 
equity with the cestai que trust, and the légal conveyance gives him pri- 
ority at law. Hill, Trustées, 282, 509, d seq. 

- Another numerous and important dass of cases arises eut of convey- 
ances made without considération, and with intent to defraud creditors. 
The grantee in ail such conveyances takes the property in trust for the 
grantor or his creditors; but, inasmuch as he is clothed with the légal 
title, he may make a valid mortgage, for a valuable considération, to 
a third party, who has no notice of the fraud or the trust; and in such 
a case neither the original owner nor his creditors, though the latter be 
entirely innocent, can set aside the mortgage on the ground that the 
mortgagor had no title to mortgage. The original owner is estopped 
because of his fraudulent act in vesting the title in the mortgagor; the 
creditors are estopped because their equity is not superior to that of 
the mortgagee, and for the additional reason that the latter holds un- 
der one who had the légal title. If, however, a creditor bas, before 
V.50F.no.2— 11 
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the ;iùor%âge îâ èKedatedi'taken steps tb set aside, the fraudaient con^ 
veyance< aM to subject tbe pïôperty to the pajoientof the debts of the 
fraiidulentgraçtor, then aiquestion of more dîfficulty may < arise* Zt 
13 generally, howfiver, one which résolves itself simply intp a question 
of notice^ aiid it will in général be determined by settling the question 
whether tlie;mortgagee is apurchaser for value and without notice. If 
the, créditer bas instituted légal proceedings toset aside the sale before 
theexecution of the mortgage, the question will be whether the mort- 
gagee-had either aetual?or oonstruçtive notice of such proceedings. It 
iS! iheld that, ■where a fraudaient mortgage is given to secure a negoti- 
ablè promissory note, void as between the parties, if a créditer or as- 
signée in insolvency seizes the property and files a bill to set aside the 
môr^l^ag©' before the assignment of the noté and mortgage, the assignée, 
though ,he takes for a good considération and without actual notice, can- 
not hôld the property. If, ho wever, the purchaser of the note and the 
mortgage hàdiacquired title in good faith and fora valuable considéra^ 
tion ; before any steps had been taken to avoid the mortgage, he would 
havflistood on a différent ground.;, Jones, Chat- Mortg. § 508; Bigdow 
V. SmîtAj 2 Allen, 264. 

In.making the application ôf thèse rules, it will be found necessary 
to observe the distinction between mortgages of real estate and mortgagea 
of Personal property. The général principles above indicated apply 
aliké to aU mortgages, but thepàrticular rules by which the questions 
as toaiotice and as to what constitutes, as to purchasers or mortgageea, 
suificient évidence of title in the mortgagori may not be the same. 
Purchasers or mortgagees o^ real estate may, ordinarily, rely On the 
record title, while purchasdrfeor mortgagees of personal property must, 
as a rulCj take the chances as to the vendor's title. If a negotiable 
promissory note, secured by mortgage upon personal property, be as- 
signed for value, before maturity, to a purchaser without notice, to what 
extent ifl such; purchaser bound to inquire as to the title of the mort- 
gagori to the mortgagèd property? As, for example, suppose the case 
of an insolvènt, who, in contemplation of bankruptcy, fraudulently 
transfers hi» personar property to another to keep it from coming into 
the hands of his assignée in bankruptcy, and thereafter goes into bank- 
ruptcy ;< in BJieh a case itis, ofdourse,olear,that the assignée could re- 
cover the property from the frandulent vendee; but if he bas mortgaged 
it to secure a negotiable note, : which is transferred before due to an 
innocent purchaser for value, will the latter be protected as against the 
claims of tbè assignée? Each case involving questions of this character 
must be dietormined upon the rule above stated, viz., that the assignée 
of the note is to be regarded as a purchaser of the mortgaged property 
frôra thje œoctgagor, and to . be protected to the extent that any other 
purchaser i*rould be protected, and to that extent only. The purchaser 
of Personal :property from a fraudulent vendee, in good faith and with- 
out notice of the fraud, is unaffected by the equities of third parties of 
which hé bas no notice. , Jarrell's Assignée v. Harrdl, 1 Woods, 476; 
Pratt V. Qartis, 6 N. B. R. 139. Applying this rule to the case of the 
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assignée df a negotiable noté,' secured by mortgage upon personal prop- 
erty, under guch circumstances as to make him the purchaser of the 
prbperty^ we reach the conclusion that iû suoh a, case as that last stated 
he is entitled to protection. 

Our conclusions in this case are as follows: 

1. The respondent Isaac P. Coates is a bona fide purchaser of the 
notes described in the pleadings, before maturity and without notice, 
within the rule established by the décision of the suprême court of the 
United States in Murray v. Lardner, 2 Wall. 110, and he is entitled to 
protection accordingly. 

2. The said respondent Coates, as the bona fide purchaser of said notes 
beforematurity and without notice, took the mortgage, as he did the notes, 
freed from equities arisin^ between the previous parties thereto, and 
also freed from any latent equity existing jn complainant at the time of the 
assignment of the notes of which he, said Coates, had no notice. 
Carpenter v. Longan, 16 Wall. 271; Murray v. I/yUmm, 2 Johns. Ch. 441. 

3. The said Coates, as the assignée of said notes and mortgage, under 
the circumstances developed in proof, is entitled to the same protec- 
tion that would be accorded to the purchaser of property from a fraud- 
aient vendee, in good faith and without notice of the fraud. Such a 
purchaser would be unafiected by latent equities of third parties of 
which he had no notice. Jarrell'a Assignée v. Harrell, 1 Woods, 476; 
Pratt y. Curtis, 6 N. B. R. 139. 

4. The title of Coates to the notes, and his protection as a bona fide 
purchaser, was not affeeted by the pendency of this suit. Negotiable 
instruments are not subject to the rule of lis pendens. Wade, Notice, § 
372; Day v. Zimmerman, 68 Pa. St. 72; Kellogg v. Fancher, 23 Wis. 21. 

5. Since at the time of the assignment of the notes and mortgage to 
Coates the mortgaged j)roperty was not in custodia legis, but was in the 
possession of the mortgagorS, the same was not, in the hands of Coates, 
subject to the resuit of this suit, nor was he charged with notice of this 
suit. 

6. Property held in the name of John W. Hazzard atthe time George 
Hazzard was adjudicated bankrupt did not ipso fado vest in the assignée 
in bankruptcy. There existed in the latter only the right to re- 
cover it upon making proof that ît was in equity the property of the 
bankrupt. This right the assignée was bound to exercise before the 
transfer of the property to a bona fide purchaser without notice of his 
claim. After such transfer he cannot recover it from such purchaser. 
The assignée of the notes and mortgage (Coates) was such a purchaser, 
or, if not technically such, he is entitled to the same protection. 

7. The righta of Coates, as purchaser of the notes in question, are not 
affeeted by the fact that said notes were in equity the property of 
George Hazzard, or of his assignée in bankruptcy, nor by the fact that 
the notes in lieu of which they were executed may hâve been indorsed 
in blank and delivered to said George Hazzard. The purchaser, in 
good faith and without notice, of negotiable notes before maturity from 
the payée, is entitled to protection. 
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8. Tbie failure of Goates to ans^er, as a witness, certain questions put 
to }iim upoû crosa examinatiou dœs not justify the court in rejecting 
hisentire testimony on the trial. It was the duty of complainant's 
counsel to move the court for an order requiring him to answer, or, in 
case of his refusai to do so, to strike out his entire déposition. 

It follows from thèse conclusions that the exceptions to the master's 
report must be overruled, and that there must be decree as recom- 
mended by him. 



Copp V. Louisvii.Mi & N. Et. Co. 

(Circuit Cmji/rt, E. D. Louigiana. April 21, 1893.) 

L tlMlTATIOWS— AWLIOATION O» StATB STATUTHS. 

Under Rev> St. XJ. 8. § 721, when oongress croates a new rlght of aetlon, wlthont 
providing an^ limitation tliereto, the state statutes of limitations apply, and are 
Dinding Upon the Uttlted States courts. 

B. SAMB— iKTEBSTATl pOMMEEOB— BTJIT FOB DlSOBIMINATION. 

The rigbt of actioà created by the Interstate commerce act, (24 St. p. 380, §S 8, 9,) 
in favor of the party àgalust whôm discrimination is madë in thé charges for tha 
transportation of merchandise, cornes within Rev. Civil Code art. 8536, providing 
alimitation of one year to actions for damages resultmg f rom guaH offenses. 

At Law., Action by Frank T. Copp against the Louisyille & Nash- 
ville Railway Company to recovei* an amount paid for freight in excess 
of that pàid by others for similar service. New trial. granted. 

B. R. Forman, for plaintiflf. 

Bayne <fc Denegre, for défendant. 

BiLLiNGS, District Jpdge. The plaintîff has brought a suit under the 
act of congrfs^i known as the "Interstate Commerce Act," (24 St. U. 
S. p. 380, §§ 3, 9,^ to recover the amount of freight paid by him to the 
défendant jn excess of that paid to it by others for similar service. An 
exception vas.filed by the défendant, interposing the plea of the limita- 
tiçn or prescription in force under thç; statute of the state of Louisiana. 
The statute relied upon is Kev. Civil Code, art. 3536, which provides 
that "the foUbwing actions are alsp prescribed by one year: That for 
injurious words, whether verbal or written, and that for damages caused 
by animais, or resulting from offenses or quasi offenses." It is claimed by 
the défendant that this is an action for a gwm offense, apd it is controUed 
by the state statute. Code Prac. art. 28, déclares that "personal actions 
are groundedon four causes: Con tracts, gwasi contractSj offenses, and quasi 
offenses;" and article 32 further defines personal : actions arising from 
quad offenses to be when the ground of action is the injury done to an- 
other by one oï' those faults which are not considered as real crimes or 
offenses. It has not been questioned, and I think cannot be questioned, 
that the fault complained of bythe plaintiff is included within the défi» 
nition of "gwoai offenses." 



COPP V. LOmSVILLE & N. BY. CO. 165 

The question is whether this state statute of limitations applies to this 
action. The action arises from a law of congress against discrimination 
in the charges for the transportation of merchandise. Where there hâs 
been discrimination, congress bas created a right of action in favor of 
the party against wliom it has been made for the excess of the charge 
collected from him, as compared with that collected from others. It 
is to be observed that in the act of congress there is no limitation as 
to time, and that, unless the state statute applies, there is no limitation: 
On the other hand, the action is authorized in case of discrimination, 
with or without damage; and to that extent it is a statute in the nature 
of a statutory provision for an action to protect the interests of the pub- 
lic, i. e., to secure a uniform rate of charge for the transportation of mer- 
chandise by common carriers, and giving an action even in case the party 
discriminated against had paid no more than the value of the service of 
transportation. Nevertheless it is a purely civil action, and, by dénom- 
ination or définition, is within the meaning of the state statute of limita-, 
tions., Th^ question is whether section 721 of the United States Revised 
Statu tes , being a portion of section 34 of the judiciary act of September 24 , 
1789, includes the limitation or prescription for actions known as "quasi. 
offenses " contained in the Lousiana statute. In Angell on Limitations, 
§ 24, the rule is laid down as follows: 

"Under the 34th section of the judiciary act of 1789, the acts of limitations 
of the several states, where no spécial provision has been made by congress,. 
form a rule of décision in the courts of the United States; and the same effect 
is given to them as is given to them in the state courts." 

This passage from Angell is adopted by the suprême court as a correct 
statement of the law in Ranger v. Abbott, 6 Wall., at page 537. In 
Tovmsend v. Jemison, 9 How. 414, the suprême court quote appro.vingly 
that in the courts of the United States the law of the former governs,' 
and say that "statutes of limitation, unless the plaintiff can bring him- 
self within their exceptions, appertain adtempuset modum actionis insiitu-, 
endse, and not ad valorem contractus." In Mciver v. Ragan, 2 Wheat. 25, 
at page 29, Chief Justice' M aeshal says: "It would be going far to 
add to thèse exceptions;" i. e., those exceptions made by the légis- 
lature. In McCluny v. SUliman, 3 Pet. 270, where the act of con- 
gress made it the duty of the registers of the land-ofBce to enter, npon ap- 
plication, certain lands, and the action was brought against a register for 
not having entered lands upon the propér application of the plaintiff, — 
the action being an action upon the case, and the statute of Ohio (the 
suit was brought in the United States circuit court in the district of Ohio) 
limited to six years ail actions upon the case, — the suprême court held 
that the plea setting up the state statute of limitations was a good plea. 
In that case one of the errors assigned was — 

"That no statute of limitations of the state of Ohio, then in force, is plead- 
able in an action upon the case brought by a citizen of one state against a 
citizen of another, in the circuit court of the United States, for malfeasance 
or nonfeasance in ofSce in a ministerial offlcer of the gênerai government, 
and especially when the plaintiff's rights accrued to him under a law of con- 
gress." 



166 FEDERAL EEPOETER, Vol. 50. 

; In reply to thîs objèctîbn j the court, at page 277, say : 
'fWKere the statute iB nofe restricted to particular causes ot action, butpro- 
vides tt)4t the action, by JtiSiitechnionl dénomination, stiall be barred, if net 
brought, withiii a limited tinje, everj cause for wiiich the action may be prose- 
cuted ié witliin the statutè. " 

In 12088 V. Duval, 13 Pet. 45, the suprême court apply the statu te of 
limitfttions of the state of Virginia to judgments rendered in the United 
Statee; Circuit courts. Ai^ijage 60 the coilrt say: 

"If tbis, tlien, be a limitation law,it is a rnle of property; and, under the 
thirty-fourth section of the jiidiciary act, is a rule of décision for the courts of 
theUi^itedStales." 

In Miéhigan Ins. Bank t. Eîdred, 130 U. S. 693, 9 Sup. Ct. Rep. 
690, it is reiterated, as thé resuit of ail the décisions of the suprême 
court, that the statutes of limitations were laws of the several states, 
and under the thirty-fourth section of the act of 1789, in the absence 
of spécial provision by congress, were binding upon the courts of the 
United States, as they would be upon the courts of the state in which 
the United States courts sit. In this case the suprême court of this 
state bas held that the United States circuit courts had exclusive juris- 
diction over the actions àrising under the act of congr&«î3 under which 
this action is brought. But I do not see that the exclusive jurisdiction 
of the United States courts affects the question presented hère; for, if 
the statùte would control the matter in the state courts in case they had 
jurisdiction, the statute is nevertheless the rule of décision. The bind- 
ing force of the state statute of limitations upon the United States courts 
in cases where they hâve jurisdiction cornes from section 34 of the ju- 
diciary act, and the statute made a rule of décision, in cases to which 
it applies, equally whether the state courts also hâve jurisdiction or not. 
The statute becomes a rule of property in the United States courts, if it 
would include a similar action in the state court. My condusiou is 
that the statute of limitation of the state applies to this case. 

The motion for a new trial will therefore be granted. 



Ray V. United States. 

(DUmet Cffwrt, D. Indiama. April 19, 1893.) 

1. ClMMS A.0AIN3T XJSIISD BTA.TKS— LIMITATIONS— EkBONEOUS TAXATION —RE0I.A1U. 

TioN— Trusts. 

In 18T2 a statement made by the comptroUer of the treasnry showed that a cer- 
tain amount had been erroneously deducted as Income taz from the salary of a 
United States district judge between 1864 and 1869. In 1875 a draft was issued by 
the gOTernment for the payment of the claim, but, remaining unclaimed, it was in 
1887 covered into the treasury. No demand of payment was ever made until 1891, 
and payment was then refused. Held, that after the draft was issued the govern- 
ment held the fund in the nature of a trust, and that the alx-years limitation as to 
daims cognizable by the court of olaims did not begin to run until the date of the 
dmand. 
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S. Sahb. 

The two-years Umltatlon prescrlbed by Rer. St. f 8337, for Bctlona to recorer 
taxes erroneously colleoted, does not govern, aa it applies only wTien tho gist of thd 
olaim is the wrongf ul act of the tax offlcer, and in tbis oasô the original wrong was 
cured by tbe action taken by the department to refund tbe money. 

At Law. Action by John W. Ray, as administrator of the estate of 
David McDonald, to recover an amount deducted as income tax from 
his salary as United States district judge. Judgment for plaintif^ 

W. A. Ketcham, for plaintifF. 

Smiley N. Ghatiibers, for the United States. 

Baker, District Judge. This is an action by the plaîntîff as admin- 
istrator of the estate of David McDonald, deceased, against the défend- 
ant, to recover the amount of $504.71, deducted as income tax from his 
salary as United States district judge for the district of Indiana between 
Decembér, 1864, and August, 1869. Thia claim is founded on the fol- 
lowing facts: On the lOth day of May, 1872, a statemént was made by 
the firSt comptroller of the treasury, showing that the sum of $504.71 
had been withheld from said McDonald's salary as such judge. This 
statemént was referred to the commissioner of internai revenue, who, 
with the approval of the aacretary of the treasury, entered the same on 
a schedulé of claims for the refunding of taxes erroneously assessed and 
paid, certifying that they had been examined andallowed. Thereûpon 
an account was stated by the fitth auditor of the treasury, which was 
certified by the first comptroller for payment on the 2d day of August, 
1875, and a draffc was duly issued for the sum of $504.71, payable 
to the order of said McDonald. Thifi draft was held in the office 
of the commissioner of internai revenue and of the first comptroller 
until May 31, 1887, when the first comptroller recommended that the 
amount of said draft be paid from outstanding liabilities, to whicb it 
had been covered three years after its isstie, and deposited in the treas- 
ury, on account of an erroneous allowànce made in favor of the draft, 
which was donc by a warrant dated June 30, 1887. On the 19th day 
of July, 1888, letters of administration were duly issued to the plaintiff 
by the circuit court of Marion county, Ind., upon the estate of sàid Mc- 
Donald. On the 18th day of May, 1891, demand was made by the 
plaintiff upon the proper officer of the United States for the payment of 
said money so covered into the treasury, which demand was refused, 
and this action was brought on the 12th day of November, 1891. 

It is contended that this claim is barred either by section 1069 or by 
section 3227 of the Revised Statutes of the United States. Section 1069 
provides that — 

"Every claim against the United States, cognizable by the court of clafms, 
Bhall be forever barred, unless the pétition setting forth a statemént thereof 
is filed in the court, or transraitted to it by the secretary of the senate or the 
clerk of the house of représentatives, as provided by law, witbin six years 
after the claim 6rst accrued. " 

Section 3227 provides that — 

"No suit or proceeding for the recovery of any internai tax alleged to hâve 
been erroneously or illegally assessed or collected witbout authority, or of 
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any sum alleged to hâve been excessive, or in anymannerwrongfullycollected, 
SWall be maintained iii cburt, unless the same is brought within two years 
^ftértlie cause o£ action accrued." 

In my opinion, the contention of thô learned counsel for the respond- 
ent cannot prevail., The section laat above quoted embraces claims 
where the action is grounded on the wrongful conduct of an ofi&cer em- 
poweredfto act as coUector of internai tax. The gist of the action is the 
wrongful conduct of such ofScer. In no just sensé does the présent 
claim arise out of the original wrong of the internai revenue department. 
That was correeted by the voluntary action of the proper ofBcers of the 
treasary department in 1876, and thereafter the fund in controversy was 
held impressed with a trust until 1887. I do not think the section first 
above quoted présents a bar to the maintenance of this suit. It is in- 
eisted ttiat the claim in suit first arose at the time between 1 864 and 
1869, when the tax was wrongfuUy deducted and withheld from the 
salary of Judge McDonald. In this view I cannot concur. The United 
States^ recognizing the wrong done in coUecting and withholding the 
tax, voluntarily stated an account for the amount in controversy, and a 
draft payable to the order of Judge McDonald was duly issued for the 
same. The govemment thereafter held this fund in the nature of a 
trust, awaiting demand of the payée or his légal représentative. Eev. 
St. 1878, § 307 , makes a permanent appropriation for the payment of 
ail such outstanding and unpaid draftS. Section 308 provides for their 
payment on the présentation thereof, without lirait of time. Under such 
circumstances, the fund became impressed with a trust. U. S. v. Tay- 
ior, 104 U. S. 216; Waddéffg Gase, 25 Ct. Cl. 323; Wayne v. U. S., 26 
Gt. Gl. 274. In the case last above cited the court say: 

" We now hold that the statute of limitation does not run against outstand- 
ing llabilities so entered in the books of the treasury department for which 
there la a permanent appropriation and other provisions by Rev. St. §§ 306- 
308. until the outstanding drafts, etc., are presented,.or demand is made with- 
out the diraft, and its nonprpduction is properly accounted for." 

I concur in this construction of the statute. The cause of action in 
this case did not accrue until the trust was repudiated; andsixyeara 
had not elapsed sinçe such répudiation until tiiis claim was filed. It 
foUows that there must be judgment for the daimant; and it is so ordered. 
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United States v. Gayle. 
(ZMstrfci Coim, D. South CaroUna. Aprll 26, 1893.) 

1, JUDGMBNT— VaLIDITT — MaKBIED WoMBN. 

A judgment rendered agalnst a married woman on an officiai bond, exeeuted by 
her as surety for her husband, in South Carolina, in 1867, is void, as ehe was then 
subject to ail common-law disabilities. 
a. Same— Vacating. 

The fact that sucU judgment was sued on as a cause of action, and judgment ren- 
dered against défendant after she became discovert, will not prevent the court 
from vaoating the original judgment and ail proceedings had thereunder, on a mo- 
tion made in that cause. 

At Law. Action by the United States against Mittie Gayle, as surety 
on the officiai bond of her husband. Judgment was rendered for plain- 
tiff, and was afterwards sued on as a cause of action, and judgment 
again rendered for plaintiff. 45 Fed. Rep. 107. Défendant now moves 
to vacate the original judgment. Granted. 

A. Lathrop, U. S. Dist. Atty. 

0. B. Northrop, for défendant. 

SiMONTON, District Judge. The défendant, a married woman, signed 
as surety the bond of her husband, a^ postmaster at Camden, S. C; 
on 19th day of November, 1867. At that date a married woman in 
South Carolina was under ail the common-law disabilities, and her légal 
existence was merged in that of her husband. On 4th day of March an 
action was begun in this court against her alone, she being still a mar- 
ried wornan living with her husband. Default having been made, judg- 
ment was obtained and entered up. The déclaration is as against a 
maie. Masculine words are used in it altogether, and there was nothing 
on the record but her first name to excite the suspicion that a woman 
was the défendant. No steps were taken upon this judgment until 16th 
October, 1889, when suit was brought against the défendant upon the 
judgment as a cause of action. She was then a widow. She appeared, 
and in her answer set up as défenses that she was never served in the 
original case, and had no notice of the suit. She also averred that the 
bond was void. After argument it was held, on demurrer to the an- 
swer, that the original judgment imported absolute verity, and as long 
as it remained in force, not reversed or not avoided, it must avail as a 
cause of action. 45 Fed. Rep. 107. A motion is now made to set asi de 
the judgment as absolutely void. The facts stated as to her coverture 
are not denied. It is clear that when the first suit was had, and thë 
judgment taken thereon, there was no person legally existing as défend- 
ant. The judgment was absolutely void. Freer v. Walker, 1 Bailey, 184. 
Properly , as soon as she got notice of the existence of this judgment after 
her discoverture, steps should bave been taken to set it aside. No such 
step could hape been taken by her until she became discovert. When 
the second suit was entertained, the court felt bound by authorities, and 
could not admit the défense set up; but if the original judgment was 
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void, we cannot preclude her présent motion by saying that it was merged 
in the new judgment. , There was nothing which could become merged. 
This is not a case of error in a judgment. There was no error, as the 
facts disclosed nothing. It is like a judgment against one dead when 
suit began, — a nullity. "A judgment which is a nuUity on account of 
being rendered agaiust a corporation that does not exist will be vacated, 
and, as a gênerai rule, ali void judgments will be se treated." Freem. 
Judgm. § 98. It may be that the intervention of the second judgment 
ia a grave difficulty. But the wrong of enforcing a contract like this, 
and pf cotopelling the wîdbw to sufifer for an act void ab mitîo, and in- 
capable of confirmation by mère acknowledgment, (see 14 Amer. & Eng. 
Enc. Law, 619,) is too monatrous to be entertained. Let the judgment 
and ail proceedings under it be vacated. 



GoMiTEZ V. Pabeebson et ol. 
(Circuit Ccmrt, E. D. Lauiaiana. April 23, 1893.) 

1. DsiiTR BT' WlBOîionJL AoT— Pleading— Nbwspapbb Aococnts. 

In an aciiton by'a widow to recorer damages for the kilUng ot her hnsband by a 
mob, wheh the pétition ttilïr sets out ber cause ol action, it is improper to annex 
tberetO'an,acGoant ot the ,aSair as pubUshed in & newspaper on ths day following 
the kilUng. 

3. SaMK— PA.STIES. 

As àll the parties In any way concemed in the tort are Uable in soUâo, it is 
proper to join, as a payty défendant with the individuals who participated in the 
kiUing, the ctty in whiâh the act was conlmitted, on the grouDd of ils négligence in 
not preventlng the killiug.! 

At Law. Action by Annie Comitez against W. S. Parkerson, the 
city of New Orléans, and others, to recover damages for the killing of her 
husband. Heard on exceptions to th« pétition. Sustained in part and 
overruled inpart. 

John Q. Flynn, for plaintifiF. 

Henry 0. Miller and Chas. F. Buàk, for défendants. 



BiLLiNGS, District Jûdge. This is a suit brought by the widow of 
Loreto Comitez for damages for the killing of her husband. The cause 
is submitted on two exceptions to the pétition filed by ail the défendants 
except the city of New Orléans. It is objected that an article from the 
Times- Democrat has been made a part of the pétition. The article is 
not properly an exhibit, to be considered in connection with the pétition 
in the statement of the plaintiffs complaint. The averments of the 
plaintiff are màde without this article, and then follows the averment 
as follows: 

"To môré partioularly set forth the facts of this case as herein charged, 
and detaillng ttiôre particularly the e vents which transpired on the morning 
of said mémorable Maich 14, 18B1, petitictner annexes hereto copies of the 
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Times-Democrat of Mafcih 15, 1891, which contalns a fall and complète ac 
count ot the transactions of tbe day previons, the 14th March, 1891, and makes 
same part of this pétition. " 

I think the journalistic account is superfluous, when considered in 
connection with the averments of the pétition, which contains, without 
this article, the complète statement of the plaintiff 's case. It could not 
be read to the jury without producing an effect distinct from and in ad- 
dition to the mère statement of the case which the plaintiff intends to 
offer proofs in support of. It wouJd produce an effect which should 
corne from proofs addueed in the manner which the law directs, viz., 
from witnesses giving their testimony under oath, and liable to cross-ex- 
amination. It is therefore not only superfluous, but unauthorized, and 
the exception to it is maintained. 

The other exception urges the improper joinder of the exeeptors with 
the city of New Orléans as joint défendants in the same action. The 
individuals are sued for the killing, and the city for not preventing the 
killing. At the common law, in a trespass ail are principals, and ail 
and each of the tresfiassers are liable for ail the injury done. 5 U. S. 
Dig. p. 637, tit. "Trespass," 159. Aniong those who must make répa- 
ration for a trespass are "ail who contributed to the action either by do- 
iug what he ought not, or by omitting what he ought to hâve done," (3 
Puff. Law Nat. par, 4, p. 216;) and when several persons hâve been 
jointly concerned in the commission of the wrongful act, they may ail 
be made défendants, and charged as principals, or the plaintiff may sue 
one or more of them, at his élection, (Add. Torts, p. 67; 1 Chit. PI. 
86.) Our own Code provides (Rev. Civil Code, art. 2315) that every 
act whatever of man which causes damages obliges him by whose fault 
it happened to repair it. Article 2316: That every person is responsi- 
ble for the damage he occasions, not merely by his act, but by his nég- 
ligence, etc. ; and in the concluding article on offenses and quad of- 
fenses, (article 2324,) there is the provision as to solidary liability of 
wrongdoers as follows: " He who causes another to do an unlawful act, 
or assists or encourages in the commission of it, is responsible in solido 
with that person for the damages caused by such act." While it is 
possible that tlie strict meaning of the words "causes," "assists," or 
"encourages" might not, if employed under other circumstances,inc]ade 
failure or omission to prevent, it is also clear that it wasthe intention of 
the législature in article 2324 to make ail who were liable for an unlaw- 
ful act liable in solido. In Vredmburg v. Behnn, 33 La. Ann. 627, where 
the suit was against the members of a club whose agent had been guilty 
of négligence, the court affirmed a judgment given in solido. 

The dty of New Orléans is sued along with the individual défendants 
for damages for an unlawl'ul killing. It is averred in the plaintiff's pé- 
tition that the individuals committed the unlawful act, and that the 
city contributed to it by an antécédent delàult, in that it did not prevent 
it. The damages are for an act in which ail the défendants in law, ao- 
cording to the pleadings, joined. They are therefore, according to the 
gênerai rules of pleading, as well as by the provisions of the Civil Code, 
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prppeïjy joîned as défendants iû this action. The exception as to the 
newapaper article is Iherëfore maintained. The exception of misjoindei 
is overruled, and the défendants hâve 10 days in which to answer the 
plaintitPs pétition. 



Lapsley V. Union Pac. R. Co. 
(Circuit Court, N. D. lowa. Ootober 10, 1891.) 

1. AooinBNTg AT Railwat Cbossinqs— Kinging Bell. 

I Under the statutes of lowa, in cities the employés of a railway company, operat- 

■ ingifs trains are reqnlred to commence to ring the bells 60 rods before reaohing 
the crosslng, and to continue to ring It until the crosslng is reaohed, and the omis- 

. , ■ siqn to comply wlth this statu te is négligence. 

2. Sàmb— Rate op Spebd at Crossing. 

There belng no statute regulatlng the rateof speed at crossinçs, the oommon-law 
rule applies, which Is that the duty and obligation resta at ail times upon the rail- 
roàd Company to use ordinary care and prudence in the management of Its trains 

■ in approaching crosslngs, so that no unneoessary rlsk or hazard shall be oast upon 
' the public, who hâve the rl^ht to pass over said crosslng, taklng into considération 

their location and surroundings. 

3.' SàME— FlAGMAN AMD G-ATBS AT CROSSINGS. 

The question of whether the railroad company shonld hâve flagmen or gâtes at 
crossings, in the absence gf statutes, dépends likewlse on the clrcumstances, such 
as the amount of travel over the crosslng, the obstructions, etc., and is a matter of 
fâct to be determlned by the jury. 
<^ Same — Imputed Négligence.. 

Where a woman is rlding on the baok seat of a two-seated sprîng wagon, which 
is driven by her brother, who owns the team and wagon, and over which she bas 
no control, and she la Injured in a collision at a crosslng by a railway train, if the 
négligence of the brother in drivlng upon the crosslng contributes to said injury, 
held, that said oontributory négligence cannot, as a matter of law, be imputed to her. 

At Law. Action by James J. Lapsley, administrator of the estate of 
Eliza J. Lapsley, against the Union Pacific Railroad Company, to re- 
çover damages for causing the death of his intestate. Verdict and judg- 
inent for plaintifî in the sum of $1,000. 

:A. S, Wiîson and S. H. Marsh, for plaintiff. 
. Wright & Hubbard and Wright <Sc Baldidn, for défendant. 

, Shiras, District Judge, {eharging jvry.') In this case the plaintiff, 
as administrator of the estate of Eliza J. Lapsley, seeks to recover 
against the défendant company for the amount of damages it is claimed 
was cauçed to the eslate of Eliza J, Lapsley by reason of the fact that 
in November a year ago Miss Lapsley was kilîed by an accident hap- 
pening jipon the track of the défendant company. In order to entitle 
the plaintiff to recover under circumstances of this kind, it is not 
sufficient simply to show that an accident has happened, and that in- 
jury or death has resulted therefrom, the accident being caused by a 
collision with the train of the défendant upon the road of the défendant 
ciompany. The burden is upon the plaintiff of going further, and show- 
ihg, in the first instance, by a fair prépondérance of the crédible testi- 
ijdony.ih the case, that the accident was caused by négligence upon the 
pçirt o^jthe railway company. In other words, this action is one that is . 
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based on the charge of négligence, and the burden is upon the plaintiff 
of establishing it in the first instance. In this case there are three allé- 
gations of négligence made against the défendant company. Before pass- 
ing to them, however, I will say, gentlemen, that the main facts in the 
matter are not in dispute between the parties. The évidence shows 
without contradiction that in November a year ago Miss Lapsley was in 
a wagon, being drivenalqng the lineof Leechstreet in this city, and that 
that street intersects or crosses the line of the défendant company; that 
while the wagon was being driven over the track of the défendant com- 
pany it was struck by a train belonging to the défendant company, and 
that Miss Lapsley was thrown ont, and received injuries which caused her 
immédiate death. It is charged in the pétition that the défendant com- 
pany was guilty of négligence in three particulars. In the first place, it 
is said that there was no proper signal given of the approach of the train. 
Now, gentlemen, before passing to the particular facts, I ghould say to 
you that under the law of lowa railroad companies hâve the right to place 
their tracks and run their trains upon a level with other highways; in 
other words, under the law of lowa, a railway track and à public high- 
way, like a street in the city, may be legally placed upon the same grad« 
and intersect each other; so that as a neeessary conséquence it follows thai 
in passing trains along the track of the railway company and persons driv- 
ing vehicles along the street, where the street and railway track intersect 
each other upon the same leyel, there will be therefore necessarily danger 
of collision uniess proper care is exercised by both parties to prevent a 
collision at any given time. Therefore, under this law, the railroad com- 
pany had a right to hâve its track where it was, and to run its trains over 
and along that track. Also, the public had a right to pass over Leech 
street,— to drive vehicles over the same; but by reason of the fact that 
there would be danger of a collision uniess proper care is exercised on the 
part of both the railway com pany and the persons using the street or high- 
way, the law imposes upon both parties the duty and obligation of using 
and exercising proper care, — such care as a reasonable and prudent man 
should exercise in view of the circumstances that surround them at the 
time that either or both parties purpose to make use of the légal right 
that they hâve, — on the part of the railway company of running its train 
on its line of track over the highway, and on the part of the citizens 
of passing over the street across the track of the railway company, when 
they know that there is a liability or a possibility of trains coming along 
that track. Now, the amount of care or duty that is required by the 
law is thé same as to both. The same rule is appliëd to both the rail- 
way company and to the indîvidual citizen; and that is, as I bave al- 
ready said, the duty of exercising the amount of care and caution and 
skill that ordinarily prudent men should exercise in view of the circum- 
stances that surround them at the particular time. Furthermore, it is 
a principle of law that when human life or limb may be put at risk or 
danger the care and caution and the skill that should be exercised is 
higher or greate.' than under circumstances where human life and limb 
may not be put at risk or danger. 
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As I hâve before stated to you» the. plgintiff makes în this case three 
charges of négligence against the défendant company in the running and 
management of its train at this particular time when the accident hap- 
pened. The first is that no proper signal waâ given of the approach 
of the train. The statate of lowa requires that, when approaching a 
crossing where a highw«y intersects or (tfosses a raUway track, it is the 
duty of the company to cause the whistle upon the engine to be sounded 
by two sharp blasts of the whjstle, and that the bell must be rung con- 
timjously from that time, and from that point, to wit, 60 rods from the 
cros^ing, until the erossing is reached, wilh a proviso that in the case 
of cities the blowing of the whistle may not be required. In other words, 
the railway companies, in case of cities, where they are within the lim- 
its of cities, may be excused from giving the signal by the blast of the 
whistle* Therefore, 80 far as this case is concerned, as the évidence 
shows and it is admitted that this accident happened witiiin the limits 
of the city of Sioux City, the question, so far as statutory obligation is 
conc^ned, cornes dowb to the ringing of the bell. Therefore I charge 
yoU;,thatthe law is, under the statute of lowa, that the duty and obli- 
f;ation rests upon the railway company of giving a signal when a train 
appwMiches within 60 rods of a street or highway erossing by the ringing 
of the engine bell, and the ringing should be eontinued, under the statr 
ute, frotn that point up to the time that the locomotive may reach the 
erossing ôr highway. Now, it is charged by the plaintiff that this signal 
was not given, and that, as a conséquence thereof, the plaintiff and the 
person who was injured failed to receive notice of the approach of the 
train, and thereby the accident happened that caused the death of Miss 
Lapsley. Of course, as you understand, gentlemen, the purpose and 
object of requiring a signal of any nature to be given when a train is ap- 
proaching a erossing or highway is that thereby warning may be given 
to the parties who are about to pass over the railroad track of the ap- 
proach of the train, so that they, on tkeir part, may be warned of the 
approach of the train, and exercise doie care for their own protection. 
Now, gentleûien, itis a question of factto be determined by you, under 
the évidence in this case, whether or no this train which struck the 
wagon, and which caused, in that sensé, the death of Miss Lapsley,^ — 
whether or not^ as that train approachedthis erossing or intersection of 
Leech street, the bell waa rung in accordance with the requirements of 
the statute, and in such manner as to accomplish the purpose of its re- 
quirement. The évidence is in conflict upon that subject, and it is for 
you to détermine what the fact is. AU I can say to you is that the stat- 
ute of lowa requireâ that notice be given by the ringing of the beil. If 
the évidence satisfies you that the bell was rung, then négligence in that 
particular ia not shown against the défendant company. On the other 
haiîd, if the évidence satisfies you by a fair and reasonable prépondér- 
ance that thf bell was not rung, then that justifies you in finding that in 
that particular the: railroad company j through its failure to observe this 
statatory requirement, was guiltyof négligence; and, if that contributed 
to or aided in causing the accident, that justifies you in finding that the 
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charge of négligence in this particular is made out agaînst the railwày 
Company. It is for you to décide what the facts in that particular are. 
The next charge of négligence is that the train was run at a high and 
unnecessary rate of speed. Nbw, gentlemen, there is no law in this state 
that fixes the rate of speed — that is, the number of miliës per hour — that 
a train may run nnder the cîrcumstances surrounding this transaction. 
The rule, therefore, to be applied is the Jcommon-law raie — Ihecommon- 
law rule that the duty and obligation reste at aU times upon the railroad 
Company to use proper care-r-ordinary café and prudence — in the running 
and management of its trains, so that no unnecessary risk or hazard 
shall be cast upon the public. So you see, therefore, that the question 
as to the rate of speed, whether it is négligence to run a train at a given 
rate of speed, dépends upon the facts and circumstances surrounding 
the case. As bas been said by counsel, when a train is running eut 
upon the open prairie, — ^in the open country, — where there is not much 
liability to meet people crossing a traok, and other sufficient signala are 
given, the cars may be run at a high and rapid rate; and there isno law 
that would require them to check the rate of speed whén they are approach- 
ing the crossing, if the circumstances and surroundings of that crossing 
are sueh that, with the signais that they hâve given, reasonable warning of 
the apptoach of the train is given to the public. You see that is the test. 
The train must be run at suoh rate of speed, and accompanied by such 
signais, as that, as they approach thèse crossings or highways, a reasonable 
warning may be given to the public in order that any person desiring to 
cross may receive reasonable warning of the approach of the train, and 
be able to take proper care for bis own safety. When trains are run into 
a city or place where there is a large amount of travel that may be ex- 
pected to cross the railroad track at a given point, at the intersection of a 
given Street, then the speed at which the train may be rightfuUy ran 
itère dépends, as you see, on the circumstances that surround that par- 
ticular crossing. Now, in determining that, you must take into acçount 
the surroundings of the crossing, the opportunities that parties may 
hâve who are coming down upon the street for the purpose of crossing 
the railroad track of observing and seeing trains. If there are no ob- 
structions in the way, no buildings about the corners, so that persona 
driving along the street or high way bave a full opportunity of seeing 
the trains as they come in either direction for quite ,a distance, and 
in that way, by the use of reasonable care on their part, may receive 
warning of the approach of trains, why then, in the exercise of or- 
dinary care, the railroad company would be justified in running its 
trains at a more rapid rate of speed than it would be if the crossing 
was not so situated. Now, if you bave a case in which, by reason 
of buildings or other natural obstructions, like trees or embankments, 
or the shape of the ground from a eut or embankment, or whatever 
it may ho, the fact is that persons driving down^^nd along the high- 
way hàv|9 thei? view obstructed, and they would be unable, by rea- 
son of the^ obstructions, to see the cars at any distance, then the rail- 
ipad Company must run ita trains and détermine the speed of trains 



176 fBDBEAL EEPOBXEB, voL 50. 



with référence to those facts; the test being always, as I saîd, that the 
runnirig and management of the train must be with référence to this 
rule, that no unnecessary risk or hazard must be thrown upon the pub- 
lic whô a:Te there rightfully in the use of the highway. The public bave 
a right to be on the highway; the railroad company bas a right to run 
its trains npon its track; but both of them must use this right thatthey 
bave with référence, you eee, to the duty which it owes to the other party. 
Therefore the duty and obligation upon the railroad company is to run its 
train at such rate of speed as will not cast any unnecessary risk or hazard 
upon those who are using the highway. Therefore, with référence to the 
speed of the train, itis for you to détermine under the évidence whether 
or no tbât ebargeof négligence is or is not made out, the burden being on 
the plaintiff. Does the évidence satisfy you that the train was running 
at this particular place at such rate of speed as that, taking into account 
tbe signais that Were in fact given and intended to be given by the com- 
pany, and provided for,— was thé rate of speed at which that train was 
run of such character as to thereby^bast unnecessary risk and hazard 
upon I the persons rightfuUy in the use and occupancy of the street or 
highway^at the crossing? If the évidence satisfies you that the train 
was run at a speed that cast this unnecessary risk and hazard upon those 
who wfeire using the highway rigbtfully, that justifies you in finding that 
in this particular the railroad company was négligent, and, if that nég- 
ligence aided or caused the accident, it would justify you in that regard 
in finding tliat issue in favor of the plaintiff. Of course, if the évi- 
dence fails to satisfy youbf that fact, as I bave said, the burden being 
oh the plaintiff, then on that issue your verdict would be for the défend- 
ant, or your finding would be for the défendant upon that issue. 

The third charge bf négligence contained in the pétition is that there 
was no'flagman or other means of warning placed at this intersec- 
tion ofiLeech street with the line or track of the défendant company. 
Now, tbére are circumstances that may surround railroad companies, 
such as the amount of business, the amount of travel over the street, the 
obstructions that surrotind the intersection of the street or the highway, 
that may require of the railroad company, not alone the giving of sig- 
nais by the ringing of the bell or the soûnding of the whistle or means 
of that' kind, but may also require of them, in the exercise of proper 
ca,re and prudence upon the part of the railway company, the placing 
of flagmen atthé crossings, or the placing of gâtes, or some means by 
which the public will be warned 6f the approach of the train by signais 
that are giVen either by flagmen or the lowering or raising of gâtes, so 
that the persons who come down and along the highway are warned 
thereby that there is danger by reason of the coming of a train. The 
law does not definé the way that should be donc, excepting under the 
same gênerai rule that I bave already given you. The duty and 
obligation, as I havè already said, is upon the railway company to 
take ail reasonable care and prudence to so manage the running of 
its train, including the care of crossings, — the protection in that sensé 
of the crossings, — as that the cars and trains may be passed over the 
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highway without casting any unnecessary risk or hazard upon the 
people who use the crossing. New, then, if the surroundings of the 
Crossing aïe of such a nature, the obstructions about it are of such a 
nature, and the amount of travel upon the highway is of such a nature, 
as that in the exercise of thisduty, which thé railroad company owes to 
the public, of the exercise of ordinary care for the protection of the public 
against danger from the passage of trains, as to require the placing of 
flagmen, or the placing of gâtes, or other like means of warning; if the 
évidence satisfies the jury that that was required of the railway company, 
and it was not done, — then that justifies the finding that in that particular 
the railway company had failed to exercise the degree of care which the 
law required of them, and of course justifies the finding of a verdict of 
négligence in that particular. Of course, before you can find that, you 
must be satisfied from the évidence that thefacts and circumstances sur- 
rôUnding the parties at the place were such as to require of the railway 
company the exercise of this d^ree of care for the protection of the 
public upon the highway. 

Now, gentlemen, in deciding ail questions of this kind you must re- 
member that you are to place yourselves as near as may be in the posi- 
tion that the parties occupied just prior to the happening of the accident. 
It is a familiar and. corn mon saying that hindsight is better than fore- 
eighti It'is not that we can look back and, in the light that is now thrown 
upon the transaction, say that now, looking at it in view of the accident as 
it happened, that, if thus and so had been done, or this and that had not 
been done, the accident would not hâve happened. That is not a fair 
way of vieWing the position of the parties. Thequestion is, taking the po- 
sition of the parties and the situation of affàirs as it was just prior to the 
accident, as the matters.then stood, what was then and there required of 
the parties in the exercise of ordinary care and pradence? Now, then, 
looking at that crossing before this accident happened, we wîll say on the 
morning of that day, — looking at that crossing, its nature, its character, 
and the obstructions that were round about it, whatever they may hâve 
been, taking into account the speed at which the railway company ex- 
pected to run its trains over that crossing, taking into account ail of those 
circumstances, — it is for you to say then whether, as the company then 
stood, and as the circumstances then appeared, the company did or did 
not exercise proper care and prudence on its part, whether it required 
the placing of flagmen or the placing of gâtes or any other means of 
warning at this crossing. Thèse remarks that I hâve made apply to 
thèse other questions of négligence. We are to look at it as it would 
appear to reasonably fair and prudent men immediately prior to the time 
of the happening of the accident. If the évidence has failed to satisfy 
you that the défendant was guilty of négligence in any of the three par- 
ticulars that I hâve named before you, that ends the case. Then the 
plaintifî bas failed to make out the charge of négligence against the rail- 
road company; and, that being the case, then your verdict must be for 
the défendant. If, however, under the évidence, you find that the 
défendant^ under the instructions that I bave given you, was guilty of 
v.50F.no.2— 12 
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iléfeligence in any one or more of thethree particulars thati hâve named 
td;youj;!and'ithat by reason thereof the accident was caused which re- 
fiulted iirithe déath of Miss Lapsiey, then, so far as this question of the 
négligence of the défendant is ooncei'ned, your finding would be for the 
plaintiff, :aiid yoa would bè required to détermine the questions that 
arisepiider the défense ofcontributory négligence. 

Now, it is a principle of law that where the négligence of both parties 
combine to produce the accident, then neither one can recover as against 
the other. The law does not attempt to separate out thé conséquences 
of the négligence of the one party, as distinguished from the négligence 
of the other. If the négligence of both parties contribute to or aid, as 
the prosimate cause or causes in the prodncing of the accident, then nei- 
ther otoeCto recover from the other,and this is what is known in law as the 
défense of contributory négligence.; As I hâve said toyoU, gentlemen, the 
law places upon thç party — the citizen, the individual— who is about to 
use à highway or street which crosses over a railway track the duty of 
using due care, ordinary prudence, foresight, and caiition for his own 
protection. A person is not jùstifiedj when he is approaching a railway 
crossing^ in simply driving over it without taking any précautions at ail 
to see whether there is a train approaching. It is his duty to knowand 
he is boùnd to know that there mày be trains coming down upon that 
track. As you drive down along a street or highway, and you see that 
there is a railroad track laid down across that street or highway, as you 
approach it; your own common sensé tells you that may be a place of 
danger. You know the purposes for which those rails are laid there. It 
is intended that trains should pass over them, and you know that railroad 
trains are rpn al a very considérable rate of speed, and in many instances 
at a high rate of speedj and that they may rightfully run, under proper 
circumstatices, at a high rate of speed. You know that trains are com- 
posed of many cars; that they are very weighty; and that it is impossi- 
ble, in the nature of things, to always stop a train promptly; and that, 
therefore, as you approach that croasing, if there is a train coming upon 
the trackj if you attempt to pass over it you may be subjected to 
risk and danger by so doing. Hence the law places on you, as you 
approach the crossing, the exercise of due care and caution for your own 
protection; just as, in the case of a railroad company, what a part}' 
should do as hé approaches one of thèse crossings would dépend on the 
surrounding circumstances. If you are driving in an open country, and 
the railroad track is in sight for a long distance on either side of you, the 
law expects you to exercise your sensés of sight and hearing, and that 
you will be careful to see whether or no there is a train approaching, 
and whether you can or cannot safely attempt to make the crossing; and 
you are not justified in attempting to make the crossing if the train is 
approaching 80 close as that, if you attempt to make that crossing, you 
will thereby run the^^risk or danger of injury. Now, then, when a cross- 
ing is obstructed— I may say,however, furlher, as you approach a 
railroad track in an open country, and you hâve full opportunity of see- 
ing the tracks for quite a distance, and if you fairly use your sensés of 
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sight and bearing, the law places no obligation upon y ou unnecessarily 
to stop. If you cap fairly see the track, and use fair caution and pru- 
dence for your own protection without stopping your borses, you are not 
obliged to do that. So, wben you approach a crossing in the city or the 
town, the question wbether you should or should not be required to stop 
your borses before you get upon the track dépends upon the facts and 
circumstances that surround you at the time. You bave a right to use 
the higbway. You hâve a right to pass over the crossing. You bave a 
right to assume that the railroad company on its part will give ail nec- 
essary and usual signais and warnings of the approach of the train. You 
bave a right to go towards the track expecting that those signais 
and warnings will be given. Then, taking into account ail of the cir- 
cumstances that surround the particular crossing, the law requires you 
now to use that amount of caution and skill and prudence for your own 
protection that ordinarily prudent men should exercise under like cir- 
cumstances. If there are obstructions in the way of such character as 
that tbey prevent your seeing the track as you corne close up to it, — 
that it is impossible by the use of your sight to ascertain wbether or no 
in fact a train is or is not approaching, — does not then common pru- 
dence upon your part require you to approach that track more carelully, 
being more upon yourguard in that particular, than if you were driving 
down upon a track in an open country, wbere your sight is unobstructed, 
and where you can see a long distance, and be satisfied in that way that 
there is in fact no train approaching close to you? If, however, the ob- 
structions are of such a nature that quite a distance before you reach the 
track you cannot see a train, what assurance hâve you, as you approach 
the track, that a train may not be coiuing there? The law does not say 
absolutely that you should stop your borses, or that you should not stop 
your borses. It saysthat you must do whatever ordinarily prudent men 
should do under the circumstances that surround you at that time, in 
order that you may fairly ascertain wbether, in the exercise of reason- 
able care upon your part, you can pass upon that track in safety. The 
law imposes upon you the duty of using the same degree of care that the 
railroad company is expected to exercise for your own protection; and 
if you fail in doing that, and drive upon the track, and you are injured, 
and your négligence in that way contributed to your injury, you cannot 
reçover from the railroad company, even thougb the railroad company 
may be négligent in the management of its train. Then we would hâve 
a case where the négligence of the two parties contributed to produce the 
accident, and, as I bave said, in that case neither party can recover 
from the other. 

Now,i gentlemen, the évidence in this case shows that the deceased, 
Mis^ I^apsley, was in a wagon, driven by her brother, and that there was 
one or two other members of thefamily in the wagon. The évidence bas 
shown you the facts and circumstances as to how they came to be there; 
how tbey passed down on Leech street, and drove towards this cross- 
ing, and, as the horses and wagon passed over and upon that track, that 
they werfsptruck by a train or locomotive upon the defendaut's rail way; 
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that Miss Lapsley was thrown out of the wagon, and received the in- 
juries that caused her death. There is no dispute over those facts. The 
question is, on this dèfeîise of contributory négligence, whether or no 
proper care and prudence was or was not exercised in the manner in 
which that wagon approached that crossing. You hâve had before you, 
gentlemen, the évidence that shows what the circumstances were. Now, 
the first question for you to détermine under the évidence is whether or 
no the parties who wére in charge of that wagon approached that cross- 
ing using due and proper care, — that amount of care and prudence 
which the facts and circumstances that surrounded them at the time 
required at their hands. The whole évidence is before you. The rule 
ùf law is that persons aïe required to use ordinary prudence — ordinary 
care — "for their own protection, and that one is not justified in driv- 
ing down recklessly Or carelessly without exercising a lookout, to use 
the sensés ofsight and hearing to the best ability that the circum- 
stances surrounding will permit at the time. He must do that, and, 
if hé fàils in doing that, he is guilty of négligence. Now, then, what 
do yoù say under the facts as developed by the évidence in this case? 
Was or wàs not due care and prudence exercised in the mode in which 
that wagon was driven dôwn to and across the track of the défend- 
ant Company? If it was, — ^if due care was exercised, — why then the 
défense of contributory négligence is not made out; the burden of es- 
tablishihg it being upon the défendant. If the évidence fails, there- 
fore, tosatisfy you that due care, — or, rather, if this défense is not sus- 
tained by a fair afid reasonable prépondérance of the testimony, the bur- 
den béifig on the défense, then the défense of contributory négligence 
fails. That is, I mean to say if, under the évidence in this case, you 
are not fairly satisfied that there was a lackof the exercise of proper care 
and prudence and foresight on the part of those having charge of that 
wagon, why, then, you carinot say that this charge of négligence is made 
out in the mode in which the wagon approached this crossing and passed 
in front of the train. If there was no négligence, then in that there 
was nô'cohtributory négligence, and there is no défense then to the claim 
of the plaintifif, providing you find the other issues for the plaintiff. 
If, hotvevér, gentlemen, you are satisfied that in the mode in which the 
wagon was driven dowù to this crossing, and in front of the train upon 
the defendant's road, there was négligence; that the parties in the 
management of that wagon did not use due care; that, failing to exer- 
cise the care and skill and foresight that the law imposes upon them, 
the wagon was carelessly or recklessly driven upon that track when 
that train was approaching, and under such circumstances as that it 
would be apparent that there was danger of accident, — then the ques- 
tion arises whether or no the deceased ia or is not to be held liable for 
the conséquences of that négligence. 

Somé discussion has been had in this case in regard to the négli- 
gence on the part of the driver, and the relation that be maintained 
to the deCèâséd. The uncontradicted évidence in the case showa 
that thé' wagon was driven by the brother, and upon the part of 
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tbe défendant company it is claimed that the négligence of the 
brother is, as a matter oflaw, to be imputed to the deceased. Now, 
there are certain circumstances, gentlemen, in which as a matter oflaw 
the négligence of a driver of a carriage in that way may be imputed to 
another person who occupies the vehicle with him; as, for instance, a 
fatjier is driving, and bas a child in the carriage, or a husband is driv- 
ing, and bas his wife there with him, or a guardian is driving with a 
ward that be bas under bis care. The relations that exist between tbe 
parent and child, and husband and wife, orguardian and ward are sucb 
that the law may impute as a matter of law the négligence of the father 
or husband or guardian to the wife or the child or the ward, because there 
is a relation there existing where tbe one controls the other, and where 
ordinarily, in the ordinary afifairs of life, we recognize tbe fact that tbe 
one trusts the other, and relies upon tbe other for protection; that is, a 
husband exercises protection, and tbe wife looks to the husband for pro- 
tection. So in tbe case of the child with the parent, and so in case of 
the ward with tbe guardian. Again, there may be the relation of mas- 
ter and servant, or principal and agent, which may exist under sucb 
circumstances as that the négligence of the driver would be imputed to 
the master. For instance, you own a team. It is yours. You bave a 
man that is your driver. You are going ont with him, driving along 
the highway. He is under your control. He is bound to obey your 
directions that you give him. You bave the right of control and the 
power of control over him. You approacb a crossing, and be is driving, 
and you are in a position where you can supervise and control him. 
Now, then, if you allow him to drive negligently and recklessly down 
upon the railroad track without stopping, if that would be required, or 
without exercising proper care, why, then, the négligence of that driver 
is imputed to you, because be is your servant, because be is under your 
control and under your management, and you bave opportunity of con- 
troUing and managing him. Under those circumstances and in that 
case the law would impute to the master the négligence of the servant, 
and if an accident happened, and the master is injured, be cannot re- 
cover. 

There may be other circumstances, gentlemen of the jury, in which 
it becomes a question of fact to détermine wbether a party is or is not 
to be held liable for the négligence of another one who accompanies him. 
If there are a number of us together in a common enterprise, and weare 
in a carriage or wagon, and one is holding tbe reins and driving, and 
the others bave tbe right of control over him, and in fact exercise it over 
him , althougb tbis relation of husband or parent or guardian or of mas- 
ter and principal may not in fact obtainas a matter oflaw, yet, if tbe 
relation is sucb that a person does in fact bave tbe right of control, and 
does in iact exercise the right of control, then a jury would be justified 
in finding that the négligence of tbe driver would be imputed to the other, 
but would not be justified in imputing it without tbe parties in tbe par- 
ticular instance did in fact exercise tbis right of control under sucb cir- 
cumstances as that it would justify you in finding that the driver was 
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under the cpntrol of the other party. Now, take the facts of thîs case. 
The relation hère was that of brother and sister. The évidence shows 
that the sister who was killed was older than the brother. They were 
both of mature âge. The évidence ehows that the sister was accustomed 
to manage affairs for herself; that to a greater or less estent she was 
in the control or management of her father's farm or business before his 
death, and after that she was appointed administratrix of his estate. 
Now, under those circumstances, is there anything to show that the 
brother exercised over her a control, or owed her a duty of protection 
and care, such as a husband would ordinarily exercise over a wife, or a 
parent over a child? It seems to me, gentlemen, that there is nothing 
in the case that will justify you in finding that — there is nothing hère 
that would tend to show that — simply the relationship of brother and 
sister— nothing under thèse circumstances that would justify you in 
finding that the brother controUed the actions of the sister, or the sister the 
actions of the brother, in such sensé as that the négligence of the one would 
be imputed totheotheras amatteroflaw. Now, then, what is the fact? 
It may be that this sister did exercise a control over the management of the 
wagon. If the évidence satisôes you, in the driving of the wagon and in 
the carrying out of the business in which they were engiged, that Miss 
Lapsley did exercise control over the management of it, then, of course, that 
would justify you in finding that if there was négligence in the manage- 
ment pf the wagon, and she in fact exercised a control over it in that sensé, 
and there was négligence upon the part of the driver, that would justify 
you in finding as a matter of law that the négligence of the brother was to 
be imputed to the sister; but you must be satisfied from the évidence in 
the case that it was an actual control upon her part; that she stood in 
such position that she could and did in fact exercise a control and 
management and direction over it, so that you can say from ail of the 
évidence in the case that she exercised a control over the mode in which 
that wagon was driven down to the crossing, in order to impute to her the 
négligence of her brother.' If you find that the brother was négligent in 
the mode in which he drove that wagon upon that traok, so that, if lie 
had been injured, and he brought a suit to recover damages, he 
would be deleated by reason of his contributory négligence, then that 
négligence upon his part will defeat the right of recovery in this case, 
providing you find that the sister. Miss Lapsley, who was killed, exer- 
ciseJ a control over the management and driving of the wagon in such 
sensé that she should be held responsible for what in fact the brother 
did; but, unless that actual control existed, then you would not be jus- 
tified in finding that you could impute to her the négligence of her 
brother, if you find such négligence did in fact exist.' 
If you find, gentlemen, however, that the circumstances were such 

>Tbe foUowitig authoritjies are clted In support ot the doctrine contalned in tbe in- 
structions In i'éferènce to imputed négligence: Little v. Hacliett, 116 U. S. 866, 6 Sup. 
et Rep. 891; Noyés v. Boscawen, 64 N/ B. 8t51, 10 AU. Rep. 690; Nesbit v. Town of 
Garner. 75 lowa, 814, 89 N. W. Rep. 616; Robinson y. Railroad Co., 66 N. Y. Il; Rail- 
way Co. T. Creek, (Ind. Sup.) 29 N7E. Rep. 481; CaUll v. RaUway Co., (Ky.) 18 S. W. 
Rep. 2; Randolph V. O'Riorden, (Mass.)^ N. £. Rep.688. 
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that négligence of the brother, if any existed, is not to be împuted to 
the sister, if the brother did not represent the sister in driving and in the 
management of the wagon, and, if she exercised herself no control— no 
direct control— over the brother, then she was not freed in law from the 
duty and obligation that was upon her of exercising for ber own protec- 
tion due care and prudence when she approached that orossing. You see, 
it will not do to hold that the sister was entirely freed from the exercise 
of caution and care for her own protection because the brother was driv- 
ing the team, and then turn around and hold that she is free from the 
conséquences of that brother's négligence because he drove the team; that 
cannot be done. If the sister was there in an independent relation, hav- 
ing no control over the brother, so that his négligence could not be im- 
puted to her, then she simply stands there as any other citizen would, 
charged by the law with a duty and obligation of exercising due care for 
her own protection. Détermine the question of contributory négligence 
upon what she did or may hâve omitted to do. Now, she being in that 
wagon, with the opportunities of seeing, according to the testimony, the 
wagon being an open wagon, being driven down towards that orossing, 
what did common prudence upon her part require her to do? She must 
exercise,— the law says she must use ordinary care and prudence, — exer- 
cise her sensés of sight and hearing, as to whether or no the train was ap- 
proaching, for her own protection. She is not justified in driving or per- 
mitting herself to be driven recklessly or carelessly upon that track, and 
thereby subjecting herself to danger by an approaching train. She must 
exercise due care and prudence upon her own part for her own protection. 
If she did do that, and the accident happened, then the charge of nég- 
ligence against her is not made out. If she failed to exercise proper 
care and a proper lookout for herself, and failed to do that, and the 
accident happened thereby, her own neglect contributing to it, then 
the défense of contributory negligeqce would be made out against her, 
and your verdict would hâve to be for the défense. 

You bave got to apply thèse gênerai rules that I hâve given to you in 
the exercise of sound common sensé, with the facts and circumstances 
that are developed in the évidence. Ail that the law can do is to give 
you gênerai rules, and it is for the jury to apply those rules of law with 
référence to the facts and circumstances as they are developed in each 
particular case, — as those facts and circumstances are brought before you 
in the évidence in the case. Upon this charge of contributory négli- 
gence, as I hâve said to you, a duty and obligation would be upon 
this deceased, either through herself or her brother, if she had control 
over him in the management of that wagon, so that he was her repré- 
sentative in that particular, to exercise due care in the approach to 
that orossing; and, if he was her représentative, and she had control 
over hira, 80 that his négligence could be imputed to her, and he was 
négligent, "then a recovery cannot be had in this action. Or, on the 
other hand, if the relation and position that the parties occupied to 
each other was not such as that the négligence of the brother could 
be imputed to the sister, then the négligence of the brother would not 



184 FBDEKAL EEPOETEB, Vol. 60. 

defeat the right of recovéry. The right of recovery would not be then de- 
feàted, unless y ou fiûd under the évidence that the sister herself waa 
négligent. As I hâve said to you, under those circumstances the law 
charges the sister with the duty of exercising due care for her own pro- 
tection, and to exercise her sensés of hearing and seeing, in view of the 
circumstances thàt surrounded her when she was thus being driven to- 
wards that crossing. If, under the instructions that I hâve given you, 
you find that the charges of négligence in any one of the particulars that 
I hâve named to you are not made out against the défendant company, 
or if, in other- words, you find that there was no négligence upon the 
part of the' défendant company, then, of course, your verdict will be 
for the défendant. If, on the other haûd, you find in any one or more 
of the particulars that' I hâve named to you the défendant company 
was n^ligent^ and that négligence aided or was the proximate cause 
in prodûdng the accident, then your verdict would be for the plaintiff, 
unlfeâs the défense of contributory négligence is established. But if 
thè défendant was n^ligent, and the deceased was négligent, or was 
responaiblè for the négligence ôf heï brother, and he was négligent, 
and: that négligence aided in causing the accident, then the plaintiff 
cànnot recover, because the défense df contributory négligence would 
bâ established. • 

If upon the issues you find for the plaintiff, your next duty will 
be to détermine the amount of damages. In cases of this kind, gentle- 
men, the rulë is compensation for the pecuniary loss that is caused 
to the estate of the deceased by the death of the party. You are not 
entitlôd, in cases of this kind, under the law, to take ihto account the 
injUry to the feelings of the members of the family or the relatives 
that are left. The law does not attempt to weigh that, or give damages 
therefore. The measure is the pecuniary loss caused to the estate of 
the deceased party. Now, that is a money loss. Of course, it is im- 
possible for testimony to be brought before you to show the exact amount 
6f that pecUriiary loss; that is to be intrusted to the good common sensé 
and good judgment of the jury; but that is what you are to allow. 
The theory is this: that, when a person is killed, then the estate suffers 
a loss in money, — what the person may accumulate had he continued 
to live for thë probable extent of his lifetime. The Carlyle tables hâve 
been admitted- before you, showing the expectancy of life of the party 
who was killed,— I believe, some 22 years, or a little over. Remember, 
gentlemen, that you are not to assume it as a fact that Miss Lapsley 
would hâve lived 22 years, and then figure up what she might hâve 
earned in 22 years, and allow that as damages. Tbat is not the rule, 
because you khow thèse tables are merely based upon the average ex- 
pectancy. Notwithstanding her expectancy of life would be 22 years, 
and although this accident might not hâve happened, she might bave 
livedonly'a year; she might hâve died from a variety of causes, and 
she might hâve lived longer than hôr expectancy. Therefore, ail you 
can do in a case of this kind is to give weight to the probabilities. You 
know that the probabilities are that à person who is young will live 
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longer than a person who is old. The older we get, the more certain 
you know we are approaching the time of dissolution, and that is true 
in a gênerai sensé. You take into account, therefore, the âge, the 
health, the strength of the party, and the ability to earn money, as it 
may be developed in évidence before you, and fix such fair sum that, 
being now paid, and paid in a lump, and being freed from ail the 
contingencies and uncertainties that inhere in human life, will fairly 
compensate the estate of the deceased for what the estate bas been de- 
prived of in the way of accumulations the party might bave made had 
they lived. You cannot figure that out in a mathematical way. You 
can only take the reasonable probabilities, and that must be determined 
by the jury in the exercise of good common sensé and judgment on 
your part. 

Verdict and juâgment for plaintiff for $1,000. 



Kerlin V. Chicago, P. & St. L. B,. Co. et cil. 
(CircuU CovAt, D. Indiana. April 21, 1892.) 

1, Mastbb and Servant— Vice Principal— Conductob and Baosasb Masteb. 

In Indiana, a baggage master on a railroad train is considered a coservant with 
the conduotor of another train, through whose négligence a collision occurs. 
Bailway Co. v. Boss, 5 Sup. Ut, Rep. 184, 112 U. S. 377, distinguished. 

2. Bame— Fow/OWiNa State Décisions. 

The control of the relation of master and servant and other Uke relations is re- 
served to the states, and the fédéral courts, whën administering the state law 
upon such subjects, shoùld follow the décisions of the state courts. 
S. Bame— Pleadino. 

A déclaration which, among other allégations of négligence, avers that a con- 
ductor was not a caref ul, skiUf ul, and attentive conductor for a passenger train, 
which was known to the company, and that the death of a baggage master was 
caused by the conductor's négligence, contains aU the allégations necessary to 
constitute a good cause of action, and a demurrer on the groundof iusufflolency 
should be overruled. 

At Law. Action by Anna J. Kerlin, administratrix, against the 
Chicago, Pittsburgh & St. Louis Railroad Company et al. , for damages 
for the death of an employé in a collision. Heard on demurrer to the 
corn plaint. Overruled. 

Finch & Finch, for plaintiff. 

S. 0. Pickens, for défendants. 

Bakeb, District Judge. Complaînt în two paragraphs, to each of 
which the défendants severally demur for want of facts. 

The first paragraph, so far as material to the présent inquiry, allèges 
that the plaintiff's intestate was in the employ of the défendant as 
baggage master, having charge of a baggage car of one of the passenger 
trains run by défendant between Chicago, 111., and IndianapoKs, Ind., 
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known as "Louîsville No. 14;" that ànother one of the defendant's 
pasfeenger trains, niiiningbetweea Chicago, 111., and Gincinnati, Ôhio, 
ol^wbiçh Thon^as Laml) was conductor:, Was known as "Cincinnati No; 
13;* that said defendant's railwaybetween Logansport andKokomo, in 
theiÈtate of Indiana, consisted of a single track; that at the tirae of the 
collièîon causing the: death of plaJntiff's intestate the train known as 
" LoûisvïUe No. 14 " wfcs running from Logansport tp Kokomo at the 
rate of 40 miles an honr, having the right of way ovçr the train known 
as " Gincinnati No.: 18 "betjweensaid; points; that said conductor, Lamb, 
knew that the train known as ":Lonisville No. 14 " had the right of way 
between said points, and, without ascertaining whettier it had passed 
Kokomo or not,ihe oarelessly and negligently proceeded withhis train 
upon said single track from Kokomo towards Logansport, and when 
about one mile from Kokomo, and while running at the rate of 40 
miles an hour, his train came' in Collision with the train known as 
" Louisville No. 14," causing the intestate's death without fault on his 
part. The sufficiency of this paragraph hinges on the question whether 
the baggage master of the train known as " Louisville No. 14 " was the 
fellow servant of the conductor of the train known as " Cincinnati No. 
13." It is argued by the eounsel for the plaintifif that the averment 
that the conductor was placed in charge of the train known as " Cincin- 
nati No. 13 " shows that he was the représentative or vice principal of 
the défendant in such sensé that, as to the employés of the défendant 
on the traiîi known as "Louisville No. 14," his négligence was the négli- 
gence of the défendant. It is settled, wherever the common law pre- 
vails, that the common master is not responsible to one servant for an 
injury caused by the négligence of a fellow servant. Hailway Co. v. 
Sflss, ïiilJ, S. 37T, 5 Sup. Ct. Rep. 184; Tayhrf. RaUroad Go., 121 
înd. 124, 22 N. E. Rep. 876. Few questions, however, bave given 
rise to more conflicting opinion than when and under what circumstan- 
ces an employé engaged in the Service of a common master stands in the 
place of the master as his vice principal, or, after ^o, as to other em- 
ployés. Courts and teist writèrs are generally agreed that the fact that 
one employé is the superior of the other is not controUing. The ques- 
tion is not one of rank, and it cannot be solved by the inquiry, is one 
employé stperior to the other? ÈaHiéay Co. v. Adami, 105 Ind. 151, 
5 N. E. Rep. 187; McChsker v. Raûroàd Co., 84 N. Y. 77. Regardless 
of rarik, whenèver the employé is engaged in the performance of duties 
which the law has devolved upon the master, and bas required him 
personally to perform, such employé, in every such case, stands as the 
master's représentative as to other employés. The master is construct- 
ively présent and acting through such représentative. 

Among the duties which the master is required personally to perform 
are those of providing for the employé reasonably safe tools and appli- 
ances with which to work, reasonably careful and compétent fellow 
servants, arid a l-easonably safe place in which to work. In providing 
thèse the master is required to exercise ordinary care and diligence, and 
for failure, causing injury, be is responsible to an employé free from 
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contributory négligence. When the master chooses to delegate the per- 
formance of thèse duties to another, the delegate stands, pro hoc vice, for 
the magter. His négligence is the négligence of the master. It is also 
generally agreed that, wheré an employé isplaced in charge of the entire 
business of the master, he représente the master as vice principal. So, 
also, where an employé is pkced in charge of an entire department, so 
that, in respect of that department, he bas fuU control, he is a vice 
principal, and not a fellow servant, as to his subordinates, and his 
négligence is that of the master. Thus it hasbeen held that the gênerai 
superintendent of a railroad, the superin tendent of a division, the 
superintendent of bridges, the road master, the master mechanic having 
gênerai charge of the machine shops, represent the master as to subordi- 
nate employés, and their négligence as to such employés bas been held 
to be that of the master. Taylor v. RaUroad Co. , supra. And in the case 
oiRaUway Co. v. Bosa, 112 U. S. 377, 5 Sup. Ct. Rep. 184, it bas been 
held that the conductor of a train of which he bas entire charge, as to 
his subordinates on the same train, is to be deemed to be the repré- 
sentative of the com[)any. This is put upon the ground that he is 
clothed with the gênerai superintendence of the train and its movements, 
and bas confided to him the power to command and control the entire 
train crew. It is held by some courte, where the master places one 
employé in a position of authority over other employés, who are under 
his control, although ail are engaged in a conimon service or under- 
taking, that such superior stands for and represents the master as to 
such subordinates. It is too firmly settled in this state to be longer 
open to serions debate that the mère fact of superiority and subordina- 
tion among employés engaged in a common service or undertaking does 
not make the superior a vice principal. If such were the law, every 
boss or foreman having charge of workmen would stand for the master. 
The exigencies of everj' considérable business enterprise require the 
employment of men cbarged with différent duties, and occupying 
positions of différent power and responsibility. So long, however, as 
they are ail engaged in a common service or undertaking, each in his 
place contributing to the acoomplishment of a common object, they are 
ail fellow servants, if the service or undertaking is one which the law 
does not require the master personally to perform. If it were conceded, 
however, that the superior represented the master so far as he was 
empowered to command or control his subordinates, this would not 
be controlling on the question under considération. The death of the 
plaintiff's intestate was not caused by bis obédience to any order or 
command of a superior clothed with power of control. The fatal in- 
jury was caused by the négligence of Conductor Lamb in running his 
train on the time of the train on which the plaintiff's intestate was 
employed. 

It is claimed that the case of Raihoay Co. v. Eoss, mpra, is décisive 
of the question hère involved. It is diflScult, if not impossible, to har- 
monize that case with the current of the authorities in England and in 
this country. If sound, it reaches the border Une, and ought not, in 
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my judgment, to be held to be côntrolling, except in cases preseîiting 
thé same facts. Howard v. RaUway Go., 26 Fed. Rep. 837. In that 
case the engineer whose death wàs caused by the négligence of the con- 
ductor was employed on the same train with the négligent conductor. 
Hère the conductor and baggage master who was killed were employed 
on differônti trains. It has been held that this cireumstance ought not 
to mak-e any différence in the rule of décision. Ragsdale v. Eailway Go., 
42 Fed. Rep. 383. That might be true in states where such an appli- 
cation pf the rùlewould not be in confiict with the settled law of the 
state where the injury occurred. Where the rule of décision in the case 
last citedi is in harmony with the rule of décision in the state courts, I 
shouldthink it ought to be folio wed. It seems to me that there is 
Sound reason for holding that the Eosa Gase is not côntrolling on the 
question in hand. The law requires that railroad companies shall adopt 
and promulgate gênerai rules and régulations for the government of their 
employés and for the opération of their railways. It is matter of com- 
mon knowledge that the duties of every employé on ail passenger trains 
are regulated by gênerai rules, except when temporarily changed or modi- 
fied by spécial orders. Every employé on the train, from conductor to 
brakeman, in running the train is acting under the orders of a common 
superior, charged with the control, direction, and movement of ail trains 
on the entire road, or of sorae intégral portion of it. Ail conductors, en- 
gineers, firemen, brakemen, and others employed in the movement of 
trains are acting under, and are engaged in carryingout the gênerai or spé- 
cial orders of, a common superior, whostands as the représentative ofthe 
common master. While the exigencies of the business require that 
some employé should hâve charge of the actual running of each particu- 
lar train, ail are nevertheless engaged in the same common undertaking, 
under the direction and control of a common superior, who represents 
the common master. On principle it would seem that ail employés thus 
engaged in à common service, acting under the control and direction of 
a common stiperior, ought to be deemed to be coeraployes. Thèse con- 
sideratiobs distinguish the présent case from the case of Baûway Go. 
V. Ross, supra. The relations, and the rights and duties, of husband 
and wiie, parent and child, guardian and ward, master and servant, and 
other like relations, in our dual form of government, are matters of local 
and state régulation. The control of such relations was reserved to the 
people orto the states, respectively, with anxious solicitude. The har- 
mony of thé relations between the opérations of the state and national 
governments can alone be maintained by mutual respect for and récog- 
nition of the rights of each. In this case, the relation of the conductor 
and baggage master, and the relation of each to the défendant, was 
purely à niatter of state coneern, and was wholly dépendent on state 
law. The right of action for the death of the plaintififs intestate is given 
solely by the law of the state. Such considérations prove with convinc- 
ing force that there should be no confiict^ touching thèse matters, between 
the state courts and the fédéral courts when administering the state law 
on the^ saine state of facts. I think the plaintifPs intestate was the co- 
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servant of the négligent conductor. It résulta that the demurrer to the 
first paragraph of the complaint must be sustained. 

I think the second paragraph of the complaint is sufficient. It con- 
tains ail the formai allégations necessary to constitute a good cause of 
action. Among other grounds of négligence it avers that Lamb was 
not a careM, skillful, and attentive conductor for a passenger train, 
which wàs knowu to défendant, and that the death of plaintifTs intes- 
tate was causéd by the négligence of the conductor. While the para- 
graph is not véry artistically drawn, I think it contains enough facts to 
withstand a demurrer. The demurrer to this paragraph ia thereforo 
overruled. 



O'Neill V. Chicago & N. W. Ry. Go. 

(Circuit Cov/rt, D. lowa. May, 1881.) 

Mastbb and Servant — Personal Injuries — NEauaENCB. 

A carpenter in a railroad yard was standing upon a ladder wMoh leaned agalnst 
the car he was repairing, when a locomotive came against the train, threw him to 
the ground, »nd injured him. .The flreman saw him in ample time to notify theen- 
gineer, but said nothing until the locomotive was about a car-length away, when 
hecried ouf'Whoal" Thereupon the eugineer reversed the engine, and almost 
stopped ; but, receiving a signal to proceed f rom the switchman, who did not see 
the carperif er, he again turned on steam. Meld that, on this state of faots, the 
question whether it was the flreman's duty to specifically notify the engineer that 
a man was In danger was one of faot for the jury. 

At Law. Action by John M. O'Neill against the Chicago & North- 
western Railway Company to recover damages for personal injuries. A 
verdict hàving been returiied for plaintifif, the case was heard on motion 
for a new trial. Granted. 

This suit was brought by plaintiff to recover damages on account of 
Personal injuries, caused, as alleged, by the négligence of the servants 
ôf the défendant. The plaintiff was in the émploy of the défendant as 
a car carpenter, and was directed, in the course of such employment, to 
repair a car which was standing upon one of the numerous tracks in the 
defendant's yard at Clinton, lowa. He was directed to place certain 
lamp bràckets upon said car, and in order to do so it was necessary for 
him to place a ladder against the car, and to stand on the same while do- 
ing the work. While engaged in this duty, standing upon the ladder, a 
locomolive came in upon the track, and collided with the Une of cars 
upon which plaintiff was at work, with such force as to throw him to 
the ground and injure him. The locomotive was in charge of an en- 
gineer, and was attended by a fireman, named Riggs, and by a switch- 
man. The fireman, Riggs, saw plaintiff in his perilous position in 
ample time to inform the engineer of his péril, but gave no notice, and 
madë no effort to stop the engine or prevent the accident, except as 
shown in the tenth instruction to the jury, hereinafter quoted. The case 
was triéd;before a jury, and there was a verdict for plaintiff. The mo- 
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tib'n for îiéw trial is urged upbn the gtoûnd that the court erred in 
charging the jury. The tenth instruction given to thé jury is as foUows: 

")[iO) Ttie evideWcé tends to shbv? that the firemin, Riggs, who was with 
the a^^iroàehiug engine, coald se^ plaintiff at workdn the car, and thathe 
did séei hiœ forsome distance, and in ample time to havs informed the engi- 
neer;> that be gave no alarip untilthe engine was.vfitl^in about one car-lengtb 
bf the standing cars, and that he then.called out •W;hoal' to theengineer, 
wiio reversed bis engine, and neariy stbppcd the train, vrhen the switchtnan, 
wbo did not âéè plaintifF, signaled'thë engineer to. mOvé on, when he again 
put on steartl, àhd' mdvêd up agaiiist tlie standing car, thiis causihg the in- 
jury. If you flnd thèse facts, the court instructs you that it was tlie duty of 
the flreman to notify the engineer that there was a man on the side of the car 
and in danger, and to give such notice in time to enable the engineer to avoid 
the collision; and, if so notilied, it would hâve been the duty of the engi- 
neer to disregard the signal of the switcliraan to move on. In such a case he 
would be bound to présume that the signal had been given iu ignorance of 
the danger, and he would be bound to act uponhis knowledge of the danger, 
or upon any information he had receivedfrom the fireman, or from any other 
source, that there was a man in danger." 

W. A. Poster and John J. Mvllaney, for plaintifif. 
Hubbard dt Clark, ior défendant. 

McCraey, Circuit Jùdge. I am inclined to the opinion that the 
tenth instruction given to the jury was erroneous, in that it did not leave 
it for thé jury to sayllvhether, undgr the circumstances, it was the duty 
of the fireman (Riggs) to hâve given to the engineer more definite and 
explicit warning concerning the plaihtiff's péril. It is doubtfui whether 
the circumstances of this case bring it within the rule that, the facts be- 
ing established, the court may détermine the question of négligence as 
a question of law. It probably belongs to that other ciass in which, al- 
though the facts be undisputed, différent minds might honestly draw 
différent conclusions theretrom; and, if so, the question is for the jury. 
As the verdict is for less than $5,000, and therefore a judgment rendered 
thereon could not be reviewed upon writ of error by the suprême court, 
I am constrained to résolve my doûbts in favor of a new trial. The 
motion is sustained. Railroad Co. v. McElwee, 67 Pa. St. 315; RaUroad 
Oo. V. Stoirf, 17 Wall. 659; EaUroad Go, v. Van Steinberg, 17 Mich. 99; 
CHUespie v. OUy of Newburgh, 54 N. Y. 468; Œty of Rockford v. EUde' 
brand, 61 111. 155. 



Flower v, Gbeenebatjm. 
{Circuit Court, N. D. llUnoia. June, 1880.) 

BANKErPTOT-^COMPOSITION— SbOUBED DeBTS. 

At a meetinti: of creditors to eftect a composition in bonkruptoy, platntiff, owning 
notes Becured and unsecured, voted for the settlemént on tae latter, and dld not 
vote on the former, and the seourities were not In any way considered: subse- 
guently he ponverted them into money, but they proved insufflcient to pay the debt. 
Held thtLt, if the debtor desired to hâve the composition operate upon the secured 
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notes, !t was ils duty to hâve the secnrlties valued, and falltng todo so he was 
liable for the same percentage of the deûciency as was pitld to the unsecured cred- 
Itors- 

At Law. Action on two promissory notes by James M. Flower, re- 
.çeiver of the German lîatiional Ba^k, against Henry Greenebaum. 
Judgment for plaintiff. Ifor prier report, see 2 Fed. Rep. 897. 

This suit was brought upon two promissory notes given by défendant 
to the German National Bank of Chicago, the first being for the sum of 
$25,000, dated November 13, 1877, and payable, with interest, at 8 
per cent., 60 days after date; the otfaer for the sum of $15,000, dated 
Nçvember 17, 1877, payable, with interest, at 10 per cent.,, in 60 days 
after date. Both notes were secured by cçrtain coUaterals, which had 
been conyerted into money by the plaintiff, and the proceeds duly ap- 
plied, anii this suit was brought to recover the balance remaining due 
after the application of the proceeds of the coUaterals, The défense set 
up was a disçharge under a composition in bankruptcy. The admitted 
facts were that on the 17th of December, 1877, défendant, Henry Greene- 
baum, together with Ulias Greenebaum end David S. Greenebaum, who 
had been and then were copartners composing the firmof Henry Greene- 
baum & Co., of this city, and Greenebaum Bros. & Co., of New York 
city, filed their voluntary pétition in bankruptcy in the district court of 
this district, and were duly adjudged bankrupts; that they afterwards, 
as copartners and individually, submitted to ameetingof their creditors, 
duly called by the court under sectioi;i 17 of the act amendatory of the 
bankrupt l^w approved June 22, 1874,' a proposition for a composition 
by the payment of 25 per cent, of their indebtedness, 5 per cent, to be 
paid in cash within 60 days after the ratification of the composition by 
the requisite number and amount of creditors, and 10 per cent, in one 
year, and 10 per cent- in two years, from such ratification, without in- 
terest; that the creditors duly accepted and ratified such composition, 
and the same was confirmed and approved by the court. It was also 
admitted that, at the time of the creditors' meeting called to consider 
such proposition for composition, the German National Bank was in 
liquidation, v^der the management of a committee of its directors; 
that the Ijank held, not only the notes in question, but divers other 
claims npt secured; that défendant, Henry Greenebaum, presented to 
the meeting of the individual creditors a statement of his assets and 
debte, in, which statement the notes: in question were classed as se- 
cured detts; that the bank was represented at said meeting by a duly- 
authorized attorney, who voted in favor of the composition upon the un- 
secured, claims held by the bank against défendant, but did not vote 
upon the notes now in suit, and the notes in suit were not reckoned in 
any act^oft.of creditors, eithèr for the adoption of the resolution of com- 
position Ai the- creditors' meeting, or for its confirmation by the signa- 
ture of creditors. The composition was ratified and became operative by 
the conMrmation of the court on the 25th day of May, 1878. 

ns U. s, Bt at Large, 183. 
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Tmnfi!f& Flower, ÎQT pl&iatiS, 
Adolph Mosea, for défendant. 

Blodgett, District Judge. It îs now insisted by thé ' défendant that 
the bank assented by its action, or the action of its représentative, at the 
creditors' meeting, td be considëred and treated as à fuily secured créd- 
iter iri the composition proeeedings; that by voting for the composition 
on ils uiiéecured debts it misled, or may be held to have.misled, the de- 
fehdant into the belief that it relied solely for payment of the notes in 
question on the security which it held for the notes, and that it ought 
not be aliowed to coUect the balance of thèse notes, aftèr exhausting the 
security, from the défendant; that, if défendant had uùderstood at the 
time bf the meeting that the bank would claim any balance on thèse 
notes, hè could not hâve made the oflfer to his creditors which was made 
and àçcepted; that the bank could hâve had the value of thèse notes 
abové the security estimated by the coiirt at the time of the composition 
proeeedings, ànd, haying neglected to do so, it cannot now be perraitted 
to collfect sueh balance, but must be held to bave elected to rely only on 
its security for payment of those notes. The plaintifif claims that the 
bank Was nbt bound to hâve the sècurities valued, and that, if défend- 
ant wished to ascertain what balance would be due after exhausting the 
sècurities, he could hâve had the sècurities valued on application to the 
court for that purpose. The question thus presented îs not a new one. 

In thelate case of Cavanna v. Bassett, 9 Biss. 435, 3 Fed. Rep. 215, 
heatd before Judge Dyer at the présent term of this court, the same 
poitit.arose, and it was there held by the learned judge that a secured 
creditSdr "could not be cbmpelled to surrender her security, and corne in 
and p'rové her clàim, nor was it incumbent on her to hâve her security 
valued, and then to make proof of any balance; nor should her failure 
to db this be taken as évidence that she intended to rely wholly for pay- 
ment bf hèr demand upon her security," The learned judge further said: 
"The bàhlirupts knew, br should hâve known, that there was a liability 
that the; security would not pay the indebtedness. They were charge- 
able with notice that such a contingency might arise, and, if they desired 
to put côffiplainant in a position where the composition proeeedings 
would opérate upon her, they might bave applied to the court for pro- 
eeedings dompulsory in their nature, to hâve the security valued. Not 
having'dbhè so, there réinained a liability that, in case the security should 
prove inadéquate, complainant would hâve the right, as to any deficiency , 
to compel payment of the same to the extent of the percentage paid tb 
unsecuted Creditors under the composition." And the cases of Paret v. 
Tkknor, 16 N. B. R. 315, decided by Mr. Justice Miller and Judge 
DiLLon, and Ex parte SodgMfnsiyn, 1 Ch. Div. 702, are to the same eflfect. 

The learned circuit judge of this circuit also held the sàme prin- 
ciple in Re Engd^ on review from the district court. A judgment will 
therefore be entered for the plaintiff for the balance due on thèse notes, 

'Natreported 
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conditioned tbàt the same shall be satisSed by thé paymènt of 25 per 
cent, of the amouni; due on said notes, after deducting the proceeds of 
the colla terals; treating the déduction as made at the time the composi- 
tion was confirmed. 



Eagle Manxjf'g Co. v. David Bbadley Manuf'g Co. 

iCi/rcuit Cowrt, N. D. Illinois. July 18, 1891.) 

Patenta tob Inventions— Rbs Adjtjdioata. 

Where a suit for allégea infringement of a patent is broaght against a firm 
tbat is a brancta of the ârm that manufactures the alleged inf ringing device, and 
the latter firm conducts the défense, a deoree for the complainant is binding upon 
tbe flrm that oonduoted the défense, not only upon ail the questions that were raised 
and deterinined in the suit, but upon ail that might havo been raised and deter- 
mined therein. 

In Equity. Bill by the Eagle Manulacturing Company against the 
David Bradley Manufacturing Company to enjoin theinfringement of a 
patent. 

Nathanid French and W. T. Undenvood, for complainant. 

Bond, Aâams & Jones, for défendant. 

Blodgett, District Judge. This is a bill for injunction and account- 
ing by reason of the alleged infringement by défendant of letters patent 
No. 242,497, granted June 7, 1881, to E. A. Wright, for a cultivator. 
The invention covered by this patent consists of a peculiar spring, so 
arranged and adjusted with the operative parts of the machine that 
it will aid in lifting the cultivator beams or plow beams out of the ground 
with an increasing force as the cultivator rises, rather than with a de- 
creasing force, as is usual with such springs; this peculiar effect being 
produced by increasing the leverage of the spring upon the beam, to be 
lifted as the beam rises, although the spring is at the same time losing 
some part of its tension and lifting force. 

Infringement is charged of the first, second, and third claims of the 
patent, which are: 

"(1) In a cultivator, the combination of a vertically swinging drag bar or 
beam and a lifting spring. which acts with increasing force or effect on the 
beam as tbe latter rises, and t>ice versa. 

"(2) In a wheeled cultivator, the combination of a vertically moving beam 
and lifting spring, substantially as described, whereby an increasing upward 
strain is communicated to tbe beam as the latter rises. 

" (3) The combination of a wheeled frame, a vertically moving beam or drag 
bar attached thereto, and a lifting spring, substantially as described, which 
exerts a greater strain or effect upon the beam when the latter is elevated than 
when it is depressed." 

The défenses intérposed are want of patentable novelty and nonin- 
fringement. 

The bill avers, and the proof fuUy shows, that in the month of Decem- 
ber, 1887, complainant brought suit in the United States circuit court 
v.50F.no.2— 13 
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fol* fhè sotitliem distriotiof lowa agaînst David Bradîèy & Go-;/for 
an ihfringement of the saûie patent; thàt the said DavidiBradliey &'Go. 
was : a braiich hôuse of the : idefendant in this : case; and kas engaged 
in selling the identical class of cultivators which are chargèd to infringe 
the complainant's patent in this case; 'that the défendant herein under- 
took and managed the defenëe of said suit, employing eounsel for that 
purpose, and conducting the défense in the name of David Bradley & 
Co., the. la^id'hranch house; and that such proceedings were had in 
said case that the same was brought to hearing upou the merits at the 
May term of said court fôf '1888, ahd the said ôourt did then and there 
adjudge and decree that the said David Bradley &^ Co,,, by the sale 
of said GOltivators, had linfiinged the complainant's patent, and enjoined 
the fBrthfjf'ti^é of said patéri'téd'dev|ëe ,by the défendants in said cause. 
: It.is further alleged in isaid; iâM, and shown by the proofs, that the 
cultîvàtdrâ which the defehdiihfs in the said Iowaca,se werédharged with 
selling, and thereby violating the complainant's patent, were manufac- 
ttfjed bjr the défendant iiitthisi case. 

Itis contended that upon the facts alleged in the bill and shown in 
the proof, in regard to the prior case, défendant herein is estopped 
from any further controversy in, regard to the validity of complainant's 
patent or the fact of infringement. An eXamination of the record in the 
lowa case, which is in évidence in this case, and of the opinion of tha 
court in that case, (35 Fed. Rep;i295,) shows that ail the questions now 
made in this case were œàde in the lowa case, and fully considered and 
passed apon by that court, and héldagainst thé défendant; that the 
proof Tipon the issues made in this case, upon the questions of novelty 
and noninfringement, is essentially the same as was placed before the 
lowa court, excepting thatthe défendant in this case has introduced proof 
tending iiocarry; the invention in the patent to C. A. Hague, under which 
défendant iswôrking, granted June 21, 1881, back to an earlier date 
than that of the invention coveréd by complainant's patent. But a care- 
ful eXamination of this new proof, introduced by the défendant, fails to 
satisfy me that the Hague invention antedates the invention covered by 
the complaiikarifs patent; it being. & wèll-established rule Of évidence that 
the fact of priority of invention, in order to defeat a patent, must be so 
elear and twjivîncing as to leavre no reasonable doubt. (hfi,n v. Ogdm, 
18 Wall. 120; Sfttr^ v.,ainder8on, 8 Ped. Rep. 908. 

Aside from the rule of comity which this court has always endeavored 
tq observe, espétially 10 jiatéiit cases, it séems quite clear to me that the 
défendant în this case wa^so, far a privy to the litigation in the lowa case 
as to mftk« the decree in, that c^aebinding upon the défendant hère. 

The rule laid down in Robbina v, Œicago OUy, A Wall. 657, seems to 
me fully applicable to this caSe. There the court said: 

"The çpnçlusiye effect ojEjudgmeiiits respeoting theflapae cause of action, 
and bètwëëti the sànié parties, redts upon the just and expédient axiom that it 
is for the interestof the çommunity that a limit should be opposed to the oon- 
tinuanceof litigatidti, and iïtikt the same cause of action should notby brought 
twice to a final détermination." 
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Parties îtitMat^ connection include ail who are directly interested in 
the subject-roatter, and whb had a right to make défense, contr<)î tlie 
proceedings, examine and croas-examinew'îtpesses, and appeal, frojn thé, 
judgmerit. And this samè r\ile is re^tatèd and foUowed in, numerou8 
cases, stmong which are BdoUv, Morgan, 7 Wall. 619; Miller v. Liggdt, 
etc., (h., 7 Fed. Rep. 91; Glaflin v. Fletcher, Id. 851; American BeU 
Td. Go. V. National Imp: Td. 06., 27 Fed. Rep. 666; Morss v. Knapp, 
37 Fed. Rëp, 352; Lea v, DeaUn, 11 Brss. 23, 13 Fed. Rep. 514; WiÛ 
sm'sEx'rv. Dem, 121 U. S. 525, 7 Sup, ,Çt. Rep. 1004. 

The prôof in this case shows beyond doubt that the défendant in this 
case, with the consent of the défendants in the lowa case, made itself the 
dominus litus in that case; it controUed the défense; appeared by its own 
attorneys; it was the manufacturer of the plows in which the alleged in- 
fringement was found; and may, I think, with entire propriety, be held 
to be boùnd, not only upon ail the questions which were raised and de- 
teraiiûéd in the fonner case, but upon ail which might hâve been raised 
and determined in that case. The Hague patent itself was considered 
by the lowa court, and not held to be an anticipation or protection as 
against the complainant's patent. The défendant, may, I think, be con- 
sidered as bound, not only by ail the évidence which was considered in 
the lowa caste, but ail which it could hâve appropriately put into the rec- 
ord in that case, including the testimony, which it is claimed would 
carry the Hague invention back of the Wright invention. 

I am therefore of opinion that ail the défenses which are urged hère 
hâve been anticipated and are eut off by the decree in the lowa case. A 
decree will therefore be entered, finding that the défendant infringed as 
charged, and for an injunction and accounting. 



EAai.B Mantf'g Co. t». Moune Plow Oo. 

(Cireutt Comt, N. D. llUnol». July 13, 1891.) 

In Eqiilty. Bill by the Engle Manufaeturing Company against tbe Moline 
Plow Company to restrain the infringeruent of a patent. 
Nathaniel French and W. T. Undenoood, for oomplainant. 
Bond, Adams & Jones, for défendant. 

Blodgbtt, District Judge. The bill in this case charges the défendant with 
the infringement of the same patent involved in the preceding case, against 
the David Bradley Manufacturing Company, (60 Fed. Kep. 193,) and the dé- 
fense interposed is the same as in that case. The bill in this case aiso charges 
that in December, 1887, complainant brought suit in the southern district of 
lowa, by bill in chancery, against the Moline, Milburn & Stovidard Company, 
for an alleged infringement of the same letters patent; that the défendant in^ 
that case was a branch house of the Moline Plow Company, the défendant in 
this case, and was engagea in seiling the identical cultivators manufactured 
by the défendant herein, and which in this case complainant charges ia< 
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fringed corapIaln%nt'a patent; that such proceedings were had In that Case u 
that a decree was enteredi finding the défendant in that case guilty of the in- 
fringement cbarged, and an injunction against sach furthejr infringement 
dniy entered, (3S Fed. Bep. 299;) thàt the défendant in tbis case took the con- 
trol and charge of the défense in that case, and by its own attorneys, and at 
its own expensè. conducted such défense, and that, tberefore, this défendant 
is estopped by the decree in that case. 

The proofs fuily sustajn this allégation in the bill, and bring the case 
wholly within the riile laid down in the prior case of this complainant against 
the David Bradley ManùfaCturing Company. A decree will therefore be en- 
tered, finding that the defiendaut infringed, and for an injunction and ac- 
countlng. 



Kennedy v. Chicago Ciry Ry. Co, et al. Same v. Boot'on Potjndby 
Co. et al. Same v. I^obin et al. Same v. ExceiiSXob Ibojn Wobks 
et al, Same v. Bee.: Same v. Haf^neb et al. 

(Ctrcuti CaufrU N. D. llUnota. May 2, 1892.) 

t.. iPiTBlWg rOB lNTBNTI0NS-r-BQII.1I&8 — iNÏBINaitMBKT. 

Th@ thlrd claim of letters patont No, 334)685, issued February 17, 1880, to Hazelton 
and Kennedy, for a new ànct improved sectibnal boiler, conslstlng bf the combina- 
tio^i of horizontal hot-water pipes and steam sipes set inside of a are chambef , with 
vertical drums and mnd druin set ontslde of the flre ohamber, is not laf rinf ed by a 
device consisting of à *'porcupine" boiler hàvlng a central stânapi|>e in whlch nu- 
meto^g.hpUow tubes are inserted so as to radiate horizontally, anld having three 
larger tvibes rlveted to fkp standplpe, and eztending hprizontally through the brick- 
wcra'inrrounding the fire chambér, sihce the said claim covers merelythe partic- 
. tUjtrçpmbination desci^beditherein. 

B. SUiIii— BOII/EB DbPI/BOTOBS — NOVBLTT — ^PATBÎfTA.BLB INVENTION. , 

Letters patent No. 849,72ft,JiàSUed Septe'mbér 28, 1886, to Edward S. T. Kennedy 
for an improvement In boiler defiectors, consisting in the combination with a por- 
cupine boiler and its jacket of horizontal flame deflectors of segmentai f orm, placed 
within the combustion chamber in position for proteotlng the exposed ends of the 
tubes and deflecting the heated products of combustion towards the boiler cylinder, 
are void for want of patentable invention and novelty. 

In Equity. 

Bills by Edward S. T. Kennedy to restrain the alleged infringement 
of certain patents. 
Bannirtg, Banning é; Paysan, for complainant. 
Bond, Adams & Pickard,,{oT défendants. 

Geesham, Circuit Judge. Thèse suits for infringement of patenta, No. 
224,685, issued Pebruary 17, 1880, No. 247,910, issued October 4, 
1881, and No. 349^,720, isSÙéd Septèmber28, 1886, were heardtogether. 
The complainant purchaàéd a half interestin the two flrst inventions, the 
patents issued to him and the inventor jointly, and the lalter assigned his 
înterest in both patents to the complainant. The third patent issued to 
the complainant. Ail thé défendants are cbarged with infringing the 
third claim of No. 224,685; and the Chicago City Ràilway Company, 
the Botiton Foundry Company, ând Joseph Bee with infringing the Ist, 
2d, ëth, and 6th clàims of No. 349,720. It is not shown that any of 
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the défendants infringed No. 247,910, and no decree is asked on that 
patent. 

The Hazdton patent, No. 224,685, is for a new and improved seo- 
tional bôiler/ The spécifications show a stationary eteam boiler, com- 
posed of hot-water, steam, feed-water, and air tubes laid horizon tally, in 
coils or sections, one above another, in a brick tire chamber, with ail the 
tubes, coupling, and connections outside the brickwork, so that they 
may be readily got at for examination or repair, and with steam and 
mud drums aiso entirely outside the brickwork. The hot-water tubes, 
which are set in the lower part of the fire chamber, ail connect at one of 
their ends with the feed-water pipes, and at their other ends with verti- 
cal drums, which in turn connect with a mud drum below them. The 
feed-water pipes are provided with check valves which permit the water 
to flow into the tubes below them, but do not allow escape upward. The 
steam pipes, which are a mère continuation of the water pipes below 
them, bave outside couplings terminating in a steam drum, fi"om which 
steam is taken by a pipe for use. It is claimed by the complainant's 
counsel that the vertical outside drums are virtually the upper part of the 
mud drum, and that the placing of the latter "outside of the fire cham- 
ber," in a boiler having horizontal steam and water pipes inside the 
tire chamber, is the noveland distinguishing feature of claim 3, which 
reads: 

"(3) The horizontal liot- water pipes, B, B, and steam pipes, 6, G, set in- 
side of a fire.ehamber, in combination with the vertical druma, D, D, and mud 
drum, E, tliatare set outside of the fire-chamber, aubatantially as herein shown 
and described." 

It is urged in support of the claim that by locating the vertical drums 
and mud drum outside the fire-chamber, tbus removing them from thé 
beat of the furnace, ebullition is prevented or very much lessened, and 
the sedimentary matter in the water is allowed to deposit in the mud 
drum, where itmay be readily removed without letting down the fire or 
emptying the furnace, in the old way. The alleged infringing boiler is 
of the "porcupine" type, having a center upright tube or standpipe, 
with the lower end extending 2è feet below the grate bars, and resting 
on the floor of the ash pit. Its diameter is uniform to a point five or 
six feet from the bottom, below which it is smaller. Above this lower 
smaller end, numerous hoUow tubes, with their outer ends sealed or 
closed, are securely inserted in the shell of the standpipe, so that they 
stand out or radiate horizontally from it. Three tubes of larger diameter 
than those just mentioned are riveted or otherwise firmly inserted into 
the stand pipe just above the point where its diameter begins to dimin- 
ish, and extend horizontally through the inclosing brickwork surround- 
ing the fire chamber, with manhole plates bolted to their outer ends. 
From thèse three tubes, others of the sanie diameter extend at right an- 
gles through the wall of the brickwork to the level of the lower end or 
base of the standpipe. Two or more tubes, somewhat larger than the 
numerous radial tubes, are flanged or riveted to the standpipe at the 
water line, and extend outwardly at right angles. Three feet from the top 
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iQf thie etftudpipe, and riveted to thte insîde of it, is an îrbn plate with 
three h'oles in it to separate the water from the steam. There is a hole 
in the head qf the stand pipe for steam connection, and iQther holea for 
connection "with the water column and steam gauge. The standpipe just 
below the gratebars is tapped for feed and blow-off pipes and bottom 
connection pf the water column.; The water circulâtes freely through the 
standpipe, the horizontal and perpendicular pipes at the bottom, and the 
radial tubes. Further description of this boiler is not necessary for our 
présent purpose. It is urged by the complainant's counsel that the nu- 
merous radial tubes and the three horizontal tubes or pipes near the base 
of the standpipe are equivaleiit to the hot- water pipes, B, B; that the up- 
per radial pipes are équivalent to the steam pipes, G, G; that the three 
perpendicujar pipes or legs standing like a tripod at the bottom are 
équivalent to the vertical drum, D, D; that their three lowerhollow ends 
are équivalent to the miid drum,:E, of the third claim; and that the dif- 
férence between the défendants' boiler and the combination covered by 
the third claim is structural, and not functional. 

The water in water-tube boilers circulâtes in the tubes, while in tubu- 
lar boilers the heated products of combustion pass into or through the 
tubes. Hazelton did not invent water-tube boilers; and the différence 
between the combination covered by the third claim and prior com- 
binations consists in locating the hot-water pipes and the steam pipes in 
the fire chamber, — that is, within the inclosing brickwork, — and the 
Connecting pipes or drums and the mud drum entirely outside. The 
vertical drums which make the outside connection of the hot-water tubes 
are of greater capacity than auy single tube, and the drums are them- 
selves connected by the mud drum in a manner to produce circulation 
between the ends of ail the water tubes and the mud drum; thus equali- 
zing the water supply when the tubes in one section become botter than 
the others. It is this water circulation, and the location of the verti- 
cal drums and the mud drum outside the brickwork "for convenience 
of examination and repairs," that was allowed as a real contribution to 
the prior art. The location of the hot-water pipes inside the masonry or 
brickwork, and the other parts outside, are described and claimed as 
essential parts of the invention. The Baker patent of 1863 shows a 
water-tube boiler arranged in sections, and a single horizontal pipe, out- 
side the brickwork, atthe line of connection between the water and steam 
tubes, instead of at the line of the lower tubes of each section; also, a 
pipe outside the brickwork, in connection with the ends of the bot- 
tom water tubes. Thèse upper and lower pipes are connected by ver- 
tical pipes, thus securing connection between the upper and lower water 
tubes, but not between the intermediate ones, as in the combination of 
the third claim of the Hazelton patent. To the end of the lower pipe 
of the Baker boiler, which is one inch in diameter, and through which 
water is constantly supplied to the lower pipe of the bottom water coil, 
is attached a blow-ofif pipe, The chief superiority of the Hazelton boiler 
over this boiler consists in the intermediate connection. It is urged for 
the défendants that a mud drum is simply an enlarged pipe, and that, 
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by increasing the dîameter of the lower pipe in the Baker boiler, its out- 
side connection would make it an efficient mud drum. This boiler cer- 
tainly nairows the scope of the third claim. The liyndô patent of 1873 
shows a boiler composed of water tubes extending horizontally across the 
fire chamber, and a mud drum and Vertical circulating pipes entirely 
outside the jacket. The spécifications say: 

"It is found that in a rapidly circulating boiler the sédiment seeks and is 
deposited in the qniètëst place at the bottom of generator. To provide such a 
place, from whicli the deposit could be readily retooved, the reeeiver, N, is 
placed 80 ds to attach the blow-off pipe, O, at bottom, the feed pipe, P, to one 
side above the center, and on the opposite side, on the same line, the pipe, Q, 
Connecting the reeeiver, IiT, with manifold, B. A pipe, R, is inserted at the 
top of N, Connecting manifold, J* tO the reeeiver, N. The pipes, Q and R, 
now are thé blbw-o£f pipes to the whole generator. By use of stopcocks, 
S and S', either part is blown oflat will. Tbe sédiment ârstflnds a semi-quiet 
place in J, from which a constant streamflowsthrough pipe, R, to the reeeiver, 
N, carrying the sédiment, and depositing it in the still water at bottom of N, 
from which it is easily blowh off daily, or as required. " 

Although the manifold, B, with which the outside reeeiver, N, is 
connected, is located in the wall of the fumace, with one side somewhat 
exposed to the beat, the reeeiver and its co-opening manifold and pipe 
operatë as à mud drum. If the défendants' boiler is covered by the 
third claim of the Hazelton patent, that claim is anticipated by the 
Lynde patent. The défendants' boiler shows no pipes extending across 
the fire chamber provided with connections like Hazelton's pipes^ B, B, 
and G, G; it shows no vertical or otheï drums Connecting the ends of 
the pipes outside the fire chamber, as do Hazelton's drums, D, D; and 
it shows rio drum or pipe corresponding to drum, E, of his third claim. 
The vertical drums of that claim connect the horizontal pipes, but the 
three pipeS near the base of the défendants' boiler perform no such of- 
fice. Hazelton was a mère improver, and not a pioneer, and the third 
claim coverâ a cdmbination, not of any pipes and drums, but of the 
pipes and drums arranged as shown and described; and thus limited the 
claim is not infringed. 

Kennedy patent, No. 349,720, is for an improvement in boiler de- 
flectors. It shows a vertical standpipe with tubes Connecting with and 
ràdiating from it, and segmentai or annular plates so applied to the tubes 
as to deflect the fiâmes from a direct course, ail inclosed within a casing 
or jacket. "Theobject of this invention," says the spécification, "is to 
provide an improvement eSpecially applicable to vertical cylindrical 
boilérs having ràdiating tubes, — boilers of the so-called ' porcupine' type, 
— the improvement being dësigned to effect very considérable économies 
of fuel and steam; to assure the quick 'getting up' of steam; to prevent 
undue heating of the boiler jacket; to insure a better circulation of water 
in this typé of boiler; to prevent priming, and also to prevent the burn- 
ing of the otiter ends of the tubes, and consequently to increase the dura- 
bility of the boiler, and reduce the frequéncy and cost of repairs. The 
invention consists, in combination with the boiler and its jacket, of hori- 
zontal flame deflectors of segmentai form, placed or fixed within the 
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boUer fcpmîbïiâtion chamber, in position for protecting or shielding, aa 
far as tïxay be désirable, the exposed ends of the tubes, and at the same 
tilfte deflecting tbe heated prodiict$ of combustion chiefly towarda tho 
boiler cylinder, ail of which will be hereinafter fuUy set forth." The 
four claims which it is charged are infringed read: 

"(1) The combination with a boiler having a vertical cylinder with radiat- 
ing tubes of a segmentai or annular deâector, adapted or arranged to deflect 
the products of combustion from one part of the combustion chamber to 
anotheri substantially as berein shown and described. (2) As a means for 
proteetiTig the exposed endsflf the radiatjng water tubes of a vertical boiler, 
of ttte character herein shown and described. a horizontal segmentai or an- 
nular. deflector arranged in place by bel ng laid on the tubes, as set forth." 
"(5) As a means for protecting the exposed ends of the radlating water tubes 
of a vertioaJ boiler, of the character substantially as herein shown and de- 
scribed, a; segmentai or annular deflector, riveted to the boiler jacket, and ex- 
tending horizontally therefrom, as set forth. (6) As a means for protecting 
the exposed ends of the radiating water tubes of a vertical boiler, of the char- 
acter substantially as herein shown and described, and directing the flame to 
the boiler cylinder, a segmentai or annular detlector built into and extending 
horizontally from the brick boiler jacket, substantially as set forth." 

The third claim shows a deûector suspended from the tubes, and 
the fourth a deflector riveted to the boiler cylinder. Clark, the com- 
plainant's principal expert, firgt testified that the combination covered 
by one of the claims was the équivalent of eîll the others, but, on being 
irecalled, stated that he did net think a deflector secured to the central 
cylinder or standpipe was the fuU équivalent of a deflector projecting 
inwardly;from the jacket or boiler casing; that the efiect of one was 
somewhat difierent from the other; ^nd that the plates shown iii the pat- 
ents set up in the answer were. unlike the Kennedy deflectors, because 
those patents were not for boilers containing a water cylinder and radial 
tubes. . The supposed invention consists, not in the éléments of the com- 
bination separately considered, for they were old, but in the combina- 
tion of segmentai or annular deflectors with a Porcupine boiler, admitted 
by the patent to be old. Kennedy testified it was only after repeated 
experiments that he ascertained the proper proportion, form, and width 
pf deflectors to secure the requisite draft and distribution of beat; and 
yet the patent is silent as to width of the plates, and their spécial ar- 
rangement with référence to the flue space. Did it require invention to 
change the fonn of the deflectors in use " under boilers of various types," 
and apply them to a boiler of a particular but well-known type? It 
would seem that by the exercise of skill and judgment alone an engineer 
familiar with deflecting plates and their use would bave understood how 
to change their form, and adapt theni to use in a boiler of the Porcupine 
type. It is not clear from the évidence that Hallett, one of Kennedy's 
employés, did not make the improvements for which the patent issued; 
but, assuming that Kennedy made thenj, he simply changed and adapted 
an old device to an old and well-known boiler. He applied old deflect- 
ing plates to an analogous, if not the same, use. . 

But there are objections to the validity of the patent other than those 
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appearing upon its face. While the Wren patent of 1880 does not show 
a centra] water standpipe and radial tubes, it describes a boiler com- 
posed of hollow steam-generating rings, one some distance above the 
other, but ail connected. Annular deflectors are attached to and pro- 
ject inwardly from the jacket or casing between each two rings, and de- 
flect the products of combustion, and cause them to follow the surface 
of the rings. It is true this boiler is not of the Porcupine type, but that 
type is admitted to hâve been old, and the jacket and deflectors could be 
applied to other boilers found in the prior art, and the deflectors operate 
as the Kennedy deflectors. The Ahrens patent of 1883 is for an im- 
provement in steam fire engines. It shows a boiler, composed of tubes 
arrangea within a shell, their ends connected, and cylindrical and an- 
nular deflectors attached to and extending horizontally inward from the 
shell, as in the Ist, 5th, and 6th claims of the Kennedy patent. Italso 
shows an annular deflector at the bottom of the combustion chamber, 
just above the fire, corresponding in position to the brick deflector in 
the drawings of the Kennedy patent. The tubes in this patent are not 
arrangea as in a porcupine l3oiler, but the jacket and the tubes could be 
substituted for the Kennedy tubes and jacket without change in mode 
of opération or function. The English Newton patent of 1871 describes 
a vertical boiler with annular deflectors built into the jacket and extend- 
ing horizontally inward, but it does not show the Kennedy radial tubes. 
It would not require invention, however, to add such tubes. The En- 
glish Brooman patent of 1865 shows a vertical boiler with fixed de- 
flectors at one side, and movable deflectors laid on the tubes on the other 
side. Other patents in évidence show that it was common to vary the 
form of deflectors to adjust them to particular uses. The tracing in the 
record, taken from a practical treatise on boilers and boiler raaking by 
N. P. Burgh, and published in London and New York in 1873, shows 
bafile plates in boilers operated substantially as the Kennedy deflecting 
plates. Kennedy's lower brick deflector, "built into and extending from 
the brick boiler jacket for the purpose of deflecting the flame towards 
the boiler cylinder," is not materially unlike the construction shown in 
the prior Harris patent and the Baker patent. The lower brick de- 
flector covered by Kennedy's sixth claim is the équivalent of the other 
deflectors sued on, and the Harris patent shows a Porcupine boiler with 
a furnacé throat extending inwardly beyond the ends of the tubes, and 
proteeting them, substantially as in the Kennedy patent. If Kennedy 
understood that the chief merit and distinguishing feature of bis inven- 
tion consisted in the protection aff'orded to the outer ends of his radial 
tubes by deflecting the beat from them inwardly upon the standpipe, 
why did he show in his patent, and illustrate in his drawings, plates 
riveted to the cylinder, deflecting the beat to the circumference and upon 
the exposed ends of his radial tubes? The bills are dismissed for want 
of equity. 
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Leb et cH. p. Northwesteen Stove Eepaib Co. et al. 

{Circuit Court, N. D. llUnoU. May 3, 1893,) 

1. Patents pob Inventions— Stove Fixtukes— Noveltt. 

Letters patent No. ^9,803, issued December 11, 1888, to Philo D. Beckwlth, lor 
imprbyeiuQiits ià a heating stove designed to convert a wood-buminK stove intoa 
coal burnër, and consisting of a flarlng ring cast in two sections, which fit into tho 
top of thô fire pot; in whioli the coal basket, cast intégral, is suspended, the ring 
havine legs which rest on an annular fiange at the base of the fire pot, and having 
holes in its periphery, into which pintles, cast on the underside of the coal basket, 
pass, 80 as to hold the ring together, are not void for want of novelty. 

8. Same^Infbinoembnt. 

It is an inf ringement of said patent to sell the différent flzturea included in said 
pàtented device, although a complète set of the fixtures is not sold to any one per- 
8on, and no stove is solâf with them. 

In Equity. Bill by Pred E. Lee and William G. Howard against the 
Northwestern Stove Repair Company and others to restrain the infringe- 
ment bf a patent. 

Hotoard &' Roos and Banning, Banning & Fayaon, for complainants. 

Offidd, ToieU & Linthicum, {ot défendants. 

Blodgett, District Judge. An injunction and accountîng îs sought 
for by the bill in this case for the alieged infringement of patent No. 
289,802, granted December 11, 1883, to Philo D. Beckwith, fora"heat- 
ing stove." The patentée, Beckwith, several years before the granting 
of this patent, obtained three or more patents, under which he raanu- 
factured a heating stove which obtained a wide réputation and sale as a 
wood burner, by the name of "Round Oak Stove." It consisted of a 
vertical sheet-iron cylinder, mounted on a cast-iron base and fire pot 
snpported by legs, in the usual manner, the fire pot resting on the base, 
and a door above the fire pof for puttîng in the fqel, with an ash pit and 
a shakiiig grate at the bottom of thè fire pot, and the usual air inlets 
for a draùght up through the grate and fire pot. In April, 1874, he 
obtained a patent on a modification of his stove to convert it into a coal 
burner; but, liowever well this may bave operated as a soft-coal bumer, 
it was not, as the proof shows, well adapted to the burning of hard coal, 
and the purpose of the device now in question was to change his form 
of stove into a hard-coal burner. Thé patent in question is upon a set 
of fixtures which, being inserted in the cylinder of a Round Oak stove, 
change it from a wood or soft-coal burner to a hard-coal burner. The 
patentée says in regard, to his device: 

"My présent invention cousists in the arrangement of a basket, a shaking 
grate, and tihe means employed for supporting the parts within the tire pot 
of the stdve; aiso, in the construction of the parts that enables me to use a 
coal basket caSt intégi'al, one that may be readily inserted or taken out 
through the ordinary stove door, as set forth in the foUowing spécification."' 

"This invention is designed as an improvement upon my letters patent 
dated April 28, 1874, No. 150,277, and is designed for burning hard and soft 
coal." 
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Brîefly described, the device consista of a flaring ring cast in two çeo- 
tions, which fit into the top of the fire pot in which the coal basket cast 
intégral is suspend ed, this ring having holes in its periphery into which 
pintles cast on the underside of the flaring ring of the coal basket 
pass, so that, when the coal basket is seated in the ring, the ring, al- 
though cast in two sections, is made intégral or held together by thèse 
pintles. This sectionai ring is also provided with legs which extend 
downward to and rest on an annular flange at the base of the fire pot. 
A grate rests on shoulders or notches eut in the lower ends of the 
legs of the annular ring, so thaï it forms the bottom of the coal basket, 
with reciprocating shaking bars resting upon it. The claims of the 
patent are: 

"(1) The sectionai flaring ring, fitting within the top of the fire pot of the 
herein-described stove, being adapted to encircle and support the basket, 
(cast intégral,) as and for the piirposes aet forth. (2) In a heating stove, 
the conibinHtiun of the sectionai ring, having leg supports attached thereto, 
being adiipted to Ht within the flre pot of the stove, said leg supports resting 
upuu the horizontal flange of tlie (ire pot, substantiallyas set forth. (3) ïbe 
coal basket, cast intégral, having a flaring flange with a séries of pintles pro- 
jecting downward from said flange, for the purposes specified. (4) ïlie com- 
binatuin of the sectionai ring with les supports attached thereto. said sup- 
ports resting upon the flange of the fire pot, being aiso provided with hori- 
zontal duppurts lor receiving and retaining the reciprocating grate, substan- 
tially as set forth." 

Infringement is charged as to ail thèse claims. 

The défenses are: (1) That the patent is void for want of novelty; 
(2) that the sole business of défendant is that of furnishing repairs 
or parts of stoves to replace parts which hâve been worn or burned 
out by use, and that it does not sell, as a rule, the en tire set of fix- 
tures called for by this patent to a customer at the same time. 

It is conceded, but if it were not the proof shows, that défendant 
obtained a complète set of the parts or fixtures called for by the pat- 
ent, and bas made castings from them, which it offers for sale to cns- 
tomers as ordered, so that the charge of iniringement may be consid- 
ered as established. To sustain the delense of want of novelty, de- 
fendants hâve put in évidence a large number of prior patents on 
stoves, and bave also examinéd at considérable length a well-known 
expert in the art, who testified that, in view of the art, ail the pat- 
entée did in the production of this device was in the Une of improve- 
ments by the exercise of mère mechanical skill on older and well-knowD 
devices. A careful study of the older patents put in évidence fails to 
show to my satisfaction that there was no invention called for to produce 
the device covered by this patent. It is true that annular rings and 
coal baskets and fire pots are severally shown in thèse old patents, 
but in no such relations nor with the functions they bear in the de- 
vice in question. The problem this patentée set himself about was to 
devise a set of fixtures which, when coacting, would couvert his wood- 
burning stove into a success fui stove for burning hard coal. His patent 
of 1874 was, I conclude from the proof, a partial success, burning soft 
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coal as; w^U as wood, but it was & failure for buming hard coal; the 
main caus0 pf the failure in that regard probably being the oval open- 
ings left between the upper part of the ûre pot and the coal basket, 
which prevented a sufficiently strong draft through the hard coal to se- 
cure combustion. To remedy this defect in the 1874 patent, he devised 
the flaring sectional ring, fitting closely to the top of the fire pot; and 
as this ring was of the same diameter as that of the fire pot at the top, 
and so would not pass into the door entire, he was obliged to hâve it 
niade in sections, so that it could be readily put in place through the 
stove door, and then so arranged the holes in the ring and the pintles 
on the underside of the flaring rim of the coal basket Ihat they con- 
nected with the ring through thèse holes, and thereby held the ring 
firnily together in place, This sectional ring had to be supported in its 
position at the top of the fire pot, and.to do this legs are attached to its 
underside, which extend down to and rest on the annular flange at the 
base of the fire pot, and notches in the feet or lower ends of thèse legs 
furnish a seatiug for the grate at the bottom of the coal basket. The 
expert arguesthat this flaring sectional ring could bave been held at the 
top of the fi^re pot by an inwafdly extending flange at that point; but 
the structure pf the stove as a wood burner not only did not require such 
a flange, but such a flange would undoubtedly bave been objectionable 
in that place as a wood burner, as it would hâve been an obstruction 
to the placing of the wood in the fire pot. What Beckwi'th was seeking 
to do was to adapt his wood-burning stove so that the burning of hard 
coal could be accomplished by the use of thèse fixtures, and yet the 
stove be readily restored to its old function of a wood burner by the 
removal of thèse fixtures; and, to meet this requirement, he supported 
the ring upç>n thèse legs, instead of reconstructing his original stove by 
casting an inwardly projecting flange at the top of the fire pot, as the ex- 
pert says he might bave done. ; As a device, then, for suspending the 
coal basket in the fire pot, it seems very clear to me this sectional ring 
involved invention. In construing this patent, due considération must 
be given to the object the patentée was seeking to accomplish, which 
was not to make a new stove, but to impart a new function to an old 
one; and this, it seems to me, he did by the introduction of thèse fix- 
tures into his old wood burner. , The flrst claim of the patent is on this 
sectional ring, adapted to encircle and support the coal basket. This, 
as I construe it, necessarily reada into this claim the legs, as without 
them, or their, équivalent, the ring could not support the basket. The 
second claim, is su bstantially the same as the first, being in terms for 
the ring and the leg supports. And the fourth claim is, in my estima- 
tion, only another form of statement for the first and second claims. 
The third claim is for the coal basket cast intégral with flaring flange, 
and a séries of pintles projecting downvvard from the flange. The proof 
shows coal baskets cast intégral, and in the Johnston patent shows a coal 
basket for a grate or open fire, with a pintle projecting downward from 
the ring for the purpose of holding it in place. But this coal basket does 
more than hold itself in place by its pintles, it holds the sectional 
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ring in which it is seated in place by its séries of pintles; and while it 
may be said that one pintle would suggest more, if more were needed, 
I do not thinli it would suggest a séries of pintles to make a sectional 
ring practically intégral. I therefore, though with less confidence than 
in regard to the other claims, feel constrained to hold this claim also 
valid. 

As to the second point, that défendants do not infringe because they 
only sell such of thèse fixtures as each customer may call for, and that 
they do not infringe unless they sell them ail to one customer, it seems 
enough to say that thèse four claims arCj with some variations in phrase- 
ology in the first, second, and fourth, for the sectional ring with its sup- 
}K)rting legs and the coal basket cast intégral, with flaring ring and the 
pîntles, as separate parts. If défendants sell a sectional ring such as is 
described in this patent to a customer, they infringe upon the claims 
which cover this ring. If they sell a coal basket such as is described 
in the patent, so arranged as to be seated in this ring with pintles to 
hold the ring together, they infringe on the claim which covers the coal 
basket; that is, thèse claims are upon thèse separate fixtures, the sec- 
tional ring and the coal basket, as described in the patent, and the pat- 
ent is infringed by the making or sellingofeither of thèse fixtures covered 
by thèse claims, respectively. 

As to the argument advanced at the hearing, that a stove must be 
read into each of thèse claims to make the fixtures covered by this pat- 
ent operative, and hence that défendants do not infringe, because they 
do not make Round Oak stoves, I will only say the patent covers thèse 
fixtures specifically, and it is no more necessary to read a stove into 
thèse claims than it would be to read a railroad into a patent on a car 
truck or a locomotive. Of course, we ail know that thèse fixtures are 
only adapted to certain uses; but the presumption is that, if défendants 
make and sell them, they do so only that the purchaser may apply 
them to such uses. The Howe sewing machine needle was only useful 
in connection with a sewing machine, but that did not make it necessary 
that a man should make an entire sewing machine in order to infringe 
the Howe patent. A decree may be prepared, finding that défendants 
infringe, and for an injunction and aceounting. No decree as to individ- 
ual défendants. 



Ellbert V. St. Paul Gasught Co. 
(CircuU Court, D. Mirmesota. April 28, 1892.) 

Patbnts pob Intentions — Novbltt— Wateb Gas Appabatcs. 

Lettérs patent No. 386,458, to Vincent L. EJllbert, for an împrovement în an ap- 
paratus for manufacturinK water sas, describe, in claim 1, tie combination of a 
combustion cbamber, a superheater chamber, an arcb looated between the two, and 
provided witb a séries of legs f orming Separate passages leading from the combus- 
tion chamber to the superheater chamber, and a séries of oil pipes opening througb 
the outer wall of the cupola into the separate passages between the legs bf ths 
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Atpb, substantiallyas describea. Beî^ that this claim is yoldforwant of nov- 

', élty, in view of the prier statô àt the art, as shown by patents 258,120, 257,100, and 

■■ • S^SSlj tesued to Théodore Q. gptiàgen Januaty 31, April 25, and September 6, 

' .f.,18^.re9peotively: and by the " Junibo Cupola"used by the West^Slde Works, at 

;Çh'loàgo, irom 1888 to 1888. 

If this olàim were beld to bave any validity, it must be limited to inserting tbe 
oil pipes in the passages between the legs at the point speoified, namely, " just be- 
lowthelower brick of the superheater, " under the crown of the aroh; and itwould 
not be infringed by an apparatus in whioh the oil was iniected into the super- 
heater, and not over the passages, but direotly over the solid legs of the arcb. 

In Equîty. 

Cbmplainant, Viticent L. Ellbert, filed his bill^ against the St. Paul 
Gaslight Compfttiy for infringement of letters patent No. 386,458, for 
improvemënts in the apparatus for the manufacture of water gas, and 
prayed an accounting and an injunction. The answer denied infringe- 
ment, and alleged that the improvemënts claimed had been in public 
Use in Chicago more than two years befôro complainant's application for 
a patent thëreon, and had been described in various patents. Bill dis- 
missed. 

Poiti <îr JI/ertOTn, for cftmplainant. 

Mcmdreau, Squires & Cutcheon, for défendant. 

Beibre Sanborn, Circuit Judge, and Neijjon, District Judge. 

Sanborn, Circuit Judge. The improvemënts in the apparatus for 
manufacturing water gas, which the complainant claims he invented 
and défendant infringes, relate exclusively to the apparatus for introduc- 
ingliquid hydrocarbon into the cupola used in the manufacture of water 
gas for illumiriàting purposes. The claims of the patent are: 

"(1) The ComWriatiDn, in an apparatus for tlie manufacture of illumlnating 
gas, of a combustion cliamber, 7, a siiperheated cliamber, an arcii located be- 
tween said combnstion cbamber and said superheater charaber, and provided 
Witb a séries of legs forming separate passages leud'ng from said combuslion 
chamber mto said superheater chamber, and a séries of oil pipes opening 
through the outer wall of the cupola into said separate passages between the 
combustion chamber and the superiieater, substantlally as described. (2) 
Tbe cumbination, in an apparatus for the manufacture of iiluminating gas, 
of a combustion chamber, 7, a superheater cliatnber, a séries of passages Con- 
necting said Combustion chiimber with said Superheater chamber, and a séries 
of oil pipes opening through the outer wall ot the cupola into said passages, 
with a séries ot steara pipes extending throngh said oil pipes, substantially as 
described, wliereby a vaporized crude oil or liquid hydrocarbon may be thrown 
into the passages, and mingled witli the gases after they leave the combus- 
tion chamber, and before theyreacli the superheater, for tliepurpose set forth. 
(3) The oombiiiation, with the cupola, 2, haying tlie coriibustion cliamber, 7, 
the superheater cliamber arranaedabove" said combustion chamber, and an 
arch lucated between said chambers, of an oil pipe, 17, extending aroiind said 
cupola, and piov.ded with a séries of brandi pipes, 25, opening through the 
wall of the cupola into the passages forjned by the legs of said arch between 
said combustion chàmbëi: and said superheater, substantially as described, 
and for the purpose sel forlh. (4) The c<»ml)ination, with llie cupola, 2, hav- 
ing the combustion chamber, 7, the superheater chamber arranged above said 
combustion chamber, and an arch located between said chambers, of an oil pipe, 
17, extending aïoiiud said cupola, and provided witli a séries of branch pipes. 
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25, opening throirgh the wallof the cupol« ihto the passages formed by the legs 
of said arch hetween said combustion cbamber and said superheater, and the 
séries of steam pipes, 27, exteoding tbrougl) said oil pipes, 25, ail substan- 
tially as described. " 

The third and fourtli claims of this patent are not important hère, 
because, so far as they are not embodied in the first and second claims, 
they are not infringed by the défendant, inasmuch as it bas not made 
use of the particular arrangement of oil and steam pipes there described, 
and, if it bas not infringed the first and second claims of the patent, it 
is not liable in this suit. The process of manufacturing water gas for 
illuminating purposes, and the combination in an apparatus for that 
purpose of the combustion cbamber, superheater cbamber, an arch lo- 
cated between said superheater cbamber ànd combustion chamber, with 
a séries of legs forming separate passages leading from the combustion 
cbamber into the superheater chamber, and pipes opening through the 
outer wall of the cupola, through which the liquid hydrocarbon was 
introduced, had long been in public use, and described in many pat- 
ents and publications before complainant applied for this patent. But 
he claims that no onehad ever used or described a séries of oil piipes 
opening into the separate passages between the legs of the arch and 
between the combustion chamber and the superheater chamber until 
he discovered and used thèse pipes in the manner described in his pat- 
ent, and that by their use in the way there described crude oil can be 
successfuUy used in the manufacture of this gas, while it is iœpractica- 
blè to so use it in any ôther way. Generally speaking, the apparatus 
to which the complainant applied this improvement consisted, before 
his improvement, of a cupola made of a casing of métal lined on the 
interior with fire brick, and divided about midway between its upper 
and lower ends by an arch consisting of from 4 to 24 legs, as desired. 
The portion of the cupola above the crown of the arch called the " su- 
perheater" or "fixing" chamber was loosely packed with brick, or other 
indestructible material, capable of being highly heated, and retaining 
beat while the chamber below the arch, termed the "combustion cham- 
ber," was provided with a grate on which the coal or coke might restj 
and beneath this grate with an air blast pipe and a steam blast pipe. 
Pipes for the injection of crude oil, or naphtha, had been let into the 
cupola in numbers varying from one ta six to the cupola, and at vari- 
ons heights from the extrême top, to a point a few feet above the sur- 
face of the coal or coke, as the judgment of the engineer dictated; and 
the cupola was provided with two outlets, one to carry away the prod- 
uets of combustion, and the other to lead ont the gas when manufact- 
ured, with proper apparatus to close eithèr when desired. 

In opération the combustion chamber was fiUed with coal or coke, 
and, after having been fired, was blasted with the lower or primary blast, 
until the brickwork lining and superheater were raised to a red beat. 
The secondary blast was then turned on, which fired the gases formed 
by the lofrer bJast, which had passed through the incandescent fuel, ând 
formed carbonic oxide. This made an iùtense beat, and raised the brick 



208 «BDBEAL BEPOETER, Vol. 50. 

of the superheater to a very high température, one wîtness testified to 
about 1,600 deg. Fahrenheit. When the proper température had been 
rèâchèd in the superhèatér, and the fire had burned sufficiently, the 
flue of the superheater and the air blast pipes were closed, and tbe ap- 
parâtus was ready for the manufacture of water gas. A blast of steam, 
under high pressure, was then forced up through the incandescent fuel 
in the combustion chamber, making a hydrogen and carbonic oxide 
gas. This gas, if consumed with no addition, would be non-illuminat- 
ing, and, to make it of any value as an illumina ting gas, mustbeen- 
riched by adding to it hyflrocarbon vapor. Oil or naphtha was there- 
fore injected through the casing of the cupola at one or more points 
above the surface of the fuel, was vaporized by the intense beat or by 
treatment before its introduction, and this vapor mingled with the gas 
ascending from the coal, and, as it oirculated through the superheater, 
they became "fixed," or made into a permanent gas for illuminating 
purposes. This apparatus and this process, it is conceded by the com- 
plainant, were old^ and had long been used when he made his inven- 
tion; bat the improvement he claims to hâve invented consists in in- 
serting a number of pipes for the injection of the liquid hydrocarbon 
in the proper locations relative to the two chambers and the legs of the 
arch. In his spécifications he says : 

"If the crude oil is thrown directiy into the superheater, it fails to come in 
contact With the gaaes in ail parts thereof, and no beneflt would be obtained 
from parts of the superheater. If toc much oil is thrown into one part of 
the superheater, the bricks at that part will be cooled, and the oil will be de- 
posited on them in solid carbon. I obviate thèse objections, and make a 
practical success in using crude oil for enriching the gas by introducing it in 
amall quantities, preferably in the form of vapor, into separate passages be- 
tween thecotnbustion chamber and superheater. The hydrocarbon thus cornes 
in contact with ail the gases after they leave the combustion chamber, and 
beconies intimatelycommingledtherewlth.andinthis condition they pass into 
the superheater, and then become a flxed gas." 

Speaking of the location of thèse oil pipes, he says: 

'• Thèse pipes are just below the top of the upper arch, or just beiow the 

lower brick; of the superheater, and there is preferably one pipe for eacb space 

between the legs of the arches. " , 

And j referring to thèse spaces between the legs of the arches, he claims 
" a séries of oil pipes opening through the outer waU of the cupola into 
said separate passages, between the combustion chamber and the super- 
heater." And again: 

"A séries of oil pipes opening through the outer walI of the cupola into said 
jpassages, * * * wherehy a vaporized crude cil or liquid hydrocarbon may 
be thrown into the passages, and mingled with the gases after they leave the 
conbustion chamber, and before they reach the superheater." 

The arch shown in the drawings accompanying complainant's patent 
bas eight legs, and an oil pipe is shown in each space between the legs 
of the arch. 

Mr. Ellbert testified that the oil must be injected at some point in the 
passagewàys between the combustion chamber and the superheater, in 
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order to reach the résulta he wished, and that the improved results of 
his construction could not be obtained by the injection of the oil into 
the superheater brick, because the oil would net get into the superheater 
so as to mingle with the gases, but would strike two or three brick, and 
form Carbon, cool the brick very suddenly, and plug and clog the super- 
heater, so that it would receive no resuit from the injection. Com- 
plainant's witness, H. W. Brown, testified that in complainant's 
construction there is a perfectly clear space from the injectors to 
the fire, — an unobstructed space, — and that this is absolutely essential. 
Looking riow specifically at the state of the art of inserting thèse oil 
pipes and introducing the liquid hydrocarbon, at the time the com- 
plainànt made his discovery, we find that the mingling of the hydrocar- 
bon vapor with the gases rising from the incandescent fuel in a passage 
or passages between the combustion and "fixing" chambers was not 
new. Théodore G. Springer, in his patent No. 253,120, dated January 
31, 1882, shows the two chambers separated by an arch, with a single 
flue, through which alone the hydrogen and carbonic oxide gases can 
pasB to the fixing chamber, and an oil pipe through which a liquid 
hydrocairbon is conducted into this passage, and he olaims " a cupola or 
gas geneïating apparatus having a decomposing chamber wherein steam 
and solid hydrocarbon may be mutually decomposed, a fixing chamber 
wherein mixed gases and hydrocarbon vapor may be fixed, and a Con- 
necting fl^ue wherein the liquid hydrocarbon and the hydrogen and car- 
bonic Oxide gases may be mixed before entering the fixing chamber, and 
the beat of the cupola thoroughly utilized, the respective chambers being 
located one above the other." Again, in patent 257,100, April 25, 
1882, Mr. Springer shows the introduction of liquid hydrocarbon through 
pipes into a small chamber located between the combustion chamber and 
the superheater, through which ail the gases and vapors rising from the 
fuel pass, and says: "As the mixed gases and vapor pass into the 
chamber above, they are met by an incoming current of hydrocarbon 
vapor, and the whole then passes into the chamber above." 

Nor was the idea or practice of introducing the volume desired through 
a number of small pipes, rather than through one large pipe, new. Mr. 
Springer, in patent No. 268,984, September 5, 1882, shows several 
pipes for use on one cupola, conducting the liquid hydrocarbon into the 
fixing chamber, one of which is at the same relative height above the 
arch as are defendant's oil pipes, and says: "The letter 'H'indicatesthe 
pipes by means of which the hydrocarbon fluid is admitted to the fixing 
chamber, a séries of any desired number being employed, so as to admit 
the hydrocarbon at différent points; " and the proofs in this case con- 
clusively show that in the West-Side Works at Chicago, 111., from 1883 
until 1888, a cupola called the "Jumbo Cupola" was in open public use, 
for the manufacture of water gas, which was provided wiih six in- 
jection pipes for oil, each of which entered the cupola between two of 
the legs of a spider-leg arch at least eighteen inches above the spring 
of the arch, and not more than two or three feet below the crown of the 
arch through which the crude oil and naphtha were alternptely and suc- 
v.50F.no.2— 14 
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ëessfùUy meà m making water i g aai for illutfiînating pnrpqsea. Thesç 
six pipes wèrc inserted in that cupola at points relativelynot more than 
four feefr bfelow the points where complainant insert^ his pipes. Jt 
thereforé oondusiyely appears thatthere was no novelty in many pipes 
insteadof one; no novelty in inseWing them at différent points in the 
superheaterj no novelty in insertingithem between the legs of the arch; 
no novelty: in inserting them in theipasgageway between the combustion 
chamberand snperheater; no novelty in inserting them between the com- 
bustion chamber and superheftter, between the l^s of the arch, two feet 
below its crown, (for at this point they were inserted and used five 
years in Chicago;) and the claim of the complainant, which is material 
in the suit at bar, is narrowed to this: that he bas discovered that, if 
one raises the oil pipes used on the Jumbo cupola from two to four feet 
higher^ they wili use heavy oil more satisfactorily. His own expert, 
Mr. Bâtes, teetifies that, disregardipg the points at which the oil is in- 
troduced, everything shown in complainant's patent is in the Jumbo. 

The patents in évidence not referted to above show that the liquid 
hydrocarbbn had been introduced into the snperheater at the top, mid- 
way between the arch and the top, just over the arch, and at nearly 
every point in the superheater, so that the insertions of the pipes at any 
point above the arch was a common device. Complainant's witness, 
Harvey W. Brown, who had occupied ail positions from the coal pile to 
the president's chair, and who was gênerai manager of the Minneapolis 
Gaslight Company at the time complainant first constructed his improve- 
ments, well states in the présent tense what the proofs in this case show 
waS equally trùe at the time the complainant conceived and constructed 
the improvements he claims. He says: 

" There are ail sorts of devices or contrivances for the pnrpose of feeding 
oilinto cupolas. Some hâve put it through the lower course of brick of the 
superheater, and let It rnn through and drop down; others hâve made partof 
the arch brick in a hollow forrD, and sent it through there; others hâve put 
a pipe over the w.liole cupola, and let it in at the top, and had aide feeds at 
the top of the superJieater. I will say that when our oil ta injected into the 
cupola frona the injecter there is a perfectly clear space from there to the fire. 
1 regard it asàbsolutely essentlal fur the successful and économie working of 
the process' that sùch should be the case." 

To increase the six injection pipes used in the jumbo cupola, and 
there inserted between the legs of the arch, eighteen iiiches above the 
spring of the arch, to eight, and insert them relatively two or four feet 
higher, "just bélow the lower brick of the superheater," under the crown 
of the arch, is not invention. Mr. Ellbert was trying to improve a 
cupola in which the oil was introduced through a single pipe entering 
near the surface of the incandescent fuel. The heavy oil, introduced 
in large volume on one side of the superheater, was not well mingled 
with the rising gases in ail parts of the superheater, and fell upon and 
ran down through the coal before it was sufficiently vaporized to be 
carried up into the superheater. If hea,vy oil introduced near the sur- 
filée of the incandescent coal fell upon «.nd ran down through the coal 
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before it could be vaporized, it was certainly well knowQ to those akilled 
in the art that this oil would be more completely vaporized if it was ia- 
troduced further above the coal, and was subjected to the action of the 
intense beat and rising gases for a longer time, and while passing through 
a greater space before reaching the fire surface. If, when introduced in 
one volume through a single pipe, the oil was not properly mingled with 
the rising gases in ail parts of the chamber, it was certainly well known 
to any mechanic skilled in the art that, if the same volume was divided 
and introduced through several smaller pipes at différent points equally 
distant around the circumference of the cupola, the oil would be more 
corapletely mingled with the rising gases and more comiiletely vaporized. 
To arrive at thèse conclusions required no invention, — no discovery. 
They would surely occur to any mechanic, skilled in the art, seeking to 
obviate the diâiculties referred to, and could be embodied in the form 
of an apparatus or machine to Jnject the oil directly under the super- 
heater, and between the legs of the arch, by the common mechanic. 
They had occurred to Mr. Frederick Egner in 1883, who constructed 
the Jumbo cupola, and had them embodied in an apparatus which the 
proofs show obviated ail the difficulties the complainant was seeking to 
avoid, and differed from bis construction only in the nuinber of injection 
pipes and the height of their insertion. We do not consider or détermine 
the validity of those claims of complainant's patent which relate to the 
particular arrangement of the main oil pipe and its branches around the 
cupola, or the extension of steam pipes through the oil pipes, as shown 
in bis patent to vaporize the oil, because it is conceded that défendant 
uses the common steam injection pipes which were in use long before 
complainant's patent, and does not use the steam pipes extending 
through the oil pipes, or the arrangement of the main and branch pipes 
shown in complainant's patent; but we hold that complainant's claim 
for inserting a séries of oil pipes opening through the outer wall of the 
cupola into separate passages between the legs of the arch between the 
superheater and the combustion chamber cannot be sustained for want 
of novelty, in view of the state of the art. Atlantic Works v. Brady, 107 
U. S. 192, 199, 2 Sup. Ct. Rep. 225; Vinton v. HaviUtun, 104 U. S. 
485, 491; Slawsm v. RaUroad Co., 107 U. S. 649, 653, 2 Sup, Ct. Rep. 
663. 

Turning now to the machine constructed and used by the défendant, 
we find that in that machine are four legs to the arch, each constructed 
of two courses of brick laid solidly together; that the oil is injected into 
the checker work or loose brick of the superheater by common steam in- 
jectors at four points, one directly over each of thèse four solid legs, 
above the third row of brick in the superheater, and 18 or 20 inches 
above thé crown of the arch. There is a channel in the checker work 
of the superheater opposite the point of insertion of each of thèse injec- 
tion pipes, two inches wide, extending from the casingof the superheater 
to its ceinter. In opération the oil is not heated or vaporized, but thrown 
in eold, strikes against the brick in the superheater, and so clogs and 
plugs up the superheater that the défendant is obliged to remove the 
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brick and dean the superheater àlter from four to six rnonths of continuons 
use. If thé first elaim of complainant's patent could be sustained for 
the improvement of inserting oil pipes in the passages between the legs 
of the arch, and just beneath the superheater, (and certainly no broader 
daim could be sustained in view of the Jumbo cupolaand the gênerai state 
of the art,) the apparatus of the défendant does not infringe it. The com- 
plainant is not the original inventer of this apparatus for the manufacture 
of water gas, and, if bis first claim was sustained, would be the inventor 
of but a slight improvement upon it, and bis position under the law ap- 
plicable to infringement would be entirely différent from that of the orig- 
inal inventor. The différence in their positions is clearly stated by Mr. 
Justice Geier in McCormick v. Tcdcott, 20 How. 406. He says: 

"If he be the original inventor of the device or machine called the • divider,' 
he wiil bave a righl totreat as,infringers ail who make dividers operating on 
the game principle, and performing thesamefunctions, by analogous or equiv- 
alerit conibinations, even though the infringing machine may be an improve- 
rnent pf the original, and patentable as such. But if the invention claimed 
be itsèlî but an, improvement on a known machine by a mère change of form 
or coûàbination of parts, the patentée cannot treat another as an infringer 
who bas improved the original machine by one of a différent form or combi- 
nation, performing the same functions, The inventor of the flrst improve- 
ment cannot invoke the doctrine of équivalents to suppress ail other iiriprove- 
ments which are not mère colorable invasions of the flrst." 

Defendant's construction is not a mère colorable invasion of complain- 
ant's improvement. That improvement consisted in inserting the oil 
pipes below the first course of brick of the superheater, so that the oil 
would not strike the brick of the superheater, cool them, and plug and 
clog the checker work. Défendant inserts them above tbe third course 
of brick of the superheater, and throws the oil directly into the checker 
work, where it does strike the bricks and clog the superheater. Com- 
plainant's improvement consisted in inserting thèse oil pipes between the 
legs of the arch, and below the superheater, so that there would be a free 
and unobstructed space between the points of insertion and the incandes- 
cent coal below, and deemed this essential to the attainment of the resuit 
he desired. Défendant inserts bis oil pipes in the superheater directly over 
the solîd legs of the arches, at the very points where there is the greatest 
obstruction between the points of insertion and the incandescent coal, 
and at the only points where there are solid brick walls, Gonsisting of 
two courses of brick, between the superheater and the combustion 
chamber. Complainant's improvement consists in inserting the oil 
pipes in the passages between the legs of the arch, through which the 
ascending gases and vapors pass from the combustion chamber to the 
superheatef, passages, divided from each other and made by the legs of 
the arch, and by thèse alone. Défendant inserts its pipes directly over 
the legs of theSe arches, and hence between thèse passages. The de- 
fendant bas not appropriated or used any of the improvements claimed 
by the complainaut, and the oil injection pipes inserted in the super- 
heater above the legs of the arch, as they are used in defendant's appa- 
ratus, perform no function that can be attributed to complainant's im- 
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provements.^no functions not pôrformed by the oil injection pipes, 
shown to hâve been described in patenta or known and in public use in 
this country more than two years before complainant's application for a 
patent. The bill must be disiuissed. Let a decree be entered accord- 
ingly. 



Ameeican Adtomaton Weighing Mach, Co. et al. v. Blauvelt. 
(Cireuit Court, E. D. New York. AprU 29, 1893.) 

L Patents pok Inventions— Opebativb Dbvicb— Automatic Wbighing Machine. 

Letters patent No. 338,042, issued February9, 1886, to Perci val Everett, claims: 
"A weighing machine, havirigan aperture for leoeiving a coin, a weighted lever, a 
dial, aud index hand, and intermediate mechanisra connected with the same, and 
whereby the coin, when deposited in the receiver, shall operate the lever, and 
cause the hand to indicate the weight of the person or body being weighed. " 
Heldi that the claim is for the machine as a whole, having the parts hiéntloned, 
and, as the patent refers to ail parts necessary to make it complète and operative, 
the claim is to be read vrith référence to such known and described parts, and 
therefore covers an operative machine. 
2i Same— Invention— NovELTT. 

The patent possesses both invention and novelty, for, althouçh a weighted lever, 
operated by a coin put through a slot, had been used for varions other purposes, 
thèse éléments had never been combined with mechanism to form a weighing 
machine. 
8. Same— Inpbinoement— Equivalents. 

The patent is infringed by a weighing machine having the éléments olaimed, 
even though the intermediate mechanism by which the weighted lever opérâtes 
the index is very différent from that of the patent, sinoe, both being old, one la 
merely the équivalent of the other. 

In Equity. Bill by the American Automaton Weighing Machine 
Company a,nd the National Weighing Machine Company against James 
M. S. Blauvelt, for infringement of a patent. Decree for complainant- 

Edioin H. Broxon, for complainant. 

Theron G. Strong and Charles F. Mathewson, for défendant. 

Wheelee, District Judge. This suit is brought for infringement of 
the first claim of letters patent No. 336,042, granted February 9, 
1886, to Percivai Everett, for a weighing machine that will indicate 
weight on a dial, only when a coin is put into a slot, and falls upon a 
weighted lever, and by intervening mechanism carries an index ovér 
the dial until it is stopped by the weighing mechanism, where it will 
indicate the weight. This claim is for — 

"A weighing machine, having an aperture for receiving a coin, a weighted 
Jever, a dial, and index hand, and intermediate naechanisra conneeted with 
the same, and 'whereby the coin, when deposited in tlie receiver, shall oper- 
ate tlie lever, and cause the hand to indicate the weight of the person or body 
being weighed." 

The défenses, in substance, are lack of patentable invention, want of 
novelty, and noninfringement. The patent is not for any weighing 
.apparatus, nor for the slot, or weighted lever, or dial and index, or 
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mechanism betwéen the lever and index, but is for a' weîghing ma- 
chine asàiwbole, havingthose parts, with such other known parts as are 
necessary to constitute such a machine. If no parts were to go into 
the machine but those mentioned in this claim, it would, as argued, be 
wholly inoperative. But the patent describes or refers to ail such other 
parts as are necessary to make it complète and operative, and the claim 
is to be read with référence to such other described or known parts. 
Loom Go. V. Higgins, 105 U. S. 580. When so read, it seems to well 
set out and cover an operative machine containing thèse several parts 
working together to accomplish thè resuit sought. It appears to be as 
spécifie, and to as well describe thèse parts as oper^ting in this ma- 
chine for its purposes, as either of the four claims sustained in Morley 
S. M. Co.v. Lamanter, 129 U. S. 263, 9 Sup. Ct. Rep. 299, did the 
patented parts of the machines there for their purposes. Each of thèse 
parts was old, was referred to as known, and had been in use before;but 
no such machine had ever been made before, and they had never been 
brought together for that or any other purpose before. They were not 
merely made to aCt as they had sepqrately done before, but were made 
to act together in this new machine to accomplish its purposes aa they 
had never done before. Contriving such a machine from thèse and 
other things seems clearly to hâve been invention, and making it, if 
new, a patentable invention. 

The prior things relied upon to show want of novelty are chiefly 
ancient vessels, from which holy water would be released by a coin put 
through a slot, and falling'upon a weighted lever and opening a valve; 
and vending machines, in which the coin, by operating a weighted 
lever, releases a drawer. In ail of them there were the weighted lever 
operated by a coin pût through a slot, and other necessary parts for 
such contrivances; but no wéighing mechanism, index, c(r dial. None 
of thém was, or was at ail like, a weighing machine; and causing such 
simple movements as those by a coin and weighted lever was very 
différent from so Connecting weighing mechanism with an index and 
dial as to show varying weights on the dial by a coin put through a slot 
and moving a weighted lever. Néither of them, nor anything else 
produced, seems to corne any where near anticipatihg the invention 
covered by this claim, 

The defendant's structure is a weighing machine, having a slot for a 
coin, a weighted lever, a dial and index, and intermediate mechanism 
cbnneCted with them whereby the coin opérâtes the lever and causes 
the index to indicate the weight on the dial, the lever releases a part 
of the intermediate mechanism, which by gravity foUows the weighing 
mechanism as it is moved downward by what is being weighed, and 
by the other intermediate mechanisrti ca,rries the index over the dial. 
The machinery by which the weighted lever opérâtes the index is very 
différent in form from Ihat of the patent; but the claim is not for any 
particular intermediate mechanism there. Neither is new, and for this 
purpose one appears to be the équivalent of the other. As a weighing 
machine, the defendant's structure accomplishes thè same thing in sub 
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stantially the eame way as that of the patent, and embodîes ail the 
éléments of this ciaim of the patent. Upon thèse considérations it ap- 
pears to be an infringement. Mcrley S. M. Co. v. Lancaster, 129 U. S. 
263, 9 Sup. et. Rep. 299. And on the whole the orators appear to be 
entitled to a decree for an injunction and an account, according to 
the prayer of the bill. Let there be a decree for the orators that the 
first claim of the patent is valid, that the défendant bas infringed, and 
for an injunction and an account, with costs. 



The Sabine. 

(CireuU Court, E. D. Louisiœna. AprBl, 1881.) 

Dbcision oh AppbaI/— Eftbot oi Mandate— Compromise. 

A decree wss rendered upon a boDdagainst the principal and against twosnrettes 
for oertfdn Utnited amounts In wbich they were bound. The snreties compromised 
their liàbility, but the principal afterwards appealed to the suprême court, where 
the decree was affirmed in ail respects. Held, that the circuit court was not bouBd 
by the mandate, so as to allow exécution to go against the snreties, either for the 
whole of the decree against them or for the ezcess over the sums paid in satisfac- 
tion of the whole. 

In AdmiraJty. Heard upon motions to quash exécutions. Granted. 

The original case was a suit in admiralty, brought February 16, 1872, 
by the owners of the Sabine against the steamboat Richmond, torecover 
damages sustained by the Sabine resulting from a collision between her 
and the Richmond, near Twelve Mile point, on the Mississippi river, on 
February 11, 1872. The owners of the Richmond filed an answer, and 
also a cross libel against the owners of the Sabine. In the latter they 
claimed a decree for damages sustained, in conséquence of the collision, 
by the Richmond, they alleging that the collision was caused by the 
fault of the Sabine. Upon the filing of the cross libel the district court, 
by the authority of the admiralty rule No. 53, ordered that ail proceed- 
ings upon the original libel be suspended until the original libelants gave 
bond to respond in damages to the crOss libel. In pursuance of this 
order, on March 14, 1872, the owners of the Sabine, with Alfred Moul- 
ton, Jules Tuyes, Charles Cavaroc, and Achille Cbiapella as snreties, ex- 
ecuted a bond of that date in favor of the owners of the Richmond in 
the sum of $8,000. By the terms of the bond, Moulton and Tuyes each 
became bound in the sum of $2,000 only, and they each justifled in 
that amount, Upon trial a decree was rendered dismissing the libel of 
the Sabi)a6.iagainst the Richmond, but sustaining the libel of the Rich- 
mond against the Sabine, and awarding to the owners of the Richmond 
the sum of $9,750 for the damage sustained by her, and rendering a de- 
cree in their favor against Jules Tuyes and Alfred Moulton for $2,000 
each. From this decre^, an appçal being taken to the circuit court by 
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thë sutetîes upon the bond givea by the owners of the Sabine upon a 
erosâ libel of the Richmond, the circuit court, on April 10, 1875, ren- 
dered a dëcree in favor of the Richmond against the Sabine for the dam- 
ages sustained by the former in conséquence of the collision. After- 
wards, on March 11, 1876, upon the report of the master, the amount 
of the damages was fixed at $8,000, which the owners of the Sabine 
were cond«mned in solido to pay. At the same time decrees were ren- 
dered against Jules Tuyes and Alfred Moulton, sureties on the bond 
aforesaid, for $2,000 each. On July 3, 1876, Jules Tuyes compromised 
the decree against him in favor of the owners of the Richmond by pay- 
ing the latter, in fuU satisfaction thereof, the sum of $1,166.66, and 
was by them subrogated to their rights as owners of the decree. The 
following is a copy of the paper by which this settlement was evideaced: 

"Shielet et als., Owneks'OF the Sabine v. The Richmond. 
" United States Circuit Court : Received, New Orléans, July 3, 1876, from 
Jules Tuyes, Esq., security on the bond given by the libelants in the above 
cause to respoud to the cross libel flled by N. S. Green and otliers, claimants 
of the steamboat Richmond, the sum of .$1,166, and in full satisfaction of the 
decree rendered against bina in the above-entitled cause, and I hereby sub- 
rogate him to the rights of N. S. Gréen.and owners of the steamboat Rich- 
mond. Kennabd, Howb & Pkbntiss, 

" Attorneys for Owners of Richmond." 

Afterwards, September 28, 1876, the Home Insurance Company paid, 
in behalf of Alfred Moulton, to the owners of the Richmond, the sum 
of $1,500, which the owners of the Richmond acknowledged to be in 
full settlement as a compromise of the liability of Moulton on said bond, 
signed by him. It was in faot a compromise of the decree for $2,000 
which had been rendered against Moalton on said bond. On November 
2, 1876, the owners of the Sabine filed a pétition for appeal from the 
decrees of the circuit court hereinbefore mentioned, upon giving bond to 
covèr costs, which was allowed, and on December 16, 1876, they gave 
an appeal bond in the sum of $500. Neither Tuyes nor Moulton joined 
in thé pétition for appeal, and neither of them became obligors upon 
the appeal bbnd. At the October term, 1880, of the suprême court the 
decree of the circuit court of March 11, 1876, was in ail respects af- 
firmed, and a -mandate waa sent down to the circuit court. After the 
mandate of the suprême court, showing the affirmance of the decree of 
the circuit dburt, had been entered in the latter court, an exécution was 
iasued on the decree against Tuyes and Moulton rendered by the circuit 
court March 11, 1876, on their bond above mentioned, and afBrmed as 
aforesaid by the suprême court. The marshal being about to seize the 
property of Tuyes and Moulton to satisfy the exécution, they each for 
himself filed a motion to quash the exécution, on the ground that the 
decrees against them respectively had been satisfied. Upon thèse mo- 
tions the cause was heard. 

C. E. Schmidt, for Jules Tuyes. 

0. B. Singlelon and R. H. Brovme, for Alfred Moulton. 

John A. Campbell, for owners of the Richmond. 
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Woods, Circuit Justice. It is insisted by counsel for the owners of 
the Richmond that the decree of the circuit court, as well that part of it 
which condemned Tuyes and Moulton to pay $2,000 each as that part 
by which the owners of the Sabine were compelled to pay $8,000 to the 
same parties, having been affirmed bj' the suprême court, and the man- 
date of that court having been received, this court haa no discrétion, but 
must exécute the decree in ail respects as it has been affirmed. The re- 
suit of this contention would be that Tuyes and Moulton, who had once 
compromised and satisfied the decrees against them respect! vely, would 
be compelled to pay them again. I do not think the law requires of this 
court a course of administration which would produce such a resujt. 
This court is not, under ail circumstances, bound to render a servile 
obédience to the mandate of the suprême court. It is bound to exercise 
a judicial discrétion in the interprétation and exécution of the mandate. 
In the case of Story v. Livingsùm, 13 Pet. 373, the suprême court said, 
in référence to its mandate, that"it is to be interpreted according to 
the subject-matter to which it has been applied, and not in a manner to 
do injustice." In Ex parte Morris, 9 Wall. 605, the suprême court, hav- 
ing reversed a decree rendered against Morris and Johnson by the dis- 
trict court, by its mandate directed the marshal to make restitution to 
them of whatever they had been compelled to pay under that decree. 
Pending the appeal, the whole amount of the decree had been coUected 
from them by exécution. A part of the money so coUected had been 
distributed by order of the court. The residue the marshal had, bjr 
order of the interior department, deposited in a national bank, which 
had failed since the deposit had been made. Thèse facts were held by 
the suprême court to exoneratethe marshal, and excuse him from obédi- 
ence to the mandate of the court. See, also, Supervisora v. Kennicott, 94 
U. S. 498. When the appeal taken does not supersede the decree, and 
such was the appeal taken in this case, the appellee, notwithstanding 
the appeal, may take out exécution, and enforce the payment of the 
decree. It has never been supposed that money so coUected could, after 
the affirmance of the decree, be again coUected. A voluntary payment 
stands on the same footing. It is not the practice of the suprême court, 
in affirming or reversing a decree, to take notice of payments or adjust- 
ments subséquent to the decree of the court below. Thèse matters be- 
long to the circuit court to consider after it shaU hâve received the man- 
date of the suprême court. Thus in The Kalorama, 10 Wall. 204, it 
was said by Mr. Justice Cliffoed: 

"Payments hâve been made bythe respondents since the decree was entefed 
in the district court, but the court hère is not asked to révise the flnding of 
the district court as to the amount, nor to deduct the payments since made, 
as those matters will be adjusted under the stipulations executed belween the 
parties." , 

So in Canal Co. v. Gordon, 2 Abb. (U. S.) 479, it was said by Mr. Jus- 
tice Field: 

"Obédience to the mandate of the suprême court will always be rendered 
by this court. It will be a prompt and implicit obédience; but we trust it 
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^illJb«;a8'itihouId!be« an intelligent, and mot a bliiid, obedienoe. The J^dg» 
IjilOtBQf'tfiat tribunal are fQunded on. tlie recprds beforeU» and thèse jndg- 
ments Tf^tll be unhesltatingly enforeed, excepjt as their enfprcement iiiaj bë 
ui,Qdifl^|î|r restrained by events dcourrlng subséquent to the perîod coverëd 
by'this TëCjôrcl. Tbàt such events majf modify, and often dô modify, the mode 
ané'intàîiièi of ^nforcement is well khbwn to ail members of the profession. 
ïbfedSeSt'hof parties, partial satisfaction, changes of interest subject to judg- 
ment'ihd sales upon the judgment pending the appeal, are instances where 
thJis resuit is frequentlyproduced." 

'Itfdlows from tbeae àuthoritiesy if it, indeed, needed any authority 
tbisùppoti se obvioua a proposition, thatpayments or compromises mado 
iil Ms oWnibebalf by aparty to adècree after its rendition in the court 
bèîôW aïe to be notioed and enforèed by the inferior court after the af- 
firmaiice of the decieé by the suprême court and ihe return of its man- 
date. It isconcededi hoWever, by^ counsel for tho exécution creditors 
itfeiat Tnyes and Moultûh are entitled to bè credited on the exécution with 
the ainôuuts paid by them in compromise of the decrees rendered against 
themv-but it is insisted that they are entitled to no more. This conces- 
èioo, iteeemato me, yields the *hole case. Tuyes and Moulton insist 
that the decrees agàinst them ha;^e been discharged by accord and satis- 
faction. The accord and satisfaction is clearly established. It is im- 
possible tohold that they would be entitied to the benefitof fuU or par- 
tial payment, and to deny them the benefit of their accord and satisfac- 
tion. Both thèse methoda of«atisfying a decree, so far as the question 
in hand is concerned, etahd on pïecisely the sarae footing. 

But it is insisted that the adjustrnents made with Tuyes and Moulton 
were compromises, and that the compromises failed; therefore the ap- 
pellees were remittedto their original rîghts, and can coUect the balance 
of their decrees not covered by the compromise payments. It is true, 
the adjustrnents were compromises, but the. compromises hâve not failed. 
Those teoinpi'omises were that the appelleea should reçoive a certain sum 
ira full satisfaction of the decree. This waa agreed to by the debtors; 
the money was paid, and a release executed. So far from the compro- 
mises failingv they were fully executed and performed. When thèse 
-compromises were made it was perfectiy well known to the owners of the 
Richmond that Tuyes and Moulton could not preventthe owners of the 
Sabine from carrylng up the decree by appeal. They never agreed that 
there should be no appeal. They compromised and satisfied the decrees 
against themselves. They took no appeal, for they had nothing to ap- 
peal from. They were out of the case. It is tr'uè that, if the decree of 
iliie circuit court had been reversed, the reversai would^ave extended to 
the decree against Tuyea and Moulton^ But that would bave been of no 
benefit to th^mj They could not bave recovered back the compromise 
money voluhtarily paid before the appeal in satisfaction of the decree. 
No reason is perceived wby the exécution in question should be aUowed 
-to prooeed against the property of Tuyies and Moulton. They hâve both 
satisfied the decrees upon which the exécution is issued. The aËBrm- 
ance by the suprême court of the entire decree of the circuit court does 
not make this any the less a fact. It would not be just to compel another 
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satisfaction by Tuyes ànd Moiilton. As to Tuyes, he is in fact subro- 
gated to the rights, so far as they bave any, of the owners bf the Ricb- 
mond in the decree against bimself. If the decree is not satisôed, be is, 
in effect, its owner, so that tbe levy of tbis exécution upon bis property 
isan attèmpt to compel bim to pay a decree wbich be bas compromised, 
and the owners of wbich bave attempted to subrogate him to their rigbts 
th«reini In short, it is an attempt to enforce by exécution payment of 
a decree wbich, if it is not already satisfied, is tbe property of tbe per- 
son froin wbom its payment is to be exacted. No question is made in 
référence to tbe method adopted by Tuyes and Moulton to gain tbe re- 
lief prayed for. The power to control their own prôcess so as to prevent 
injustice is one whicb belongs to ail courts. McHenry v. Watkins, 12 111. 
233; Russell v. Hugunin, 1 Scam. 662; Adamav. SmaUioood,8 Jones, (N. 
C.) 258; Bameav. Eobinsok, 4 Yerg. 186; Azcarativ. Mtzêimmon»^ 3 Wash. 
C. 0. 134; Dam v. ShapUy, 1 Barn. & Adol. 54; Hwnphreys v. Knigkl, 
6 Bing. 572. Tbe exercise of tbis power is invoked by their motions, 
and there seems to be no good reason wby the relief asked for sbould 
not be granted. The motions are allowed. 



Thb Lillie Laubib. 
(Circuit Court, E. D. Texas. November Tenu, 1880.) 

1. Abmibaltt— Priobitt of Libns. 

Liens for salvage and for damage to gooda are inferior to the lien of seamen for 
^ages earned on a subséquent voyage, out, being gênerai maritime liens, are supe- 
riorto tfaose of mortgagees, whether their mortgages were registered before or 
after the origln of the maritime liens. 

2. Samb. 

Liens for salvage and for damage to goods are superior to a state statutory lien 
for supplies subsequently fumished In the home port. 
8. Samb— Appbals— Impbovident Patmbnt. 

A libel for salvage and for damage to goods was dismissed, and decrees were 
rendered in favor of certain furnisbers of supplies in tbe home port, on a lien cre- 
ated by the state law, eacb decree belng for less than 150, and therefore not sub- 

J'ect to appeaL Libelant appealed to the circuit court, and, pending his appeal, the 
leerees for supplies were paid in fuU, thougb the proceeds of tbe vessel were in- 
sui&clent to pay both classes of claims. Held, that the payment was Improvi- 
dently made, as the question of priority was carried up by the libelant's appeal. 

In Admiralty. Libel for seamen's wages. On appeal from district 
court. 

The original libel was filed by Dennis Mahoney to recover seaman's 
wages. Several otber seamen intervened, and filed similar libels. One 
E. N. Stevenson also intervened, and filed a libel for damages sustained 
by tbe nonperformance by the Laurie of a contract of affreightment and 
for salvage. Upon tbis latter libel the facts disclosed by tbe évidence 
were as follows: The schooner, in December, 1878, was bound on a voy- 
age from Gai veston to Moss' Bluff, on tbe Trinity river. A part of her 
cargo consisted of merchandise, valued at more than $1,200, tbe prop- 
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erty of the libel«nt SteTOQSOn. On December 16th, a short distance be- 
lo^; her destination on the Trinity river, the schooner, from some cause 
^tejplained by the évidence, sank in water 20 or 30 feet deep. Her 
huU was utterly submerged. The schooner was abandoned by her mas- 
tér, tvbo told Stevenson to undertake to save her as best he could. Ste- 
yesngftn employed a large force of men, and by strenuous exertions raised 
tihe schoonqr, and landed her cargo, whioh was in a damaged condition. 
This libel was filed to recover the damage sustained by bis goods, which 
he claimed to be $311, and for salvage, for which he daimed $150. His 
claims were not ipamediately put in suit, owing to the négligence of his 
proctflr, in wbose charge they had been placed. The schooner resumed her 
business,, and afterwards contracted the debts for seamen's wages, for which 
Màhpney and others brought their libels. On August 15, 1878, a mort- 
gage on the schooner to one J. F. Magale for $240 had been duly recorded 
in the customhouse at Galveston, which was her home port, and on June 
7, 1879;,another mortgage to one B. Dugat for $227 was duly recorded in 
the same office. Thèse mortgagees also flled intervening libels. Certain 
furnishers of supplies in the home port, who, by complying with the 
local law of Texas, had acquired liens on the schooner, also filed inter- 
vening libels against her. The supplies for which thèse latter liens were 
claimed were ail furnished after the sinking of the schooner on Decem- 
ber 16, 1878. The schooner was seized upon the libel of Mahoney, and 
by order of the district court was sold, and her proceeds, amounting to 
$528, were paid into the registry of the court. The district court made 
a final decree in the,Ga,^e, dismissing the intervening libel of Stevenson 
for damages and salvage for want of évidence to sustain it, and decreed 
in favor of the seamen who sued for wages, the mortgagees, and the fur- 
nishers of supplies in the home port, who had acquired liens by virtue 
of thé State law, and ordered a distribution of the fund in the registry 
among those who by its decree were entitled to it. The decrèes in favor 
Qfthe seamen and. the, furnishers of supplies were, respeetively, for less 
than $50 each. Stevenson appealed to the court from, the decree disal- 
lowing his clpm, and from the decrees in favor of the mortgagees; the 
fund in the registry not being sufficient to pay hira and the mortgagees. 
Pendiag the àpped the decrees in favor of the seamen and the furnish- 
ers of supplies, amounting in the aggregate to $195.93, were paid in full 
ont of the registry of the district court, leaving, after the paj'ment of the 
costs, only a balance of $100.37, to be applied to the payment of Ste- 
venson's elaîms should this court decree in his favor. 

Wharton Branch, for Stevenson. 

Aé N. MUk, Geo. W. Davis, and Henry Sayîes, for the mortgagees. 

Woods, Circuit Judge. The testimony upon the hearing in this court 
establishes conclusively the claim of Stevenson for salvage and for dam- 
age to his goods resulting from the sinking of the Lillie Laurie. The 
salvage claimed .($150) only covers the actual expenses incurred by Ste- 
venson in raising the schooner, with a very moderate compensation for 
his own services. The damage to his goods ($311) is also clearly estab- 
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lished, and there îs no évidence to show that the damage fell wîthîn any 
exception rnade in the bill of lading. There must, therefore, be a de- 
cree in favor of Stevenson for both claims. amounting in the aggregate 
to $461. The sum which the schooner brought when sold by order of 
the district court, to wit, $528, not being sufl5cient to pay ail the de- 
crees against her, it becomes necessary to settle the order in which the 
decrees are to be satisfied. 

The claims of the seamen were for wages earned upon voyages subsé- 
quent to the date of the salvage service rendered by Stevenson and the 
date of his claim fof damage to his goods. They are therefore éntitled 
to priority of payment by reason of that fact. The Paragon, 1 Ware, 
326; Surplus ofUîe Ship Trimountain, 5 Ben^ 246; JTie Hope, 1 Asp. 563; 
Porter v. The Sea Witch, 3 Woods, 75. It bas even been held that sea- 
men's wages are éntitled to priority over ail other claims. The Paragon, 
vM mpra. The seamen are therefore éntitled to be paid their claims in 
full before payment to any other lienholder. 

The claims of Stevenson, which are strictly maritime liens, by the gên- 
erai maritime laws are éntitled to priority of payment over the claims of 
mortgagees, whether the same were registered before or after the origin 
of Stevenson's claims. Baldwin v. The Bradish Johnson, 3 Woods, 582. 
And Stevenson is éntitled to priority of payment over debts contracted 
subséquent to the date of his claim for supplies to the schooner furnished 
in her home port, and which are a lien upon the vessel by virtue of state 
law only. Baldwin v. The Bradîsh Johnéon, ubi supra; The John T. Moore, 
3 Woods, 61. 

The order in which the proceèds of the sale of the schooner should be 
distributed is therefore as follows: First, the costs of suit; second, the de- 
crees for seamen 's wages; and, third, the decrees in favor of Stevenson 
for salvage and for damages to his goods. As the fund in the registry 
of the court will be insufficient to pay thèse claims, it is unnecessary to 
go further. 

An interesting question of practice is raised by the fact that the decrees 
rendered by the district court in favor of the furnishers of supplies in the 
home port, each decree being for a less sum than $50, and the decrees, 
therefore, not being subject to appeal, were paid in full out of the regis- 
try of the court, pending the appeal of Stevenson. Were thèse decrees 
properly paid ? It seems to me clear that they were not. The fund in the 
registry being insufficient to pay the costs, the maritime liens, and the 
claims of thèse furnishers of supplies, a controversy necessarily arose be- 
tween Stevenson and the supply men touching their right to priority of 
payment. The libel of Stevenson having been dismissed by the district 
court, his right to priority of payment over the supply men could only 
be settled in the circuit court, and that question was taken up bj' his ap- 
peal. Ail that the supply men could insist on was that the amount of 
iheir olaims should not be disturbed by the circuit court, that having 
been finally settled by the district court. But, as long as Stevenson was 
prosecuting his appeal and claiming priorit;' over them in the circuit 
court, they could not settle that question in fheir own favor by getting 
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pasyniefii^fïîieir claimaîh full frbm the registry of the district court. 
To hoW otherwise would be to allow the fund against wbich an appellant 
wag piTosecuting bis claim to be entirely withdrawn, and thus deprive 
Tiitn of ail the fruits of Ma appeal and decree shoùld tbe appellate court 
décidé îû ; his favor. Wben tbere is a fund in the district court against 
which Several libelantfi ath proseouting claims, and it is insufïicient to 
pay ail, and tbe claim of one libelant is disallowed, and he appeals to 
the circuit court, no payments sbould be made from tbe fund until after 
the decree of the circuit court upon the appeal. By such an appeal the 
wliole decree is brought Up. The part not appealed from remains hère 
inftill Force, to be exècuted on the final termination of the cause. What 
is not revefsed is still in force and a necessary part of the decree of this 
«ourti ;aîid is to be exècuted as such. The Roarer, 1 Blatchf. 1. The re- 
suit of this View is that theentire fund should bave beensent up to this 
court with tbe appeal. *'Tbe appeal carries up the res, or money in the 
registry of the district court, to the circuit court, and, when the rights 
of the parties are adjudicated there, the court must carry into exécution 
its own decïee." Montgtmçry v. Anderson, 21 How. 386. 



Thb Caka. 

WiLMOT et ai. V. Thb Caba. 

Idreult Cout% D. LouUlanM. April Term, 1880.) 

Mâritimb Iji5NB--Stn>PLra8 aï Hoitb Port— Construotion o» Statut». 

Under Ke7.' Civil Code La. art 8374, declaria? tbat "no privilège should taave et- 
fect against tbtrd 'persons, unless recorded in the manner required by law," tha 
owner of a vessel who bas ohartered her to another is a "third person," with re- 
spect to persons who oIaiin,a lien under tbe state law for supplies furnlshed in the 
home port. Beard v. Chappell, 23 La. Ann. 694, followed. 

In Admiralty. Libel by W. G. Wilmot & Co. against the Cara for 
supplies, Lagan & Mackinson interveners. On appeal from district 
court. libel and intervention dismissed. 

The libelants, W. G. Wilmot «fe Co. , and the interveners, Lagan & 
Mackinson, assert a lien upon the défendants, the steamboat Cara, for 
supplies furnished in the home port. The lien is claimed under tbe 
local law of Loui8iana,(Rev. Civil Code, art. 3237.) Tbe défense, set up 
by way of exception, is tbat tbe contract for supplies was not recorded, 
as required by law, and tberefore no lien attached. The libelants 
claimed for coal furnished the Gara to the amount of $845, between 
January 13 and 23, 1879. Their lien therefor was not recorded until 
March 7, 1879. The interveners, Lagan & Mackinson, claim $74.07 
for other supplies furnished between January 9 and 13, 1879, and their 
lien was not recorded until March 10, 1879. Rev. Civil Code, art. 3274, 
déclares: "No privilège should bave effect against third persons, unless 
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recorded, în the manner required by law, in the parish where the prop- 
erty to be aflfected is situated. It shall confer no préférence on the cred- 
itor wbo holds it pver creditors who bave acquired a mortgage, unless 
thé àctorx)thef ëvîdéiice oFthèdebtis recorded oni thédày that the con- 
tract is entered into." The libelants and intervenei^ contended, in re- 
ply to this, that the claimant was not a "tbird person," within the mean- 
ipg of article 3274, Rev. Civil Code. The supplies were furnished to the 
Carai by the libelants and inteirveners, while the dara was in possession of 
Dodge & Doherty, to whoili she had been chattered by her owner, the 
clainaai^li on January. 7,, 1879, for three months from that date. At the 
time thé steamboat was seized she had heep. returned to and was in pos- 
session of the claimant. 

■B.iiSîgiam', forJibelant. ^ 

Joseph ï*. Horn&, ioi claimant. 

Woods, Circuit Judge. The act or other évidence of debt on which 
the libelant bases bis claim was not recorded on the day the contraçt 
was made, as required by article 3274, Rev. Civil Code, nor within seven 
days thereafter, as provided by an amendaient passed in 1877. See Aets 
1877, p. 59., The only question is therefore whether the owner of the 
..boat faîls withir» the term "third persons," found in article 3274. We 
think the case of Beard v. Chappell, 23 La. Ann. 694, furnishes an an- 
swer to this question. In that ca,se it was held that, "the debtor for 
supplies being a lessee, the owner of the plantation and tbe stock thereon 
is a 'thirdper^pn,' within the meaning of article 123 of the constitu- 
tion. If, therefore, the owner of the plantation, a third person, was in 
possession of the cotton at the time the privilège was asserted by the 
furnisher of supplies, then, and in such case, the fumisher could not 
hold the same, because, not having had his privilège recorded, and the 
cotton having passed into third hands, the privilège was lost." This 
authority covers this case. As against the owner of the boat, who was 
a third person in possession, tbe libelants and interveners had no lien, 
because their contraçt had not been recorded as required by law. A 
lien is necessary to tbe relief they ask. 3^ Lottatoanna, 21 Wall. 558. 

Tbe lib(^ and intervention must be dismissed, with costs. 

Bbadlsy, Circuit Justice, concurred. 
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The Nettee Woodwabd. 

Wesxebn Transit Qo. et ctl., Intervening, v. The :I9'ettib WoomrAB»r 

llHsiiict Court, E. D. MiciMgan. April 80, 1889.) 

KABrnHX LnÇK»— PBIOBITT-r-MAXITniB Tobt— Sbamas's WA.OltS. 

The maritime lien f oc damagiss arising f rom coUision takes preçedence ot th« Item 
. for setHnaa's wages acctruing prior to the collision. TTie John G. Steoena, 40 Fed. 
Bep. 831, and Th« J". A Stanwood, 49 Fed. Bep. S77, f ollowed. 

In Âdmiralty. On petitioùs for distribution of proceeds of sale of 
the sëhboner Nettie Woodward. 

Statement by Swan, District Judge: 

The questions in this case arise upon pétitions tor distribnUon of 
the proceeds of sale of the schooner Nettie Wobdward, which was con- 
demned and sold under the process and order of this court at the suit of 
thé original libelant. The proceeds in thè registry of the court are in- 
sufficîent to pay the decree a^irded against the vessél. The Western 
Transît Coihpatiy holds a decree for damages resulting to its steamer 
Commodore frbm a collision in the St. Clair river, for which the 
schobner was adjudged solely in fault, and asks that its decree may be 
declared a lien upon the proceeds of sale paramount to those of the inter- 
vènors, who are the master and crew of the schooner, and in whose favor 
decréès for wages accruing prior to the collision bave been entered. The 
master àhd seamen unité in a pétition praying priority of payment of 
their decrees over that for the damages caused by the collision. The 
Nettie Woodward is a Canadian vessel, and, under the laws of the do- 
minion of Canada, the naaster is given a lien for wagea co-ordinate with 
that ôf the crew. 

^.^B; Léonard, for claimant Phillip Cross. 

Moore & Ganfidd, for Western Transit Co. 

SwAn, District Judge. The authorities UpOn the subject bave been 
so ably attd exhaustivdy reviewëd in the opinion of Mr. Justice Blatch- 
FOED in: itieJohn G. Stevens and iî. S. Carter, 40 Fed. Rep. 331, and later 
in that of Judge JeitEins in thé court of appealfl for the seventh circuit 
in the case of The F. H. Stanwood, 49 Fed. Rep. 577, that nothing re- 
mains to be said upon it. With their reasoning and Conclusions I fully 
concur. In accordance therewith, the order upon thèse pétitions wiU 
be that the decree of the Western Transit Company for damages suAFered 
by the collision be first paid out of the fund in the registry before pay- 
ment of the decrees in favor of the interveners. The costs taxed in favor 
of the original libelant are secured by the stipulation filed, and are re- 
coverable from the stipulators, and for thèse exécution will issue if neo- 
essary. In view of the nationality of the crew and the vessel, the rule 
applied works no injustice, since it gives the seamen's claims the same 
relative rank, as against that for the collision, as ia accorded by the set- 
tled principles of the English admiralty courts. 
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The Hadje. 



l<Xreu/tt Cmirt, E. H. New TorK. Jnne 38, 1881.) 

Adhirài/tt— NESuaENOE— Pbrsokai. Ikjuries. 

It is not négligence to allow the between-deck beams of a vessel to remain nn- 
corered with à permanent deck, and to use them as a place for the temporary stor* 
âge of loose planks; and a longshoremany who unnecessarily, and with falr notice, 
attempts to walk over such loose planks wMle executing an ord er of the steredore, 
cannot recover against the ship for an injnry occasloned there>,y. 

In Admiralty. , Libel in rem for personal injuries. Dismissed. 

This was a suit in admiralty in rem, brought in the district court. 
That court dismissed the libel, and the libelant appealed to this court. 
(1 Fed. Rep. 89.) This court found the following facts: 

"The Hadje was an océan steamer, about 200 feet in length, and built with 
two decks. Tiie upper or main deck was close-laid and caulked. Tbe other 
deck consisted of transverse beàms, whicb, at tbe time of thé accident herein- 
after mentioned, were from 7 to 10 feet apart, and of varions dimensions. 
Thèse beams were about 10 feet above the bottom of the hold, and 7J feet be- 
low the main deck. On thèse beams loose planks were sometimes laid for tbe 
purpose of separating différent classes of cargo, and relieving the lower tiers 
of cargo from undue pressure. For about three years before Decembeir, 1877, 
the Hadje hàd been engaged in trade between Montréal and the West Indies, 
Early in December, 1877, she came to New York, to rua upon a différent 
route, and in preparing for that route went to a ship-yard, where extra trans- 
verse beams were htted in her. Thèse extra beams were of wood, and in put- 
ting them in ail the loose planks in the vessel Were thrown into the lower hold. 
On the 7th of December, 1877, the repairs being completed, the master of the 
Hadje ordered the planks to be taken from the hold, and placed on the betweeh- 
deck beams, to make room for the cargo in the hold. Àft of the coal-bunker 
the planks were laid on the between-deck beams, with a vieW to separating 
the cargo carried in the between-decks from the cargo carried in tbe hold. 
Torward of the coal-bunker no cargo was to be carried in the between-decks, 
and the planks were put on the beams merely to get them out of the way. 
Most of the planks were Québec deals. Ail the Québec deals were of a uni- 
form length of 12 feet, though there were some other planks mixed with them 
of différent lengths. The arrangement of the between-decks of the Hadje, 
from tbe main hatcb forward, was as shown in the accompanying diagram. 




H, H, and K, K, were beams running across the vessel, each 2 feet wide. 
They were on the same le vel with the other between-deck beams. A stringer 
of iron. G, G, I foot 9 inches wide in parts, and 2 feet wide in other parts, 
v.50F.no.2— 15 
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extended around the vessel on the same leveî, and conld be and was used to 
walk forward and aft upon, in the^betweeurdecks. The space between H, H, 
and K, K, was filled with coal, triclosed bètween bulk-heada. The coal waa 
about level with tjJtj.e, top o|.,tbe l3(etween-deçk beams.,^ F.F, were small decks, 
on the same levei with thé'fcëtw'è'en-decks beaiàs, oh wMc'h' dunnage was com- 
monly stowed. The forward hatch of the , main depk was 15 feet 8 inches in 
length.s.n4 6<feet in.wjdtb, and the;focwiard part,9{tUe forward hatch was 
nearly^on a Une with the between-decksi beam, 0. Themain hatch was 23 feet 
lii lehgtft by 12 feet in'^idth, and thie forward end of it commenced 2 feefc 
ffiJiil'Thé said coal-biinfeéi'. LOosë planks werô laifl ;on the tjètwéen-decks 
beams, (except under the hatcli,) extendlng from ÎT, H, to G. From the 
center of H, ,|l, jio the cejçterof C, wag 10; feet 9 inches. Other planks wera 
laid irrëWùlatïy from C, dver D, towards E. îiioâ^ bt thèse planks were Que- 
bec' déiite.' the beam, C;'#aÉ 3 incheS'wMe. Ffdm the center ofO to the 
eètttei* <tf D was 7 feiëti9 inehes. D was a beam 9 inches Wide. From the 
center of D to the tank was 7 feet 4 Inches. Tl>e;jafter-end of the tarik wa* 

fuslf wjth the after-en^of thedeck^ F, F., Frpnj the center of C to E was 
5 f epç, 1 inch, The (^Ujéfifjç ^eàlafellabônt 8 feet short ofreaching E. 
"th^ljh^r»nt waa a longshoremap, an*! on the St^ of îïecember, 1877, was 
ençipioyed by jtlje owriers'flif the lîi^dje to assist in thè sïpwage of the cargo of 
ti|e ii;e.^e|. ; Hé was wo'r^ing linder, the direction bf à'for'eman stevedore, 
bv^t yjr^SjpaiiJ directly by the owners bf the vessél. Thç vessel was afloat in 
théjpQrt pf New York, lying at pier 12, !North river. Abpdt 2 o'clbck in tho 
at'ternoon of the Sth of t>ëcember. while at work in tlié lower hold, nearthe 
main hatcli, the libelant wàs ordered by the foreman stevedore to go forward 
ànll get some di^nnage. The dunnage was stôwed on the little deck, F, on 
the, starboard sjde. He wént forward from the main hatch in the between-, 
decijs^i stafting from the. pqrtside hear ffie : main hatch, and, while attempt-, 
ing jtb reach the dunnage by walking pu the lopse planks, he stepped on tho 
unsuppprted pnds or' som|^ Québec dealsj ^etweeh D and É. and fell with thè^ 
dèâls into the| Ipwer hojdlsustaining injuries. The proper and usual way of 
gping jEore.apd àft in thè,between-decb;s bf the Hadje was over the stringer 
G, Ô, runnipg àlong thp side of the vessel, and the proper and usùal way of 
Crossing from one side, bf the vessel to tli^ other was on the cross-beams H, 
S, and K, BL, -S-t the tiniie bf the accident the cpvers were off of the main 
hfitch £^nd thb|pre hatch pf the main deck, and the between-decks was well 
li'ghted. "the planks forward bf the cbal-bunker h'ad not been laid for the 
purpbae pf forming a deck,; or afifortog support, br means of access to tha 
forward pai*t bt the vessel. They had been lajd there irregularly, forthe pur- 
pose Ojf-gettiHg them ont of the way pif ijbe cargo wjiich was being stowed lu 
the Ibwer liold. The libéiàrit liad, sbmé 18 niohths befbre, worked on thb 
Hadje, at which time he noticed that sh© had no planktng In hër between- 
decks. For 2 years cofirinupusly» prior to this accident, he had been work- 
ing upon other Steamersbî th^line Ib which the Hadje belonged, three of 
them on which he sb wpr^ed hâving had, at the times he so worked on them, 
open betweenrdec^s,; like that.-oîc the;H4<^J'S! •'■"'^ he had frequently l^id loosa 
plants in the;b4tWeen-decpî3 of'àaidivespels,' while s^cwing cargo there. The 
plaftks forWHïji'of ithe co^l-bunkar.in the laetween-deck^ bf the Hadje, were 
not, and did not appear tb be, regnlarlf laid. They wqre, to the eye, loosa 
and irregUlafc I Tfie, danger of attempt|n^ to walk Upon^them was apparent. 
There was no occasion for the libelant tb go upon them. They were not laid 
to walk on, nor held oîit as places to walk on. There were safe places laid for 
the libelant to walk on." 

James McKeçn, ht lih^]a.nt. , ,, 

. ThoirnsE.! StiiUrmn and Wiih^xM Myr^ 
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; i.BtAiFûHFOBD, GiicUit Judge^ Havîng fonnd sttbstantially the foregcv- 
ing fiictsj the district court held that it wùis ndt Négligence to allow thé 
between-deck beaitia of the vessel tô be uncoveSsd by a dêck^ or tb usô 
such beams for the stowage of loose plànks for â temporary pûrpbse, 
Otto leave the ends of the loose deais unsupported at the place where 
the libelant fell; that the deâlswere not so placed as to justify the libel- 
ant in believing that be was proceedingupoh a deôk; and that the libel- 
ant used the deals for a purpose for wbich they Were not intended, 
without necessity, and with fair n^îtice, froth tlie manner in which they 
lay, that they were not intended to be so USed. In thèse ^ews I cbn- 
cur, and it ià not nècessary fûrther to enlarge upon thëm. The libel 
mustbe dismissed, with costi in both courts. 



Stbbbins et aï. «. FivE MuD-Scows. 
(DUMOi Court, s. D. New York. AprU 1, 1893.) 

1. BAiiVAGB— Blembnts OF— Pbevbntion ot Dahaob to Pbopbbtt of Otheks. 

Wben a vessel bas gotie adrift through négligence, and is drift^ng towards other 
vessels, which shè la likely to iniûre, the saving of her owners from liàbllîty to 
pa7 any such damage as was likely to arise, and .which the owners would be called 
on to pay, sbould be taken ipto account in determiniag the amount oî a ealvage 
award. 

8. SaMB— AWAKB. 

Beven hundred and fifty dollars salvage awarded a tug worth $15,000 for pioking 
up five scowa worth $30,000, which had negligently got adrilt in the Harlem river, 
a&d were Uable, by collisions, to injure other property. 

In Admiralty, Libel for salvage. 
Wilcox, Adams & Oreen, for libelant. 
A. A. Wray, for claimant. 

Beown, District Judge. On May 26, 1891, five loaded mud-scows 
broke adrift from the bulk-head where they were mbored, between 115th 
and 116th streets, Harlem riVer, between 6 o'clock and 7 P. M., and 
went drifting upwards with the slow current at the beginning of the 
flood-tide. Some little time afterwards, estimated by two or three ôf 
the witnesses to be half an hourj a powerful stéam-tug, the Archibald 
Watt, going up the river to lay up for the night, discovered the scows 
adrift between 117th and llSth streets, made fast to them, and towed 
them back to the bulk-head at 114th street, where they were tied up a 
little after 9 p. M. The scowa were worth $6,000 each, in ail $30,000; 
the Watt, $15,000. No spécial difiSculty or danger attended the work, 
excepting that the channel of the river was very narrow; the scows were 
more or less kinked up, and very heavy; and the handling of them waa 
attended with some danger to vessels going up and down the river in so 
narrow a channel. The small tug Curtis was going up the Harlem at 
the same time with the Watt; her pilot saw the scows adrift and made 
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for them; but as the Watt reftçbLeâ them first, tbe Gurtis made no daim 
to assist. She was a much emwer tUg than the Watt, and could not, I 
think, bave bandled tbe ôtb scows togetber. Had tbe bcows not been 
picked up by the Watt, I think tbere is no doubt tbat they would bave 
corne in collision with the United 3tates steamer Azalia, worth $90,000, 
whicb ran some 40 feet beypnd tbe end of tbe long projecting wharf at 
the end of 119tb stieet. Furtber above, tbe scows would also bave been 
likely either to run ùpon Negro rocksoff 122d street, or upon the yachts 
above. It is not probable, however, tbat from merely grounding with- 
out collision, the scows would bave suffered any great damage. For 
the claimants it is said upon tbe autbority of The Baker, 25 Fed. Rep. 
771, tbat tbe risk of inâiç^tingiloss on otbers is not to be taken as an 
élément in fixing a salvage allowance. That is undoubtedly true, but 
it is not applicable hère. The observations of tbe court in that case 
had référence to the existing fects, namely, that tbe danger of commu- 
nicating fire to otber vessels from the fire on board the vessel saved, was 
a danger not arising througb any fault of the latter vessel. The owners 
of the saved vessel could not, therefore, bave been called on to pay any 
such damage to otbers. In tbe présent case, tbç presumption is to the 
contrary. It is impossible to suppose that five barges could break 
adrift from a bulk-bead in tbe Harlem river in mild weather at the 
beginning of tbe flood-tide, whicb was so weak as not to drift them 
above two blocks in nearly half an hour, except under very insufficient 
and négligent mooring; and tHel scows and their owners would bave 
been liable, therefore, for any damage inflicted on otber persons througb 
breaking adrift. The rescue of the scows, therefore, saved the owners 
from any such damage as they might bave been called upon to pay; 
and anything thus saved is as much a pecuniary benefit to the owners 
of the scows as the saviug of any damage to tbe scows themselves. It is 
not the loss to otber persons that is considered, but the saving to the 
owners themselves. Although this saving is not a matter of précise cal- 
culation, yet as collision was a very certain danger, it is one of the élé- 
ments whicb under such circt^imstanGes is proper, I think, to be taken 
into account. In view of ail tbe drcumstances, I think that a salvage 
allowance at the rate of $1,60 pe? scow or $750 for tbe five scows, will 
be a reasonable award; one-third of whicb sbould go to tbe officers and 
men, in proportion to their wages; and two-tbirds to tbe tug. A decree 
may be entered accordingly, witb ooats. 
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The Iniziativa. 

Jabvis et cd. v. The Iniziativa. 

(DUtrUst Court, S. D. New York. Aprll IS, 1892.) 

1. SHIPPIKG — NeGLIOBNCB— CaPSIZING OP LiGHTBB— UNAOTHOEIZED LOADIHO. 

The crew of a partially loaded lighter received word from the ship which wa» 
loading her that the work would not be continued at night, and occordingly they 
did not retum after supper. In their absence the loading of the ligtater was comr 
pleted by the crew of the ship in the eyening, and then she was left without watch, 
in an exposed situation, where abe afterwards capsized, from some cause not ex- 
plained. Held, that the ship was liable. 

2. SaME — BAItMBNTS— LiGHTEBMAN NOT AGBNT OF CONSIGNEE — DbLIVBHT OP CaEOO — 

Whbn not Lbgal. 

A llghterman taklng from the consignée of cargo an order on the ship for 100 
tons for transportation Is not the consignee's agent. The ship acts at her owp risk 
in loading the Ughter in the absence of the lighter's crew, without their knowledgë 
or authority, and the cargo so put aboard without authority is not in law received 
by the lighterman, nor is he acoountable for it as a bailee to its owner. Seld, 
therefore, that in the above case he could not reoover its value. 

In Admiralty. Libel for negligently upsetting a lighter. 
Hyland & Zabriskie, for libelants. 
Ullo dt Ruebsamen, for claimants. 

Beown, District Judge. At about half past 5 o'clock in the morning 
of October 8, 1891, tbe libelants' lighter Overton, fully loaded with 
about 98 tons of sulphur, and made fast alongside the steamship Inizia- 
tiva at the Mediterranean pier, Brooklyn, broke her lines, capsized, and 
sank. The libel was filed to recover damages for the loss of boat and 
cargo, on the ground that they were upset by the négligence of the In- 
iziativa. 

The libelants were engaged in the lighterage business in the harbor 
of New York. The consignées of the sulphur gave theman order oh the 
steamship for 100 tons, the eapacity of the lighter Overton, to be taken 
to Gowanus creek. The lighter arrived alongside the Iniziativa in the 
afternoon of October 7th, and up to a little before 6 p. m. had taken on 
board 35 tons; namely, 20 tons, which fiUed the hold, and 15 tons on 
deck. The loadiùg was done by hoisting the sulphur out of the ship 
upon a platform erected upou her rail, where the sulphur was weighed 
by a weigher employed by the consignées, and after being weighed upon 
the platform, was shot down upon the lighter below. 

The bill of lading provided that the sulphur "was to be discharged into 
lighters which consignée is to furnish as requested by ship, and deliv- 
ery to be taken day and night as ship delivers." One of the printed 
clauses of the bill of lading also provided that the consignée was bound 
to be — 

"Eeady to receive the goods from the ship's side simultaneousiy with the 
ship being ready to unload, either on the wharf, or into lighters, provided 
with asufficient numberof men to receive and stow the goods; and indefault 
thereof themastur was autborized to enter the guods at the custombouse, and 
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to land, warehouse, or place them in lighter without notice to, and at the risk 
and expense of, tbe said consignée of the goods after they leave tbe deck of 
the ship. " 

At about half pastÇ p. M. the master of the lighter hailed the ship to 
know whether there was to be work at night; and the weigher replied, 
no, that thèy were to knock off at 6 o'clock. Soon afterwards, the dis- 
charge being stopped, the three men on board the lighter made her fast 
properly àlongside for the night and went home. 

Work was resumed at '7. p. m. but the lightermen not being présent, 
the foréman on the Ship sent down a couple of men to trim the sulphur 
as it was dumpéd aboard:, and the loading, up to 98 tons, was completed 
at half past 9, when the men were discharged. The lighter was moved 
seVeral times while loadihg in the evening. At half past 6 the next 
morning the noise of the upsetting of the lighter was heard. No one 
saw it upset, Or testifies to ifie immédiate cause. AU the lines that fas- 
tened it to the ship were broken. 

The llbel cbarges that the sulphur was not properly trimmed. This 
charge is not sustaiued by proof. It also charges that the loading dur- 
ing the evenipg was made without authority or permission of the libel- 
ants; and tliat the lighter was left without necessary watch or attend- 
ance. Upon the évidence the case turns upon the fact whether the light- 
ermen were notified that work would go on in the evening; or, if not, 
whether it was négligence iu the ship to leave such a lighter for the night 
unattended, whçn fully loaded. 

On the first question the évidence is very conflicting. There is no doubt 
thàt the weigher, about half past 5 o'clock, told the lightermen that they 
were not to work in the evening. The ship's men, however, olaim that 
before they left for supper, it was arranged to complète the loading of 
the lighter; and that the lightermen were présent at the interview and 
were informed of this détermination. The lightermen ail testiiy posi- 
tively to the cohtrary; and the weigher testifies with equal positiveness 
that there was no such arrangement before supper, and that it was not 
until after he had gone to his supper that he concluded to come back. 
The libelants' sjiperintendent also testifies that between 4 and 5 o'clock 
in the aftemoori, in conversation with one of the stevedore's chief men, 
in référence to night work, he was , told that it was undecided whether 
work was to go on in the evening; but that if so, the lightermen should 
certainly be informed. 

There is no évidence of any indisposition on the part of the lighter- 
men to work in the evening. It was their duty to do so if required; 
there was no reason why they should not; and ail the évidence on their 
part points to entire good faith in their intention and williugness and 
expectàtion to workat night, if required by the ship. The superintend- 
ént's inquiries and arrangement that they should be informed, and their 
own inquiries at the time, confirm this. On the whole, therefore, I 
accept the libejàilts' testimony iri this respect, and find that the lighter- 
men left thè lighter at about 6 o'clock with no notice that the ship was 
to work at night, but upon the distinct understanding to the contrary. 



THÉ INIZIAÔiVÀ. '231 

In subsequently loading the lighter to her full capacîty, and leaving 
her without attendance forthe night, the sMp acted upon her own risk. 
I hâve no doubt that the lighter was loaded at the stem within a few 
inches of the top of the rail. Sbe had once before capsized when fully 
loaded. I give no crédit to the gueases of the men employed in the 
evening to trini the lighter, a8 no Spécial attention wàé given by them 
to this point at the time they left; nor hâve I any doubt that it was un- 
safe and iinproper to leave sach a lighter so deeply loaded and liable to 
capsize through the swells of passing boats, in a place where she was 
thus exposed. 

The ship had no authority to make use of the libelants' lighter as a 
rnere place of deposit of the sulphur under the bill of lading, without 
the libelants' consent; and they did not consent. The lighter did not 
belong to the consignées of the cargo, but to the libelants, who were 
acting under an independent contract, and not as the consignee's agents. 
Under the ordér for 100 tons the ship had no right to put the Siilphur 
on the lighter of her own notion, in the absence of the men in charge of 
the lighter, and in a manner to iniperil its safety, or without takingsuch 
reasonable care of the lighter as was necessary to protect it from dam- 
age in the lightermen's absence. The theory of the boatswain that the 
lighter first filled from leaking is negatived by the proof that even after 
raising she was found tight. The probability, tberefore, is that she 
took in water from the swells of passing boats in the early morning, 
through her exposed situation, in the absence of any watch to guard 
against such dangers. 

The libelants are, tberefore, entitled to recover for the damage thus 
caused to their lighter; and also, I think, for the damage to the 35 tons 
of sulphur which the lightermen had received on board, since the libel- 
ants were undoubtedly bailees of so much of the cargo, and had a lien 
upon it for their hire. The remaining 63 tons put aboard the lighter 
without the libelants' knowledge or authority, were never received by 
them in law, nor did they become accountable for it to the owner. It 
was never in their care or custody, and they never came under any légal 
responsibility for it, and hence are not entitled to recover for it. The 
OUy (^ Paris, 14 Blatchf. 638; The City of Maam, 20 Fed. Rep. 159; 
and see Phœmx Ins. Co. v. Erie & W. Transp. Co., 117 U. S. 323, 6 
Sup. et. Rep. 750, 1176; The Sidney, 23 Fed. Rep. 88, 92. 

Decree for the libelants for the items above allowed, with a référence 
to a commissioner to compute the amount, if nût agreed upon, witb 
costs. 
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The Béatrice Ha VENER. 

Oeowell et al. v. The Béatrice Havenbr. 

(District Cmm, E. D. New York. Maroh 24, 1893.) 

Collibion-^Vessel Cakstino Owneb's Goods — Loss op Votaob — Damashs— How 

ASOBUTAISED— FrEIGHT. 

A vessel carrying her owner's goods only Is not eaming any f reight as a sep- 
arate interest; hence whenshe is lost at sea by collision lier owneroannot reoover, 
as for loss of freight, the estimated amount tliat suoli a vessel oould hâve been 
ohartered for to carry a similar cargo on a similar voyage. The proper rule ot 
damages, restitutlo 1m, integrum,, is satisfled by taking the market value of the ves- 
sel at hér àailing port at thè time she was devoted to the voyage, with interest 
thereoD, togéther with her stores, wages, and any other items of expansé reason- 
ably incurred for the voyage up to the time of loss, with interest. 

In Adiairalty. On exceptions to commissioner's report. 
Oarter <fe, Ledyard, for libelants. 
Owen, Çhray & Sturgis, for claimant. 

Brown, District Judge. Upon the référence to the commissioner to 
take proof of the libelants' damage from the collision in the above cause, 
it appeared that at the time of collision the libelants' vessel, the Ethel 
A. Merritt, was bound upon a voyage from Philadelphia to St. Andrews, 
carrying the libelants' own goods exclusively. Besides the value of 
the vessel and cargo, the libelants hâve been allowed, as for loss of 
frejght, the amount for which it was estimated that such a vessel could 
hâve been chartered to carry a similar cargo, less the estimated ex- 
penses of completing the voyage from the time of collision. If the vessel 
bad been under charter, the loss of freight would bave been computed 
and allowed for in that way. Exception has been taken, however, to 
that mode of egtimating the damage in the présent case, because there 
was no charter in fact, and henoe no basis for applying that mode of 
ascertaining: the libelants' damage. 

The exception, I think, must be sustained. When freight has been 
allowed as an item of damage, it is because the owner had a distinct 
interest separatjB. from the vessel, known as "freight," arisingout of some 
con tract or employment under which freight as such was being earned; 
and the allowance was for the loss of that distinct interest. Such a 
distinct interest may accrue either under a charter that covers the whole 
ship, or under bills of lading, which are in efifect charters of portions 
of the ship's carrying capacity. Such con tracts créa te a definite, valu- 
able interest; and when they are destroyed by the defendant's fault, the 
libelant is entitled to indemnity for that spécifie loss. 

But it is inadmissible, as it seems to me, to resort to the fiction of 
an imagined charter, when the libelants are transporting their own 
cargo. Under the libéral construction of policies of insurance, where the 
parties insure "freight" and pay a premium on "freight," a "reason- 
able freight" has sometimes been deemed covered in favor of owners 
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carrying their own cargo; because otherwise the intent of the insurance 
would be lost, and the common object be defeated. Flint v. Flemyng, 
1 Barn. & Adol. 45. But in cases of tort, there is no contractual rela- 
tion; no question of the construction and intent of a contract arises, but 
only the question of indemnity to the injured party. While the gênerai 
rule is that the indemnity shall be as complète as the nature of the case 
admits of, yet it is wellsettled that mère anticipated profits are excluded. 
The ScoUand, 106 U. S. 24-35; The (My of Alexandria, 40 Fed. Rep. 
697; The City ofNew Yorh, 23 Fed. Rep. 619. In collision causes the 
priée of gûûds at the place of destination is on that ground excluded as 
incompétent, and only the price at the port of departure is allowed, 
with interest and any incidental expensea. 

In the absence of any charter or bill of lading, and of any contract 
whiçh ïriigfat furnish a basis for any independent employment of the 
ship, or earning of "freight" as such, I do not feel at liberty to adopt 
any différent rule, or to départ from the well-established law in the case 
of goods. The compensation for which the ship-pwners look in the em- 
ployment of their vessel to carry their own goods is solely in the ex- 
pectation ofthe enhanced value of the goods at the place of dischafgé; 
and if that expectation of enhanced value cannot be considered in de- 
termining the owner's loss on the goods, I do not see how it can be 
any the more considered as regards the loss of the ship, either directly 
or indirectly. Nor is that necessary, nor is the supposition of a ficti- 
tious charter necessary, in order to satisfy the rule of restitutio in in- 
tegrum. That rule will be fully satisfied by allowing to the libelants, 
as in the case of goods wholly lost at sea, the market value of their ves- 
sel at the port of sailing at the time she was devoted to the voyage, with 
interest from that date; and in addition thereto, whatever stores or spé- 
cial équipaient of any kind may bave been provided for the voyage, in- 
cluding the wages of ofRcers and men from the time they were engaged, 
as well as any other items of expense, if any, reasonably incurred for 
the prosecution of the voyage up to the time of loss, with interest on 
such sums from the time they were supplied or paid. This rule will 
fully idemnify the libelants for their actual loss of the voyage, while 
excluding, as is necessary, ail merely anticipated profits. 

Upon the widely divergent testimony concerning the value of the 
steamer, I am not satisfied that I could arrive at any better judgmènt 
than that of the commissioner; and I shall not, therefore, disturb his 
finding in that respect. 

If the parties do not agrée upon a modified snm in lieu of that al- 
lowed for freight, the matter will be referred back to the commissioner 
for readjustment in accordance herewith. 
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The IjppAin». 

Thb Cassib F. BnoNsoir. 

The Lepanto tf. BsisNBTT a et. 

WiBB 0. Thb Cassis F. Bbohsos. 

(Circuit Court of Appealà, Fowrth Circuit. Aprll 13, 1899.) 

1. CotxntOH— STBiJi Ain> Bui^— Liohts. 

A steamer moving at mldnigbt In the open Ma, on a oonrw B. W. H W., and, ap- 
proachidgia schooner moving on a course N. B. by K., passes the point of Interseo- 
tion ot courtes just beforf the schooner reaches it, and, seeingthe schooner's greea 
Ught, pUta bef helm Imrd a-port, thereby prodnoing a oolUslon with the aobooner, 
held, tti»t the steamer was in fault. 
t. Bàmb— Iktbrnationai. ïlcu^Bl 

Section 42S4> Rev. St U. B., reqnirtng sàtl-Tessels to show toroh-lights on the ap- 
proach of steamers at nlght, doea not aî>ply, since the adoption of the international 
rules of nayigation of 1885, to vessels up^n the high seas or coast-waters. 

& BAMB— PAnAtXBL AND QBUQVB CoimSBS. 

A maneuvèr which -would hâve beeh a proper one as to ressels approaehing eaoli 
other on parallel courses may he a fatal ona if the Tesaels are moTOig on courses 
obU^udly intersectlng. 

(JSlvItalMM bl/ tTM CowrWi 

Âppeal from the Circuit Court of the United States for the District of 
Maryland. 
In Admiral|^. 

Fo^er & thomgon, (Jamea Tharnsony of counsel,) for appellant* 
JtobeH H. Smith, fot apçéilees. 
Before FoUfEB, Chie|f J^ustice, and Huqhks, District Judge. 

OPINION BY JUDGE H0QHEB. 

A collision occnrred between the steamer Lepanto and the schooner 0. 
F. Bronson, 25 miles south of Long island, in the Atlantic océan, sbortly 
after half-past 12 o'clock on the night of the 22d-23d April, 1890, from 
which the schopner sustained diçtmages asseSÈerJ atabout $10,000, and the 
steamer damages claimed to the same amount. Libel was filed in be- 
half of the schooner, which was answered, and a cross-libel filed. The 
district court of Mary^land deoreed for the libelant, the circuit court af- 
finned that decree, and the case bas been appealed to this court. 

The coUisionoccurried on a ^dear night;, the deok officer of the steamer 
Lepanto described it fts «'ifine, very fine, starlighf night. Witnesses 
aeverally say that objects could be seen at 2, 8, 4, 5j and 6 miles dis- 
tant. The Lepanto was running, half-laden, 10 to 11 miles an hour, 
on a course S. W. i W., and was first seen by the schooner when at a 
distance of 5 or 6 miles. She registers 1,489 and carries 3,000 tons. 
Her dimensions are not given. The Bronson is a four-masted schooner 
of 183 feet keel, 40 feet beam, and 2,000 registered tonnage. She was 
laden with 1,789 tons of coal. She «vas on a course N. E. by E., with 
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ail saîls set, movîng before a very light wind, blowîng from S. S. W., 
at a speed of two and a half miles an hour, which barely gave her stser- 
age-way. There being very little wind; her sails were "hauled out by 
the tackles on the port side;" were "way off on the port side;" were 
"drawing hardly enongh to keep the booms off;" "requiring tackle to 
be hooked on to keep the booms oËF." Witnessea of the Lepanto ail 
insist that they did not see the schooner, or her red light, until within 
half a mile from the place, and four minutes of the time, of the collia- 
ion. The two vessels were approaching each other. The course of the 
steamer being S. W. i W., and of the schooner N, E. by E., they were 
moving on intersecting lines, and the sequel proved that they were mov- 
ing in such manner that the steamer would pass the intersecting point 
of the two courses before the schooner reached it. Before the collision 
the schooner had the steamer a point and a half on her port bow, the 
steamer conversely having the schooner a point on a half on her star- 
board bow. If their lights were in place and burning, the steamer 
showed her green light and the schooner her red light to the approach- 
ing vessel until the steamer crossed the course of the schooner. The 
steamer was bound by the seventeenth international raie of navigation, 
(1885,) which requires, in substance, that when a steam-ship and a 
sailing ship are approaching each other on intersecting courses the 
steam-ship shall keep out of the way of the sailing ship, and the schooner 
by the twenty-second rule, which required her to keep ber course. If 
the schooner was not in fault as to her lights and her men on deck, and 
kept her course, then the presumption is that the steamer was in fault; 
her duty being to keep out of the way. The évidence of ail the crew of 
the schooner in the case is so positive, clear, and consistent to the effect 
that her lights were in their proper places, and burning brightly, for 
hours before and at the time of the collision, that it would be unreason- 
able to entertain doubts of the fact. 

In every case of collision between ships in which the testimony of one 
vessel is as unanimous and positive as it is in this, if it nevertheless be in 
fact false, there is sure to be some physical circumstance, condition of 
things, or occuïrence developed in the évidence to réfute and discrédit 
the lalse testimony. This sort of réfutation is wholly wanting in the 
présent instance, and it must therefore be repeated that it would be un- 
reasouable to doubt the fact that the régulation lights of the schooner were 
in their proper places, and burning brightly, before the collision. The 
matter of the flash-light is not included in this remark, and will be dealt 
with in the sequel. 

It is true that those of the Lepanto's crew who were examined ail say 
that they did not see the red light of the schooner until shortly before 
the collision; their testimony being as follows, respectively : The first 
ofiicer says, "about three or four minutes before;" the third officer men- 
tions no time, but first saw the red light "about one and a half points off 
our starboard bow; about half a mile, I should say, or a quarter of a mile, 
from us;" Howard, the lookout, says "two or three or four minutes, bear- 
ing a point and a half on the starboard bowj" and Kilby, the pilot, says, 
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''Eawa red light about a point and a half on the starboard bow, about 
tbree minutes before the collision." 

It would be unreasonable to question the sincerity or truth of thèse 
statements. It must be conceded that the red light of the schooner, 
though in its place and burning, wasnot visible to thèse witnesses until 
shortly before the time, and within half a mile of the place, of collision; 
a fact which was doubtless due to the feebleness of the breeze, and the 
conséquent slack condition of the sails of the schooner, hanging " way ofif" 
on the port side," obscuring the red light. As to the men on deck of 
the schooner at the time of the collision, the lookout was in bis proper 
place, the first and third officers were on duty, and giving due attention 
to the navigation, and there was a pilotât the helm, — ail compétent men, 
none of whom were at fault in the discharge of their respective duties. 
Nor can it be doubted that the schooner kept her course. Moving so 
slowly before a light wind as barely to be in possession of steerage-way, 
this large four-masted schooner, fully laden, was incapable of changing 
her course, except in the slowest raanner; and the testimony proves that 
she made np change of helm until just before the moment of collision, 
when it was put hard a-port, but with no other effect than to bring her 
bow to starboard about a quarter of a point. It foUows from the forego- 
ing consideratiqns that the schooner was not in fault. 

Was the Lepanto in fault? In order to simplify this inquiry, let two 
things be prepiised : Mrst, If two vessels are approaching each other in 
the night on parallel courses, each passing to the right, and showing the 
'other her leftor port side and red light, and each keeping her course, 
they will certainly pass clear. But if one of the vessels, just as the other 
nears her, shuts in her red and shows her green light, — that is to say, 
throws herself across the bows of the other, — then a collision is inévi- 
table if the two are in close proximity; and ail that the other vessel can 
do is to put her helm hard a-port and throw her bow to starboard, in or- 
der to lighten the concussion as much as possible. Second. But if the 
two vessels are approaching each other in the night on courses that in- 
tersect at an oblique angle, in such manner that one vessel will reach the 
point of intersection before the other, the two will clear each other if 
each keeps its course. The vessel reaching the intersection first, if run- 
ning S. W. J W., will see the other's red light, if the latter be moving 
N. E. by E., until just before crossing that vessel's course, but will see 
her^reen light immediately after crossing, and, if the crossing vessel then 
keeps on, there will be no casualty. But if this vessel, unmindful of 
the fact that the two courses intersect, after crossing the other's course, 
and on seeing the green light, puts her helm hard a-port, as if she were 
pàssing the other on parallel linea, then, if she is very near the other ves- 
sel, a collision becomes imminent. See the annexed diagram. 

The évidence in this record adduced in behalf of the Lepanto, although 
very indefinitp and confusing on the vital point of the case, seems to 
leave no doubt that the second statement describes what occurred. The 
Lepanto, immediately on crossing the Bronson's course, and on seeing 
that vessel's green light, committed the blunder of putting her helm 
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hard a-port, thus throwing her bow rapidly to starboard agaînst the 
schooner, which she had actually, though unconsciously, cleared. This 
maneuver of the Lepanto would bave been the proper one if the two 
vessels had been nearing each other on parallel lines, for in that case 
the sight of the sehooner's green light would bava been the announce- 
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ment of an imminent collision. But they were not passing on parallel 
lines; the Lepanto had crossed the bows of the Bronson on an intersect- 
ing course, and the sight of that vessel's green light was the signal that 
she had crossed in safety. If she had then continued on her course, 
nothing would bave happened, but, on Reeing the sehooner's green light, 
and losing sight or in ignorance of the fact that he was on an intersect- 
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iiig couTse, B«r ifavigatôr made' the manèuverwhîch w^ fatal in' that 
conditWû of'thinpi though' it would bave been proper if he bad not 
•erossed the course ofthe ^cbooner. 

It is true that the wîthesses for the Lepanto insist that, while sbe still 
had tbe sclwoner a point and a half on her starboard bow, and was a 
quarter to a half mile off, and imm.ediately on seeing the schooner's red 
light, and several minutes before thàtvessel's green light appeared, she 
made the maneuver of putting her helm hard a-port. But the Lepanto's 
testimony on thèse points cannot overcome a stubborn physical fact. A 
close examination of that testimony on the crucial point of the time of 
putting her helm a-port itself leavQs the impression, notwithstanding 
the langùîige of the witnesses to the contrary, that the steamer had 
crossed the «chooner's course, and thbt the green light had shown itself, 
when the helm was put to port. But such an examination in unneces- 
sary hère, becau^e a collision would hive been physically impossible if the 
helfli had been put hard down, as described by the steamer's witnesses, 
"thrëe to four minutés" before the collision, when the steamer was at a 
distance Of" a quarter fos a half mile" from the schooner, and still had 
her "a point ÉùÛ a half 6ii her starboard bow." The steamer's pilot tes- : 
tifies, with apparent pridë, that she "obeyed her helm readily, — very 
quickly;" and the proposition must be absolutely rejected that a steamer 
thus exceptionally responslve to, her wheel failed, with her helm hard 
a- port, to clear a vessel on her stafl^oard bow, more than a quarter of a 
mile, and three or ibur, minutes,, off. 

Given the position of a slowly movihg «çhooner on the starboard of a 
steamer; given the facts that a half-ladèn. steamer, readily and quickly 
obedient to her wheel, moving 10 nulles àu hour, puts her helm hard 
down, and, coming around, strikes ihe schooner with her port side, — 
on thèse premises the .exclusion is irrésistible that this steamer was in 
very close proximjty to the schooner when she put her helm hard down. 
IB 'the mattëf'' of 'the 'tfepantô, the conclusion is irrésistible that , the 
sébooaer's green lîghfhfedfehôwn itself when the steamer's helm was put 
to port. The collision could not bave occurred if the helm had not been 
put down after the schooner's course 'had been crossed, and the steamer 
was in fault in putting it hard to port after that crossing, and doubtlesa 
alter the schooner's green light was shown. 

It is insisted, however, on behalf pf the Lepanto, that her failure to 
discover the relative situations of tl|e two vessels was largel}' owing to 
the fault of those on the schooner in qot showing a flash-light, as required 
by section 4234 of the Revised Statut^. It is answered, on the schooner's 
behalf, that in point of fact she wag; prepared to exhibit a flash-light, 
and did actually ignite it, but putit out immediately after doing so on 
s^ing the green light of the st(9ai^ier, which gave assurance that that ves^ 
sel was about to cross hier ioiiisrse 'and go clear. 

It is needlessito deal hère with^ this issue of faet. The international 
rulesof navigation, enacted into laws by theact of congress of March 3, 
1885, do notrequire iash-lights to be ubed by vessels upon the high 
ffias and coast-waters of the United States. Article 2 of those rules de- 
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dai-ësitha^ nb other lights than those mentioned in the articles of the act 
rdatlng toiights sl^all he carried, and none of those articles mention 
âafib-ligfats; and section 2 of the act repeals ail laws and parts of law» 
inconsistent nith those articles. Moreover, the act of 1885, estahlishn 
ing international rules for sea-going and coasting vessels, omits section 
4234 of the Revised Statutes. It follows, therefore, thatif the schooner 
Sronson did not display a flash-light on the approach of the Lepanto^ she 
vas not in &nlt on that score. The decree of the circuit court is af- 
firmed, with interest, and costs of the appeal to i b« paid bj appellant. 
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ThB ClAMFA ElflLIA. 

ClAMFA V. ThK F. w. VOSBURQH.' 

(Circut^ Court nf Appeal», Second Cireutt. Jannarj 18. 1899.) 

1. Coujsioir— Tuos Ain> Tows— Vessei. à.i Anohob— Chanob o» CotTBsa. 

A tog, wltta aAtitp in tow on a taawser, gave a rank sheer in an attempt ta pM* 
from one aide to the. other of a dredge anchored In mldstraam, when so nov tlis' 
latter th&t, althoufth the 8hip instantly put hef helm hard orer to f Ollow the tùf. 
' she came in collision with the dredge. Held, that the tug was liable. 

%■ AFFBÀLS— PABTT not APPBAX.ISO OAKNOT BB HbABD. 

Where Ubelant has not appealed, hé cannot contend ip this court that oerfada 
items of his loss were impropèifly diaallowed in the court helow. 
41 Fed. Rep. 67, afOrmed. 

In Admiralty. Appeal from the circuit court of the United States 
for the eastem district of New York. The district court sustained the 
libel against the tug, (41 Fed. Bep. 57,) and claimants appealed to the 
circuit court, which affirmed pro forma the decree of the district court, 
and claimants appealed to this court. Affirmed. 

See46Fed. Rep. 866. 

Hyland & Zabrwkie, (Joaiah A. Hyhmd, of counsel,) for appellants. 

Wing, Shoudy & PtUnam, (^Charles C. Èurlingham, of couusel>) for ap- 
pellee. 

Before Wali^ce and lAcoMBSii Circuit Judges. 

jiWaijAce, Circuit Judge. This is a libd^ bi^ïught by the o\n)0x of 
the ship Ciampa Emilia to recover damages sustained by ft cbllision 
which took place in the Delaware river, at Mifflin bar, November 2, 
1888, with the dredge Arizona, then anchored in mid channel. The 
ship at that time was in tow of the tug P. W. Vosburgh, going north- 
ward, bound for Philadelphia. The dredge was anchored on the bar 
by spuds. She was about 92 feet long and about 34 feet wide. The 
ship was being towed on a hawser about 250 feet long. The tide was 
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etronfi; floodw The libel avers that, whea very near the dredge, tbe Voa- 
burgh took a rank sheer to port, and undertook to pass to tbe westward 
of the dredge, and, altbough the ship instanily put her wheel hard 
arstarb<Mird, and went off to port several points, she was so close to the 
dredge thàt she fetched up on one of the Unes by which it was anchored, 
andhèr; port bow was brought into collision with the easterly corner of 
the difedge. The Vosburgh asserts that the collision was brought about 
solely by thé carelessness of those in charge of the ship, in that they did 
not;prope;rly i?teâr her tœîfdllow the tug; that the tug had shaped her 
course to pass to the westward of the dredge in due season, but that 
when she had arrived about opposite, and about 60 or 70 yards to the 
westward of the dredge, the ship took a sudden rank sheer to eastward, 
and thereby brought her port bow into collision with the dredge. The 
learned district judge, who decided this cause in the court below, ac- 
cepted the theory of the Kbèlant, and concluded that the collision arose 
from the attempt of the Vosburgh to pass frora the east to the west side 
of the dredge when so nfeàr that thé ship, while following the tug, 
brought up upon the Une cf. the dredge. The case turns whoUy upon 
questions of fact. -The clàimants bave taken the testiinony of two wit- 
nesses, that of Dasey, master of the tug M. W. Hunt, and Tees, the 
cook of tfîàt tug, who Wferô not examined in the district court. The tug 
Hunt delivered a message to the ship, and then pro(;eeded alongside, not 
fast to her, but keeping dose by her on her port side, until the collis- 
ion took pi^cè. We afé satigiSed ;:that the decreelof the district court 
was right. It will not be useful to make any extended référence to the 
proofs. It is proper to say, hôwever, that we attribute very little weight 
to the testimohy of BacoQ, the pilot of the Canonicus, and none at ail 
to the testimony of the two new witnesses, Dasey and Tees. Dasey's 
testimony is completely overthrown by bis previous affidavit of Novem- 
ber 10, 1888, iri which he ètated, in substance, that the collision was 
caused by the rank sheer to port made by the Vosburgh. The circum- 
stance that tbeir tug struck the westwardly corner of the dredge when 
the «bip strtick the easterly corner is significant. Why did not tbeir 
tug follow the Vosburgh, if the Vosburgh was a hundred feet to the 
westward of the dredge, and the ship suddenly sheered more than that 
distance to the eastward? We accept the évidence adduced by the ship, 
ail on board df her having been examined, as satisfactory to the fact 
that she was trying to follow the tug at the moment of the collision, and 
was not guilty of any carelessness. The libelant insists that certain 
items of loss were improperly disallowed in the court below. As the 
libelant bas not appealed, we cannot notice this contention. The decree 
below is afiarmed. 



OAJIPBBLL V. DUI.UTH, 8. 8. * ▲. ST 00. 241 

CAMPBEax V. DuLUTH, S. S. & A. Ry. Co» 
{Circuit Court, D. Minnesota. April 7, 1893.) 

1. CiBOUIT COimtS— JURISMCnON— RbSIDBNOB OF 'DSFKirDÀ.WI. 

Under Aot Cong. March 3, 1887, g 1, as amendecl by Act Aag. 18, 1888. dtlzens oi 
subjects of foreign states cah sue citizens of ttae United States In the fédéral courta 
only in the' district in which the làtter réside. 

S. BaME — COEPOBATIONS— WhBRB S0ABI.B. 

A corporation is conolusively presumed to be a résident and inhabitàht oi tho 
Btate'under whose laws it is orfeated, and an emplojre, a citizen of a foreign state, 
cannot maintain an action for damaees against a railroad in a state other than that 
nnder whose laws it was organized, merely because its agents are there found en- 
gaged in its business. 

At Law. Action by William Campbell against the Duluth, South 
Shore & Atlantic Railway Company for damages for personal injuries. 
Cause distnissed. 

Statement by' Sanborn, Circuit Judge: 

The plaîntiff, a subject and citizen of the dpminion of Canada, brought 
an action at law in the Minnesota district against the défendant, a cor- 
poration treated and existing under the laws of Michigan, to recover 
damages for injuries received by him at Bagdad, Mich., while operating 
defendant's trains as a brakeman. It appears from the amended com- 
plaint, which we permit to be filed in order fully to présent the ques- 
tion plaintififs counsel desires to raise, that "the défendant owned and 
operated a railroad running through Bagdad, Mich., and Wisconsin, and 
into Duluthi Minn., and at Duluth Minn., said défendant maintains a 
ticket and freight oflSce, with an agent thereat, who makes contracts 
there for défendant for both passenger and freight business, and défend- 
ant transports both passenger and freight so contracted for in its cars 
both to and from Duluth, from and to its other stations on its Une of 
railway in Wisconsin and Michigan." The summons was served on the 
defendant's ticket agent at Duluth, and, under the statutes of Minnesota 
and the décisions of the courts of that ptate, the service wonld hâve been 
BuflBcient to bave given a state court jurisdiction of the défendant corpo- 
ration, if the action had been pending in such court. The action comes 
before us on an order to show cause why the service of summons should 
not be set aside, and the action dismissed, upon the ground that this 
court has no jurisdiction of the action, because the défendant is not an 
inhabitant of this district. 

Larrabee & Ldmmom, for plaintiflf. 

W. W. BiUson, for défendant. 

Before Sanbobn, Circuit Judge, and Nelson, District Judge. 

Sanbobn, Circuit Judge, {after etating the fada.') The first section of 
the act of çongress of March 3, 1887, (24 St. p. 552,) as amended by 
the act of August 18, 1888, (25 St, p. 433,) defines the jurisdiction of 
the circuit courts in suits of a civil nature, at law or in equity, originally 
brought in those courts. Aside from the restriction as to the unount 
V.60F.no.3-- 16 



in controversy, it déclares that the circuit courts shall hâve original cog- 
nizance, concurrent with the courts of the 'ëtates;'Ofôve'èlasses of suits: 
(1) Those arising under the constitution or laws of the United States, 
or treaties inade, or whîch sHàll be madé, under théir authority; (2) 
those in which the United, States are plaintififs or petitionersj (3) those 
iû Whitih Ihérê i«i '8 cootroTOrsy bétWeen citizens of différent states; (4) 
those in wîiich Ihere is à controversy between citizens of the same state, 
claiming lands under grants of différent states; (5) those in which there 
is a cdnî^bV^rsy between citizens oï a state and fpreign states, citizens, 
or subjects. ' 
Thie secHoû then provideS: ; 

"But no person shall be arrested in one district, for trial in another, in any 
civil actiOti^efbre a circuit or district coUrtr and no civil suit shall bo brought 
before eitlj«r of said courts, against any person; by any original process or 
proceéding, in any other district than that whereof he is an inhabitant; but, 
where the jurisdiction is founded only on the fa^^t that the action is between 
citizens of différent states, sujts shall be brought only in tbe district of the 
résidence ôf «ittaer the plaihtlfl or the défendant." 

In the case now under considération, the jurisdiction of the circuit 
court iSjPOt founded only or at ail on the faqt that the action is between 
citi?ens qf, différent states. This actipij is one in which there la a con- 
troversy between a citizen or subjeçt of a foreign state and a citizen of a 
st^te; henpe the exception contained in the last clause, above quoted, 
to the generf^ rule that no civil suit shall be brpught in the circuit courts 
against any person by original process, in any cM-her district than that 
whereof heis, an inhabitant, dopsnot apply to this action. Thedefend- 
ant çorppra,tion is conclusively presumed to be a reaident and inhabitant 
of the atate under whose laws it |yas created. GormvJly & J. Manufg Co. 
v,PopeManyf'gÇo.,M Fed, Eep. 818; Roàlroad Go. v.Koontz, 104 U. S. 5, 
12; I^i y,. EaUroad Co., S7 ^Qid. Rep. 65; Booth v. Manufaduring (h., 
4,0 Fed. IJep. 1; Myera v. Murray,, 43 Fed. Rep. 695; National Typographie 
Co. y. New York jl^/pographie Cb.;, 44 Fed. Rep. 711. It would seem to 
foUow l^at if this pJaintiff, a, subject of Great Britian, and presumably 
a résident pf Canada, desires tO; bring suit against this défendant in the 
circuit cflvirts of the United Stotes, he must do so in the district of Mich- 
igan, ofiyrhifth the défendant is, an inhabitant. The acts of congress do 
npt, in our fipji4on,;give the oitizens or subjects of foreign states the 
right or privilège of maintaining actions against the citizens of the 
United States in the circuit courts in any district in which the plaintiffs 
may chance to find a ticket or other agent of the défendants carrying on 
their business»' lïfthey désire to fcring suitS in the fédéral courts of the 
nature of the one at bar, they must resort to the circuit court in the 
district ©f defeiidaiil's résidence. Thèse Views are sustàined by the fol- 
Ip^ing, décisions: : WUson v. Tdegrdph Co., 84 Féd. Rep. 661, 663, 664; 
Ilkchme Co.Y.4 Walûiers, 134 U. S. 41, 43; 44, 10 Sup. Ct. Rep. 485; 
Déhton V. Jntemçitionaî Co., 86 Ped. Rep. 1, 3; FSE v. RaUroad Oo., 37 
Fedi* Eepi66. The motion to set aside the service ôfâummons and dis- 
miss the complaint must be granted. 
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It might be suggested that there is an apparent conflict between thia 
décision and that rendered orally by Judge Nelson in 1890, in the case 
of Peterson v. Chicago, St. P., M. & 0. Ry. Go.,^ in which it was held 
that, on acoount of the action of that company in accepting and taking 
the benefit of a spécial statute of the state of Minnesota, (Sp. Laws 1881, 
c. 219,) which authorized it to purchase, construct, and operate rail- 
roads in Minnesota, and provided that in ail suits to which it was a 
party in the state of Minnesota it should be deemed a domestic corpora- 
tion, it had snbjected it to the jurisdiction of this court in a suit brought 
against it by an alien. It is suflScient to say that in the case at bar the 
question presented in the Peterson Case does not arise. Let an order 
be entered setting aside the service of the summons and dismissing the 
action. 

Nelson, District Judge, concurring. 



Insuiiance Co. of North America a d. v. Delawaee Mot. Ins. 

Co. et al. 

iCircutt Court, W. D. Tennessee, W. D, March 8, 1892.) 

1. Rbmovai, of Causes— Separable Comtrovbrst— Insdrance. 

Where a bill was filed by three marine Insurance compsnies, corporations of 
PennsylvàBia, New York, and Rhode Island, respectively, in their own and in be- 
balf of Qtber marine insurance companies having lilce interests, agaiinst receivers 
cf a transportation line, who are citizens of New York, the corporation being one 
of Illinois, a compress company, being a Tennessee corporation, and certain citizens 
of Tennessee, its trustées, against certain other marine Insurance companies of 
Pennsylvania, New York, and tbe kingdom of G-reat Britain, and against 44 fire In- 
surance companies, being corporations, respectively, of West Virginia, Pennsyl- 
vania, New York, Illinois, Louisiana; Wisconsin, Alabama, Connecticut, Obio, 
Texas, Minnesota, Mississippi, South Dakota, and the kingdom of Great Britain ; 
and the object of the bill was tb establish a Uability against the receivers, as car- 
riers, npon divers bills of lading issued by them upon sundry lots of ootton de- 
posited by them in the sfaed Qf the compress company while awaiting compression, 
amounting in the aggregate to about 5,000 baies, being part of the whole 14,00U baies 
destroyed by flre in the shed, for the value of the ootton covered by their bills of 
lading, for its non-delivery at the point of destination according to the contracts of 
carriage; andto apply In payment of that liability so established in favor of the 
owners of the ootton a share of the $301,750 of Insurance upon the 14,000 baies, is- 

' Bued l)y the défendant flre companies to the compress company, which had a con- 
tract with the receivers to keep the cotton fally insured for their betreflt; also to 
hold the compress company liable for certain breaches of contract, and of trust 
arising out bf it, by not insuring in solv -nt companies, by not coUecting such in- 

1 iBurance as ffaB available, and by net taking out fuU Insurance; and to apply the 
sum so realized from the compress company to the payment of the liability of the 
receivers, as carriers, to the owners of the cotton ; and, lastly, that the plaintiffs, 
and other marine Insurance companies who had paid to the owners on policlés held 
by them the losses by flre on this cotton, should be subrogated to the claims of the 
owners against the receivers, as carriers, and that, generally, the flre insurauce 
fund in the haads of the carriers or compress company or of the flre companies, un- 
paid, be applied in exonération of their losses so paid as aforesaid: Held, upon the 
pétition for reinovàl of one of the Connecticut flre insurauce companies, two of the 

>Kot rq^rted.: 
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New York flre Insurapoe oompanieB, tho Louistana flre Insurance Company,' and 
two of the Englîsi flré insurance coinpaniea, tbat, whether allens oould remove or 
not, thé others coiild, and the case was removed as one having, as to eaoh of the 
flre companies, a separaÛe controveray between citizens of différent states, and 
thereby determinable between them, the parties being properly arranged ou the 
recordi as tbey migbt be by the court, to show the jurisdictlonal diveraity of citi- 
zenship and corporation domicile. 

a. SaME— jrURISDICTION. 

The test of the fédéral jurisdiction by removal, where the parties are numerous, 
and the suit contpUcated with many demanda at law and in equlty, as where the bill 
is toenforoe trust? arisinst ont oflosses byflre between Insurance companies, the 
owners of cotton burned, and the carriers and its agents, is whether or not the 
plaintiffs are proceeding upon a right that is joint in themselves or severable as to 
each, or whether or not the liability of the défendants is joint between them or sev- 
erable as to eaoh. If joint in eithèr of thèse respecta, or if there be a joint and 
severable right or liability, and the plaiutiffs choose to sue upon the joint right or 
the joint liability, there may be no removal; but if there be neither joint right in 
the plaintiffs, nor joint liability in the défendants, no inatter how oomplicated the 
demanda as to eaoh, respectively, the mère union of aeveral righta or liabilities into 
one suit for convenienoe cannot defeat the fédéral jurisdiction by removal, if, be- 
sides this soparable quality of controversy sought to be removed, it cannot be fully 
determined without the présence of other parties, whose citizenship might other- 
wise defeat the jurisdiction. 
8. Same — Abranoing Parties. 

The court cannot search the record for a mère idéal controversy that might hâve 
been made by the plaintiffs, whioh is separable and wholly determinable as be- 
tween citizens or corporations of différent statea, and arrange the parties as if that 
controversy had been made, but must ûnd a real controversy, aotually made by the 
pleadlngs, and may then arrange and adjust the parties without regard to their 
présent attitude on the record, if it hâve the separablç quality, and may bç wholly 
determined between citizena or corporations of diilereht atates. 
4. Same— Alibns — Aot 1887. 

Whether an alien défendant, aotually intereated in a controversy between citizens 
of différent states, which is separable and removable, may remove the suit under 
the peculiar structure of the act of 1887, «jMCBre. 

In Equity. Motion to remand, 

Taylof & CarroU, Holmes Cummins, and Leiois T. Farmer, for plaintiffs. 
Metcalf & Wàiker, Twrley *fc Wright, and H. G, Warriner, for défend- 
ants. 

Hammond, District Judge. On the 17th day of November, 1887, 
14,000 baies of cotton were burned while awaiting compression, for con- 
venieuce of càrriage, in the sheds of the Merchants' Cotton-Press & Stor- 
age Company at Memphis. This cotton had been sent there by numer- 
ous shippers of it, under the usages of the business, upon dray tickets 
and receipts of the compresa Company, expressing on their face the fact 
that the cotton was insufed by that company. Upon thèse tickets and 
receipts the numerous shippers in small lots had procured from the vari- 
ous carriers and transportation lines doing business from Memphis bills 
of lading, consigning the purchases to owners at the points of destina- 
tion, which consignées had paid for the cotton upon the drafts of the 
consignors, with the bills of lading attached. The consignées, with few 
exceptions, held open policies of insurance in what has been called 
throughout the litigation " marine " companies of insurance. Thèse 
were conipaniôs issuing a form of policy ordinarily used in marine in- 
surance to cover goods afloat or about to be transferred by water, but 
applied in thèse îiiterior shipments to merchandise in transit by rail, or 
partly by rail and partly by water. The policies usually begin the risk 
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at the moment of delivery to the consignée or purchaser, or to his car- 
rier, and end it at the moment of arrivai at its destination, and contain 
difl'ering stipulations as to tiie adjustment ofaloss in its relation toother 
additional or double Insurance; and they open and close upon each and 
every shipment as it arises. The consignées of ail this cotton now in 
controversy held marine Insurance of this character upon which the risk 
had attached. Another peculiarity of this and ail fire insurance of cot- 
ton is that the policies are valued at an agreed priée per baie, generally, 
and in this case at $50 per baie, or invoice cost and 10 per cent., tosave 
ail question of weight, quality, or value éléments of any kind. The 
lîiarine companies more or less promptly paid or adjusted their losses, 
either under stipulations in the policies or outside of them, with a rés- 
ervation of one kind or another that the payment should notpreventany 
claim they might bave over against the carrier, through subrogation to 
the rights of the owner. 

To build up a monopoly of the business of com pressing cotton baies 
"by the costly methods that must be used, this compress company had 
made long-time contracts with the carriers doing business oui of Mem- 
phis that it should do ail the compressing, the carrier securing the baies 
in the form Oflight pressing in use upon the plantations. Thèse con- 
tracts were in writing, and, among others, contained a stipulation that 
the compress company would, at its own expense, keep ail cotton fully 
insured, in good and solvent companies, for the benetit of the railroads, 
transportation Unes, and owners. At the tinie of this tire the compress 
«ompany held about 52 policies of common tire insurance in the ordi- 
nary form, with ordinàry stipulations as to other additional or double 
insurance, amountlng to $301,750, something less than half of the total 
loss. The policies each covered ail the cotton in the shed. They were 
issued by 44 companies, belonging to 13 states and 1 foreign kingdom, 
as follows: 7 to Wisconsin, 6 to Illinois, 5 each to West Virginia, Towa, 
and Louisiana; 2 each to Alabama and Connecticut, and 1 each to Ohio, 
Texas, Indiana, Minnesota, Mississippi, and SoUth Dakota, and 6 to 
England. 

Among the contracts of the compress company with the carriers was 
one with the Cairo, Vincennes & Chicago Line, known as the "C, V. & 
C. Line," for its traffic name. This was the Gairo Division of the 
Wabash System, a Consolidated corporation of Illinois and adjacent 
states. This division was in the hands of receivers, Tracy and Thomas, 
citizens of New York. Thèse receivers kept an agent at Memphis, solicit- 
ing cotton shipments east, upon which they issued bills of lading in the 
usual form, containing certain stipulations as to fire losses, the légal 
effect of which is the pivotai point of this litigation. Thèse bills of lad- 
ing covered the en tire distance from Memphis, but the C, V. & C. Line 
depeuded on spécial contracts made by itself, from time to time, as the 
occasion required, for transportation to Cairo, its initial terminus, gen- 
erally by the Mississippi river, but someti'.nes by rail also. This line 
had in this fire an aggregate pf about 5,087 baies of cotton, for which it 
iiad issued bills of lading, in différent lots, to various consignors. The 
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marine companies hâve paid the several consignées, in one form or an- 
other,and the plaintififs and other marine companies and their assignées 
are parties to this record. 

': Soon after the fiie, litigation arose, and the bill of one of the consignées 
and owners went to the suprême court of Tennessee, and the case is re- 
ported hs Lancastar MUÎs v.Merchants' Cotton-Preas AStorage Co., 89 Tenn. 
1, 14 S. W. Rep. 317; Another case also went to that court, and is 
known as the case of Deming v. Merchxmta' CottonrPress & Storage Co,, 17 
S. W. Rep. 89, 90 Tenn. 306. Thèse cases, more in détail, state the 
facts herein noted, and show the légal questions involved in the litiga- 
tion, and it is assumed that they will be taken, as this bill assumes, as 
showing the scope of this case in ail its bearings. But the C, V. & C. 
Line were not parties to that litigation in fact, though named in the rec- 
ord, because there was no service or appearance to bind them; and, be- 
cause of the absence from the record of the C, V. & C. Line and its re- 
eeiverSi the Deming Gfcwe wàs, by the state suprême court, dismissed with- 
out préjudice, so far as concemed the cotton covered by the bills of 
lading of that liâe. Hence this bill was filed in the chancery court of 
Shelby county by three of the marine companies — the Insurance Com- 
pany of North America, a Pennsylvania corporation; the Atlantic Mut- 
ual Insurance Company, a New York corporation; and the Providence 
Washington Insurance Company, a corporation of Rhode Island — against 
the other marine insurance companies, or their assignées, corporations 
or citizens of Pennsylvania, New York, Rhode Island, and the kingdom 
of Great Britain, against theC,' V. & C. Line and its receivers, citizens 
of New York, against the compressa company, a Tennessee corporation, 
and three citizens of Tennessee, its trustées in a deed of trust given after the 
fire on certain real estate to secure thé beneficiaries therein named, which 
need be no furthermentioned, and against the 44 fire insurance compa- 
nies whose corporation domiciles hâve been àlready stated, home and 
foreign. The bill prays for gênerai relief, and especially that a liability 
may be declared against the C, V. & C. Line receivers upon their bills 
of lading, as if in favor of the owners who were holders thereof, respect- 
ively, and that ;on that right a judgment be had against thèse receivers; 
that this liability may be satisfied by the fire insurance fund coUected, 
or that ougbt to hâve been coUected, by the oompress company, aud by 
a decree; for any déficit or breach of trust by the compress company un- 
der its contractj and recovery of judgments therefor against the fire com- 
panies, and against the compress company; that the marine insurance 
companies paying losses on their respective pohcies may be subrogated to 
thèse rights and remédies; and that they may be enforced as a trust in 
their favor. The Continental Insurance Company of New York, the 
Fire Associatioij pf New York, the National Fire Insurance Company of 
Connecticut, the Home Insurance Coittpany of Louisiana, and the Royal 
Insurance Company and the London, Liverpool & Globe Insurance Com- 
pany of the kingdom of Great Britain filed a pétition to remove the cause 
tp this couri, and the cause is now heard upon the plaintifia' motion to 
remand for want of jurisdiction. 
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Thé fùndànaéfltal controversy in this case undoubtedly is that of the 
marine insurance companies, claiming exonération from their losses by 
are upon the cotton burned by subrogation to the right of the owners to 
damages from the C, V. & C. Line for a breach of its contract by bill 
of lading to deliver the cotton safely at its destination to its consignées. 
But this is obviously not a joint liability to the marine companies en 
bloc, oT to the owners en 6Zoc, but a separateand distinct claim upon each 
and every lot of cotton, cpvered by a sépara te bill of lading to each and 
every owner or consignée, according to the facts as they appear in that 
behalf; any owner or consignée holding more than one bill of lading 
having the right, possibly, to combine thera into one suit brought to en- 
force the stipulations of the bills of lading. So, too, possibly, if any 
one marine Insurance company should hâve paid more than one bolder 
of a bill of lading the several losses incurred by the fire under its poli- 
cies severally issued to such owners, it might in a court of equity, if 
by any means such a court may acquire the jurisdiction to enforce an 
action to of damages for the breach of the bills of lading, so purely légal 
in its nature, combine ail its several claims, althongh so diversely aris- 
ing, into one daim against the carrier. But otherwise than this no 
joinder in pleading of several marine companies as plaintiffs in the bill 
in equity i or in the suit at law, could create a joint cause of action, in- 
séparable, in the sensé of the removal acts of congress, by the plaintiffs 
joined against the carrier; and, notwithstanding such joinder, they 
would remain the separate and distinct action or complaint of each and 
every marine company, plaintiff, against the carrier, the C, V. & C. 
Line or its receivers in this case. 

Next in the upbuilding of this lawsuit stands the controversy — scarcely, 
if at ail, less fundamental than that just mentioned — arising out of the 
claim of the. marine insurance companies that the fire insurance compa- 
nies, 44 in number, having policies on the burned cotton aggregating 
$301,750, shall pay so much of the sum, already estimated in previous 
litigation tobe $210,224.37, as pertains to the bills of lading issued by 
the C, V. & C. Line, to them, in discharge of their aforesaid claim for 
damages against the C, V. & C. Line upon its aforesaid bills of 
lading, thereby indemnifying the aforesaid carrier against such dam- 
ages, which it is averred are'covered by the policies of the Sre compa- 
nies, and thus enforcing the claim of the marine insurance companies 
for exonération by subrogation to the rights of the owners as against the 
carrier. 

Next in the orderly construction of the suit, but not in importance, 
is the clairii that the eompress company, having coUected certain parts 
of the insurance held by it, has misappropriated to other losers $4,394.12 
of thèse collections, which should hâve gone to the C, V. & C. Line on 
account of cotton covered by its bills of lading. This is charged as a 
breach of trust. 

Next, the bill claims that there has been another breach of trust in 
failing to perform its dùty by the eompress company to collèct the fire 
policies held byiti and this is set upas acauseof action against the com- 
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press Company; next, a breach of its contraet with the C, V. & C. Line 
to keep fully insured is set out, and this is claimed as a liabilityagainst 
the compress company; also the cross-bills, or some of them, claim there 
has been a breach of contraet in taking out Insurance in companies that 
are "not good and solvent companies," but are insolvent, and this is set 
up as a claim against the compress company. Jt is a claim covered, 
probably, by. that charging it with not tafcing out full insurance, and the 
two are quite the same. Also there is a prayer to foreclose a deed of 
trust by the compress company on real estate to secure certain bene- 
ficiaries, not necessary to be considered hère. 

This is an analysis of the suit sufficient for the détermination of the 
motion. to remand for want of jurisdietion. Now, it is obvions, as be- 
fore, that the liability 6f the fire insurance companies, however it arises, 
orhowever it is to be enforced, whether at law or in equity, whether di- 
rectly or indirectly, throagh other agencies in favor of the marine insur- 
ance companies, is not a joint one, to be enforced against the fire com- 
panies en bloc; and no pi eadihg, however complicated, can deprive thèse 
controversies against eàch and every fire company, by each and every 
marine company, oftheirseparate existence, in the sensé of our removal 
âcts of cdngress. It is a mère matter of mathematical calculation, upon 
the proof, either at law or in equity^ ho\vever expensive or costly such a 
controversy might become when enforced by separate suits at law or in 
equity, to ascertain what each fire company may owe to each marine 
company upon the policies held by'it, or to which it may be entitled by 
any équitable right of substitution, subrogation, exonération, or what 
not. The mère factitious circumstances that there were some 14,000 
baies of cotton covered by some 52 policies of fire insurance, in some 44 
différent companies, belonging to some 13 of our states and 1 foreign 
kingdom, burned in one shed, or that this fire insurance was procured 
by one agent in pursuance of a contraet to so procure it, or that that 
contraet was made with one carrier, through whose contraet right the 
marine companies ail held their alleged equity of subrogation, do not at 
ail affect the separable character or quality of thèse controversies from 
each other; nor does the fact that there are some dozen or more marine 
companies claiming this quality of subrogation, and conséquent exonér- 
ation, through one carrier, and that carrier's one agent for procuring the 
fire insurance, make the claims of the marine companies a joint one in 
any sensé; certainly not in the sensé of our removal acts of congress, 
either against the fire companies, that one carrier, or that one agent. 
This question of joint and separable controversy never dépends upon 
such similarity of action, no matter how complète the similarity, but 
always upon the quality of being joint or identical in estate or inter- 
est, or a common and joint source of the title for the same, as arising 
out of a joint contraet or the like. It is altogether true that if the ob- 
ligation sued for be joint and several, and the plaintifFs sue jointly, 
either in the unity of their own interest joining themselves on the 
record, or in the unity of the defendant's liability joining them on the 
record, the défendants, the cases hâve settled, may not lay hold of the 
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alternative quality or separability, and, by filing separate défenses or 
otherwise taking advantage of it, remove the case because of that sepa- 
rability. But where there is no joint cause of action, no unity of in- 
terests or title, except that which cornes of mère similarity, however 
complète, and no right of joinder, except that which is arbitrary in the 
sensé that the plaintiffs may unité themselves together for convenience, 
or to save to themselves costs and expenses, and may unité the défendants 
for the same reason to avoid a muUiplicity of suits, then, on the other 
hand, no such joinder as that, however made, can defeat the removable 
character of the suit, which inheres always in that sèparable quality, 
whenever the controversy is wholly, in that sensé, and not in the sensé 
of the artificial construction of the record, between citizens of difiFerent 
States, and may be fully deterrained between them. Under the act of 
1866, this sèparable controversy might be carved out and removed, 
leaving the other parties in the state court; but under later acts it is not 
carved out, but serves as a vehicle, so to say, to convey the whole suit, 
however artificially constructed or framed by the parties plaintifif, to the 
fédéral court; and although there may be in the suit some controversy 
between citizens of the same state, if the plaintiffs bave chosen to put 
it in the same suit along with the other it must go in the same vehicle 
to that court; not against their will, indeed, because they are presumed 
to bave known, under the law, that by this artificial and voluntary 
uniting, for their convenience, or to save to themselves expenses, those 
sèparable controversies which they might hâve kept separate, if they 
had chosen to protect their choice of jurisdictions, that their choice 
might be defeated at the will of those whom they had so joined, who 
might choose another jurisdiction. 

To illustrate the position hère taken, let us consider this case in its 
relation to the défendant the National Fire Insurance Company of Con- 
necticut, one of the petitioners for removal. It bas a policy, No. 1,328, 
for $5,000, covering this loss, in gênerai terms, "on ail cotton in baies 
received by them as agents for the benefit of railroads, transportation 
line, or owners in boundaries of the Merchants' Cotton-Press & Storage 
Company." That is to say, the whole 14,000 baies burned were covered. 
Fortunately for aU concerned, the mode of doing business was to fix the 
value of the cotton at so much per baie, inferentially, from the proof 
contained in the exhibits and bill, at $50 per baie, or invoice cost and 
10 per cent., and this was an Insurance of 100 baies of the 14,000. 
Now, if there had been designated a spécifie lot of 100 baies, surely the 
controversy over it would hâve been none the less sèparable than it is, 
albeit there are more "railroads, transportation Unes, and owners" than 
one interested in this $5,000, each exactly equal, according to his ■pro 
rata of the whole number of baies. Indeed, the exact share of the C, V. 
& C. Line in the,$301 ,750 of fire Insurance bas been already ascertained in 
other suits to which it was not a party , — and which it seems, by the way , 
got along very well without it, and perhaps without some of the fire 
companies hère named as défendants not being before the court, — to 
hâve been 85} per cent, of the value of the cotton covered by its bills 
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of lading^fanflwhieh, lij^ion the theary of this bill, is avetred td belong 
equitablyto: marine campanies issuing policies whkb hâve beën paid by 
thera, eacb aocording to his pro rata shaxe ihereof, easily ascertained by 
mathematkal càioàlation. Nowy if the Connedtioïit corpoiàtion had not 
appeared: m this Buiti and had not been by prooees of any kind, either 
directi or Bubstituted process of attàohment and publication, suable at 
ail in Tennessee in anycourt, state or fédéral, can it bedoubted but that 
the compress, Company, towhich theipolicy of insurance is payable as 
the assured, could bring' a plain action of assumpsit, or other appropriate 
form at law, in Coiinébticut, againat that corporation alone, and collect 
either the whole unpaid balance of the policy as belonging, on the theory 
of thè bill, to the C, V. & G. Line, as indemnity againat its liabiiity on 
its billsof lading, or, if not belonging to it, to bé held in trust for whom 
it might concerna The compresa Company belongs to Tennessee, and 
the ùiBuiaace company to Connecticyt, and we havç the requisite di- 
versity of corporation domicile, itis true, and itisargued that this gives 
us jurisdiction. But I do not think our jurisdiction can be placed on 
that ground. Itis urged that th§. position of the parties on the record 
is immaterial, and that the court will arrange them on either side accord- 
ing to the nature and character of the controversy. But this always bas 
référence to the controveraies made by the pleadings, and does not au- 
thorize the interjection of a suit not made by the pleadings, nor authorize 
the court to construct pleadings that do not exist for such interjected 
suit- The controversy must be in the shape of a suit, and not a bare 
abstract idea, which might take the form of a suit, if the parties were 
so minded. They must hâve the mind to make that controversy, and 
must hâve done it. Hère the plaintiffs bave not made it. They do not 
sue in the name of the oompress company for their use, nor ask to, but 
sue in their own name and right, and upon their own ground, not upon 
that of the. compresa company. On the contrary, one of the very best 
bases of their équitable right is that the compress company has neglected 
to do that thing ; that it has deserted its trust in that behalf ; and that 
they must take care of themselves in respect of the liabiiity of the fire 
compauies, and they proceed to do it by this bill. Now, it would be a 
perversion of this record as a pleadingi and a distortion, to wrest the 
compress company from beside the fire companies, with whom the plàin- 
tiffe bave associated it on the défendants' side, as a co-conspirator, upon 
an allégation of a conspiraoy against the plaintifis, and to put it on the 
plaintiffs' sidè as a party suing the firé companies for the benefltof whom 
it may coneern, as parties on the record, plaintiffs and défendants. We 
are not authorized to do this in the process of àrranging parties, but, 
howeverwe arrange them, they must fit the pleadings, if not technically^ 
a.t least in substance, and there must be some sort of conformity to the 
frame-work of the suit, as the plaintiffs bave made it, and their law- 
suitïmust be conducted, and not an entirely différent one. If the com- 
press company had filed a cross-bill against its co-defendants, and sued 
them for the use of the parties interested, plaintiffs and défendants, as 
it might hâve done, then it is possible that in behalf of this Connecticut 
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corporation, on a pétition fof removal, we might hâve looked at the bill 
and cross-bill as one suit, so far as the Connecticut corporation was con- 
cerned, and might hâve sustained the jurisdietion on the ground of diver- 
sity of domicile in their respective statea, being a controversy wholiy 
betwçen them, and fully determiinable between themselves, but not upon 
this record. 

Eeturning.now, however, to the supposition of a necessity for goîng 
to Connecticut, for want of process hère, can there be any doubt that 
the C, V. & G. Line or its recel vers could sue the Connecticut corpora- 
tion for its per centum of the $5,000 due upon its policy, without the 
présence of the other parties, assuming and admitting its own liability 
upon its billç of lading to the owners of the cotton for damages for not 
delivering jt? Possibly it might bring this suit at law in its own name 
upon the now well-settled principle that a third party may so sue upon 
a contract made by others for its benefit. Certainly it could sue at law 
in the name of the compress company for its use; or failing in that, 
upon the very allégations of this bill of a désertion of its trust by that 
company, a conspiracy, and a refusai to sue or otherwise collect the 
amount, the C, V. & C. Line, or its receivers, could go into equity, ad- 
mit its liability on the bills of lading, and recover. That is precisely 
what bas bcen donc by the pleadings in this case, taking the cross-bill 
of the G., V. & C. Line and its receivers, as one may do, along with the 
original bill. I mean that cross-bill filed by them on the same date, and 
by the same solicitors, as the original bill, and not the cross-bill filed by 
them by another soliciter at a later date, and after the pétition for re- 
moval was filed, to which we cannot look, however, because it is well 
settled that this question must be settled according to the situation and 
conditions existing at the time of flling the pétition for removal. Tak- 
ing the original bill and the cross-bill then on the record together, and 
arranging the parties as we may, and doing this with perfect technical 
conformity tothe two pleadings, and we hâve the plaintiffs Pennsylvania, 
New York, and Rhode Island corporations, and along-side them we place 
the C, V. & C. Line, an Illinois corporation, if ail sue that way, and 
disregard the fact, subsequently developed by an amended bill and cross- 
bill filed after the removal pétition, that there is no such corporation, 
that supposition of the pleadings being a mistake, and the receivers, 
Thomas and Tracy, citizens of New York. So, on the plaintifiFs' side we 
place ail the other marine companies in whose behalf the bill is, in terms, 
filed by the plaintiffs, although some of them hâve been placed on this 
record upon the défendants' side thereof. That this arrangement does 
no violence to, but is in conformity to, the pleadings, is manifest. The 
marine companies ail bave similar — not joint, however, in any sensé, as 
we ruled in the outset — interests and rights as against this Connecticut 
fire company; the receivers or their line bave the same, admitting their 
own liability, as they do, by the cross-bill; and referring to the amended 
bill and cross-bill filed September 22, 1891, after the removal pétition, 
for the mère purpose of arrangement, we find that technically thèse re- 
ceivers are so associated as plaintiffs, the original and cross bills being 
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taken together as one suit, as we may, and in substance they are plain- 

tiSs, as against this Conneeticut défendant, seeking to remove. Now, 
then, we hâve as défendants on the other side the Conneeticut corpora- 
tion alone, or assoeiated with other fire companies, as you please, but 
with noue of them bas it any joint liability in any sensé whatever. If 
the compress company be either a necessary or indispensable party, it is 
on the record associated with ils co-conspirators, according to the alléga- 
tion of the bill and crosa-bill. And so we hâve, the parties being thus 
arranged to this sepa,raté and distinct controversy with the Conneeticut 
corporation, the requisite of diversity of citizenship and corporation 
domicile. Another feature of this record may be noticed argumentatively 
to show how separable each fire company is from the rest, and that is 
the plaintiffs seek by their amertded bill to dismiss as to ail of them 
alleged to be insolvent, including this Conneeticut company. Hère, then, 
we bave ail the essential éléments for our jurisdiotion. 

It matters not that in this bill and cross-bill there are other con- 
troversies; that, for instance, between the marine companies by substitu- 
tion to rights of owners and consignées, ail left out, by the way, as par- 
ties, although the bills of lading were in their names, and they are tech- 
nically parties to the carriage contract, as against the C, V. & C. Lino 
or its receivers, as to whether the carrier is liable for non-delivery of that 
cotton, or is exempt from such liability by stipulations in the bill of lad- 
ing against fire losses. This Conneeticut company bas no connection or 
concern in that controversy by reason of any joint liability; not the 
least. It.may be interested in defeating the claim, for then, possibly, 
the Ci j V. & C. Line would hâve no claim against it, or only one to the 
extenfrof lossof freights; but that interest is purely incidental, and does 
not, in the sensé of our removal acts, inseparably connect them as par- 
ties to this suit in its relation to that controversy; nor, for another in- 
stance, is this Conneeticut Fire Company in such an inséparable sensé 
connected with the controversy in this bill and cross-bill between the C. , 
V. & C. Line receivers and the marine companies, one or both, suing 
jointly or separately, against the compress company for any breach of 
its trust under its contract to keep the cotton fuUy insured; nor that con- 
cerning the alleged misappropriation of Insurance funds collected, as to 
which, if it had paid any part of that collection, its only interest is to 
see that such part is duly credited when judgment cornes to be entered 
against it; nor that concerning the alleged neglect to collect of the tire 
companies, as to which it had no interest whatever except to profit by 
the neglect, if it may not yet be compelled to pay; nor yet again with 
that concerning the alleged neglect to keep fully insured ail the cotton 
covered by the C, V. & C. Line's bills of lading; nor still again with 
that concerning the foreclosure of the deed of trust upon real estate. 
None of thèse concern the liability of the Conneeticut company. 

If we look to the C, V. & C. Line receivers' cross-bill, filed since the 
pétition for removaJ, in which it vigoroQsly dénies its liability as carrier, 
and clajms that the loss was exempt under the stipulations of its bills of 
lading, and does not admit the liability, as formerly it did in the other 
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crœs-bill, still there is no joint interest or liability of the Connecti- 
cut fire Company, but only tbat incidental interest and possible profit to 
it by a décision in favor of the carrier on that question which bas been 
hereinbefore referred to, but which in no sensé defeats our jurisdictioa 
over its separable controversy. 

But apart from ail this, there is still another, and to my mind more 
conclusive, ground for our jurisdiction. The joining together of the 
Insurance Company of North America, a Pennsylvania corpomtion, 
the Atlantic Mutual Insurance Company, a New York corporation, and 
the Providence Washington Insurance Company, a Rhode Island cor- 
poration, thrçe only of the marine companies, as plaintiffs, is entirely 
artificial and arbitrary. Nothing in the record, or in the nature of the 
litigation as disclosed by the record, unités them any more tban it 
unités ail the other marine companies, some five or six or more of 
which are made défendants. We hâve shown that there was no joint 
right in them, and the splitting made by the pleading shows that they 
might occupy either side of a bill filed by either one of them, which is 
aiso apparent from the very nature of the case. Indeed, any one of 
thèse "marine" companies might bave filed this bill solely or in behalf 
of ail the others, as thèse three plaintiffs bave done; and if so filed, un- 
less there was some spécial reason, the othera perhaps need not become 
full parties at ail, but in the end, when the accounting should corne, 
would be admitted by pétition, or without even that formality, in 
modem practice, to file and prove their respective claims, and receive 
their respective shares; or, if need be, by pétition to become full parties 
défendant, and by just such cross-bills as the défendants the Delaware Mut- 
ual Company, Deming & Co., and the receivers, Thomas and Tracy, hâve 
filed, set up any spécial. claims they might hâve, and frame any spécial 
litigation they might wish. Now, it is plainly to be seen that if the lead- 
ing plaintiffj the Insurance Company of North America, a Pennsylvania 
corporation, had alone filed such a bill, there would bave been no diffi- 
culty about the fédéral jurisdiction by removal, upon the pétition of this 
Gonnecticut corporation in this case, provided, of course, that we are 
right hère in holding that there is no joint liaîîility of the défendants, 
and no joint right of action in the plaintiffs, and the separable character 
of the controversy with it would be easily apparent. It would be none 
the less "a représentative" suit, as urged by counsel, then than now; 
and that arrangement is, in my judgment, the most rational and tech- 
nical that could hâve been adopted, Adopting it now, and arranging 
the parties in that way, as we may, our jurisdiction is complète, upon 
the theory of this opinion as to the nature of the controversy. Cer- 
tainly the pleader cannot, by the association be bas selected to display 
a Pennsylvania, a New York, and a Rhode Island party, on either side 
the record, obscure or defeat our jurisdiction, especially when those 
défendants he bas put upon that side are contemporaneously, by their 
cross-bills, seeking the same relief the other plaintiffs seek, as against 
this Connecticut corporation. Neither are thèse fire companies, défend- 
ants, in any sensé gamisbees, and therefore nominal parties, witbout the 
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right of removal* The saggeslion that they are, Bupports the position of 
thé separable character of their ïiéspective controvereies. But, whoîly 
aside from that, there is no judgment npon which they may be garnisheea 
in exécution, either against the compress company or the C, V. & C. 
Line reeeivers. The compress company is charged with no fraudulent 
conveyanee, or attempted fraud upon creditors, entitling plaintiffs to an 
attachment against it, upon which process thèse flre companies are 
garnishees. Neither are the C, V. & C. Line reeeivers attached for 
ifraud, or because they are non-residents under the Tennrasee attachment 
laws, upon which process the fire companies are garnishees. The attach- 
ments sued eut against the fire companies are for the purpoae of bring- 
ing them into court by substituted process, and not upon garnishments, 
as above explained. If there be any meaning for the term "équitable 
garnishees," other than the garnishees are in a court of equity, rather 
than a court of law, and the plaintiff's right or record is équitable rather 
than légal, I do not quite comprehend it. But certainly nothing can be 
implied from the term, in its relation to thia right of remoral, other than 
that, to be nominal parties, qua garnishees, they must be mère debtors, 
naked of ail possible interest except to pay the money, which surely 
th^e fire companies are not, with the stipulations in their policies relat- 
ing to contribution, where there is double insurance, and the like. 
Moreover, it is my own opinion that possibly in its very last analysis this 
hydra-headed lawsuit, with its many purely légal actions, like that upon 
the biils of lading, that upon the policies of insurance, that upon the con- 
tract of the compress company with the reeeivers of the C. , V. & C. Line, for 
the many breachesthereofassigned, may dépend for the rock of safe foun- 
dation in a court of equity, upon the principle that thèse fire insurance 
companies, défendants, shall be treated as trustées of the funds they re- 
spectively owe for the benefit of the marine companies, by implication 
of law. The fact that they are at the same time debtors would make 
them none the less trustées, as is often held in a court of equity, work- 
ing out its beneficent design of ascertaining the rights of parties, and 
enforciug them through the process of declaring duties and trusts. Ail 
along in this record, and in argument on both sides, the compress 
company is treated as a trustée of the insurance fund, speaking 
largely. But the part it bas actually collected is insignificant compari- 
tively, and of that it might be directly a trustée for whom it may con- 
cem. But how as to the part it bas not collected? If it be trustée as 
to that part, how does it become so? The billseeks to hold it in damages 
for not collecting; for a breach of trust in that behalf; for damages for 
not taking out insurance "in good and solvent companies;" for a breach 
of a contract in that behalf; for damages for not insuring fuUy, butonly 
partially,- — a breach of contract in that behalf. If ail thèse damages be 
aggregated, and judgment taken against the compress company for the 
amount, then, as to this debt by the compress company, it is held to be 
a trustée only by implication of law. So thèse fire companies, by like 
process of implication, are trustées of that which they owe, and must 
be, possibly, to make them amenable in a court of equity. Indeed, 
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suppose ithe TOmpress oompgpjrhad comwitted 00 bsreach of trust, and, 
haviïig fuU iosurance by policies "in good and solvent companies," had 
turned them over to the marine companies or to theowners, or to the 
carrier, or to wllomsoeverthey belonged, or could, dérive any intçrest in 
,them, and had said that thèse interested. parties must bring theij? own 
suits, using their Marne, if need be indemnifying them against costs. 
What; answer çould baye been then made to the claim that it had no 
otber dUty-in the premises? If, then, the C, V. & C. Line reqeivera 
iwere jnsolvent, gwa recifiiyers, and the compress, company were insolvent 
alsoy would thèse fire companjes be taken by plaintiffs to be nominal 
parties, and oniy garnishees? Surely not, and they are none the more 
garnishees now- They would be called trustées of th»t which they re- 
spectiyely pwé, for whom it ftay concern, as the compress nowis called. 
Thcfight of subrogation or substitution, and the conséquent right of ex- 
onération and in demnity, existing between the marine companies, the 
owsners of the lots of cotton and the carrier j and between ail thèse parties 
and the compress company, might support the équitable jurisdictionof 
the ibill, and so might the right of contribution among the insurance 
companies of both complexioîis, and ail inter seae; but, in the end^ thèse 
equities WOuld ail hâve tobe worked out through the doctrine of a trust 
attaohing tothe actual money to be paid, in whose hands soever itmay 
be at the filing of the bill, as the -debtor owing the duty of applying the 
money to whomsoever it may belong. It is useless to speak of such 
parties as garnishees. 

It is aJso urged that theNewport News & Mississippi Valley Company, 
a corporation of Connectifiut, doing a railroading business in Tennessee, 
is a party , and therefore we hâve no jurisdiction. This com pany was not 
a party to the original bill at ail. It was made so by an amendment filed 
after the pétition for removal, but we need not consider that. It was 
made a défendant to the cross-bills of the C, V. & C. Line receivers, 
and of Deming & Co. , filed contemporaneously with the original bill. 
But technically new parties cannot be brought in by a cross-bill which 
is confined to the parties to the original bill, strictly to the plaintiffs 
only, perbaps, but, by enlargement of practice, co-defendants may be 
made parties ' to a cross-bill aJso. So that in fact, as we must look at 
the record, the Newport News & Mississippi Valley Company is not a 
party. But waiving that, it is well settied that a controversy between 
co-defendants, belonging to the same state, does not defeat such a 
jurisdiction as we hâve by the arrangement of parties last suggested. 
This iSiftll that need be said on this point, but, looking to the cbaracter 
of theclaim against this company, it appearsthat it issued no bill of 
lading, and had no contract right with any of the owners of this cot>- 
ton hère involved. As to 948 baies of the cotton, it is alleged that, after 
the C, V. & G. Line receivers had issued their bills of lading, there was 
an agreement between them and the Newport New8& Mississippi Valley 
Company that this last company should take the cotton to Cairo. That 
was their affair, and, while it may complicate this lawsuit by adding 
another perplexity to it, it does not make the Newport News & Missis- 
fijppi Valley Company âp indispensalile party. ; 



256 rKDEEAL REPORTER , vol. 60. 

But tàke eîther that company orthe C, V. & C. Line as the carrier to 
be chargéd^ and if it is meant that there must be a judgmènt ï^ainst such 
carrieï'tts a preliminary foundation for the equiities of subrogation and 
«ioûeration in favor of the marine companîes, if that is what is meant 
by the argument ând by the décision of the suprême court of Tennessee, 
then, therè being no such judgmènt averred in this bill, the whole strucfr 
ure would feil; but, if it be meant only that a state of facts must be 
shown which wduld entitle the carrier liable to invoke the equities, that 
showing could be made contemporaneously by this bill, as it is attempted 
to be done by it, and the carrier is not an indispensable pârty, except 
to hold him liable and coUect themoney from him, and the fire company 
has no cpncèrn with that. But if he be, inthesuitaswehavearranged, 
the carrier and the fire company are both défendants along with each 
other, and there is no adversity of record in the matter of citizenship and 
corporation domicile. Moreover, if this judgmènt against the carrier be 
necessary, it muBt be ih favor of the owner, who is a party of the second 
part to the bill of lading. It is his contract, and he must sue on it. 
He is not in this record, and has been dispensed with by the plaintifis 
in behalf of the marine Insurance companies; and why may not the car- 
rier — the other party to the bill of lading-^be dispensed with in behalf 
of the marine companies in this showing that must be made to charge 
the carrier in the controversy between the marine and fire companies? 
it might be, under some holdings on the subject of the requirement of a 
preliminary judgmènt against the carrier, that that controversy which 
the mariné companies hâve each with each of the fire companies would 
hâve to await the process of procuring a judgmènt at law against the car- 
rier, but that citcumstance does not conneet them together inseparably 
in thé sensé ofour removal acts. Nor does the circumstance that the 
plaintifFs are allowed graciously to pretermit this independent and sepa- 
rate action at law against the carrier, and to proceed without the requi- 
site judgmènt at law in a bill against ail at once, in which, for the plain- 
tiffs' sole advantage, this requisi te judgmènt may bê declared contempo- 
raneously With a déclaration of the plaintiffs' equities against the fire 
companies, make the carrier any more indispensable to the controversy 
with the fire companies thanthe carrier would be if there were two suits, 
one at law againët the carrier and the other in equity against the fire 
companies. If this be not so, then the plaintiffs would hâve an advan- 
tage on this subject of removal which it would not hâve, and could not 
hâve, if the two suits were brought, as possibly they ought to be, in strict 
right, as between law and equity jurisdictions, as we hâve them in the 
fédéral courts, and to which we must look in determining our jurisdic- 
tion. In other words, we must treat this case, so far as the fire com- 
panies are concemed on their pétition for removal, because of a separa- 
blé controversy, as if the plaintiff had procured a judgmènt at law against 
Ihe carrier, and were proceeding against the fire companies to enforce 
their equities airising out of it. The carrier is not, then, an indispensa- 
ble party. 

We corne now to îa case arranged with the second of the plaintiff com- 
panies, the Atlantic Mutusd Of New York, as the sole plaintiff. Hère 
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our jurisdictîoin might be more doubtful, possibly, bat the same reasôn- 
ing of this opinion would sustain it as that of the Connecticut cor- 
poration seeking removal. Yet it is not necessary. Having jurisdic- 
tion in the suit already arranged, we hâve it as to this plaintiff, who bas 
joined this suit in a common cause with others where there is a separa- 
ble controversy; and no matter if separately we eould not aoquire juris- 
diction, yet by that union of its own choosing we hâve acquired it. This 
is well settled. The same is true of the Rhode Island plaintiff, but our 
jurisdiction there would be complète if that plaintiff had proceeded alone. 

Now, we corne to the New York défendant fire companies, two of them 
asking for removal. If alone they could not bave it, the Connecticut 
removal bas brought them along; but I think their own removal is good 
as against the leading plaintiff, the Insurance Company of North Amer- 
ica, a Pennsylvania corporation, and that is suflScient. As against the 
plaintiff the Atlantic Mutual of New York, of course we could not bave 
jurisdiction over any controversy with thèse New York removing défend- 
ants, but, united with other controversies of otber removing défendants 
of which we bave equity jurisdiction, we bave it over thèse also. The 
Louisiana corporation asking removal bas a complète right. It is said 
thé suit has been dismissed as to it, but there is no such order in the 
record, and the amended bill asking to dismiss was not filed till after the 
removal, and it is well settled that no change of parties, after pétition 
filed, can affect the right of removal. As to the alien corporations ask- 
ing removal, we need not décide, since the others will brîng it along; 
but I wish to reserve my own opinion about the act of 1887 in its rela- 
tion to aliens seeking to remove a suit in which there is a separable con- 
troversy between citizens of différent states. The décision of the su- 
prême court of the United States, cited by counsel, was under the act 
of 1875, and, while Mr. District Judge Foster adopts it as to the act 
of 1887 , the language and structure of that act are peculiar, and it says, 
in 80 many words, that either one or more of the défendants actually in- 
tèrested in Such controversy may remove said suit. Kingv. Corndl, 106 
0. S. 398, 1 Sup. et. Rep. 312; Woodrum v. Clay, 33 Fed. Rep. 897. 

Now, if au alien were actually interested in the controversy, why does 
not this language entitle him to remove? It has been decided that it 
does authorize a citizen of the same state in which the suit is brought, 
otherwise excluded from the benefits of the act, to remove it; and why 
not any défendant, even an alien? Stanbrough v. Cook, 38 Fed. Rep. 
369. The test is actual interest in the separable controversy. But this 
we need not and do not décide now, for the reasons stated. It will be 
observed that we bave placed this case within the category of tbose to 
which the leading case of Bamey v. Latham, 103 U. S. 205, belongs, 
and bave endeavored to show that it does not belong to the category of 
Graves v. Corbin, 132 U. S. 571, 10 Sup. Ct. Rep. 196. And we need 
cite none other of the numerous décisions. On the distinctions between 
thèse two, the right of removal dépends. Thèse are the cases typical of 
theprinciple upon which ail must dépend. Mr. District Judge Shiras, 
in Stanbrottghv. Cook, 38 Fed. Rep. 369, has instructively stated the test 
v.50F.no.3— 17 
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ruie to be, "if theiplaintiff bas à oàdse 6f action in tort oE-u|)dû contract 
against ëeveral âefeâdants, whieh is joint, or, being joint and séveralj da 
declared on joibtly by the plaintiff, : the défendants cannpt , by tendering 
separate issues in thèir answer8,.:create separabkeontroversies, so as to 
autborize a remdval of the cause." But the plaintiffs hère cannot, by 
jâitning entirely separate and distinct causes ofacûon, some légal and 
Stxttie équitable^ uponeach and every Mil of ladingy upon each and every 
polioybf insuranoeyand ùpon the oontract of the côihpress company,' 
seveïable alike, lalso'i as to themâelves, so tbat each and every marina 
eoïn'pany hag each and every Cause of action ail to itself upon ail thesa 
ConttaotSy possèssing not one sirigleeleniènt of joint right or joint liabil- 
ity amông tbem ail, defeat the fédéral jurisdiction bver any one of them, 
where the icoiiditions of the removal: aot are complied with in time, and 
any of th« prôper défendants make' the application. Overrule the mo- 
tion. ■:•■.,: . 

Nota. Iflti'd'tippnrë-exâmitiatloii of tlie'rebdrd tbatthe"C., V. & C. Line"i8 attaoliéd 
ad:a^non-rendest under the l!étinesBee'Coâe,'aiid garaisbments were issued on ttaat àt- 
t^ohment. But it Ib stjU plain tUat thi? garnlshment of the Sure «ximpanles was only inoi-, 
dental to the suit as a^aihs't the C, V. & Ç. Line, and did not at ail affect the f act thàt tho 
are companies ar>j made pa^rtles on thèir oWn account^ and are sued in that capaeity. 
The tact tbat th,ey are also g^rnishees as to a co^defeudant, and occupy this dual rel,^ 
tioti to the record, doeé' tidt in ah^ séhÀe change the attitude of the case in this matter 
of ibba remo^abUity of the suit. : If tbey waria discharged as gartlishees on their ânswer 
to tbat process that tbey owed notbing, tb&y woald still, on this record, be parties to 
tto Etultl and WDuld be compelled tb ànswér âuëh decree for contribution or otner relief 
as migbt be given egainst theml ' 
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' (CtreuU Cmirt^ p. Nebratka. July,1883.) 

P^JBMO liAWDSrrJnHISDIOTION b» LaND OïBIOBRS. 

Tbe courts will not, by reason pf ti^pir jurisdiction of tbe parties to a cause, de- 

' terminé their respective righté td enter or pnrohase from the Urlted States a tract 

. of the public land.wlien thaeontroversybetween them rémaifis pendingbefore tho 

land depai^tment of tbe governm,entj norwill theypass a decree thatwiH render 

vt)ida;5at»ntwlien issued. MaVquezr. FHsbie, 101 V. 8. i73, appiioi. 

. In Bqïlitir.i: On demtirrerto biU. 

The complainant in ber bill allégea tbat she iBa,ionafide settler upon 
80 acres of the public land situated withih the Sac and Fox réservation 
in Ricbardsoncounty, Neb.; that she became an actual settler and oc- 
cupant upoûisaid laqd with : tbe intent of purchasing from the United 
States, and beconiing tbe owner thereof, under an act.of congress autbor- 
izing its sple, approved Augast 16i, 1876, (19 St. p. 208;) tbat said Iftnd 
■was duly appraised, as required ,b|j>:isaîd statute^ at $5 per acre; that com-; 
plainant, on the 21st.day of Jut^e^ ISTS, made thti requisite proof before 
•the. r^ister apd teceiver of the land office at Béatrice, Neb. , and that she 
then paid to the receiver of said land office the sum of $133.34, being 
the first payment of one third ôf tbe purchase price, and thereupon she 
was aUowed to enter said lànd,iq.ad;received from said offixjer a certificate 
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sîiowing the saîd facts. The bill proceeda to aver the making of im- 
provements a»d other facts tending to ahow that complainant was "an 
actual settler " within the meaning of the statutes. It is further averred 
that on the 26th of August, 1879, the défendant Vassor served com- 
plainant with notice that he would contest her right to enter said land, 
and that afterwards a trial, was h ad befpte the register and receiver, who 
d'éfided in oomplainant's fajror, and h§id'i;|iàt she was an actual settler; 
and that thefeupon said Vassor appealed from said ruling to the com- 
missîôrierof the generallànd office at \V^ashihgton, by whom the déci- 
sion below was reversed, and it was declared that Vassor had the right. 
to enter the land. It is alleged that Vassor was not an actual settler, 
and had no right to enter the land, and, that the décision of the cbmmis- 
sioner of the gênerai land office was incorrect, and not sustained by law; 
that coiijplainant bas fully couiplied with the law, and the respondent Vas- 
sor bas not; that since the commencement of this suit respondents bave 
paid one or more installments u.pon the land, and now unjustly claim thai 
one or both hâve the exclusive right to purchase, and that they hâve ex- 
pelled complainant from the land, and that défendant Vassor bas exe- 
cuted a déed conveying said land to défendant Quinlan, who is charged 
with notice of oomplainant's rights. It is not alleged that a patent bas 
been issued to either claimant. The prayer is for decreethat complain- 
ant bas the first, sole, and exclusive right, as against défendants, to en- 
ter and become the purchaserof said land, and tijiat whatever right the 
respondents may bave is subordinate and subject to her rightS, and held 
by them simply as trustées for her, and that they be ordered to convey, 
etc. 

0. CHUespie and E. JT. 2%oma8, for complainant. 

Manderson & Congdon, for respondents. 

McCeaky, Circuit Judge. This case falls clearly within the principle 
announced by the suprême court of the United States in Marques v. Pria- 
bie, 101 U. S. 473. It is there held, in a case very analogous to the one 
before us, that a court will not, by reason of its jurisdiction of the par- 
ties, détermine their respective rights to a tract of land which are the 
subject-matter of a pending controversy in the land department, nor will 
it pass a decree which will render void a patent when it shall be issued. 
Relief in that case was refused because it appeared — "Mrsl, that défend- 
ants had not the légal title; second, that it was in the United States; and, 
third, that the matter was still infieri, and under the coiitrol of the land 
officers." For the same reason we must reiùse relief in the présent case. 
The effect of a decree, if one were rendered in accordance with the prayer 
of the bill, would be to interfère with the ofiBcers of the government while 
in the discharge of their duties in disposing of the public lands, and 
this the courts will not do. LUchfield v. Register, 9 Wall. 675; Gaines 
V, Thompson, 7 Wall. 347; Secretaryv. McGarrahan, 9 Wall. 298; Marquez 
V. Frisbie, supra. It is unnecessary to détermine the question wbetber 
the décision of the land department that complainant was not an actual 
settler is the décision of a question of fact, and, in the absence of fraud, 
final and conclusive. The demurrer to the biU is sustained. 
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Baruns et al. v. Bank of Bbitibh North Amsbica. 

WireuU Cmirt of AppeaU, NtrUh CireuU. AprU 23, 1893.) 

1, Statu Jjegislatio»— Bnits ih Natjonai, Cotibts. 

The act of the OaMfornîa législature of Aprll 1, 1876, «ntltled "An act con- 
ceniîng cori^orations and persons edg^ged in the business of banking," does not 
, prohibit such corporations or persons f^'om maintaining actions in the national 
courts, nor has the législature the powèr so to do; nor does the act apply to 
biisinèiss done bjr a foreign corporation without the state. 

9. KCTEl PATABLB'TO Beakbb 

A note made by a Califomia corporation payable to itself and indorsed in blank, 
and deïivered to another, is a note payable to bearer; and a foreign corporation, 
«llloIJ subBec^Uently becomes the holder thereot, may maintain an action thereon in 
.tjie National court, aitting in. Califomia, aRalnst a citlzea thereof, and may also 
maintain such action against such citizen wbo is a stookholder in such corporation, 
on the ^round oï bis statntory liability for the debts of the corporation, even if said 
; npte is tiayable to order. 

8. JOBISpiCTION. 

À party agrainst -irhom a judgment is rendered in a district or circuit court may 

take the case to the suprême court directly on the question of jurisdiction, if the 

game is at issue, or to the circuit court of appeals on the whole case, and the court 

cif appeals may, if it sees proper, certify aUy question arising thereln to the suprême 

' court. 

46 Fed. Rep. 857, affirmed. . 
iSyUabug by the Court.) 

Ewor to the Circuit Court of the Northern District of Califomia. 
At.Law. Affirmed. 
PanieZ K'iws, for plaintiffs in error. , 
Carter P. Pomeroy, for défendant in error. 

Before McKenna and Gileekt^ GSrcuit Judges, and Deady, District 
Judge. 

DeAUt» District Judge. On April 5, 1888, the Alaska Improvement 
Company, a corporation formed urider the laws of Califomia, drew three 
bills of excbange on William T. Coleman & Co., citizeus of the state of 
Califomia, payable to itself, the first two in 60 days, and the third in 90 
days, after date, for the sum of $2,740, $2,500, and $4,000, respec- 
tively, and on the same day ilidorsed the same in blank, and, before ma- 
turity thereof, transferred and deïivered the same to said Coleman & Co., 
who subsequently, and before maturity thereof, in considération of the 
amount of the face of said bills, paid them by the plaintiff, transferred 
ànd deïivered the same to it in the state of Oregon; and on April 27, 
1888, said bills were duly accepted by eaid Coleman & Co. , who failed 
to pay them, upon due présentation for that purpose, of ail which the 
Alaska Company had notice and neglected to pay the same. 
: On AprU 8, 1890, this action was commencée! in the circuit court by 
the plaintiff against the défendants Barling and Eva, citizens of Cali- 
fomia, and stockholders of said Alaska Company, under section 322 of 
tbe Civil Code of Califomia, which provides that — 

"Each Stoekholder of a corporation is individually and personally liable for 
such proportion of its debts and liabilities as tbe amount of stock or sbares 
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owned by him beara to the whole o£ tbe subscrlbed stock or shares of th« 
corporation, and for a like proportion only ot each debt or claim against the 
corporation." 

The défendant Eva interposed a plea in abatement, to the effect tbat 
the plaintiff could not malntain the action, becanse it had failed to file 
the statements concerning its business, required by the California act of 
April 1, 1876, entitled "An act concerning corporations and persons en- 
gaged in the business of banking," which provides that no corporation 
or person "who shall fail to comply with the provisions of this law shall 
maintain or prosecute any action or proceeding in any of the courts of 
this state," to which plea theplaintifif demurred, and the court sustained 
the demurrer. 44 Fed. Rep. 641. 

In this there was no error. The statute only prohibits an action iû 
the courts of the state. Neither does it prohibit the transaction of bank- 
ing business in the state, but simply provides that the parties failing to 
file the required statement shall be denied access to the courts of the 
state. Noria it in the powerof the state législature to prohibit the plain- 
tiflP from maintaining an action in this court if it would. 

While it is admitted that such législature may limit the right or capac- 
ity of a foreign corporation to do business or acquire property within 
the limits of the state absolutely, or except upou compliance with con- 
ditions précèdent thereto, it is well established that it cannot in any way 
limit or restrain the jurisdiction of the national courts. Bank v. Travef, 
7 Fed. Rep. 146; PMps v. O'Brim Co., 2 Dill. 518; Eailroad Co. v. 
WhUton, 13 Wall. 270. 

But the défendant, having pleaded over under rule 9 of the circuit 
court, is deemed to hâve waived the matter in abatement. 

Résides, the business of the purchase of thèse bills of exchange took 
place in the state of Oregon, and beyond the jurisdiction of the state of 
California. The act is intended to regulate business done in the state, 
and npt otherwise. 

Aftetwards, on January 2, 1891, a demurrer was taken tp the com- 
plaint on the ground that the court had not jurisdiction of the défend- 
ants, because the plaintiff sued as assignée of certain bills of exchange, 
in which the drawer, drawee, and payée are citizens of California. 

The circuit court overruled the demurrer, (46 Fed. Rep. 357;) and in 
this we find no error. 

The demurrer was based on the provision in section 1 of the judiciary 
act of 1888, which provides as follows : 

"Nor shall any circuit or district court hâve cognizance of any suit, except 
npon foreign bills of exchange, to recover the contents of any promissory 
note or olher chose in actiori in favor of any assignée, or of any subséquent 
holder, if such instrument be made payable to bearer, and be not made by any 
corporation, uniess such suit might hâve been prosecuted in such court to 
recover the said contents if no assignaient or transfer had been made." 

And first, if this action is to be considered an action by an assignée to 
recover the contents of a chose in action, the circuit court, nevertheless, 
had jurisdiction, because th© bills were made by a corporation, and pay- 
able to bearer. 
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::'TOke^«J©iSîthis: AîbilliOïinoteuiade by a persan payable to Mmself 
o£ to hiçf^oiderj wbén; indofsecV'by bim and delitered to another, be- 
comes, in légal effect, payable to the bearer thereof, and may be so sued 
on. It; is ,^iinp}y a rottûdftboQl way of raaking the paper payable to 
bearer. ,1Sed, ôona. Pai^r, §v20; Daniel» Neg^ Inst. | 130j BavJe v. 
^%, 79']Sf^^Y*536.. : !,,.;:;, , 

But th,e présent action, 13 nptTeaJlyfounded où an assighmënt of the 
bills, but.ônjjtbeliability created by said section 322 of the Civil Code, 
In this action the assignmeritpf; the bills of ejChange is a mère ingré- 
dient or inducpment. By reason or means thçrspf the plaintifif became 
and was a ^reditoTi of the Aiaste Improveraent Gonapany. In this con- 
dition the statute operated and gave it a right; o.f .action against the de- 
fendants, aS;St®.ckhpldersQftb& corporation, for the amount of ita claim 
against the ktter, 

This was an original right, then created, \»hi<Sh ; did not exist before 
or otherwise. ït oever existed. in favor of William T. Coleman & Co., 
the assignor of the plaintiff, but only in; favor of the plaintifif against thèse 
deiendants. . , > 

The case of jBwWard v. 5eKj X;Mason, 243, is ai strong case in point. 
An assignée of certain choses in action, to witv bank notes, made by a 
banking corpowtion, brought an action against a stockholder of the bank 
to enforce a liability imposedupon him Ibr the debts of the bank. The 
parties were citizens of différent states, but the défendant objected that 
the court was, ivithout jurisdjction, because it dld not appear that the 
plaintifTs assignor could bave maintained the action. In overruling this 
objection, Mr. Justice Stoby said : 

"But the présent action is not founded on any assignment. It is an orig- 
inal action, created by the statute between the présent parties, and never had 
any existence between ottier parties. Ttie debt wliicti tlie plaintiff claims 
from the défendant is a sum whiçh the Intter never owed to any other person. 
It is s chose in action originally vested und«r the statutes in the présent plain- 
tiff, and which bas never been assigned. To be sure a title to the bank notes 
stated in the déclaration forms an' ingrédient in the casé; but it is not ail of 
bis case. ït is but matter of inducement to bis action. How, then, la it pos- 
sible for the court to say that it haa no jurisdiction of this case, wben the par- 
ties are citizens of différent states, ançl there never bas been àny assigument 
of the présent cause of action, and the original parties in whom it first vested 
are beforé the court? Neither the district judge nor myself has the slighteat 
hésitation in overruling tbe motion." 

The défendants filed an answer, deuying the allégations of the com- 
plaint on information and belief. Said answer also contained a plea in 
bar of the action, which was nothing more than the demurrer filed to 
tbe complaintj to wit, that the plaintifTs assignor could not bave main- 
tained the action, and therefore the court, under section 1 of tbejudici- 
ary act of 1888, was without jurisdiction. 

On the trial the court gave juiigment for tbe plaintiff, and in this there 
was no error. 

It has been suggested by counsel for the plaintiff in error that, under 
section 5 of the act of 1891 , we should certify this case to the suprême 
courte on the question of jurisdiction; the same being put at issue in tbe 
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case by the demurrer to the complaint, as wéll as the plea în bar. Said 
section 5 providès — 

"That appeals or writs of error may be taken f loin the district courts or from 
the existittg oit-cuit courts direct to the sapreine court in thé following cases: 
In any caseàni wbiéh the juiisdictioû of the court is at issue. In such cases 
the question of jurisdiction ç^Ione shall be certifled to the suprême court front 
the court below for décision." 

Thia court of appea,l3 oanuot be the "court below" hère meant. The 
statute ig providing for appeals or error from the district and circuit courts, 
and not the court of appeals, and the "court below" must be one of thèse. 

In McIÀsh V. Eoff, 141 U. S. 668» 12 Sup. Ct. Rep. 118, the suprême 
court, in considering this statiit», çay: 

" Wbeo that judgment [final] is rendered, the party against whom it is ren- 
dered çauat elect whether he will talce his writ of error or appeal to the su* 
preme court upon the question of jurisdiction alone, or to the circuit court of 
appeals upoD the whole case. If the latter, tben the circuit court of appeals 
may. if it deems proper, certify the question of jurisdiction to tbis court." 

—And this it would do under sectîbn 6 of thé àct of 1891 , which gives this 
court the power to certify questions of law to the suprême court, con- 
ceming Tvhich it desires instruction for ita décision. 

We do not think it necessary to certify so plain a question as the ju- 
risdiction of the circuit court in this case to the suprême court for in- 
structions. 

The plàintiff in error might haVe takeu the case to the suprême court 
OD that question, instead of to this court upon the whole case. 

The judgment of the court below is affirmed. 

McEbnna, Circuit Judge. I concur in the judgment. 



BitcHCOGK et ai. ». GALvicsTOH Whab» Ce» 

(Çireuit c'ourt, E. D.Tfsea». March Tenu, 18S0.) 

t OAKKlSHirant— ÉQtJITABLlI DbPBNSIIS— TBtTST PrOPBBTT. ICWK 

When a corporation Is serTed; as garnishee, under Sess. Laws Tex. ^o<<>, p. 

102, In respect to sbarès of its Btock held by a judgment debtor, It may «et up as a 

défense that i;tie stock is'held by the latter as a trustée merely, and is not subject 

- to sale for -bis debts, notwitbstandingr that such défense is équitable in its nature. 

8. MUNIOIPAI. CORPOBATIONa — PtTBUO PbOPEETT — IiIABILITT ÏOB DBBTS. 

The property of the city of Galveston In its water front was held for the beneflt 
of the public, and was not aliénable witboUt the consent of the législature, nor 
subject to be taken under Isp^al process for the clty's debts. 
I. Bamb— Stock in CoBPOaiTioNS. 

The sale by the city of its property iu the water front to the Galreston Wharf 
Company, in considération ef certain shares of stook in such Company, deriy«d att 
Its validity from the conflrmatory act of the state législature, dated. June 28, 1870; 
and as that act declared that tbè stock sbould be held in trust for the inhabitanta 
of the city, and not subject to àssîgnment, pledge, or mortgaga, "or any liability 
for debt whatever, " except by consent of four fifths of the quallfied voters, the 
stock is not subject to sale, under process of gamishment, to satisfy a judgowat 
against the oitjy. ! 
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4. Same— DlVIBSWDS. 

The trust attaches to dividends upon the stock as well as the stock itself, and 
they, too, are exempt f rom sale for the clty's debts. 

At Law. Proceeding in garnishment brought by D. G. Hitchcock 
<fe Co. against the Gai veston Wharf Company to subject certain shares 
ofits Stock held by the city of Galveston to pay a judgment against 
the city, Decree of séquestration refused. 

The second and third sections of an act of the législature of Texas 
entitled "An act to provide for the sale of the shares in any joint-stock 
or incorporated company on exécution," approved March 13, 1875, 
(Sess.Laws 1875, p. 102,) providéd'thàt— - 

"In any case where the plaintiff hàs. fécovered a final judgment against the 
defenflant, and the same is unsatisQed; if the plaintiff, bis agent or attornëy, 
sliould file an affldavit in the court wbere sucb judgnient was oblained, tu the 
effeottbat such judgment is unsatisâedeither in whole or in part, and that 
the défendant is the ownerof shares in the capital stock of any juiut-stock or 
incorporated company in this state, and tlmt he knows of no other or a suf- 
ficiant amount et property belonging to the, défendant out of wliich said jndg- 
mèrit can be raade, the court in which âùch judgment ispending should issuej 
a Writof garnishment agaihst siich corporation. * * * If, on tiie com- 
ing in of the answer of any such joint-stock or incorporated company, it 
sboald appear that thedefendant is the owner of any shares in such company 
or corppi^vtiça, * * • the court should order and decree a sale of a suffl- 
cient portion of the shares of such company, describing them, in such judg- 
ment, ^shallbe sufflcjent to pay the dçbt of the plaintifE, and ail costs of 
suit àna garnishment." 

On May 9, i879, the plaintiffs reçovered in this court a judgment 
against the city of Galveston for $117,550. On June 9, 1879, an exé- 
cution was issued on said judgnient, , and on thp same day returned 
unsatisfled, and said judgment still remains unsatisfied. On the same 
day Hitchcock & Co. filed in this court a pétition, verified by affidavit, 
in which the foregoing facts were recited, and in which it was alleged 
that the judgment debtor, the city of Galveston, was the owner of shares 
in the corporate stock of ithe GalvestoQ Wharf Company, a company in- 
corporated by the laws of Texas, and reSiding and doing business in said 
city of Galveston, and realizingand declaring dividends to its stockhold- 
ers, including tfie city of* Galveston, àbd that there was no other suffi- 
cient property belonging to the judgment debtor out of which, the judg- 
ment aforesaid could be made. Thereupon the plaintiffs prayed for a 
writ of garnishnaent against the Galveston Wharf Company, requiring it 
to answer what number of shares of its capital stock was owned by the 
city of Galveston, and thé par value theréof; and also what were its lia- 
bilities to the city of Galveston; and also what effects of said city it had 
in its possession, and what crédits and efifects of said city there wero 
in the hands of any other person, to the best of its knowledge and belief; 
and that at its next term this court would order a sale of said shares of 
Stock, that the prOceeds thereof might be applied to the payment of said 
judgment. On the same day (June 9, 1879) a writ of garnishment was 
issued, and on the next day served on the Galveston Wharf Company. 
The wharf company, on November 6, 1879, filed pleas to the jurisdic- 
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tion, demurrers, and an answer to the writ of garnishment, and the af- 
fidavit on wMch it was based. 

The answer set forth that at the date of the service of the writ or gar- 
nishment the city of Galveston was tlie owner ,of 6,222 shares of the cap- 
ital stock of the wharf company, for which it held a certificate dated 
March 1, 1869, each share being for the sum of $100. That the foun- 
dation and nature of the right and title of the city to said stock was as 
fo]]ows: The property of said wharf company consisted of lands upon 
the Bay of Galveston, constituting the water front of the city, and ex- 
tending to the channel, and covering the extension of the streets of the 
city of said channel portion, and extending from east to west in front 
of the city from Tenth to Forty-First streets, inclusive, and of wharves 
built over said lands and a portion of said streets to the channel of the 
bay and harbor, and in the franchise of coUecting tolls and wharfage. 
That pribr to March 1, 1879, the city owned no right or interest in said 
wharf conipany, but claimed right. to the said water front by reason of 
a public dedicati on thereof, aud by virtue of an act of the législature of 
Texas, December 8, 1851, which authorized it to open to the harboi* 
or chànner of the bay ail its streets running north and south, and to 
erect wharves at the ends çf said streets, and charge wharfage; and (seC; 
tion Syto fill up such portions of the water front, lying between ordinary 
low-tide watermark and the channel on the bay sidcj as the city might 
deem necessary for public purposes; and by said act(section 4) the state 
relinquished to the city ail the rights and privilèges above mentionéd; 
provided that nothing in the said third and fourth sections should be 
constrUed to affect am' légal title to wharf privilèges held by any per- 
sons in said city. That litiga tion arose between the city and certain 
claimants of wharf property and privilèges, which resulted in a décision, 
reported in 23 Tex. 349-410, inclusive. That said litigation Was re- 
vived in 1866, by a new suit commenced by the city of Galveston 
against the Galveston Wharf Company (which had in the mean time 
been orgauized) and a number of other claimants to wharf property. 
That said suit was tînally, on April 1, 1869, compromised and settled 
between the city and wharf company, which compromise and settleœent 
was enabodied in a consent decree niade by the court, as follows: 

"The Mayor, Aldermen, and Inhabitants of the City of Galveston v. Tbe 
Galveston Wharf Company. This day the above cause came on to be heardj 
and leave is gratited to both parties toamendtheir pleadings, and amendrtients 
were flled; and thereupon the parties announced themselves ready for triai, 
and waived a jury, and submitted this cause to the court; and f urther an- 
nounced that the said parties, plaintifE ami défendant, had agreed upoti the 
terms bf a final settlement and compromise between said parties, and thaï tbe 
same should be entered as the decree and judgment of the court heréin, ail 
errors and exceptions thereto being waived; and the terms of said judgment 
and decree appearing to thë court to be reasonable and fair, and for the public 
interests involved: Therëfore it is considered, ordered, adjudged, and decreed 
by the court that the présent capital stock of the Galveston Wharf Company, 
consisting of twelve thousand four hundred and forty- four shares of stock, 
of $100 per share, amounting in the aggregate to $1,244,400, shall be increased 
full one half thereof, viz., by six thousaud two hundred and twenty-two 
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shares, pf $100 each, amoni^ting to th&^um of $622,200, whicbsaid stock, of 
aàid suin of $622,200, ishall be the property of the mayor, aldermen, and in- 
habilants of the city of Galveston, a,nd the same shall stand and remain on 
the books of saidconopàOy ias thé property of said mayor, aldermen, and in- 
Ijabitadti'Of the city of'Ûeil Veston; and the equal, undivided one third of the 
property of said compaay toi be oo>nsolidated and vested in it by this decree 
.shaîl bf : o^ned by s^td icity,,; and represented by its said stock; and the said 
stoçî^ and tbe rights ar^(| ii^terests therein, and in said property of said mayor, 
àïdérmiëh, and citizens of the city of Galveston, shall be in trust for the prés- 
ent aiiÙ future in habitants of the city of Gralveston, and ail and every part 
thereof shall be inalieriàl>Ie. and not subject toconveyance, assignment, trans- 
fer, pledge, mortgage, or any liability for debt whatever, or in any other man- 
ner than by a vote of four flfths of ail the qualifled voters of said city in f avor 
of some olear and spécifie proposition there for. The dividends and net earn- 
ings of said stock shall be regularly paid to said mayor, aldermen, aud inhab- 
itants of the city of Galveston, to be disbursed andexpended for the public 
good sind benefit of said présent and future inbabitants of said city; and that 
the said'plàintiffs shall be represented by tbree directors in tbeboard of direct- 
orSi of said company, one of wbom shall be the mayor of said city, who shall be 
one of the pommittee on finance, ahother shall be an alderman of said city, and 
the third shall either be an alderman or citizen of said city, both to be elected 
by tlie co^mon councilof said city; the other six directors of said company 
to be elpétfed by the remaining stockholders Of said company. exclusive of the 
stock of 'said city. And It is f urther expressly understood àod àgreed between 
the parties, and is so ordéred, adjudged, and decreed, thàt, in ail the stock- 
holders' taeetings of said company, no measure shall be adopt^d, and no vote, 
act, or ipi^Qceeding shall be valid, unless by a vote of three fonrths of ail the 
stock of said company, exclusive of the said stock of the plainliif. In consid- 
ération of ail which it is further agreefi between the parties, and is now con- 
sideïed.ordered, adjudged, and decreed by the court, that ail the property, 
rightsi'ànd claims, of eVery kind and description, (except certain lois and 
property hOreiiiafter spfecifled,) of the said Galveston Wharf Company, and 
also ailthe right^ title^ interest, and claim, of every kind and description what- 
soever, of the said mayor, aldermen, and inhabitants of the cityof Galveston, 
in and to ail the land and ground extending from the shore or ordinary high- 
water mark of the islajid of Galveston, to the channel of the bay or harbor, 
from and includihg thë'stréet known on the map or plan of the said city of 
Qalvestbn as < Hinth Street,' on the east, to and including the street known 
as < Thirtjr'-First Street,' on the west, including ail the ground known as the 
'Flats' within said limita, and also aU rights, capacity, powers, and daims 
of said plaintifCs to build and erect wharves, and take and receive wharf âge 
therefor, at the end of streets now or hereafter running or extending to said 
channel, be, and the same are hereby, vested in the said Galveston Consoli- 
dated Wharf Company, and to bebencefprth the corporate property, right, and 
title of the Galveston Wharf Company, ànd owned, held, possessed, controUed, 
used,ahd administered by said company; ail the united and Consolidated prop- 
erty, rights, and ciaims being represented by said aggregate of $1,866,000, 
the original two tbirds thereof held by the présent stockholders, and one third 
by the said plaintiff, in trust as aforesàid." 

The aaswer further alleged thiat this decree was afterwards ratified and 
confirmed by an act of the législature of Texas of date June 23, 1870, 
as follows: 

"An act to confirm the compromises and settlements between the corpora- 
tion of the city of Galveston, the ;,Gal veston City Company, the Houston & 
Galveston Wharf & Presa Qompany, !»nd,the Galveston Wharf Company. 
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■Whereas, on the 8fch day of December, 1851, an act was passed by the légis- 
lature entifcled 'An act granting certain. ppwèrs to the corporation of Galveston 
city,' and on the 16th day of February, 1852, an act waspasaed entitled 'An act 
supplementary to an act granting certain powers to the corporation of Gal- 
veston city,' approved December 8, 1851; and whereias, litigation in regard to 
the property known as the 'Flats,' within the corporatelimits of said city, 
existed for many years, retUrding the improvement and prosperity of said city, 
which said litigation was compromised and settled by a consent decree, ren- 
dered in the district court of Brazoria county on the firstday of April, 1869, 
in a suit wherein the said corporation of the city of Galveston was plaintiff, 
and the wharf coinpany was défendant, and by a furtlier consent decree, ren- 
dered in said district court on the 2d day of Noveraber, 1869, in a suit wherein 
the Galveston City Company was plaintiff, and the corporation of the city of 
Galveston was défendant, and by a sale by the Houston and Galveston Wharf 
and Press Company to the said Galveston Wharf Company: ïherefore be it 
enacted by tlie législature of the state of Texas that the said compromises and 
settlemen s between said parties, and the said decrees of the district court of 
Brazoria county, recited in tlie preamble hereto, are in ail respects validated, 
ratifled, and Confîrmed: provided, that this act shall not be construedtoaffect 
the right of clnim of any person whatever, not a party to said suits, decrees, 
or compromises. Approved June 23, 1870." | 

The answer further alleged that the said city had obtained said shares 
of stock, and now held the same by virtue of said compromise decree 
so confirmed by the act of the législature; that since the service of the 
writ of garnishment dividends had been declared by the wharf company 
on ils capital stock, and that the dividends on the stock of the city 
amounted to the sum of $4,170.50, which, on account of the service of 
said writ, it still held, and had declined to pay over to the city; that at 
the date of the service of the writ of garnishment the wharf company 
was indebted to the city in no otHer sum or manner, and had in its pos- 
session no other property of said city, and had no knowledge .or belief 
as to any crédits or effects of the city in the possession of any other per- 
son. And the wharf company claimed, being expressly notified and re- 
quired by the city to do so, that said shares of stock of the city in the 
Galveston Wharf Company, and the dividends arising therel'rom, were 
not subject to the process of garnishment. And the wharf company, on 
its own behalf, claimed that to subject said shares to forced sale, or 
transfer to private individuals for the debt of the city, would violate the 
contract under which alone the wharf company consented to the issue 
of said stock to the city, and the rights and interests of the wharf com- 
pany and the public in the promises, and the law and public policy of 
the State. The answer further alleged that the judgment of the said 
Hitchcock & Co. against the city of Galveston was founded on a contract 
made on February 28, 1874, and not at any anterior date; and there- 
upon the wharf company prayed to be dismissed, with its reasonable 
costs and attomeys' iees. 

To this answer Hitchcock & Co. filed a motion to strike ont such 
parts thereof as set up that the stock owned by the city in the wharf 
company, and the dividends arising thereirom, were exempt from lia- 
bilities for its debts, and that a sale thereof would be in violation of the 
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compromise con tract under which thé said shares were issued, on the 
ground that thèse were allégations of équitable défenses to the writ of 
garnishméntj of which this, as a court bf l'aw, could not take cognizance. 
Hitchcock & Co. also filed exceptions to the answer on the ground that, 
notwithstanding the averinents of the same, the stock of the city and the 
wharf Company, and the dividends accruing tberefrom, were subject to 
the process of ganiishment, and should be applied to the payment of 
their said judgment. 

F. Charles Hume, for plaintiffs. 

W. P. BaUinger, for City of Galveston. 

Woods, Circuit Judge. The contention of the plaintiffs, that this 
court has no jurisdiction of the matter set out in the answer of the 
garnishee, because they présent équitable défenses to the garnishment, 
aâd can therefore be considered only by a court of equity, wiU not hold. 
By the abt of 1875, (Sess. Acts 1875, p. 102,) if, on the coming in of 
the answer pf an incorporated company served as garnishee, it appears 
that the judgment debtor is the owner of any shares in such company, 
the court should order and decree a sufRcient number of shares in such 
company, describing thenj in such judgtnent, as shall be sufScient to 
pay th)e debt of the plaintiff, to be sold. By this enactment it is made 
the duty of the court to cousider whether the answer dénies the fact that 
the judgment debtor is the owner of the stock, and, upon the review of 
that question, the court is authorized to make, or refuse to make, a de- 
cree or judgment directing the sale. The court is called upon to act 
upon the averments of this answer of the garnishee. If it appears that 
the judgment debtor has no stock in the company garnished, no sale 
will, of course, be ordered. If it appears that he is merely a nominal, 
but not real, owner of the stock, no sale will be ordered. If he holds as 
a trustée, the ownership being in another party, no sale will be ordered. 
To suppose that the court would order a sale of property not subject to 
exécution, or to whioh a sale could confer no title, would be to attribute 
to the court the making of a vain and fruitless order. When a garnishee 
apswers a writ of garnishment, it is bis duty to state, with accuracy and 
directness, ail iacts that may be necessary to enable the court to décide 
intelligendy the question of his liability. Drake, Attachm. § 629. To 
require an answer, and then disregard it because the garnishee showed 
that while he was apparently, he was not equitably, indebted, and to.ren- 
der a judgment against him on such apparent liability, and thereby 
cçmpeî him to go into a court of equity for relief, would be to do a vain 
apdi absurdthing. No court of law is bound to any such course. They 
ha.ve and habitually exercise control over their process so as to prevent 
wipng and oppression. Suppose that the answer of the garnishee de- 
clared that the city of Galveston held stock in the wharf company as 
tr,Hslee for an orphan asylum situate within its limits, would the 
court order a sale of the stock on the ground that the city held the légal 
title, and compel the trustée to go into equity to restrain sale? If the 
conteptipn pf the plaintiffs is right, that is what it would be the duty 
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of the court to do in such case. The truè rule is tbat if the answer of 
the garnishee discloses that the property in his possession is not subject 
to levy, or if it is held by the judgment debtor as a trustée, to refuse the 
order of sale; and, if the judgment creditor believes that his debtor haa 
an équitable interest in the property, it is his place to file his bill in 
equity to render it subject to the payment of his debts. No court of law 
will order a sale of what is not subject to exécution. That this stock 
of the city of Galveston in the wharf company is not subject to exécution 
is, in substance, what is set up in the answer of the garnishee. We be- 
lieve that this court, as a court of law, ought to consider this objection 
to an order of sale, and, if made out by the proof, to refuse the order. 
The motion to strike out such parts of the answer as set up the fàcts, 
which, it is claimed, show that the stock of the city in the wharf Com- 
pany is not subject to be sold to pay the debts of the city, because such 
défense is of an équitable nature, must be overruled. 

We are next to consider whether, upon the facts set up in the answer 
of the garnishee, the court should order a sale of the shares held by the 
city in the stock of the wharf company. On the one hand, it is claimed 
that' the answer shows that the city holds the stock as a trustée for the 
benefit of the présent and future inhabitants of the city, and that it can- 
not, therefore, be seized and sold, and that the very terms by which it 
holds the stock exempts it from seizure and sale to pay the city's debts. 
On the otherhand, it is claimed that this stock is held by the city just 
as it holds any other municipal property, and not otherwise; that the 
trust is not for any spécifie purpose; that it is held for profit; and that 
it is not neçessary to carry on the city government; and therefore it is 
liable for the city's debts. Property held by a trustée is not liable for 
his debts, and cannot be taken in exécution upon judgment agaiust him 
personally. It is not every légal interest that is made liable to a sale 
of afienfaciaa. The debtor must hâve a personal interest in the prop- 
erty. Lesseeof Smiih v. McOann, 24 How. 398. The question is there- 
fore presented: Does the city of Galveston hold this stock in the wharf 
company by such a trust that it is exempt froin exécution and sale for 
the debts of the city? The source of the city's title to the stock is fully 
set out in the answer of the garnishee. The city claimed the water front 
abutting on the harbor. It claimed the right to extend its north and 
eouth streets to the channel of the harbor, and to erect wharves at the 
harbor ends of the streets, and to charge wharfage, by virtue of an act 
of the législature of Texas. The title of the city to this part of the wa- 
ter front was sustained by the decree of the suprenie court of the state, 
referred to in the answer. The city also claimed, by the dedication of 
the original proprietors, those portions of the water front lying between 
the streets terminating at the harbor. 

Now, it is clearly settled that whatever property the city had in the 
water front it held for the benefit of the public, and that it was not lia- 
ble for the city's debts. Klein v. New Orleaiis, 99 U. S. 149. And such 
property could not be alienated by the city, any morethan its streets and 
squares, save by consent of the législature. Hart v. Bumett, 15 Cal. 530. 
When the city, therefore, undertook, by the adjustmënt and compromise 
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between it and bthéi? claiinants, wbîch was embracedin a consent décree 
referred to iri the-answer, tb transfert to a priva te corporation its title to 
the water front of the city,,it undertook to do what reiquired tbe législa- 
tive sanction to giveit validity. In our judgment, the.adjustment and 
cômiJfomise dérives ail its vitality from the ratifying act of the législature, 
and the case stands precisely as if, before the making of the adjustment 
and compromise, the législature had authorized it to be made upon the 
terms and conditions erabraced therein. It was compétent for the légis- 
lature, in authorizing the sale of the title of the cityrto the water front, 
to prescribe the conditions of the sale, and to direct what disposition 
should be made by the city of the considération recel ved for the prop- 
erty sold. This the législature, by the confirmatory act, bas under- 
taken to do. It bas said thnt the city shall hold the proceéds of the prop- 
erty "in trust, for the présent and future inhabitants of the city of Gai- 
veston, and ail and every part thereof shall be inaliénable, and notsubject 
to coaveyânce, assignment, transfer, pledge, mortgage, or any liability 
for dAt whatever, in any other manner than by the vote of four filths 
of ail the qualifîed voters in favorof some elear and spécifie proposition 
therefor." Thèse very limitations a^ppear written on the face of the stock 
certifijîàte issued by the wharf company to the city. The city, by the 
authority which pennitted a sale of the water front, which was itself 
tru&tlpfoperty, inaliénable efxceptby législative consent, and not liable 
tobetâken in exécution, is made a trustée of the proceéds of the sale, 
not for the benefit of the municipal corporation known as the "City of 
Galveston," but of the présent and future inhabitants of the city. Those 
proceeds^re decreed by. the législature inaliénable, except upon the vote 
of four fifths of the qualified citizens, and not to be at ail liable for the 
debts of the city of Galveston. 

The plaintifif's in tiiis cause propose to sell this property for a debt of 
the. city, the trustée, and to convey it to the purchaser at a forced sale, 
without first obtaining the consent of the court thereto. In other words, 
they propose to disregard the lawof the state byvirtueof which the city 
of Galveston holds. title to this property. To us it appears that the city 
of Galveston holds the stock in the wharf company as a trustée for the 
présent and future inhabitants of Galveston. It cannot, therefore, be 
sold iorth© debts of the trustée. The législature bf the state bas said 
that the stock shall not be liable for the debts of the city. By what au- 
thority can this or any other court say that it shall? The seizure and 
sale of this stock would also be in violation of the rights of the wharf 
company, assured by the compromise and adjustment, and which hâve 
been reeognized and confirmed by the act of the législature. This stock 
was issued- to the city by the wharf company with the réservations set 
out in the compromise. Thèse réservations hâve been adopted by the 
législature. To allow a sale of the stock, in défiance of the terms of the 
compromise, would override rights and privilèges conferred on the wharf 
company by ths confirmatory act of the législature. 

To sum: up my views on the merits of the case : The title of the city 
of Galveston to the water front was held by the city as a trustée for the 
public. .iZort.y. Bumetl, 15 Cal* 631. That title was inaliénable, savé 
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hf consèht of the législature, and tlie property was not liablé to execu- 
teon and sale for the debts of the city. By the compromise beitween the 
city and the wharf company , and the confirmatory act bf the législature, 
a sale of this property so held b}' the oitiy for public use to a private cor- 
poration was authorized and confirmed. The législature, by the same act, 
directed that the proceeds of the sale should be held by the city on the 
same trust, substantially, as the property sold, namely, for the use of the 
présent and future inhabitants of the city of Galveston, and should not 
beliable for its debts. In my judgment, the city holds as a trustée, and 
for that reason the trust property cannot be sold for its debts. The lég- 
islature bas, in effect, said that it should not be sold for the city's debts, 
and this is another reason why it ca,nnot be sold on exécution against 
the city. The same reasoning applies to the dividends declared upon 
tbe stock. They are not the property of the city, nor liable for its debts. 
Tbe city is a trustée of the dividends, as of the stock itself. It wpuld 
be a futile thing for the législature to say that the stock should not be 
iiable for the debts of the cityj if ail its fruits and profits could beseized 
as't:hey accrued, and subjected to the payment of the city's debts. It 
seems, therefore, to be the dtity of the court to refuse any decree or judg- 
ment directing the sale of this stock, or a séquestration of its dividends; 
aiid it is so ordered. 
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(Cireuil Court of Appeals, Nlnth Circuit. Aprll 18, 1892.) 

1. AOT OF Septembbr 18, 1888. 

TMs sot "b^vitig been passed subject to the ratification ot a treaty then pendiog 
betwèen the United States and the emperor of China, which waa never ratifled, I8 
- not In force, except section 13 thereof. 
8. Affeai, to thb District Judob. 

7be phrase "district judge of the district, ^, in section 18 of the act of September 
13, 1888, construed, and field as the équivalent of the "^district court of the dis- 
trict, " and a writ of error will lie from this court to the judgment thereof.' 

8. CHINESB Mi!KCaA.NT. 

A Chinese merchant domiclled in the United States, on bis retum thereto from a 
temporary absence therefrom, Is not required to produo^ the certificate provided 
for in the act of JulyS, 1884, in the case of persousfirst coming into the United 

States. 
48 Fed. Rep. 835, afflrmed. 
(Syllabiis by fhe Court) 

Error to the District Court of Washington. 
At Law. 

Patrick H. Winston, for plaintiff in error. 

Charles L. WéULer, ( Wm. H. While, of counsel,) for défendant in error. 
Before Gilbert, Circuit Jùdge, and Deady and Hawley, District 
Jùdges. 

Deady, District Judge. On October 7, 1891, Gee Lee, alias Lee Hoy, 
was arrested and brought before a commissioner of the circuit court of 
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the United States, under section 13 of the act of September 13, 1888, 
(25 St. p. 479,) and charged with unla,wfully entering the United 
States. 

On the hearing the commissiouer found the accused to be a native of 
China, who had entered the Uïïited States from the port of Victoria with- 
out a certificate showing that he was a person entitled to enter the United 
States, and ordered him deported. 

Gee Lee appealed from the order of the commissioner to the district 
judge. ; . 

On March 3, 1892^ the judge filed the following findings of fact: 

"The défendant, Gee hee, alias LeeHoy, iàa native of China; thathe came 
to the United States from China in the year 1880, and has made his home in 
this country ever since. jFor the flrst eight years after his arrivai he belonged 
to the laboring classes, and was employed as a cooiî. 

"At the end bf eiglit yéars he cedsed to pursuethé avocation of a cook, pur- 
cbased a stocii of merchandise, and for upwards of three years last past hé has 
been & nierchant ut Port Angeles, in this state. He has f requently visited rel- 
atives at Victoria, B.C., but has neverbeen ont of the United States since his 
flrst arrivai hère in 1880, except for the purpose of mailing said visits, when 
heaiways traveledby the regular passenger steamboats, and always landed, 
on returningf-'v^ith the knowledge and consent of the collector of customs, at 
ï*brt 'l*ot#hsettd; Therë is no question as to his identity. He is as well known 
at Port Angeles, the community in which he lives, as any otbér merchant 
there. In the month of September, 1891, he went to Victoria, B. C, to visit 
a sick relative. On the Ist day of October, 1891, he returned from Victoria 
as a passenger on the regular passenger steamer Geo. E. Starr, and was per- 
mitted to land by the collector of customs, partly upon certiflcates of his iden- 
tity and occupation as.a;merchant.li'Vlng at Fort Angeles, given him by well- 
known citizens of that place, but chiefly upon his own personal récognition 
of the man, and knowledge as to his résidence and business at Port Angeles, 
as aforesaid. After the landing he was allowed to go to Port Angeles, and 
.was not molested for a period of two weeks, when he was arrested upon the 
chargé qf being a Chinese, person nôt lawfully entitled to be or remain in the 
United States. That at the time he entered the United States from the for- 
eign country of British Columbia, to wit, October 1, 1891, he had no certifi- 
cate, as pmvîded by thé sixth section of the restriction act, as amended by 
thé àct pf Juljr 5, 1884. 

"The court conciuded from thèse promises — * (1) That the défendant is not 
in fact oneof the class of persons not lawfully entitled to remain in the United 
States; [by which I understand that he was lawfully entitled to so remain.] 
= « .'1^2) That, hàvlrig been permitted by a collector of customs to land, after 
a temporary absence from the United States, without fraud on his part, the 
défendant cannot be lawfully sent out of the United States becauseof a mère 
error in a collector in not exacting légal évidence of the facts as to his iden- 
tity and the nature of bis business. ' In my opinion, the law does not author- 
ize, but forbids, the exécution of the warrant issued by the commissioner 
in this case. It is the judgment of this court, therefore, that the order and 
judgment pf the commissioner be réversed.' " 

In the opinion of the court which accompanied the findings of fact and 
conclusions of law the court appears to hâve assumed that section 12 of 
the act of September 13, 1888, is in force, and that consequently the ac- 
tion of the collector in adinittin'g Gee Lee was final, and not reviewable 
by the court, i 
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But we are of opinion that such section never went into force. 

It occurs in a statute entitled "An act to prohibit the coming of Chi- 
nese laborers to the United States," the taking efïect of which so far ia 
made to dépend npon the ratification of a treaty then pending between 
the United States and the emperor of China, which ratification had never 
taken place. 

Particular provisions of the act may be in force, as not being within 
the purvieW thereof, as declared in section 1, as follows: "It shall be 
unlawfu] for any Chinese pùrson, whether a subject of China or any other 
power, to enter the United States except as hereinafter provided." 

Such is section 13 of the act, which provides for the arrest and dépor- 
tation of" any Chinese person * * * found unlawfully in the United 
StateSj" and under which this proceeding was instituted. 

It follows that section 12 of the statute, which is wholly taken up 
with the future landing or excluding of Chinese passengers by the col- 
lecter, is not in force, and his act in admitting or refusing Gee Lee to 
enter the United States is not final ; but the truth of the matter may be 
inquired into in any appropriate judicial proceeding, of which habeas 
corpus and arrest for being unlawfully in the United States are two. 

Section 13 of the act of 1888 contains this clause: "But any such 
Chinese person, convicted b'efore a commissioner of a United States court, 
may, within ten days from such conviction, appeal to the judge of the 
district court for the district." 

No express provision is niade for an appeal from the jndgment of the 
district judge in such a case; 

Section 6 of the act of 1891, creating this court, provides that it"shall 
exercise appellate jurisdiction to review by appeal or by writ of error 
final décision in the district court * * * in ail cases other than those 
provided for in the preceding section" of the act. 

If, under the circumstances, the words "the judge of the district court 
for the district" can be held équivalent to the words "the district court 
for the district," a writ of error will lie from this court to review the 
judgment. 

We are of the opinion that the statute should be sO read. The learned 
judge of the district court, from the allowance by him of the writ of er- 
ror, evidently so thought. Every argument of convenience and utility 
favors this concltision. Ûniformity of décision in a very important mat- 
ter will thus be secured. 

" Judge of the d istrict court " and " district court " are not, strictly speak- 
ing, convertible terms. But they are so in a popular sensé, and it is 
safe to assume that congress, in the use of the former phrase, in this con- 
nection, intendôd to give the party an appeal to the district court of the 
district. 

Since the décision in the court below, the Case of Lau Ow Bew, 12 
Sup. et. Rep. 517, bas béen decided by the suprême courtj in which 
it is held that the certificate required by section 6 of the act of May 6, 
1882, as amended by the act of July 5, 1884, does hot apply to Chinese 
merchants domiciled in the United States, who, having lelt the country 
v.50F.no.3— 18 
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for temporary p^irpoeiw» (WWift »'«»ej1ert«^tv.seek t<> îfrientQl^it : an tbeîr! re- 
tïçrn itp Ibeif business afld îthejr home?, atid is only applioablo to "Chinese 
residjqgUn Cbina, or some otber foreign qountry, and abgut to come for 
.the fiïSlt twe into the United States i for travel or business, or take up 
•tbeir résidence." :::.':;., v, ,.:';'.^: ^\\ i^u, 

The claim that a Chinese merchant, long domiciled in. the United 
Stateg, on seeking to r&rEinter the same. after a temporàry absence, should 
be reqiiired to produce a çertificate of the Chinese government, Qoncern- 
ingfacts of which such govemnaent could not, in the nature of things, be 
expected to hâve any knowledge, is fitly characterized by the chief jus- 
tice ^sfunreasQnaWo and absurd," 

The fuling in Lan Qm JSew governs this case. The décision of the 
district court, though givep on aground in which we do not concur, is 
correct, and must be aflirmed; and itis so ordered. 



vBbioeill d oî. «^ Mayob, Ba?a, ci' City of: Balti&iobb. 
, (CTrcM« ÇoMr*. D-/M«ri/lancl. April 87, 1892.) 

L PATBNîk 'WK INVBNTIOHB— tjNCBSTAlNTt 0» CLAW— WaTBH HbATB» FOB FiBB EH- 
aiNBS. 

LQtters patent No. 91,183, issued 4-}}go.fit 8, 1868, to William A. Brickill, cover a 
waterlieàter ccnnected TrttHtbebbUérof a steam flre'ènglne by two détachable 
pipes, one carrylng the cold water to the beatec and the other returningit, heated, 
to the boiler, thns "malntalning a free circulation between the boiler and heater, " 
and keepîng the water in the boiler alwàys hot, so as to expedïte the génération of 
iSteam on a flre oalL Pipes controUed by eoCks connect the heater with a water 
t^nk, and when the engme is away thepame circufation, is estajblished and main- 
taiiledbetweéii the heater à^d the tank, "thé otijéctboîlig to préserve the coU or 
heater. " The claim is for the "corn bination^ with a steam Sre engine, of a heatlng 
apparat;u8, constructed substatitiaUy as described, for the purposesfuUysetforth." 
lietc^ that It sufficientiy ap'^ears that thé tank is a part of the heater, and hot a 
separ^t^, Cernent of the oombination, and ibe patent is not void on its fax» fOr nii- 
certainty. 
a. Samé— CoMiéis'ATibN. 

Construing the tank as part of the heating apparatus, the claim cannot be said to 
show f|]»its lacQ.only an unpatentable ^ggregation of parts, since there is a Joint 
And' c0^operatiù$r action between the heater and the boiler, and the action of each 
influences the action of the other. 

At Law. Action by TiVilliam A. BrîckiU and others agaînst the mayor 
and city councii "of Baltimore for damages for infringement of letters pat- 
ient No. 31,il32,,.issued to plaint;iff Attgust 8, 1868, for an improvement 
in "feed-water heaters for jjfceam fire epgines." Heard on. démarrer to 
the déclaration. Overi'uled.; 

The spécifications dcscribe, substantially, a water heater connected 
with the boiler of a steam fire engine by two détachable pipes, one car- 
rying the cold vater ,t0; the heater, and the other retuïning it heated to 
the boiler; thus "mainttunipg a free circulation between the boiler and 
heater," and keepiqg t^e water in the boiler always bot so aa to expedite 
the gençj'atiop ofeipamon a fire call, . Kpes cojitrolled by eocks con- 
nect the heater Tsçith fi water tank^ and, wben the engine is away, the 
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pame çirciilatipn is established and maintained between the heater and 
the tank, "the object being to préserve the côil or heater." 

Rnphaet J. Moses, Jr., Arthur Stewàrt, aud A. 0. Trippe, for plaîntiffs. 

Albert H. WalUer and Albert Ritchie, Corp. Counsel, for défendant. 

MoKEis, District Judge. The ground of demurrer urged at the hear- 
ing is that the plaintiffs' patent is void on its face, because it does not 
point out and distinctly claim the part, improvement, or combination 
which the patentée daims as his invention or discovery; and it is also 
urged that the patent is void because it appears upon its face to be for 
an unpatentable aggregation of a steam fire engine and a heating appa- 
ratus. The claim of the patent is expressed in the following words: 

"Having thiis described my invention, what I claim as new, and désire to 
Becuie by letlers patent, is the combination with a steam fïre engine of a heat- 
ing apparatus constructed substantially as described, for the purposea f ully 
setforth." 

The spécifications describe the water heater, and the means by which 
it is to be connected with the boiler of the steam fire engine, so as to 
establish and maintain a circulation of water between the heater and 
the boiler while the engine is in the engine house. In describing the 
construction of the heater, mention is made of an attachment to it called 
a "water tank," which cornes into use when the fire engine is detached, 
and which then préserves the heater from the danger of burning tjut. 

It is urged that, if the claim be construed to inciude the water tank 
as one of the éléments of the combination, then the claim is not for a 
patentable combination, but /or a mère aggregation of devices, because 
the water tank does not come into use until the boiler is taken away, 
and there is therefore never any joint action between the boiler and the 
tank. It is further contended that, if the claim be read as if the tank 
had been disclaimed as an élément, still it is argued that there is no 
conibined co-operating action resultingfrom the attachment of the heater 
to the boiler, and that the boiler is simply the inert réceptacle of the hot 
water circulating through it, the heater being the only thing which aets 
at ail. This line of argument, it appears to me, leaves out of considéra- 
tion the bénéficiai resuit which is the object of the combination, and 
seeks to put a much too restricted and artificial construction upon pat- 
entable combinations. The object sought to be accomplished is to 
keep the water in the boiler constantly hot, without keeping up ail the 
time a fire under the boiler, awaiting the time when the fire engine 
might be nèeded, so that steam can then be quickly raised. This can 
be accomplished only by COmbining with and attaching to the boiler 
some heating device in such manner that the water will circulate between 
them. As stated by Mr. Justice Curoîs in Forbush v. Cook, 2 Fish. Pat. 
Cas. 668: 

"It is not necessary that thé several elementary parts of the combination 
should HCt simultaneously. If those elementary parts are so arrangea as tu 
produce some one practical resiilt, which resuit, when attained, is tbeprud- 
■net of the simiiltaneous or successive action of ail the elementary parts, 
viewed as one entiré whule, a valld claim for thus combining those elemen- 
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tary parts maybe made* Kor is It requîsitè to include in the claim for a 
combination, as éléments thereof, ail the parts of thé machine which are nec- 
essary to its action, save as they may be understood as entering Into the mode 
of combining and arranging the elenaents of the combination, " McKesson v. 
Carnrick, 19 Blatchf. 158, 9 Fed. Eep. 4A; Smith v. Fay, 6 Tish. Pat. Cas. 
446. 

Il is not a tenable proposition to say that the boiler is a mère inert 
réceptacle, incapable of any joint action. The object to be attained is 
to enable the boiler to furniah steam as quickly as possible when the de- 
mand for it cornes. The combined action of the heater and the boiler 
accomplighes this resuit, although by successive steps. The water cir- 
culâtes through the Connecting pipes between the boiler and the heater, 
and onè could not act wdthout the other to accoinplish the resuit pro- 
posed, although the final resuit is attained after the boiler is detached 
îrom the heater. I take it, therefore, that there can be no more objec- 
tion to a claim for a combination of the heater and the boiler than there 
wotild be to a combination of an erigine and a condenser, or of a boiler 
ahdi a water feeder of any sort; and that it is quite clear that, if the claim 
or the spécification distinctly disclaimed the water tank as an élément, 
the ccoûbination would not be on its iace open to any objection as an un- 
patentâble aggregation. 

Tbe'ohly question, then, îs whether the claim is tincertain as to the 
éléments of the combination. In his spécifications the patentée statea 
that he is- — 

" Well aware that the f orm of the heaternsed, as wellasof supplying water 
after the angine has been detached therefrom, may be varied without chang- 
ing the pâture of my invention, which, as already set forth, consists in Con- 
necting, to or combining with a steam flre angine a heatingapparatus, so that 
water Tieated to nearly the boiling point may be supplied to the boiler of the 
angine, that the steam mây be more rapldly generated, and consequently I do 
not wish to be understood as intending to claim any peculiar arrangement of 
heàting apparatus herein shown." 

Eea,ding the claim in connection with this explicit statement in the 
spécifications, I can perceive no uncertainty in the claim. It expresses 
to my mind that there are but two éléments in the combination, — 
One a steam fire engine and the other a heating apparatus, constructed 
substantially as described. Just what scope is to be given to the words 
" constructed substantially as described " çannot intelligently or rightfuliy 
be dedded ùpon a demurrer in advance of testimouy as to the alleged 
infringement. To do so would be to necessarily disregard the rule that, 
where a claim is open to two constructions, the one will be adopted 
which will préserve to the patentée his actual invention. There is no 
ihdïé unçprtainty in this case as to the actual extent of the claim than 
there' is in "èvery case in which it may be necessary to consider the state 
of the art at the date of the application, in order to define the limits and 
ficope of the invention described in the patent. The demurrer is over- 
ruled.' i 

'This patent was also sustained, on demurrer, on substantially thei same grounds, in 
BricKiUv. Citi/ 0/ Haryord, 49 Fed. Eep. 372. 
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G. G. White Co. V. Miller et al. 
(Circuit Covrt, D. Massachusetts. April 27, 1893.) 

1. TEADB-MaBK— InfBINOBMENT— BOUKBON Whiskibs. 

Plaintifl and his predecessors hâve long used upon their whiskey barrels a trade- 
mark consisting of a picture of a chicken cock standing upright, within a oircla 
surrounded by thewords, "Old Bourbon Whiskey, Bourbon Co.,Ky., "andbelowthe 
picture tbe words, "From J. A. Miller, Paris." For over SOyears this brand has( 
been known to the trade as "Miller's Chioken Cook Whiskey" or "Chicken Cock 
Whiskey. " Défendants, doing business in Boston, adopted a like picture, inelud- 
ingthecircle; their brand beingoalled "Miller's Game Cock Rye." On the label, in 
smaller type, are the words: "ïhe King of ail Whlskies. John Miller & Co., Sole 
Proprietors, Boston, Mass. " Held an inf ringement ; and It is immaterial that de- 
fendants use the device both upon barrels and bottles, while plaintiff has hereto- 
fore used it only on barrels, and that défendants' whiskey is a "blended" whiskey, 
having but one statnp, while plaintifPs is a "straight" whiskey, having two stamps. 

S. SaME— PRBtlMINABT ISJUNOTION. 

A preliminary injunction against the use of a trade-mark will be granted when 
from the afadavits the court is satisfied of the infringement, unies» there are spé- 
cial circuinstances whioh tàke the case ont of the gênerai rule. 

In Equity. Bill by the G. G. White Company against John Miller 
et al. for infringemerlt of trade-mark. On motion for a preliminary in- 
junction. Granted. 
, Avery & Hobbs, for complainant. 

Rvssell & Putnam, for défendants. 

CoLT, Circuit Judge. This is a motion for a preliminary injunction. 
As early as 1856, James A. Miller, of Paris, Bourbon county, Ky., who 
was then engagea in the business of manufacturing and selling whiskey, 
designed and adopted a certain trade-mark, which is the subject-matter 
of the présent suit. The complainant, through mesne conveyances from 
Miller, became and is now the exclusive owner of said mark. The trade- 
mark consists of the représentation or picture of a chicken cock stand- 
ing upright within a circle surrounded by the words, "Old Bourbon 
Whiskey, Bourbon Co., Ky.,"and within thèse encircling words, and be- 
low the représentation or picture, are the words, "From J. A. Miller, 
Paris." This whiskey, for more than 30 years, has always been known 
in the trade as "Miller's Chicken Cock Whiskey" or "Chicken Cock 
Whiskey," and it has been noted for its high grade and uniform excel- 
lence; and this mark has been stamped upon every barrel or package of : 
whiskey made or sold by Miller or his successor in the business. The 
défendants are the firm of John Miller & Co., doing business as whole- 
sale liquor dealers in the city of Boston. About the year 1887 the de- 
fendants adopted a brand or trade-mark for their whiskey which con- 
sista of a cock standing upright, inclosed in a circle, and which is- called 
"Miller's Game Cock Bourbon" or "Miller's Game Cock Rye." There 
is àlso printed on the label in smaller type, and underneath the picture, 
the words, " The King of Ail Whiskies. John Miller & Co. , Sole Propri- 
•etors, Boston, Mass." In 1886 the défendants adopted a label for their 
whiskey which varied in some particulars with theformabovedtescribed. 
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It appears that this earlier form was only used to a lîmîted extent, and 
bas now been abandjoned. UpoA a compariaon of thèse two marks, they 
appear in ail essential characteristics to be almost identical. The main 
feature of the mïïtk in eaçh case ia the représentation of a cock standing 
upright. The name of Miller on each label is the same. The désigna- 
tion of the one as "Miller's Chicken Cîock Whiskey" or "Chicken Cock 
Whiskey , " and of the othér as " Miller's Game Cock Whiskey " or "Game 
Cock Whiskey," is the mère substitution of the word "Game" for 
"Chicken;" and this différence, together with other minor différences, 
are not enough to protect the défendants in the use of what is distinc- 
tively the cpmpiajnant's mark. A glance at the two marks shows that 
the défendants hâve taken bodily the picture or représentation which 
forms the çomplàinant's trade-m^k, and appropriated it to their own 
use. To my mind the infringement is so clear that it requires no fur- 
ther discussion; and, if there is any défense to this motion, it must rest 
upon soniie other ground. 

The complainant uses its tradè-mark upon barrels of whiskey. The 
défendants use their mark upon barrels and upon bottles of whiskey, 
but more extensively upon the latter. The odmplainant's whiskey is 
what.is knoiwn, as "straight" whiskey, — that is, a whiskey coming di- 
rectly from the distillery; and the barrels hâve two etamps upon them, 
— one stamp being tixed when it comes from the distillery and goes into 
the government bonded warehouse, and another stamp when the tax is 
paid and the barrel taken out. The défendants' whiskey is what is 
known as A "blended "whiskey; that is, it is madé under a rectifier's 
license, by blending together whiskey of différent grades, on which the 
tax bas been paid. When the whiskey is put into barrels the gauger 
affixes one stamp, and it is theu ready for the market. It is strongly 
urged by the, défendants that, owing to thèse circumstances, no one 
would bedeceived into purchasing. the "Game Cock Whiskey" for the 
"Chicken Cock Whiskey," and that, therefore, they arejustified inusîng 
their mark. : But it surely cannot.be said that, a person having a valid 
trade-mark, which he uses upon one form of package, another person 
can âdopt, the same mark upon the same form of package, and is justified 
in its ïtse because he also puts it upon another form of package. Nor is 
is very material whether the barrels hâve one or two stamps upon them, or 
whether one kind of whiskey is straight and the other blended, or the 
price of one is a little greater or less than the other. It may be that, 
owing to thèse différences, no expert or dealer in whiskies would be de- 
ceived into purchasing the one for the other. This, however, does not 
constitute a sufficient défense. The reâl question is whether the resem- 
blance between the two marks is not so close that the public would be 
likeiy to bé déceived, atid thusenable the défendants to succeed in palm- 
ing off their gôods as those of thè complainant. Suppose, for example, 
the complainant, or thosô who purchase from the complainant, should 
décide to put.up the "Chicken Cock Whiskey" in bottles with a label 
representing their trade-mark ; it is évident to me that the public would 
be likeiy to be deceived into buying the détendants' whiskey for that of 
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the ccimplaînaùt. The complainant bas la right of property in this trade- 
mark, and it Kas a right to use it upon |iàckages of différent fprm, which 
contain its whiskej'; and the défendants hâve no right to adopt a mark 
so nèar like it as to he liâblô to deceive purchàsérs, whatever the size or 
form of the package may be. 

The granting of a preliminary injunction dépends upon the spécial 
circumstances of each case. This case has beeii fully tried upon affi- 
davits. Ido not see what new proof could be brought forward by either 
side at final hearing. There is littk dispute of fact, and the question is 
mainly one of law, naniely, whether the two marks are so similar that 
the défendants should be enjoined from the use of the one they hâve 
adopted. In a case of this character, if the court has no doubt on the 
question of infringement, an injunction should be granted at this stage 
of proceedingB, unless there are spécial circumstances which take the 
case out of the gênerai rule. I do not find any such spécial circumstances 
in this case. The défendants contend that it would work irretrievable 
injury to them to grant this motion, but this position is not supported 
by the proofs. The défendants are liquor dealers, and they put this 
label upon one kind of liquor sold by them. It is true that money 
has been spent by them in advertising, but the only injury in restrain- 
ing them from the use of this label will be to oblige them to put some 
other form of label on this particular brand of whiskey, which is not 
an infringeinent of the complainant's trade-naark. 

Nordo I think the complainant has been guilty of lâches, considering 
the distance from Boston where the complainant's distillery is eatab- 
lished, and the fact that the évidence goes to show that Mr. White, one 
of the proprietors of the complainant company, had no knowledge of 
the défendants' label prior to 1889, and this suit was brought in 1890. 

TJpon the whole, I am satisfied that the complainant is entitled to an 
injunction; and it is so ordered. 



BoYD V. Chbbry. 
(Circuit Court, D. Icfiva, E. D. January, 1883.) 

1. Patents pob Inventions — Anticipation— Pbior Use— Milk Cakb. 

The Cooley patent of September, 1879, covers "a newprooess of rslsing cream 
from milk, " and, as stated by the spécifications, " consists mainly in water-seallng 
the milk within the vessel containing it, and also in submerging such vessel in wa- 
ter, and In apparatus hef eiuaf ter desoribed ; " the objeot being not only to exclude 
dust and dirt, but also to prevent the absorption of deleterious gases or odors from 
the air, and the exposure to sudden changes, eleotric, thermal, and otherwise, of 
the atffloéphere. Held, that the patent is valid, althougb other persons had been 
in the habit of occasion^Uy submerging vessels containing milk, as they nererpro- 
ceeded so far as' to discover the importance of the method or the valuable results 
achieved by the patentée. 

B. Same — Infeinqembnt. 

, The patent is infringed by a milk can mannfactured under the Cherry ptttent, 

' which desoribes a substantially similar apparàttté, and purports to accomplish the 

same eqds in «vibstantially thesame way; and infringement cannot be avoided on 
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the theory that the Gheriy patent Is for a device, while the Cooley patent is for a 
prooess, especially when ft appearç that tho Cherry apparatus was sold with direc- 
tion for using it according to the Cooley process. 
8. Samb — Patentable Pboobss. 

By "proceas" is meant the application or opération of some élément or power of 
nature, or of one sUBjectto another; as, for example, the art of tanning, dyeing, 
smelting ores, and the like. In such cases, the invention conslsts in the application 
of old and well-known principles to new and useful purposes. 

In Eqùity. 

The èomplainant by his bill charç;es respondeot with the infringement 
of à patent granted to William Cooley, and duly assigned to him. The 
saîd patent bears date February 20, 1877, and is "for an improvement 
iû ûbtaining cream frotn milk." It is described in the opinion. The 
déifense is twolold: (1) That Cooley was not the originaland first dis- 
coV&èr df the process described in his patent; or, in other words, prior 
ttse by ôther persons. (2) That, even if complainant's patent is valid, 
défendant bas not infririged. Pfbôfs'have been tafcen, and the case bas 
been twïde àrgued. Upon the first hearing, the court foùnd that the dé- 
fense ôrjirior' use was sustained, but granted a rehearing. 

MiiréddifjEvarts & Adcock, Wishard & Reàd, and Phillips, Goode <fc PAt^ 
itj98; for cô'ihpMnànt. 
' Stonermh, Rickel & Eastman, îoT dçfen^&nt. 

MeCftA'ftV, Circuit Judgei As it is admitted that the respondent bas 
manufactured and sold à milk èan constructed àccordîrig to the patent 
iSsued tohiih on thè 2Sd of Septeùiber, 1879, k«oWn as the "Hawkeye 
Patent," ôilr first inquiry will bô as to whether this is an infringement 
ofthe earlier patent under which the complainânt claims. An exami- 
nation of thé tWo patents will clearly show that they are substantially 
for the saïne invention. For conVèniènce I willdesighate the older pat- 
ent as the ''Cooley Patent," and the lâter one as the "Cherry Patent." 
The Cooley patent is described as "a new process of raising cream from 
milk," and the spécification déclares that "it consists mainly in water- 
sealing the milk within the vessel containing it, and also in submerging 
such vessel in water and in apparatus hereinafter described." The 
Cherry patent is described as "an improved meansof raising cream from 
milk, and for driving off the animal beat ûrvapor contained in the same 
in the shortest and best possible manner;" and the spécification further 
déclares that "the invention consists éSsentially in water-sealing the milk 
within the vessel containing it, by means of a cover of novel construc- 
tion, and submerging such vessel and cover in a tank of water." In both 
patents, 6ne,inaiii purpose is declared to be the excluding of the milk from 
the outer atmosphère during the process of raising the cream. Thus 
the specificaition in the Cooley patent déclares: 

"By my présent invention I water-seal the can or other vessel containing 
the milfc to be treated, whereby ail possibility of the entrance into it of for- 
eign matteri' gàses, or odors is prevented," etc. 

And the spécification in the Cherry patent déclares that— 
"The vessel containing thè milk is submerged in a tank of water, and the 
milk nôt only excluded trom the outer atmosphère, but an equality in the 
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température is éstablished and maintained throughout tbe entire vessel, and 
the animal beat or vapor driven out into the aurrounding water." 

In both patents the utility of the invention is dedared to consist in 
substantially the same thing. Thus the spécification in the Oooley pat- 
ent says: 

"Theordinary mode of ralsing cream is with open cans, either shallow or 
deep, and then by hand labor skimming the cream f rom the surface after the 
milk bas stood from say thirty-six to forty-eight hours. This mode is open 
to several serious objections, among which may be named the exposure of 
the milk,to the atmosphère, from wliich it attracts insects and absorba gases 
and odoifs, often very deleterious, and from which it collects and retains dust 
and dirt floating in the air; the agitation of its surface from winds and other 
causes; tbe great length of time required to raise the cream; the unavoidable 
lack of uniformity in the quality of the cream, and consequently in the but- 
ter made from it, becauseof the varions subtile and invisible atmospheric 
causes which tend to taint, acidify, or otherwise vitiate it; the positive and 
direct exposure to ail the sudden changes, electrical, thermal, and otherwise, 
of the atmosphère; and the necessity of having pans enough to hold the milk 
of two or more days' milking." 

On the same aubject the spécification in the Cherry patent states: 

"It will be observed that by the old method of raising cream in open, shal- 
low pans, the milk absorbs deleterious odors and gases, and collects dnst and 
dirt floating in the air, and is also subject to varions changes of atmosphère, 
and rendering a lack of uniformity in the quality and quantity of the cream 
•produced, and consequently lessening the value of the butter made from it. 
By means of the présent improvement thèse objections are entirely obviated, 
inasmuch as the vessel containing the milk is submerged in a tank<of water, 
■and the milk not only excluded from the outer atmosphère, but an equality 
in the température is éstablished and maintained throughout the entire ves- 
sel, and the animal tieat or vapôr driven out into the surrounding water." 

The similarity in the two patents beoomes still more apparent when 
we come to compare the description of the invention, and the milk cans 
actually constructed under them, some of which are, in évidence befpre 
-US. In both there is a pj'lindrical réceptacle or pan for holding the 
milk. In both there is a tank or vessel for holding water into which 
the milk can is placed. In both there is a movable cover for the can, 
shaped somewhat like an ordinary tin, pan, and placed upside dow:n on 
the top of the can, the overlapping or flaring sides of the cover leaving 
^n annular space between such sides and the can. Both are rendered 
airtight by water-sealing; that is, by being submerged in water, or so 
nearly submerged that the air is excluded from the can. In both the 
process contemplâtes that the can shall stand in the water untU the 
cream is gathered at the top, and in both an outlet is provided at the 
bottom by which to draw off the milk, leaving the cream only in the 
can. True, there are some difierences, but they are immaterial, and 
my conclusion is that the two patents are substantially identical. 

But the counsel for the respondent insist that he has not infringed 
the Cooley patent; and their argument is that said patent is for 9, pro- 
■cess, and not for a mechanical device, while respondent's invention is 
:|or the latter, and not for the former. It is impossil?le tomaintaiu this 
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^(ailtifeî6tîlcfe;;bét»éên thë tjwo jik'teritsv . What bne Is^ iïi this respect, thé 
other is. TÏÎby are 'dike^ ' Iri' nijf^^'Jàdgmentj-ttoffi'patséhts doveï-à pré* 
:ceSs tobetàcéomplished ;by a combinàtion: ôf imechamcai devices. A 
processi» patéhtable, jprowided tbat it is new land useful. : By "process" 
is meant the application or opération of some élément or power of na- 
ture-f orof oné subject tOianother; Aaexamples of patçriteble processes, 
théaW of tanning, dyeing, smelting ores, and the likeî may be men- 
tioded. In thèse and in other sinailar cases the nierit of the invention 
çongists, npt în the discoyery ofàhy new law of nature or priiiciple of 
scjence or,riatural phÙpsipphy, h^^^ the application of old àPd well- 
knowB.pnaciples to new andiiseM pwrposes. There,caii be no patent 
upon anabstract philoBôphicaliprinc^e. Thelawaof nature and prop- 
ertiefli bf matter are presumed to be known to and subject to beutilized 
by àB ^like. But thé applicatioû ôf'any one ôr morie Of theae laws or 
■pf^ijîjlle^ tft.a pfàcticàl object, aiid "^cf 'as tô sëÇÙTe à "taseful resuit not 
[pj5fiy|qiii4y.;at|ained,/i8 patenta,'t?le», , Nmkon v.-Bar^cyrd,,! Webst. Pat. 
Cas. 296; Corning v. Burdén, 15 How. 267; Codiranev^Deener, 94 U. S, 
780iIiubb^Co.v.Goo(iyear,2Wan.7^8. , , 

Idoubt very mucH whéther tiie mëchahical applmncès described in 
èàch'ëfthfe, patents is patentable asideft-om the procjess. Considered 
iiier;^îjy,'a8 cans or milky^ssels, Iherè'would sèem to be little, if ahy, 
novelty in them. But. hôWever thiis may be, it appears, from an in- 
spection of the Cherry: patent itseif, tbat It is intended to cover the pro- 
cès», aiidthat the cans are to be used only for the purpose of raising 
crèarh in thé manner described. Besides, the évidence discloses the 
fact beyStkd question th^t the respondeht manufacturés the "Hawkeye 
P8n,"àti.i^,sçïj^!itt0 cUsioiners to;^e,tiBéd by them in, raising creamfrom 
milk according to the process described in the Cooley patent. He ad- 
vertisês âhd yâls the cab for this VéTy purpése; They are especially 
adaptéd'to it, âtid to lib other, ànd the înférence arisiiig from their sale, 
thatthéy àré'tb be used, would be very strongi When it is added that 
they arè^ënëràlly, if tiot alwaya, acfcompanied by dirëûtions to purchas- 
ers as ■ fo thé' tiiode of ùsiiig them, which directions reqùire the adop- 
tion ànd Use bf the Coôléy process, ît. becomes very clear that the fact 
of iMrittg(^ëM is establiéhed. Btrwkerv. Dms,Z Bân. & A; 518; Chem- 
icàrwWêi'V*. jHefc^è*, 2 Ban. & A. 35,1; WaUacev. Holmes, 9 Blatchf. 65. 

It Ôtïly ïèiii.klns to consider the disfense of prior uise. The proof un- 
doubtédly shows that^beforè the date of Cooley's înventioti, several other 
pérsonsl hkd beèïlin-Hhé' habit of occasionally sùbmer'giiig vessels -con- 
taîniîlg'm'ilfcduMè thé process of raising creamtherefrom, and in some 
instancèèV'ât-lèaât, such use was public. But it also clearly appears 
that nonë'oîthèsie j^ersons procëeded'so far as to discbver the utility of 
the proëé3a,''ioj* weré àWare bf the fact that by it the important and val- 
uable réèuîtàt'isinGé achieved by Cooley could be aecùred. ■ Itisbeyond 
doUbt that ;Cot)ley was the first to discover and fô make known to the 
public thé Tàçt thât by this process the creàm could be raise'd in a mueh 
ahorter pèriod bf time than by àiiy other known means, and that by it 
a better quality bf butter waS to be seeuïed at a reduced ; cost. Thé 
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others doïibtless came very near to Ihis discovery, but tTiey overlooked 
it, -as is apparent frbm the fact that no other one of them thought enougb 
of the process to permanently adopt it, or to apply for a patent upon it, 
until after the Gooley patent had corne into use and its greatutility had 
been dÈmonstrated. It fôllbws that the controlling question upon this 
brànch of the case is whethér it is necessary for the défendant, in or- 
dèr tosustain the défense of prior use, to show, not only that the pro- 
cess was publicly used beforeCooley's discovery, but that it wasso used 
by some person or persons who perceived the fact of its utility, and who 
knew what could be accomplished by it, and who communicated this 
information to the public. 

But, upon authority and upon principle, I am constrained to answer 
this question in the affirmative. In TUghman v. Prodor, 102 U. S. 711, 
the suprême court, through Mr. Justice Bbadley, held an alleged prior 
use not sufficiently proved, for the reason, among others, that the re- 
suit had been accidentally and unwittingly produced, while the oper- 
ators were in pursuit of other and différent results, without exciting at- 
tention, and without its even being known , what was done, or how it 
bad. been dône. In Pelton v, Waters, 7 O. G. 426, therule is distinctly 
recognized that the prior discoverer or inventer must hâve had such a 
conception of the invention as would enable hini to give it to the pub- 
lic. Said Emmons, speaking of the aUeged prior inventor in that case, 
" he not only did not give and could not give it [the invention] to the 
public, but he did not possess it himself." The same rUleis recognized 
in Andrews v. Ckirmart, 9 0. G. 1011, where it is declared, in effect, that 
the person " who first discovers the principle, and by putting it into 
prâctical and intelligent use first makesit available to man," is the first 
inventor. 

If the alleged prior use of the process was under such circumstances 
that the public obtained no knowledge of the mode of its opération, or 
of the results to be attained by it, there is no prior use, within the 
meaning of the patent law. 

"In other words, if the parties who made the combination, although see- 
ing with the eye perceived not, and hearing with the ear understood not, 
* * * they added nothing to their oWn stock of Isnowledge; and the fact, 
if observed by other men, (if they understood it not.) added nothing to the 
science on that subjeet. Therefore the invention was not made until the 
parties contriving, or others observing, the existing combination, saw that it 
could be made availalile for the purpose of producing a resuit similar to the 
one which the plaintififa hâve mention ed in their spécification." Ransom v. 
Mayor, 1 Fiah. Pat. Cas. 267. 

Thèse adjudications are based upon a sound principle. The rights 
of a patentée are granted to him upon the considération of the giving 
by him to the public of a new and useful discovery. If some one be- 
fore him had already given the same invention or discovery to the 
public, this considération falls, and he bas no basis for bis claim of ex- 
clusive right. Hence it is that the alleged prior invention must hâve 
been made public. If kept secret by the first inventor until the second 
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Êaaf difecsovered ît and given it to the public, the latter will be protected, 
fôrit ta tSç> Mfti that the public is indebted; it is from him that the 
public bas received valuç; and, as no one can impart that which he 
does nôt possess, it must appear that the alleged prior inventer waa 
awàre, not ODly.of iiia discovery, but also of its wtility. Thèse consid- 
érations lead to the conclusion that complainant is entitled to a decree 
in accordance with the prayer of the bill for an injunction and account- 
ing. Let a decree be entered accofdingly. 



■ FoBACE V. Salinas. 

' {DUmct CffWrt, D. South CaroUna. April 20, 1893.) 

Al>MIRAli,1rr-rC08TS— QBNEBAli AVBRAGE — lilBELANT MaiNLT StrCOESSPOI» 

Asuit In gênerai average was brought by libelant, a shipmsster, againstrespond- 
ent, wfa denied the necessityfor the jettlson, thus making thé main issue whetber 
libeilabt's eutire daim was a f raud. This suit was the only method of arriving at 
a solution of tbè question. Libelant was successfui on the main issue, though the 
amount of his olaim was âlmlnished, for want of évidence which coula satisfy the 
court. . Meld, that respondent should pay the costs. 

In Admirtdty. 

/. JV. Nathans, for libelant. 

/; P. K, Bryan&nà Z), B. GiMand, for respondent. 



SiMONXôN, District Judge. The only question remainingjîs as to the 
costs. Upon whom must the burden fall ? In law cases costs consti- 
tute the ipenalty pro /a/so ctawore ; they inevitably folio w the verdict or 
décision. In this court, as in.equity, they do nOt necessarily fall on 
the losiiog .part.y, and are. altogether within the discrétion of the court. 
When the litigation bas arisen unneeessarily, either: by haste before a 
settlement can be effected , or by unreasonable conductposÉ litem, render- 
ing a settlendent impracticable ; or wben there appears in the testimony 
such action qn the partof the litigant as repders him obnoxious to the 
disapproval of thé court; and sometimes when the question involved ia 
of such a èharacter that both parties are equally interested in the décis- 
ion madei-'-^in' thèse instances, aiid in mahy others, varying sometimes 
with the, casé and sometimes with the disposition and temper of the 
judge, costs are divided, or apportioned, or put upon the successfui 
party. In the présent case the ship reached port, a jettison of cargo 
and other matters having occurred during the voyage. The usual and 
proper steps were taken. An average bond was executed, and the cargo 
delivered. ; Aniadjustment was made by an experienced adjuster. Re- 
spondents being dissatisfied, not with the mannerof, but with the occa- 
sion for, the àdjustment, tliis libel was brought. The answer denied 
anyresponsibilijty for the jettison, especially and particularly for much 
of the ship's property. 
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The suit was necessary. The adjustment, having been based on an 
ex, parte statement, could not bind the parties. No solution of the ques- 
tion coyW be had in any other way, The resuit has been a réduction 
of the amount due on gênerai average, but has established the fact that 
it is a case of gênerai average. I do not perceive any impropriety in 
bringing the suit, or any eouduct on the part of the libelant which would 
hâve preyented a settlement if practicable. The main issue was, was 
ail this claini for gênerai average a fraud? This issue has been decided 
in favor of the libelant. The amount of bis claim was diminished for 
want of évidence which could satisfy the court. There is an atmos- 
phère of suspicion hanging around cases of this character which, resist 
it as we may, has its influence. The libelant has had the disadvantage 
of this. I am not disposed to burden him further. Let respondent 
pay the, costs. 



The Geace Littleton. 

Lyons V. The Geace Littleton. 
(District Court, D. South CaroUna. Aprll 28, 1893.) 

BxAUAlr's Wages— B.EPUSA1, TO Gk> Aboakd— Intoxication— CoNTBAor. 

Whiere a seaman, who has signed shipping articles, went to his vessel, on her 
sailingday, intoxicated, and decUned to go aboard, and the master, being pressed 
for time, thereupon shippéd another man, held that, while the fact that he was 
drunk wBSi not a sufficleut ground for a rescission of his contract, his refusai to go 
aboard eotltled the master to snpply his place, and, when the place was fllled, bo 
'subséquent application could help him. 

In Admiralty. 
Huger Sinkler, for libelant. 
. Bryan & Bryan, for respondent. 

SiMONTON, District Judge. This is a libel for damages for breach of 
contract of hire of a seaman. Libelant signed shipping articles for the 
Grâce Littleton on 19th March, for a voyage to West Indies, at $20 
per month. When he signed he was told to go aboard the next day at 
7 o'clock.A. M., as the vessel would sail that aftemoon. The vessel was 
at the Northeastern Railroad wharf, and libelant did go to her the next day 
about 9 A. M. Now cornes the inévitable oonflict of testimony. He 
says that he went to the vessel with his duds, ready to enter upon his 
engagement, and that the master refused to let him go aboard, alleging 
that he was drunk; that, although he had taken a glass of béer or so, he 
was sober; that during the day he sought the master, with his counsel, 
and ofFered again to fulfill his contract. Mr. Getty, a clerk at the wharf, 
says that he saw a sailor at that wharf that morning going towards the 
schooner, and that, although he evidently had been on a heavy spree, 
he had sobered up. I will corne to his testimony again. Hendrix, the 



286 ÏEItËBÂi:. 1ÉtÉ#0RTEIt^ TOL 50. 

Uôat<dîiif hôOÈB teepér, kafs that iÔiis sailor was staying àt hîs house 
■veitil' thé t^ôfo&érsâilbrs, who bàd' 'signed the sarae articles &s hebad; 
tbat altj*8u!a.iSt to appoïîntnient Ee gM'thém ready the mûirning of the 19th 
tb'j^rôèi^d IhiihibWàgbn to thé vesselj- thiat th© bther twéiwfetë reftdy witb 
tliéir»ÊlWj^iil»ttt Ifcât'iiMàfit éouldibeifound nowheïè^n : pattîttg his bag- 
uage oii'tÉW Itagoriitthëy stattédv'ând'finding libelttiit oti their way, at 
thé oomer of State and Cumbérlahd streèts, they went to the Nôrtheast- 
em Railroad; that libelant had aill! the appearanee of a drunken man, 
firidh*d a pint bottleof whisky in his pocket, from whidh he took drinks 
oH-his way tip; when they reached the Northeastérn Railroad, the other 
saiilors got ofF, and went to the schoorierji the libelant sWore that he would 
ûot go on her,'and, M despiteof theremonstrances of witness persevered in 
his déi^KltiOns to thibMect; that thé master came upi and askedwhohe 
was, and if he was for his schooner; on his reply that he was, the mastei* 
ordered him to go aboard, and he positively refused to do so. The 
master confirma ail this, and says that the man was drunk; that, finding 
libelant in this condition and refusing to go aboard, he went to the 
shipping commissioner and shipped another m^n; that he had no time 
to wait; his vessel was reâ\îy for séa; he întended to leave that evening, 
and that to do so he needed the services of the crew in fixing his deck 
load; so, this man refiîsihg to go on boaïd, he supplied his place at 10 
À. M. The shipping commissioner says that he saw libelant the mom- 
ing of 19th, about 11 a. m., and that hé Was then séeking the agents of 
the schooner.^ I bave no, dou ht that the libelant did, about 1 o'clock, 
try to resame his engageinént. I agrée with the proctor for libelant that 
the fàcl'.thajl libelant was drunk, when he went to the vessel, assum- 
ing that lie was in this cdndition, would not be sufficient ground for re- 
scifesion bf this éohtràct. DuricànV. Shmo, 19 Fed. Rep4 521. The diffi- 
culty in his way is his refusai to go aboard, spoken of by the master and 
the man Hendrix. The latter is in some measure corroborated by Mr. 
Getty at the railroad. He says that he heard a violent altercation be- 
tween the sailor and the boarding house keeper after the wagon cameup. 
To be sure, the witnesses are not free from suspicion, Neither is libel- 
ant. Uûfbrtdïiately for him, he isalone. It is not improbable that the 
sailor was drunk, and that he did carry on as stated, and, if the master 
had had titné and patience, he may hâve gotten him aboard ail right. 
But the màstér was pressed for time. He was compelled to fiU up his 
crew at once; Hedid so. It wotild be unreasonable to compel him to 
wait on thé récovery of the sailor from the condition in which he put 
himself. When the_ place was filled, no subséquent application of libel- 
ant could help him. His own conduct forced the master to go for some 
one else, and, îf he loât his place, libelant can only blâme himself. 
The libel is dismissed. 
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The James H. Shhigi<ey. 
Lawson »« Thb James H. SHBiâLEY^ 

(VmrictCmirt, N.D.New, Tork. AprU2SiilSSa.) 

SBÀMi.N's WAeBS— Femalb Cook— Whb of Fibst Cook. 

On tbe'eviâence, held,iha,i the libelant, who -Was tbe wife Of tbe cook on a'steam 
bargevtiBd bées eagageaby-tbomaster of the barge as second cook, and was en- 
.titled in t|iis Buitinve"^ to reçoyer wages for her tenn of serrice. 

In Ad;çairajty^ Snit^to.recoyer wages. 

Ûook 4: /Pifggerald, for Uh^lant. 

CZwjJpn,, i^ri & Ingràf}4^i for respolidents. 

CoxE, District Judge. Lquisa A. Lawson brings tbis libel agaînst tbe 
steam barge James H. Shrigley to reicover wages as second cook, at tbe 
ratS; of $15 per month from May 3, 1891, to ÀugustlS, 1891, in ail $54, 
under an agreement made^ith the; master of the barge. That the libel- 
ant perforrned the duties ofiSecond cook faithfully and well and that her 
services were reasonably worth the sum demanded: is not disputed. The 
défense is that no agreement was made with the libelant, but that an 
agreement was made with her husband by which he agreed to do the 
cooking for the bai^e, with his wile, as assistant, fpr the sum of $60 a 
month. ; The only question of&ct is whether the qontract was ,piade as 
alleged in the libel. The libelant and her husband both swe^r in un- 
qualified ternis that the master agreed to pay her $1$ per month. This 
agreement ia denied bythe mister. Threie witnesses were called fo? the 
respondjents who testified to déclarations of the libelant and her husband 
inconsistent) with their présent testimony, The shipping articles of the 
barge we^ introduced in whiçh, after the name of the libelant's husband, 
appear the words "cook and wife" and on the three pay rolls signed by 
her husband appear, not in his handwriting, however, the words "L. 
jjftwson and wife, cooks." The libelant did not draw her wages wben 
her husband drew his and npthing was said on the subject by either of 
them until, they were abqut to leav© the barge. Thèse facts, certainly, 
tend tOjÇ'orrpborate the testipqooy of the master that the contract was as 
stated by him. In an ordinary action between man and man the pre- 
sumptions arising from facts like thèse would be persuasive and, per- 
haps, controUing, but in a case of mariners' wages, and that, too, where 
the libelant is a woman, a somewhat différent rule obtains. It should 
be remembered that there are few claims so highly favored and studi- 
ously protected as the claims of mariners for their wages. They are re- 
garded as the wards of the court and every shield and safeguard which 
the law can give is thrown around them, both by législative enactment 
and judicial décision. Their usefulness and importance on the one hand 
and their proverbial improvidence and recklessness on the other bave 
made them the objects of solicitude in ail commercial nations. They 
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are recognized as a thoughtless, imprudent, rash and irnpulsive class, 
ignorant of their rights aud easily imposed upon by sharp and design- 
ing men. Admiralty courts which do not Ibllow the harsh and unyield- 
ing rules of the commoo iaw, but sit rathet as courts of equity, are vigi- 
lant to protect them and hold as void and as of no efiFect ail contracts 
and stipulations made by tbem which are in dérogation or relinquish- 
ment of any of their gênerai rights and privilèges. It is the aim of the 
Iaw to shield them frpm oppression ànd take care of their rights and in- 
terests by protecting them, not onlyagainst the master, but also against 
themselves. In the light of thèse well-known rulès it is thought that 
the libelant is entitled to recover, and for the following reasons: 

1. The prépondérance of direct teètirhony is with her où the main is- 
sue. The three witnesses to the principal transaction were ^11 interested, 
but the libelant and her husba,nd agrée as to the terms of the contract. 
They are contradicted by the master alone. 

2. The contract as testifiëd to by the libelant was an équitable and 
natural one. The shipping articles show that on former trips the cook 
on this barge received as high as $75 pérmonth and neverless than $60, 
and that the second took, on one trip, received $25 per month. It is 
conceded by the respondents that the sum of $60 a ihoûth for both first 
and second cook was low wages. As this was the lowest sum theretofore 
paid to the cook alone it is hardly probable that the libelant's services 
wéré to be counted as nothing, especially when it is conceded that she 
was a compétent côOk and discharged her duties faithfiilly. 

8. The character 6f two of the witnesses called to contradict the libel- 
ant and her husband does not comméhd them to the favof of the court. 
Their tôètimony wàs évidently dictatëdby a hostile animus. 

4. Thê'libelànt was, in légal sensé, a mariner. She was part of the 
crew. It was the dùty of the master to bave the agréement, even if it 
were as s'tatéd by him, reduced to Writîbg and signed by her. Rev. St. 
§§ 4520, 4521. If he had ôbtainèd à contract as advantageons as the 
one he says wàs rbade, a contract Clearly understood by ail parties, is it 
not probable that he would hâve had it aà signed? His failnre to do so, 
if it bas no'othér efiFect, at least, tends to strengthen the position of the 
libelant thai the contract was as stàtfedby her. 

It is thought that the action 6an bé maintained by the libelant in its 
présent forna and that she is entitled to a decree for the sum demanded 
in the libel with costs. 
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Tayloe d al. V. Fbanklin Sav. Ban^ 

iCireuit Court, N. D. Ittinol». August 10, 189L) 

TkusT» — IsntAyr Bbnehciabibs — Forbclositbe — Bru. ov Rbtibw. 

Land was conveyed to a tirustee by deed of trust, wMch provided that no lien, In- 
oumbrance, or charge should be created. Tbe record of suoh trust deed havlng 
been destroyed by fire, a decree was entered in a proceeding under the burnt rec- 
ord act, estabUshing the trust deed without the provision aforesaid, but wlth a 
clause authorlzlng tne trustée to croate liens. After entry of this decree the trus- 
tée gave a morteage and allowed a mechanio's lien to be created, under which thfl 
land was «old. Borne of the oestuis gui trustent who were infants when the decrees 
of foréclosure and the decree restorlng the trust deed were rendered, but who had 
appeared therein by guardian ad lUem, filed a bill to revlew the foréclosure suits. 
Eeld that, a* to them, tbe mortgages and the mechanic's lien were invalid, since 
tbe record of the trust deed, though destroyed, gave the mortgagee and lien uolder 
BOtlce of the inability of tbe trustée to Inonmber the propertj. 

In Equity. 

R. B. KendaU and Mr. Pope, for complainants. 

Smfi, OampbeU & Jone», for Franklin Sav. Bank. 

Blodgett, District Judge. This is a bill to review, reverse, and set 
Bside a decree of foréclosure, entered in this court on the 30th of April, 
1880, under which défendant claiœs title to lots, 1, 4, and 6 of the sub- 
division of lot 4, in block 16, in Bushnell's addition to the city of Chi- 
cago; and also to set aside a sale made July 16, 1881, under a decree 
for a mechanic's lien, in favor of GUsdorf and others, entered in the su- 
perior court of Cook county July 20, 1874. The original bill of review 
was filed by Robert C, Katharine, and Margaret Taylor, children of 
Frank C. and Louisa Taylor. And the cross bill was filed by Frank C. 
Taylor, Jr., and Maria Louisa Taylor, Jr., Joséphine S. Taylor, and 
Alexander Taylor, infants, and older children of Frank C. and Louisa 
Taylor, Sr. The facts, as they appear from the proof, and which are 
not disputed, are that on the 13th of June, 1871, Maria Louisa Taylor, 
being seised in fee of ail of lot 4, in block 16, Bushnell's addition to 
Chicago, joined with her husband, Frank C. Taylor, in the exécution of 
a deed of said premises to Ira Scott, to hold upon certain trusts in the 
deed set forth, which trusts, so far as it is necessary to state them for the 
purposes of this case, were that the property was to be held for the ben- 
efit of Mrs. Taylor and the children of the marriage between Frank C. 
Taylor, her husband, and herself, except that, in the event of the death 
of Mrs. Taylor, and of the children, before the youngest child had 
reached the âge of 21 years, Mr. Taylor or his heirs should become en- 
titled to the remainder of the estate. The deed of trust contained an 
express provision "that no lien, incurabrance, or charge shall be created 
on said premises," and, although there was a provision in the trust deed 
that the trustée might sell some portion of the premises for the purpose 
of improving that which was unsold, yet that provision was so guarded 
es to prohibit the création of any lien, incumbrance, or charge upon the 
nnsold portion of said premises. At the time the deed was made there 
v.60F.no.4— 19 
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was a house upon the premises, which was occupied by Mr. and Mrs. 
Taylor as their homej tljia-hoaae w^ering oûjya çcaçparatively small 
part of the lot. When this trust was created, three children had been 
born to Mr. and.Mrs. Taylor, arad four hâve since been born, and this 
bill was filed by the three youngest of the seven children, the three oldest 
havipg arrÏTCd atîawftil âge siheethis bill wasfiled, and' the other four 
ar^ MUlmino^,,; ^y. the gréai flrè in the city bf Cîhicàgo of October 8 
and 9, 1871, 'thi« house upon t^ietruet premises was destroyed, and the 
public: records ibï' deeds of landV.titles in the city yere also destroyed, 
aiid thé trust' deed itself was for several years supposed to hâve been 
destroyed byilie samefire,!àltlioughit had been duly récorded within 
a few days after its datei • ih January, 1872, Mr. Taylor borrowed the 
suai of ISOtOdîp from the Pranklin Sàvjngs Bank', tbe principal défend- 
ant in this case, for which heg»ve> his own note,' payable one year after 
date, and to secure the payment of that note he and his wife executed 
to Edward Brown a trust deed upon the whole of said lot 4 iû blbck 
16. The money so bortoWédfeiy Taylor was usôd in building upon the 
trust premises a block of fivè dwellîng hoUses; whîch cost about|63,- 
700. In January, 1873, Taylor and his wile filed a pétition in the su- 
perior court of Cook county uûder, the provisions of what is known as 
the 'fBurnt Records Act" of this «tate, alleging the making and record- 
ing of the doedof trust, the destruction of the records, and the losS of 
the deed itself, and praying an establishment and confirmation of the 
trust deed and its ternis, as set but in said pétition. And such pro- 
ceedings were had under this pétition that on the 20th of March, 1878, 
a decree was entered establishiiig and confirming what was found from 
the proof to be a substantial copy of the trust deed, but in fact omit- 
titlg the clause which provided that no lien^ incumbrance, or charge 
should be created on the premises, and containing in place of that dause 
a clause that àuthorized' the trustée to make liens for the purpose of re- 
buildingj etîOi After the entry of thjs decree, Scott, the trustée, and 
Taylor and wife, màde a subdivièion and plat of said lot 4, dividing 
thcsame into five snblots, numbered from 1 to 5, inclusive. On the 
iSJds'of July, 1873, Mr., Scott declined^ to act longer as trustée, and 
Taylor and wife filed a bill im the superior court of Cook county for 
the appointment of another trustée, and asked that such new trustée 
be empowered to make a loan of nipney sufficient for the fair value and 
cbst of the improvements made on sàid lots, and a decree was on 
the 19th of August, 1873, ètitered, appointing Charles H. MuUikin 
trustée, as successor to Mr. Scott, and authorîzing him to make a loan 
to pay to Mr. and Mrs. Taylor the côst of the improvements made ou 
the lots, not to exceed $63,700. Mr. Mullikin accepted the ttu^, and 
on the 23d of August made four trust deeds,covering sublols 1; 2, 4, 
and 5 of said subdivision, to Francis S. Howe, trustée, to secure the 
payment of four notesof $9,000iettch, given by Mullikin and Mr. and 
Mrs. Taylor to the Franklin Sàvings* Bank; and ofi the Ist of January, 
1874, Mullikin, the trustée, and Mr. andvMrs. Taylor joined in the exé- 
cution of another trust dfeed tô Francis S. Howe, to secure the individ- 
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uàl note of Taylor to the Fratiklin Savings Bank /or $2,875. The pro- 
ceeds of the four first-rnentioned truât deeds were used to take up the 
$80,000 loan made by Taylor from the bank in Juné, 1872, and the 
'last-mentioned trust deed for $2,875 was to seeure a personal indebted- 
ness.of.Taylor's to the bank, not growing, as the proof shows, out of the 
rebuilding. In September, 1873, a pétition for a mechanic's lien was 
filed by Henry Gilsdorf for làborand materials used in the construction 
of the block of new buildings in which pétition other contractbrs inter- 
vened. This case came to hearing in Jnly, 1874^ and resulted in a de- 
creeestablishing liens on'the premises in lavor of Gilsdorf and those who 
had intervened with him, which decree was afterwards affirmed by the 
suprême court of this state at the September term, 1874. 74 111. 354. 
In June, 1876, the Franklin Savings Barifc filed in this court a biJl to 
foreclose the four trust deeds of August 23, 1873, which, after default 
of some of the adult défendants, and answers by the guardian ad liteni 
of the infant défendants, was in May, 1877, referred to a master to take 
proofs and report. In June, 1877, the original deed of trust to Scott 
was found, and very soon thereafter bills of review were filed in the case 
under the burnt records act, and in the suit brought for the appoint- 
ment of a new trustée in place of Scott, and in which the decree ap- 
pointed Mullikin trustée, and authorized him to make the loan to pay 
for building the five bouses, which bills of review resulted in decrees 
setting aside the former decrees in those cases, but the decree in the case 
under which Mullikin was appointed trustée contained a clause that 
nothing therein ordered or contained should deprive the Franklin Sav- 
ings Bank, or Howe, the trustée in the said trust deeds, of an}' interest 
they, or either of them, might hâve in the trust estate, the claims of the 
bank and sàid Howe not having been heard or adjudicated. 

After the original trust deed was found, the bank filed a supplemental 
biU in the foreclosure case, which was answered. Before a report was 
made by the master, terms of settlement or compromise were made be- 
tween the bank and the guardian ad litem of the infent défendants then 
in court, which included ail the children then born, and ail the chil- 
dren of the parents, except Margaret, the youngest. By this compro- 
mise the children were to bave one of the sublota, and the house thereon, 
free and clear of ail incumbrance. On the 29th of April, 1880, a decree 
of foreclosure was entered in the foreclosure suit in pursuance of the ternis 
of this agreement, which, by its terms, was a foreclosure of the four 
trust deeds on sublots 1, 2, 4, and 6, respectively, and of the trust deed 
securing the $2,876 (Taylor's individual debt) on thewhole four lots, and 
a sale was directed to be made by one of the mastera of the court of the 
sublots 1, 2, 4, and 5, to pay the amount found due by said decree on 
the said respective trust deeds; the lien of the several trust deeds on the 
premises covered by them respectively being found by the decree to be 
subject to the prior mechanic's lien established by the decree in the GU»- 
dorf Case. A sale was made under this decree on the 16th of June, 1880, 
and each bouse and lot sold to the bank, and certificates of purchase 
given by the master to the bank as such purchaserj and afterwards, to 
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consummate the settlement made with the guardian ad litem of the in- 
fant chijdren, the certificate of purçhase for lot 2 at such master's sale 
WBS assigned to the guardian ad litem, and by him assigned to the six 
children then born, and a deed was in due time made to them by the 
master, and a deed was aiso made to the bank of lots 1, 4, and 5. After 
the afBrmance by the suprême court of the decree in the mechanic's lien 
case, the bank purchased the decree in that case, and was the owner of 
such decree at the time of the entry of the decree in the foreclosure case, 
and at the time of the alleged compromise and settlement; and on 
the 15th of July, 1881, a sale was lûade underthe mechanic's lien de- 
crees, and the défendant, H, H. Thomas, who was then the président 
of the bankj beeame the purchaser of the three sublots 1,4, and 5, and 
it is admitted.that this purçhase was made by Mr. Thomas for the bank, 
and that he now holds the title solely for the bank, and has no individ- 
ual interest therein. It also appears that the three ddest children were 
made défendants, to the bill for the restoration of the deed of trust under 
the burnt records act, and appeared andanswered by guardian ad litem; 
that the four oldest children were made parties to and appeared and an- 
Bwçred by guardian ad litem in the bill for the appointment of a new trus- 
tée; and that,. under the mechanic's lien suit, the four oldest children 
were made parties défendant, and appeared and answered by guardian 
ad litem. But the suprême court, in the suit brought by Julia S. Taylor 
against the bank to set aside the decree in the mechanic's lien suit, as 
far as it affected lot 3 in said subdivision, found that there was no serv- 
ice upon the infant défendants iij the mechanic's lien case. It also ap- 
pears that the youngest child, jMargaret, who is one of the original com- 
plainants in this case, was born after the entry of the decree in the fore- 
elosure case. It also appears that ail the seven children born of the 
marriage of Mr. and Mrs. Taylor, who are parties to the original and 
cross bills in this case, were minorg at the time the original and cross 
bills were filed. 

The , pontention on the ;pa;rt of the complainants is that ail the four 
trust deeds giyen by MuUikip,, trustée, with the consent of Mr. and Mrs. 
Taylor, on the four houses and jfots, and also the decree in the mechanic's 
lien case, are ail void and inoperative as against the. complainants and 
cross complainants, undef the qla\jse in the deed of trust to Scott, which 
prohibited the création of ftfly lien, incumbrance, or charge on the trust 
premises; that they are npt bound by the decree in the foreclosure case, 
because the decyee was by içopseijt, and they were not compétent togive 
Buch conseut, and that thç decree in the mechanic's lien case did not 
bind the infant défendants therein, because there was no service of pro- 
cess on them, and also becaus^ such decree was obtained by imposing 
upon the cçurta ttje false deed established by the decree in the burnt 
records act ; of ail whiçl) ,: and of the true terms of the genuine trust deed , 
it is claimed the petitiOTers in the mechanic's lien case, and the bank 
apd ils presidputt Mr. Thomas, were bound to take notice. While on 
the part pf, the défendant, the Franklin Savings Bank, and Mr. Thomas, 
itis contended that the three oldest of the minor children were made 
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parties to the mechanic's lien case, and appeared andanswered byguard- 
ian ad litem, and are bound by said decree, and that the proof does not 
show that they were not served with process in the case, and that the 
children so brought into the mechanic's lien case were of the same class, 
as to their rights and interest in the property, as the after-born children, 
and that the after-born children were properly and sufficiently repré- 
sentée! in the mechanic's lien suit by their older brothers and sisters, 
and that they are therefore bound by such représentation of their class; 
that the three oldest children were parties to the proceeding under the 
burnt records act, which established, by the decree of the court, thé 
power on the part of the trustées to loan money, and give the securitieà 
in question; that ail the children of Frank C. and Maria L. Taylûr 
were uiade parties in the foreclosure suit, except Margaret, who was boril 
after the entry of the decree in said case, and that they appeared in said 
case by their guardian ad litem, and answered; and the decree in said 
case is binding on them, and each of them, and on the after-born child^ 
Margaret, as she was represented in her class. 

I do not deem it necessary to go into an elaborate discussion of the 
questions of law arising upon the facts, which hâve been so ably pre- 
sented in the briefs of counsel. It is undoubtedly settled beyond ques- 
tion by the décisions of the suprême court of Illinois, which controls this 
court in ail cases involving rights to real estate in this state, that thé 
record of the deed of trust to Mr. Scott was notice to ail persons dealing 
with respect to the trust property that no valid lien could be created 
upon that property either by the trustée, or any of the beneficiaries un- 
der the trust, and that the destruction of the record of the deed of trust 
did not change the rule as to its effect as notice. Shannon v. HaM, 72 
111. 355, 85 m. 473; Gammon v. Hodges, 73 111. 140; Stede v. 5oo«e, 75 
ni. 457; Heaton v.Prather,84: 111. 330; Curyea v. Berry, Id. 600; Bank. 
V. Taylor, 131 111. 386, 23 N. E. 397. It is also clear from the admit- 
ted facts that the loan of $30,000, made by the bank to Frank C. Tay-; 
lor in January, 1872, was made upon the crédit of Taylor alone, and not' 
upon any valid security upon the trust property; that the four trust 
deeds, seçuring $9,000 each, and the $2,875 trust deed, made by Mul- 
likin, trustée, with the consent of Mr. and Mrs. Taylor, did not create: 
a valid lien upon the trust property, as such transaction would hâve 
been in express contravention of the deed of trust under which Mullikini 
held the property. It is insisted on the part of the défendants that the; 
decrees in the burnt records act case, and in the case appointing a newi 
trustée, fully empowered the making of the five trust deeds involved: ifai 
the foreclosure suit; that fourof the children were parties tothose suits, and 
bound by the terms thereof, and the other unborn children were bound by 
représentation, and that those decrees remained in full force at the time 
such trust deeds were made. It may be, and probably is, true that, so 
long as those decrees, as well as the decree in the mechanic's lien case, 
are allowed to stand, they are binding by their terms upon the infant 
défendants as well as upon the adult parties; but the essential question 
is, can thèse infants attack those decrees, and bave them set aside as 
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âgainst' parties wtoactedtinder théïQ while they were in force? I côh- 
Sider the laW;tobe IV^U' settled that the infants can, by an original bill 
in: the nature of a biU*of review, attack any decréé entered againstthem 
dming tbeir infancy^ and bave it set aside for fraud or error of fact. 
Datiiell, Ch. Prj 169, 170; Rogers v. Smith, 4 Pa. St. 93; SMs v. Demis, 
3 John?. Ch. 367; Mttssiév. Donatdsôn, 8 Ohio, 377; Mathes v. Dobschuetz, 
72111.438; Goochv. GVem, 102 Ui. 509; Lhydv. Kirhoood, 112 111. 337; 
Kuthenbdser v. £ec^«, 41 111. 172; Kingsbury v. Buckner,lM U. S. 650, 
IftSup. Ct. Rep. 638. It is also well establishéd, I think, by the au- 
thorities, that any conseïiting decree entered against a minor is not 
biiiding, and can be attacked by original bill for the purpose of setting 
it aside; and in support bfthis practice no other authority need be cited 
than that of Kîngsbury vl Bucknêr, above cited. Assuraing, as I do, the 
rightof thèse minors to attack thiâ bill of foreclosure by their bill, I 
think; the court must now assume that, had ail the facts touching the 
validityvof the securitiéa involved in that suit been presented to the 
court, the court must bave held that the securities sought to be fore- 
cldsed and enforced in that proceeding were invalid, and bave dismissed 
that suit' for want of equity as against the infant défendants; and, as 
the court was prevented irom doing so, and was led into making an in- 
équitable decree by the unauthorized agreement of the guardian adliiem, 
it will id this suit, now broughtby the minors themselves, enter such 
decree as should bave been entered in the original foreclosure case. As 
to the GJlsdorf decree, and the sale under it, I can see no reason why 
it is not properly the subject of attack by this bill. Undoubtedly, at 
the time that decree was rendered, the court properly assumed that it 
was justified by the deed of trust, as restored by the decree of March 
29, 1873, under the burnt records act, but that decree was based upon 
a most palpable error of fact, of which the bank and its président were 
chai^ed with notice, and it seems to me the right of thèse iniants to set 
aside that decree, and ail that haâ been done under it, is palpable. 
To set aside thèse sales under the foreclosure and mechanic's lien de- 
crees wiil, without doubt, Work a hardship upon the bank, that has in- 
vested a large sum of tûoney on the faith that the four $9,000 mort- 
gages were valid; but the court cannot escape the conclusion that there 
was ample constructivô notice that the trustées had no power to make 
those mortgages, as well as that no valid mechanic's lien could be cre- 
ated on the trust estate, and to hold that thèse incumbrances are valid 
as against tfaiese children would make a précèdent for defeating the rights 
of many more minor children. 
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Interstate Commerce Commission p. Atchison, T. & S. F. R. Co. et aU 

(Circuit Court, s. D. CaUfomiCL April 26, 1893.) 

1. Interstate Commehob Aot— Long and Shobt Haolb— Commission. 

To render lawful a greater charge for a shorter tbàn f or a longer hanl, nnder sec- 
tion 4 of the Interstate commerce act, (24 St. p. 879,) ît is not necessary to flrst 
obtaiD autbority f rom the commission. Such charge Is lawful if the clrcumstancea 
afid conditions are not in faot "substantially similar," and the carrier may déter- 
mine the question for himself, snbject to a liablUty for violatlng the aot, if, on in- 
vestigation, the fact be found against him. 

& Samb — pKOCEEDisro TO Enforcb Obdebs op Commission. 

On a proceeding in the circuit court, nnder section 16, to enforce an order of the 
comtnissioners directing certain carriers to desist from charging a greater rate for 
a shorter than for a longer baul, the facts found by the commission are not con- 
oluBivë, but are merely prima f acte évidence, sabjeot to be overcome by other évi- 
dence produced befpre the court. 

8. Samb— Compétitive Points. 

Los Angeles, Cal., is a point to which tbére'ls active compétition in certain kinds 
of freight, between several transcontinental railway Unes, direct, or by water, Via 
Vancouver and San Francisco, also by océan freights, via Aspinyvall and tbe straits 
of Magellan, from points eastof the Missouri river; and a through rate on the 
same kind of freight, lower than that to San Bernardino, an intermediate non- 
compétitive point, 60 miles from Los Angeles, on one of the oompeting rail Unes, 
is not prohlbited by the act, slnce the circumstances and conditions are sub- 
stantially dissimilar. 

In Equity. Pétition filed by the Intenstate Commerce Commission to 
enforce an order requiring certain railroad companies to desist from 
charging a greater rate for a shorter than for a longer haul. Dismissed. 

M. T. AUen, U. S. Atty., and Harris & Gregg, for petitioner. 

A. Brwnson and C. N. Story^ for défendants. 

Ross, District Judge. This proceeding was instituted by virtue of 
the sixteenth section of the act of congress entitled "An act to regulate 
commerce," as amended March 2, 1889, (25 St. at Large, p. 855,) 
to enforce an order made by the Interstate Commerce Commission on 
the 19th day of July, 1890, directing that, from and after September 1, 
1890, the défendants, the Atchison, Topeka & Santa Fe Railroad Com- 
pany, the Atlantic & Pacific Railroad Company, the Burlington & Mis- 
souri River Railroad Company, the Califomia Central Railway Company, 
the California Southern Railroad Company, the Chicago, Kansas & 
Nebraska Railway Company, the Missouri Pacific Railway Company, 
and the St. Louis & San Francisco Railway Company, cease and desist 
from charging or receiving any greater compensation, in the aggregate, 
for the transportation in car-Ioad lots of certain enumerated commodities 
over their several Unes or the routes formed by them, from Kansas City, 
St. Loui-;, Détroit, Cincinnati, or New York, or from corresponding 
points, for the shorter distance to San Bernardino, in the state of Cali- 
fornia., than for the longer distance over the same Une, in the same di- 
rection, to Los Angeles, in the state of Califomia^ The order of the 
commission hère sought to be enforced was made in a proceeding insti- 
tuted before that body by a com plaint on the part of the San Bernardino 
Board of Tràde, settiug forth that the raUroad companies above men- 
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tioned were charging and receiving higher rates for each car load of reap- 
ç3?g^ mowers, harvesters, hay presses, plows, horse rakes, seed drills, 
corn plantera, forks, (hay or manure,) hoes, hand rakes, shovels, spades, 
bags, burlap and gunny, compressed in baies, béer in glasses or stone, 
packed bottles, wine or béer in bulk, coffee in sacks, crockerjs conimon 
china and white ware, packed, chairs, conimon wooden seated, cane 
seated, perforated, worth not more than nine dollars a dozen, school 
fumiture, iron, bar or rod, fruit and jelly glasses, pumps, steani or 
hydraulic, sewing machines, soap, Castile, imitation Castile, common 
balls, and laundry, stoves, ranges, registers, radiators, black iron stove 
fumiture and hollow ware, sugar, buggies and carriages, and farm wagons 
without springs, from the Missouri river. St. Louis, Chicago, Cincinnati, 
Détroit, and New York, ôver the same line, in the same direction, to 
San Bernardino, than to Los Angeles, San Bernardino being the shorter 
and Los Angeles the longer distance; thereby giving Los Angeles an un- 
lawful préférence over San Bernardino. To this com plaint a demurrer 
Wa;s îiltèrjjosed by the Burlington & Missouri River Railroad Company, 
and answers were filed by the other défendant companies. The com- 
mission held that the complaint was sufficient to put the carriers to 
proof that the services were rendered under such dissimilar circumstances 
as to justify the greater charge for the shorter haul; and, after hearing 
évidence, fouild certain faets, which are set out in ita report and opinion. 
Holding that the greater charge for th« shorter haul was not justified by 
the facts fôund, the order was entered which this court is now asked to 
enforce. ;. 

The pétition of the commission for such enforcemènt sets forth, among 
other things, that, subséquent to the filing of the complaint of the San 
Bernardino Board of Trade belore the commission, the CaliJornia Cen- 
tral Rail way Company and the California Southern Railroad Company 
were Consolidated, and constituted into a new corporation, under and by 
virtue of the laws of California, called the " Southern California Railway 
Company," wbich last-mentioned corporation claims to hâve some inter- 
egt in the subject-matter of this suit, and accordingly it is also made a 
défendant herôin. , ;. 

To the peti,tion ail of the défendant companies, except the Chicago, 
Kansas & Nebraska Railway Company, filed an answer, admitting the 
allégations qi the pétition respecti&g the corporate existence of the de- 
fendant companies, and the locatioia of their principal places of business; 
also the consolidation of the California Central Railway Companj' and 
the Califorqia; Southern Railroad Company, forming the Southern Cali- 
fornia Railway Company; but alleging that, in addition to the Cali- 
fornia Central Railway Companj'^ and the California Southern Railroad 
Company, the Redondo: Beach Railway Company, at the time being a 
corporation jduJy incorporated under the laws of California, having its 
principal place of business in the> city of Los Angeles, was duly Consol- 
idated with the aforesaid two companies, under the name of Southern 
California Railway Company; that the Redondo Beach Railway Com- 
pany, jit:;tJ^etm'ie of such consolidation, owned and operated a line of 
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road running from Los Angeles city, and there Connecting witli the Cal- 
ifornia Central Raiiway Company, westerly to Redondo Beach, a point 
immediately upon the shore of the Pacific océan, which road is now a 
part of the line owned and operated by the Southern California Raiiway 
Company. The défendants, answering, also adrriit that ail of the afore- 
said corporations, except the Southern California Raiiway Company, and 
its component corporations, wereat the limes mentioned in the pétition, 
and still are, common carriers, engaged in the transportation of persons 
and property by their railroads extending through several of the United 
States, under a common control, management, or arrangement for a con- 
tinuons carriage, and were then engaged in such btisiness from the Mis- 
souri river, St. Louis, Chicago, Cincinnati, Détroit, and New York to 
Barstow, in the county of San Bernardino, state of California. But the 
défendants, answering, deny that they are interstate common carriers 
between Barstow and Los Angeles or San Bernardino, and allège that 
the défendant companies, other than the Southern California l'ailway 
Company, carry ouly from the eastern points named to Barstow, where 
ail goods and merchandise shipped and hauled by them as common car- 
riers are turned over and delivered to theSouthern California Raiiway Com- 
pany; that said Southern California Raiiway Company is a corporation 
organized and existing under the laws of California, having its- principal 
place of business in the city of Los Angeles, and neither owns nor opér- 
âtes any line of railroad outside of the state of California, and is nr>t sub- 
ject to the provisions of the interstate commerce act. The answer ad- 
mits the proceedings before the Interstate Commerce Commission as 
stated in the pétition, but allèges that neither the Redondo Beach Raii- 
way Company nor the Southern California Raiiway Company was a 
party thereto, and that neither of them had a hearing before the com- 
mission upon any of the matters in question. The défendants, answer- 
ing further, allège, araong other things, as reasons why the order of thè 
commission should not be enforced, that the true and existing state of 
facts as to océan compétition existing at the time of the tiling of the pé- 
tition by the San Bernardino Board of Trade, and of the answers of the 
respective défendants therein, were not fully proven and established be- 
fore the commission; but that when the pétition was filed, and when 
those answers were made, and when the hearing thereon was had, there 
did actually exist such water compétition as to take the rates upon 
freight to Los Angeles out of the opération of the interstate commerce 
act, and that the carrying and transportation of the freight in question 
to Los Angeles and San Bernardino was not under substantially similar 
circumstances and conditions, but was made whblly dissimilar by reason 
of water compétition actually existing; and, further, that, since the 
making of the order hère sought to be enforced, there bas grown up and 
now exists a new, substantial, and continuons compétition, by océan 
carriers, between ail of the points east of the Missouri river named in 
the pleadings herein and the Pacifiic ports, including the ports of San 
Francisco, Redondo Beach, and San Pedro, and that there is now being 
carried by such océan transportation large quantities of merchandise and 
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gênerai freîght, încludîng the commodîties mentioned in the pétition 
filed ty tiie San Bernardino Board of Trade before the Interstate Com- 
m^r(5e Gopanjission, to, the ports t^foresaid, in rivalry with and in com- 
petijl^pli to' th^e overland carrying, by the défendant companies, and that 
sùçii.çépipetition is actuaj and présent and is increasing; and that the 
def|ènd^nt çoçipanies, by reason of such compétition, hâve been com- 
pelled to make speciaV rates to terminal points upon the Pacitic coast, 
including among the number the city of Los Angeles; that the Redondo 
Beach Railway Company, now forming part of the Southern California 
Kailway Company, by reason of itg aforesaid consolidation, créâtes a 
continuons line through to the océan at Redondo Beach, through which 
point, directly from the east and from the shipping points named in the 
pétition of the San Bernardino Board of Trade, large quantitiesoffreight 
are now being consigned and shipped directly to Los Angeles, and to 
the port of San Francisco, by steam and sailing vessels, and from Re- 
dondo Beach and San Pedro for Los Angeles. The défendants, answer- 
ing further, allège that there are now four transcontinental lines of raU- 
road from the east to the Pacific océan, other than that formed by the 
défendant companies, namely: The Southern Pacific Railroad Com- 
pany, pperating its line of road from the city of San Francisco to Gai- 
veston, Tex., and other points east, running through the city of Los 
Angeles, and passing (three miles) south of San Bernardino; the trans- 
continental line compGsed of the Central Pacific and Union Pacific Rail- 
road Companies, operating a line from San Francisco to Omaha, and 
there Connecting with other roads to the eastern markets; the Northern 
Pacific Railroad Company, operating a line of road between Portland, 
Or., and Duluth, Minn., and other eastern points; the Canadian Pacific 
Railroad Company, operating a line of road through the British posses- 
sions from océan to océan. That ail of thèse roads, other than that of 
the défendant companies, are engaged as common carriers in the trans- 
portation of freight from ail of the eastern points named in the pétition 
herein to the Pacific océan, and thence down the Pacific coast, both by 
water and rail, to Los APgeles, from which point distribution is made 
to other points inland; tbat over ail of said lines, other than that of the 
défendant, companies, ^Lps Angeles, though an intermediate, is recog- 
nized as à. terminal, point; that neither of said companies, other than 
the défendants, was mentioned îq, tiie complaint filed by the San Ber- 
nardino Board of Trade before the Interstate Commerce Commission, 
and that neitber of them is bonnd by its order, the enforcement of which 
against the défendant companies woùld be to subject them to an undue 
and unreasonable disadvantage in the carrying of freight, by reason of 
the other transcontinental lines not beirig subject to the same order, and 
the same charges for transportation to like common points. 

Much time was consumed in the taking of testimony on behalf of the 
respective parties, and the case has been but recently submitted. For 
the cominission,, it is contended, in tlié first place, that under no circum- 
stances can any carrier, subject to th,e provisions of the interstate com- 
merce aet, charge or receive for transportation of freight a greater com- 



INTERSTATE COM. COM'n. V. ATCHISON, 1. à S. F. B. CO. 299 

pensation for a shorter than for a longer haul over Ihe same line, in the 
same direction, unlèss upon application to the commission such carrier 
be, in the particular case, authorized to charge lessfor the longer than 
for the shorter distance. If this be the true construction of the act in 
question, the case is, of course, ended hère; for not only was no such au- 
thority given in thiS case, but the order which it is soUght to enforce ex- 
pressly directed that the défendant companies should not charge or re- 
ceive any greater compensation for the shorter haul to San Bernardino 
than for the longer haul to Los Angeles. In support of the construc- 
tion thUs contended for, it is said that " the law points out but one 
method of escape from the universal application of the prohibitory fea- 
tures of the fourth section of the act, and that is through an application to 
the commissioners, who alone are given, in the exercise of a sound dis- 
crétion, the right to suspend the provision in particular cases, and their 
findings are not reviewable bj' any other tribunal, because the law haa 
confided to the commissioners, as a spécial tribunal, the authority to 
hear and détermine the question." But the fundamental difBculty in 
the way of adopting the construction now and thus contended for by the 
commission is that the act in question does not make it unlawful to 
charge or receive more for the shorter than the longer haul, under ail 
circumstances, but only where the circumstances and conditions aresub- 
stantially similar. By the first section of the act (24 St. at Large, p. 
379) it is declared that ail charges made for any service rendered or to 
be rendered, in the transportation of passengers or property by any car- 
ïier subject to its provisions, shall be reasonable and just; and every un- 
just and unreasonable charge for such service is prohibited and declared 
to be unlawful. By the second section, every unjust discrimination, as 
between persons for doing a like and contemporaneous service in the 
transportation of a like kind of traffic, under substantially similar cir- 
cumstances and conditions, is prohibited and declared unlawful. By 
the third section it is declared to be unlawful "for any common carrier 
subject to the provisions of this act to make or give any undue or un- 
reasonable préférence or advantage to any particular person, company, 
firm, corporation, or locality, or any particular description of traffic, in 
any respect whatsoever, or to subject any particular person, company, 
firm, corporation, or locality, or any particular description of traffic, to 
any undue or unreasonable préjudice or disadvantage in any respect 
whatsoever; " and then ibllows section 4, — the sections particularly 
applicable to the présent question, — which reads: 

"Thrtt it shall be unlawful for any common carrier subject to tbe provi- 
sions of this act to charge or receive any greater compensation in the aggregate 
for the transportntion of passengers ov of like kind of property, under sub- 
stantially similar circumstances and conditions, for a shorter than for a longer 
distance over the sarae line, in the same direction, the shorter being included 
within the longer distance; but this shall not be construed as authorizingany 
common carrier within the terras of this act to charge and receive as great 
compensation for a shorter as for a longer distance: provided, however, that, 
upon application to the commission appointed under the provisions of this 
act, sucb common carrier may, in spécial cases, after investigation by thé 



^00 FEDERAL REPORTEE, vol. 60. 

ç<>rpmisaio,n» be authorized to charge less for longer than for shorter distances 
lôrthe trahsportation of passengers orproperty; and the commission may 
f rom timè to time prescribe tbe extent tb which such designated common car- 
ïier may be relieved from the opération of this section of this act." 

It is obvious that the authority and power conferred upon the com- 
uiission by the proviso contained in section 4 is limited to cases that fall 
within the enacting clause of that section, for its purpose manifestly is 
to enable the commission to relieve carriers from its opération in cases 
where it deems such action proper. Such purpose is also expressly de- 
clared in the coneluding clause of the proviso. And the power thus con- 
ferred is exclusive, and its exercise conclusive, in ail cases that fall 
within the prohibition of the enacting clause of the section to which the 
proyisç» ia appended; that is to say, to every case where the carriar 
charges pr reçoives greater compensation in the aggregate for the trans- 
port^it^on of passengers, or of like kind of property, under substantially 
çimilar circurastances and conditions, for a shorter than fora longer dis- 
tance, ipver the same line, in the same direction, the shorter being in- 
çlti<ïe<^ within the longer distance. In ail such cases, a greater charge 
îox the, shorter than for the longer haul is absolutely prohibited, unless 
ihe commission, for good cause, sees proper to relieve a particular car- 
rier, from its opération. But, if the circumstances and conditions are 
not substantially similar, the prohibition imposed by the statute does 
(lot apply al ail. This question the court must détermine. If it finds 
that the circumstances and conditions under which the greater charge 
was made for the shorter than for the longer haul in question were sub- 
stantially similar, the inquiry ends, and the order of the commission 
must.i?e çnforced; for in such case it was the exclusive province of the 
conupiss^qn to détermine whether or not there existed such other cir- 
cumstancess as would make it proper to authorize the défendant compa- 
nies to:^arge and receive greater compensation for the shorter than for 
the longer hanh But, if the case shows that the greater charge for the 
shorter tljan for the longer haul was made under substantially dissimilar 
circumstances and conditions, (there being no claim that the compensa- 
tion cjharget^ and received for the shorter haul was otherwise unjust orun- 
reasonable,) then, and in that event, it is manifest that the case does not 
t^U within the prohibition of the Interstate commerce act at ail. This 
oonstructioç of the statute is in accord with that adopted by the Inter- 
state Commerce Commission itself in Re Smbthern Ry. & S. S. Ass^n, 1 
Int. St. Cora. R. 280, where the commission, speaking through Judge 
CooLEY, after quoting the prohibitory clause of section 4, said: 

, "Hère we 'bave clearlystated what is unlawful and fôrbidden, andfordoing 
tlie unlawful and fôrbidden act penaltiés are then provided. But that which 
the act does not déclare unlawful must remain lawful it it was so before, 
and that which it fajls to forbid the carrier is left at liberty to do withont 
perjnission of any dne. The charging or receiving the greater compensation 
for the, ahorter tjhan for the longer haul is seen to be fôrbidden only when 
botli Hi:é under substantially similar circumstances and conditions; and there- 
^ore,if in any case the carrier, without flrst obtainiug an order of relief, shall 
4ëpart from the général rule, its so doing will not alone convict it of illégal- 
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ity, since, if tbe circamstances and conditions of the two hauls are dissimi- 
lar, the atatute is not violated. Should an interested party dispute tliat the 
action of the carrier was warranted, an issue wotild be presented for 
adjudication, and the risiis of thàt adjudication the carrier would necessarily 
assume. The later clause in this sarae section, which empowers the com- 
mission to make orders for relief in its discrétion, does not in doing so 
restrict it to a finding of circumstances and conditions strictly dissimilar, but 
seems intended to give a diseretionary authority for cases that could not well 
be indicated in advanee by gênerai désignation, while the cases which upon 
their facts should be acted upon as clearly exceptional would be left for ad- 
judication when the action of the carrier was challenged. ïhe statute be- 
comes, on this construction, praetical, and this section raay be enforced 
without serious embarrassment. From the récital of the history of the 
framing of this section, (which îs given fiirther on,) it appeara, among other 
things, that the proviso respecting orders for relief was devisedby the aenate 
committee which originally drafted the section, and that it was an essential " 
part of it as flrst proposed ; tbe prohibitory part of the section beiug then 
quite stringent, but a discrétion being conferred upon the commission to 
reliéve against; its opération. Aft.erwards the words, 'under substantially 
similar circumstances and conditions,' were inserted in the flrst sentence of 
tlje section. Ttie proviso was perfectly intelligible, so long as the leading 
clause contained a hard and fast rulë against charging more for the shorter 
than for the longer haul. It was then obvious that a discrétion was left to 
the commission in the matter of relaxing the rule when différent circum* 
stances and conditions rendered such relaxation, in its judgment, proper. 
Had the section passed as it then stood, the exercise ot such a discrétion 
might hâve been entered upon by the commission with a distinct understand- 
ing of the task imposed, even thougl) its adéquate performance might hâve 
been out of tbe question; but, modified as it now stands, the necessity for a 
relieving ordet is greatly narrowed, it being obvious that no order îs needed 
to relieve against the opération of the statute, when notbing is done or prO'^ 
posed which it niakes unlawful. 

"If any serious doubt of the proper construction of the clause of thé 
statute now under review should, after careful considération of its terms,' 
still remain, it would seem that it must be removed when section 2, in which 
the same controlling word is made use of, is examined in connection. That 
section provides 'that if any common carrier subject to the provisions of this 
act sh-.ill, directly or indirectly, by any spécial rate, rebate, drawback, or 
other device, charge, demand, collect, or receive, from any person orpersons, 
a greater or less compensation for any service rendered, or to be rendered, in 
the transportation of passengers or property, subject to the provisions of this 
act, than it charges, demands, collects, or receives from any other person or 
persons for doing for him or them a like and contcmporaheous service, in the 
transportation of a like kind of trafBc, under substantially similar circum- 
stances and conditions, SuCh common carrier shall be deeraedguilty of unjust 
discrimination, which is hereby prohibited and declared to be unlawful.' 
Hère it will be observed that the phrase is precisely the Same, and there càn 
be no doubt that the words were carefully chosen, probably because they 
were believed to express more accu rately and precisely than would any others 
the exact thought which was in the législative mind; and in this section, as 
well as in section 4, the phrase is employed to mark the limit of the carrier'a 
privilège, — its privilège, too, in respect to the very subject-matter with which 
section 4, where it is employed, has to do, — ^^namely, the charges for trans- 
portation service. It is not at ail likely that congress would deliberately, in 
the same act and when deailing with the same gênerai subject, make use of a 
phrase whiQh was not only carefully chosen and peculiàr, but also controlling. 
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Jn such différent seoseEitiiat its effectuas qseçl In one plao^. nppn the oondnct 
ot tlie,piar||i«s who wereijobe regulatédand controUedbyit >yould be essenti- 
el^ ^iJ|eriantfrora wb^t^i^l'^^ »? use^; iiiifi,iiotber. But» beyond question, 
the^çarrier piust judgeioritsi^lf wh^t are ttm • substantially sjmilar circum- 
stiancçtf and conditions ''v^bioh preclude the spécial rate, rebate, or drawback, 
whichis made unlavvfui^y the second section, since no tribunal is empow- 
ered tp^judge for it nntil after the carrier has acted, and then only for the 
purpose pf determining whether its action constitutes a violation of law. 
IbeiC^rrier judges on perilof the conséquences; but the spécial rate, rebate, 
or drawback which It granits is not illégal when it turns put that the circum- 
stances and conditions w;ere:not such as Jto forbid it; and. as congress clearly 
intended this, it niust aiso, when using thpsame words in the fourth section, 
bave intended that the carrier whose privilège was in the same way limited 
by tbem should in the saipe way act upon its Judgment of the limiting 
circumstances and conditions." 

For tbe reasons above assigned, ; it seems to me to be olear that the 
court must détermine the question whether or not the greater com- 
penisation charged and received by the défendant companies for the 
tran[n)ortation of the coœmôdities in question, for the shorter haul to 
San Bernardine thap fot the longer haul to Los Angeles, was under sub- 
stantially siinilar circumstances and conditions; and in doing so it must 
be goided by the powers oonlerred and the duties iraposed upon it by 
the sis^teenth section of the act, as amended March 2, 1889, which reads 
as follows: 

"Sec. 16. That wheneverany cominon carrier, as deflned in and subjectto 
the provisions of this act, shall violate, or refuse or neglect to obey or per- 
fûrm„»ny,lawiul order pr requiiement of the commission cffated by this act, 
not foiinded upon a çoiitrpversy reqiûring atrial by jury, as provided by the 
seventh amendment to the constitution of the United States, it shall be law- 
f ul for the commission, or for any compaiiy or person intprested in such order 
pr requirtiment, to apply in a summary way, by pétition, to the circuit court 
of the tlnited States, sitti:ng in equity, in the judicial district in which the 
coramon carrier complaiced of has its principal ottîce, or in whic^h the viola- 
tion pr disobedi<nce of such order pr requirement shall bappen.alleging such 
violatipo or di8ob^ience,,as tlie case may be; and the said court shall bave 
power toljear î^nd deterfliine the matter,:on such short notice to the common 
carrier ppœplained'of as tlie court shall deem reasonable; and such notice may 
be served pn such commpn^rrier, his or its otticers, agents, or servants, in 
such manner as the court shall direct; and said court shall proceed to hear 
and det'""™in6 t'he matter speedily, as a court of equity, and without the 
formai pleadiçigs and proceedings applicable to ordinary suits in equity, butin 
such manner as to do ji^stice in the premises; and to this end such court 
shall baye pow^r. if it think lit, tp direpl and prosecute in such mode, and by 
such persons as it may appoint, ail sucli inqniries as the court may think need- 
fui toenableitftp forma Jpst judgment in the matterof such pétition; and on 
such hea ring the Qndings of fact In the report of said commission shall be 
pn/na/ofc^e évidence ofthOsPiatters therein stated ; and if it be made toap- 
pear to suç!li court, on suph bearing or on report of any such person or per- 
sans, thatt the lawful ord<$ripr requirement of said commission drawn in ques- 
tion bas been viplated or4îsubeyed, it shâll be lawfui for such court to issue 
9 writ of injunotipn or ptlier propgr proqe?s, mandutory or otherwise, to re- 
strain such common earrierfrointmther cpntinuing such violation or disobe- 
dience pf sucb order prjj^quirement of said commission, and enjoiuing obe- 
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dience to the sanie; and in case of any diaobediénce of any suoh wrlt'of 
injunction or other proper process, mandatory or otherwise, it shall be lawful 
for sueh court to issue writs oC uttachmenti or any other process of said court 
incident or applicable to writs of Injunction or other proper proceas, manda- 
tory or otherwise, against such common carrier, and, if a corporation, against 
one or more of the directors, oflScers, or agents of the same, or against any 
owner, lesaee, trustée, receiver, or other person failing to obey such writ of 
injunction or other proper process, mandatory or otherwise; and said court 
may, if it shall think fit, make an order directing such common carrier or other 
person, so disobeying such writ of injunction or other proper process, manda- 
tory or otherwise, to pay such sum of money, npt exceeding for each carrier 
or person in defaalt the sum of five hundred dollars for every day, af ter a day 
to be named in the order, that such carrier or other person sliall fail to obey 
such injunction or other proper process, mandatory or otherwise; and such 
moneys shall be payable as the court shall direct, either to the party com- 
plaining or into court, to abide the ultimate décision of the court, or into the 
treasury; and payment thereof may, without préjudice to any other mode of 
recqvering tlie same, be enfôrced by attachment, or order in the nature of a 
writ of éxecution, in like manner as if the same had been recovered by a final 
decree tn personam in such côUrt.' ' When the Subject in dispute shall be of 
the value oftwo thousand dollars or more, either party to such proceeding 
before said court may appeal to the suprême court of the United States, under 
the same régulations now provided by law in respect of security for such ap- 
peal ; but such appeal shall not operate to stay or supersede the order 0;f the 
court or the exécution of any writ or process thereon; and such court may, in 
every such matter, order the payment of such costs and counsel fées as shall 
be deemed reasonable. Wbenever any such pétition shall be flled or presented 
by the commission, it shall be the duty of the district attorney, under the di- 
rection of the attorney gênerai of the United States, to prosecute the same; 
and the costs and expenses of such prosecution shall be paid out of the appro- 
priation for the expenses of the courts of the United States. If the matters 
involved in any such order or reqUiremeUt of sàid commission are founded 
upon a controversy requiring a trial by jury, as provided by the aeventh amend- 
nient to the constitution of the United States, and any such common carrier 
shall violate: or refuse or neglect to obey or perform the same, af ter notice 
given by said commission as ptovided in the fifteenth section of this act, it 
shall be lawful ior any company or person interested in such order orrequire- 
ment to apply in a summary way, by pétition, to the circuit court of the 
United States sitting as a couïtbf law in the judioial district in which the 
carrier complained of has its principal oflSce, or in which the violation ordis- 
obedience of such order or reqUirement shall happen, alleging such violation 
or disobedience, as the case may be; and said court shall by its order then fix 
a time and place for the trial of said cause, which shall not be less than twenty 
nor more than forty days from ,the time said order is made; and it shall be 
the duty of the marshal of the district in which said proceeding is pending to 
forthwith serve a copy of said pétition, and of said order, upon each of the 
défendants; and it shall be the dùtyof thé défendants to file theiranswers to 
said pétition within ten days af ter the service of the same upon them as afore- 
said. At the trial of the fîndiiigs of fact of said commission, as set forth in 
its report, BhaXl b^ prima faoie évidence of the matters thereinstated; and if 
either party shall demand a jury, or shall omit to waive a jury, the court 
shall, by its order, direct the marshal forthwith to summon a jury to try the 
cause; but, if àllthe parties shall waive a jury in writing, then the court shall 
try the issues ih said cause, ahd render its judgtnent thereon. If the subject 
tu dispute Shall be of the value of two thousand dollars or more, either party 
may appeal totbe suprême court of the United States, under the same regu- 
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latidns aow providôd by law in respect to security for such appeal; but such 
appeal must be taken within twenty days froiu the day of the rendition of the 
judgment Of sald circuit court. If the judgment of the circuit court shall be 
in l'avor of tlie party complaining, lie or they shall be entitled to recover a 
reasonable counsel or attorney's fee, to be fixed by the court, which shall be 
collected as part of the costs in the case. Por the purposes of this act, ex- 
cepting its penàli provisions, the circuit courts of the United States shall be 
deemed to bealways in session." 

On the part of the commission it is 'conlended that the facts found by 
ît and set ouf iri its ïeport are conclusive upon the court. It is impossi- 
ble P9 to construe the language of the statute conferring jurisdiction upon 
thecQUrt to enforce the lawful orders and requirements of the commission. 
Notonly does the provision of the statute that the findings of tact contained 
in tbô' report of the coïnmission shall be taken as prima /acie évidence of 
the Jiiaf ters therein stated preciude the idea. that such finding shall be 
deenie'd conclusive évidence thereof, but such a construction would, in 
eÔeçfti l)e to convert the court from a judici^'l tribunal into an executive 
orgftB.to carry out the orders of the commission. Courts are instituted to 
hearand détermine câùëes; and to hearis to hear not one only, but both, 
sides to the controvei*sy. And so congress, in the act under considera- 
tion'^în conferring Upon the circuit courts, sitting in equity, jurisdiction 
tQ'fië^i" pétitions for the enforcement of the orders and requirements of 
theçoijamission, bas provided ttiat such courts shall proceed to hearand 
det«J3iîiJne such matters^peedily, as a court of equity, without the formai 
pleadings and proceedings applicable ito ordinary suits in equity, but in 
such manner as to do justice in the prémises; and to this end "such court 
ëhall bave power, if it thînk fit, to direct ând prescribe, in such mode 
and' l?y,Buçh persons as it may appoint, ail such inquiries as the court 
maj thînk needful to enahle it to form a just judgment in the matter 
of such pétition; and on such hearing the findings of fact in the report 
Ofsaid commission shall bejpnma/acie évidence of the matters therein 
stated." • It is, I think, very clear from this language that while con- 
gress, prescribing, as it lawftilly might, a rule of évidence, made the 
fihdîliÇB, of fact of the con^mission, as set forth in its report, prima fade 
évidence pfthe matters therein stated, they are not conclusive évidence 
of auch matters; and that it is the d^uty of the court to examine the en- 
tité évidence submittëd, and base its judgment upon the case as hère es- 
tablîëhëd. Tliis conclusion is in h^rmony with thàt of the court in 
Kentùclty <& I. Bridge Cp. v. LowmiÙl^'& N. R. Oo., S? Fed. Rep. 567, 
auû Interstate Commerce Commission y. L^igh Val. R, Co., 49 Fed. Rep. 

177., ■ '■■■}: 

, The real question, therefore, for the décision of the court, is whether 
or not the case shows that the circunistances and conditions existing at 
Los Angeles and San Bernardine, respeCting the transportation of the 
commoditiéS'in question, are substantially dissimilar; and this is a 
:nixed question of law and fact. It is said for the défendant companies 
that th(e facts in regard to that question were not fuUy presented to the 
Interstate Commerce Commission when the matter was there considered; 
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and attention is called to Ihe fact that the commission itself has since 
held, in the case of Rice v. EaUroad Go., 3 Int. St. Com. R. 261, that 
Los Angeles is a terminal and compétitive point in respect to petroleum 
and ils products, — the traffic there involved, — and that the Atchison, 
Topeka & Santa Fe Railroad Company was justified, by the existence of 
substantially dissimilar circumstances and conditions, in making lower 
rates on that traffic to Los Angeles than to intermediate points. Refer- 
ring to the différence in situation between Los Angeles and San Fran- 
cisco, Sacramento, Stockton, Marysville, Oakland, and San Diego, the 
commission there say: 

" With référence to this traffic, the city of Los Angeles occupies a différent 
position to that of the water terminais named. It appears that this city re- 
ceives petroleum and its products, important in amount, by the water liijes 
to San Francisco or San Diego, as the case may be, and which is afterwards 
brought downthe coast by the rail linesof the Southern Pacific Company or 
the Atchison, Topeka & Santa Fe Railroad Company, as the case may be, to 
Los Angeles. It does not appear whether it is brought to Los Angeles on 
through bills of lading, or only on bills of lading from San Francisco or San 
Diego, as the case may be, and afterwards, on a separate bill.toLos Angeles; 
but thi's is not important, as, in either event, the practical resuit would be 
the same. It may be brought to Los Angeles each way If it is a separate 
carriage bya water fine to San Francisco or San Diego, and no further, then 
the rate that is thus made for its carriage is one that is not subject to the 
régulation provided by the act to regulate commerce, and if from San Fran- 
cisco or San Diego, as the case may be, it is a separate carriage by a rail car- 
rier to Los Angeles, then it is a service beginning and ending in the state of 
Californîa, and, as such, not subject to the régulation provided by the act to 
regulate commerce. The dealer in thèse products at Los Angeles has a right 
to demand that the rail carrier shall take thèse articles brought by the water 
lines to San Francisco or San Diego, as the case may be, and bring them to 
bim at Los Angeles at reasonable rates; and thèse rates might be reasonable 
and be less in amount than the différence, for example, between the amount 
of the water rate to San Francisco or San Diego and the amount of the ail- rail 
rates to thèse points. Such a state of facts créâtes a substantial dissimilarity 
of circumstances and conditions in référence to the transportation of this 
trafflc to Los Angeles that prevents the lower ail-rail rate to that city upon 
thèse products from beinga violation of section 4 of the act to regulate com- 
merce. Thèse circumstances and conditions are strongly compétitive, and on 
one side they are subject to the régulation provided by the act to regulate 
commerce, wliile on the other they are not. They fairly warrant the ail-rail 
carriers, who are subject to the act to regulate commerce, in making such 
just and reasonable rates on this trafflc as will enable them to meet at Los 
Angeles the rates of carriers not subject to the act to regulate commerce, 
even though in doing so they charge lower rates than at intermediate stations, 
where no such circumstances and conditions exist. On the other hand, if 
this trafflc is brought from New York, for exaraple, by water lines to San 
Francisco or San Diego, and from the one or the other of thèse two last- 
named sea ports, as the case may be, to Los Angeles, under a through bill of 
lading, then it is manifest, upon the évidence in thisproceeding, that it would 
be so brought from New York to Los Angeles at as low, if not a lower, rate 
than thealUrail rate from points eastof the ninety-seventhmeridianof longitude 
to Los Angeles; and being, as we hâve already seen, important in amount, 
would aiso be in actual compétition with the ail-rail rate, so that the rail car- 
riers would be justified in meeting it by the ail-rail rate." 
v.50f.no.4— 20 
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- iFïeaglit èarned to or from al cônïf)etitive point, sàid Judge Deady îh 
MopamiKàèMer, lInt.8tGom.l3>. 819— 

"Is alVrays carried under ' sabstabtially diâsimilar circumstances and con- 
ditions î &om that carried to or frotti noncompetitive points. In the latter 
case tUft tailway makes its own. rates, and there is no good reaaon why it 
sbould b^ allpwed to charge le^sfpp^ a lopg haul than ashort one. When each 
baul is madefiom or to a npncppapetitiye: point, tbe effect of such discrimi- 
nàtiôb is' to buiid up one place at tibia expensp of the otber. Sucb action is 
willfnlîy Onjust, and bas no 'justification or excuse in the exigencies or con- 
ditionittf ithé business ôf tne corporation. In the former (case the circum- 
stances are altogether différent. Tbe power of the corporation to make a 
rate is limited by tbe necessities of the situation. Compétition controls the 
charge. Xt inust take wbat it bangèt, or, as was said in Ex parte Koehler, 
' abandon tbe fleld, and let its, road go to rust.' Compétition may not be the 
only circumstance that make^s thé condition under which a long and a short 
haal arëpefformed substantially dissimiJ^f. But certainly it is tbe most ob- 
vioùsatia effective one, and must bave bèen in tbe contemplation of congress 
în the liaiisagè bf the act." 

The Cômmon carrier caiinot be required to ignoré or overcome exist- 
ing diffe^nces in the transportation facilities of différent localities, cre- 
aied, not by its ,own arbitrary action,, but by nature or by enterprises 
beyond itSi contcol. San Bernardino is situated in one of the most fer- 
tile and productive valleys: in the world, and is a thriving and prosper- 
ous city, but it bas not the transportation facilities that Los Angeles 
has. It iààbôttt 60 miléë distant, and fùrther inland. By reason of its 
nearnessto Los Angeles, it reçoives the benefit of the compétitive rates 
to thai tercpinal in proportion to its proximity therelo. But, not being 
a compétitive poirit, it dœs not get terminal rates. The proof shows, 
what is also a matter of coinmon knowledge, that railroad companies 
do not make terminal rBtes, unless compelled to do so by compétition. 
Wherevër atid whenever actual compétition exists, the question the car- 
rier has to'dçy tvith is riotsb much what is a fair rate for the service, or 
what the ti'aj^c will bear, but what rate can be gotfor the service as 
against tlie rate offered by the competitor. Especially is this true when 
the competitor is a carrier by water, becausethat is the cheapest known 
kind of transportation, and is unïestricted by law. If, therefore, Los 
Angeles can be justly rega,rded as à Conipetitive point in respect to the 
transportation of the commodities hère iiï question, there is such dis- 
sifnilarity: ol j çircumstan^ces and conditions between it and the inter- 
mediate point of San Bernardino as ta make the long and short haul 
clause of the interstate commerce act inapplicable. ' 

The facts^in respect to tbis question, as shown by the évidence sub- 
mitted tCi the court, are Widely différent from. those set but in the report 
of the com^issiqn, and upon which its order here^pught to be enforced 
was based. In its report and opinion the commission say: 

"BetweenSftn F*anciSc0 and the southern border of Calif ofnia, adistance 
of six hundred miles, San José, Los Angeles, and San Diego are the oniy 
points design ated Pacifie coast terminais by said transcontinental association, 
and towMob rates frotn the MiSsOuri river and more eastern points are the 
same as to San Fraiieiàoo. San José is au interior city; wlthin fifty miles of 
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San Francisco. Los Angeles is aiso an interior citf, 25 miles from San Pe- 
di^o, its nearest harbon the rates between Los Angeles and San Pedro are 
from 9 to 12| cents per 100 pounds on goods similar to those named in tbe 
complaint. Los Angeles and San Diego are the principal commercial cen- 
ters of Boutbern California. San Pedro is a seaport through which importa- 
tions of ooal, lumber, and other commodi lies from the neighboring islands 
and British America are brought in. and vessels corne in ballast from San 
Francisco to San Pedro, to be loaded with grain, but its commerce is very 
Small. None of the articles named in the complaint shipped from the Mis- 
souri river, or places f urther east, hâve reached Los Angeles through San Pe- 
dro for many years. Seven or eight years ago some agricultural implements 
were shipped around Cape Horn to San Francisco. The time when shipment 
of any of the articles named in the complaint was made from the east directly 
through San Pedro or other Paciflc coast port to Los Angeles was not within 
the recollt-ction of any witness testifying. Some goods are shipped from 
New York by water to New Orléans: thence by rail to California and inter- 
mediàte places. Practically, there is no such thing as water compétition 
or a water route from tbe Missouri and Mississippi rivers and interior cities to 
the Pacific coast in tbe carriage of the articles named. Many of them, such 
as stoves, ranges, black hollow ware, when carried over a water route, are 
iiable to injury from rust. It is possible to ship most of the articles named 
in the complaint from Atlantic ports and cities around Cape Horn to ports 
and cities on the Pacific coast. None are so shipped to or through San Diego 
or San Pedro, Cal. To what extent they are so shipped to San Francisco, or 
through it to Los Angeles, if at ail, bas not been disclosed by the testimony 
or other wise ascertained in tbis Investigatioa." 

And again: 

"The agent of one of the défendant roads testIBed that seven or eIght years 
ago some agricultural machinery was carried around Cape Horn to San Fran- 
cisco, and on this testimony alone rests the claim of water compétition to 
Los Angeles, nearly five hundred miles from San Francisco. That the mer- 
chandise named in the complaint is not carried by sea from New York, or 
by sea and rail from Cincinnati and interior points, to Los Angeles, through 
San Pedro, appears frora the évidence, and is confirmed by the faot that the 
rail rates are higher to San Pedro tlian to Los Angeles. If they were so car- 
ried through San Diego, they would necessarlly go at the sauie rate to San 
Bernardino, which is a trifle nearer than Los Angeles by rail to San Diego. 
Possible compétition by water is not sufScient to justify a greater charge for 
the shorter distance. Under the provisions of Ihe fourth section of théact to 
regulate commerce, the compétition must be actual and so counteracting as 
to take the freight if the lower charge for tlie longer distance was not main- 
tàined. Such compétition to Los Angeles is not established by the fact that 
some of the articles named in the complaint were carried by sea to San Fran- 
cisco seven or eight years ago." 

Référence bas already been made to the subséquent case of Eux v. 
Raûroad Co.y where the facts were by the commission held to be such 
as to establish the claim of the défendant that Los Angeles is such com- 
pétitive point in respect to the transportatiou of petroleum and its prod- 
ucts as to justify a less charge for the longer haul to that city than for 
a shorter haul to intermediate points. When the présent case was be- 
fore the commission, one port, (Redondo,) through which the évidence 
shows large quantities pî freight of various kinds are almost daily re- 
ceived at Los Angeles, was not shpwn to hâve existed at ail. This port 
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is aistantuBdut 18 miles from Lorf Angeles, and fa connected thèrewith 
by two r^Ii'oads, — onô formerly knowiï as the "Redondo Beach Rail- 
way C(ïp3p£(ny"ànd the other as the"CaIifornia Southern Railroad Com- 
pany.'* Throngh the port of San Pedro, also, which is distant from 
Los Angeles about 22 miles, and connected thèrewith by rail, large 
quantities of freight, of almost ail kînds and classes, are almost con- 
stantly received. AU of the freight thus brought to Redondo and San 
Pedro for Los Angeles is brought by steamer or sailing vessel, much of 
it in original packages, from New York to San Francisco, and from there 
transhipped to Los Angeles by way of Redondo or San Pedro; some of 
it by the Canadian Pacific Railroad to Vancouver, and thence by the 
Pacific Coast Steamship Company's ships to Redondo or San Pedro. 
Some freight is also brought by water tô San Francisco and San Diego, 
and thencé down or up the coast, as the case may be, by rail to Los 
Angeles. Thé évidence sliows that in addition to the five overland railr 
roads, tojwit, the Canadian Pacific, the, Northern Pacific, the Central 
Pacific, tiie Atchisonj Topeka & Santa Fe, and the Southern Pacific, 
with their varions connections, by which freight is transported from the 
eastern and rhiddle stales to California, t^ere is what is called the Dear- 
bprn liWe pf sailing vessels between New York and San Francisco, the 
Suttontline bf sailing vessels. between Ne,w York and San Francisco and 
Portlahd, the Pacific Mail Steaniship Company's line of vessels from 
New York to Aspinwall, Connecting there with the Panama Railroad 
running to Panama, and at that place with the company's line of steam- 
ers to San Francisco, and that receïitly there has been estàblished a line 
bf steam ships between New York and San Francisco by way of the 
straits of Magellan, on sonie of which, at the time of the taking of the 
testimony herein, there was afîoat a large amount of freight of varions 
kinds and classes for some of the Los Angeles merchants. Los Angeles 
is a city of about 60,000 people, and because of its location in respect 
to trahsportation facilities; and because it is the most important point 
in southem California, it was madè one of the terminal points of the 
Pacific coast by the transpprtation companies. The évidence shows 
that a number of the large mercantile firms of San. Francisco, dealing 
in some or.all of the oommodities mentioned in the pétition, hâve 
branch houses thêre, some hâve agents, and that sorne of the local firme 
do business to thé amount of $3,000,600 per annum. It is not strangë, 
therefore, that there shoùld be active com'petitioij between the carriers 
for the transportation of its freight. The witness A. M. Sutton testified, 
among other things, that he represents in San Francisco the line Of clip- 
per ships wbieh are and hâve been for years running from New York 
and Philadelphia around Gape Horn to San Francisco; that they carry 
almost ever}* kind and class of freight, including the comraodities men- 
tioned in the pétition; that they charter and load from 30 to 35 ships a 
yeaf, hâve no flxed rates, but make rates so as to corapete with the 
other water carriers, and with the overland railroads, and so as to get 
the business; that they solicit business as far West as Kansas City, St. 
Paul, Milwaukée, Pittsburg, and Chicago; that they èolicit freight for 
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ail parts of California, Oregon, and Washington; that they carry freight 
constantly to southern CaUfornia, chiefiy to Los Angeles; that their 
ships take ail California freight to San Francisco, and, if billed to Los 
Angeles, it is reshipped to San Pedro or Kedondo in original packages, 
and then by rail to Los Angeles. The witness Edwin Goodall testified, 
among other things, that he représenta in San Francisco the Pacific 
Coast Steamship Company; that their ships go to San Pedro and Re- 
dondo, to which ports within the last two years freights from San Fran- 
cisco hâve been as low as one dollar a ton by reason of compétition with 
other water carriers and the railroads; that they are engaged in the 
transportation of ail kinds and character of merchandise; that goods 
shipped in New York bj' steamers or clippers for Los Angeles and San 
Bernardino are constantly reshipped at San Francisco in original pack- 
ages to San Pedro and Redondo, from which they are taken by rail; 
that they sometimes run two or three freight steamers a week to those 
ports, and including their passenger steamers, which aiso carry freight, 
they woLiId probably average one every other day; that they endeavor 
to fix their rates so as to successfully compote with whatever opposition 
they may hâve, whether from carriers by water or rail. 

In the report and opinion of the commission, in finding, as it did, 
from the évidence before it, that practically there was no such thing as 
water compétition or a water route from the Missouri and Mississippi 
rivers and interior cities to the Pacific coast in the carriage of the arti- 
cles naraed, it is said: "Many of thèm, such as stoves, ranges, black 
hollow ware, when carried over a water route, are liable to injury from 
rust." In the case hère, A. A. Watkins, a member of the firm of W. 
W. Montagne & Co., whose principal place of business is in the city of 
San Francisco, with a branch house in Los Angeles, testified that his 
firm deals largely in stoves, ranges, registers, radiators, black iron stove 
furniture, and hollow ware, and that of those commodities they ship 
what would probably amount to about 75 car loads a year, and that 
about 75 per cent, of them they shlp by water to San Francisco, 
and from there reship by steamer to Redondo or San Pedro what is in- 
tended for Los Angeles and vicinitj'; that they ship by water because it 
is cheaper to do so than by rail, after deducting their estimate of 3 per 
cent, for loss by rust; and that any increase in the rail tariff would resuit 
in their shipping still more largely by water. The testimony in the case 
is altogether too voluminous to refer to in détail, but I think it is safe to 
say, generally, that it shows that the water carriers mentioned are now, 
and that some of them for years past hâve been, competing with the 
overlatid railroads for the carriage of gênerai freight, including the Com- 
modities mentioned in the pétition, from the cities and country east of 
the Missouri river to the Pacific coast, including the city of Los Angeles; 
that they are and hâve been actively engaged in such transportation, so- 
liciting the freight, and carrying what they can get; and that they actu- 
ally do carry an important part of many of the commodities mentioned 
in the pétition. The fact that such means of transportation actually 
•exists, and is actually and actively seeking the trafiic, constitutes conape- 
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tltion , aûd was doubtless orie of the ûiOSt important factors in makîng Lo» 
Angeles a terminal point. Not only doea the évidence show that such 
water compétition exista, but ît shows that the shipments by water are 
increaàing; and a numbei' of the witnesses testify that, in the event the 
ail-rail rates sbould be incsreased from what they are now, it would re- 
sult in much larger shipments by water, both in quantity and kind. 
For the reasons stated I am of the opinioû that the circumstances and 
conditions attending the transportation of the commodities in question 
to Los Angeles and San Bernard ino are essëntially dissimilar, and 
thereforé that the long and short haul clause of the Interstate com- 
merce àcft does not apply to the case. As haë been said, it is not 
claimed that the rates to San Bernardine are otherwise unjust or unrea- 
sonable. If they are, other provisions of the act will afford relief. It 
results from thèse views that petitioner is not entitled to the relief it 
seeks in this court. It is accordingly ordered that the pétition be dis- 
missed, at its oost. 



WaRB V. WiSNEB. 

(CUrmM Court, D. Jowa, C. D. February, 1888.) 

1 Will— R*4t Sstatb— Lbz Rsi'SiTiB. 

The vpilldity of a will conveying real èstate {• to be deterinin«4 by tna law oi fh» 
place where tbe land lies. 

8. SaMB— RBVOOATIOIÎ— BiRTH OF Hbik. • 

By the law of lowa, a wiU is revoked by tbe birth of an beir after its exeoutioD. 
8. Same— Pkobatb— Efïbot of. 

Thé prohate of a will, while it settles the question of due exécution, does not estab- 
lish validlty, or détermine its force and effect upon titles to real estate claimed un- 
derlt 
4. Alieîis— Capacitt to Takb bt Debcbnt or DavisB. 

Undër Revision lowa 1860, $ 349$, an alien non-resldent oonld not take lands ly- 
Ing inthe state éither by descent or devise, 
6. Bame— Mahkiaqb to Citizjpn. 

A non-residcnt alteo wôman who marries a citizen of the United Btates is ca- 
pable bf inheritibg in lowà, since she thereby becomes a citizen of the United 
States, under Rev. St. U. 8. g 1994. 
6. Citizens^jp^Childrek Bokn of Ambbicaks in Fobeisn Countrt. 

Persons boïn in a foreign country, of American parents, who resided there, but 
who never renounced their citizenshlp, are citizens of the United Btates, 

This is abill in equity, brought to quiet title to 1,288 acres of land 
located in Franklin county, lowa. Said land was entered by Asahel 
Gage, who was a non-resjdent alien residing in Canada. Patents were 
issued to him; and he held title until his death, which occurred July 1, 
1861. He leil surviving him eleven ohildren, two of whom hâve since 
died. At the time of his death, it is conceded that two of his children, 
John M. Gage and James D. Gage, resided in lowa, and were citizens of 
the United Sta.tes. It is also conceded that ail the remaining children. 
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except two, were at the tîme of the death of said Asahel Gage, and still 
are, non-resident aliens. The two children about whom the question is 
made are two daughters, Sarah and Elizabeth, who mamed two broth- 
ers, named Cummings, whose parents are native-bom citizens of the 
United States, who had emigrated to Canada, but who had never form- 
ally renounced their allegiance to this government. The sons were born 
in Canada, but never formally renounced their allegiance to this govern- 
ment. Both the father and the sons, however, engaged in business in 
Canada, and several times voted there upon their property qualifications, 
as provided by law. The father always refused to take the oath of alle- 
giance to the government of Great Britain. The complainant, Ware, is 
the owner by purchase of ail the interest of John M. and James D. Gage in 
the real estate in controversy . Respondent is the owner by purchase of the 
interest of five of the remaining heirs, iacluding the said Sarah Cummings 
and Elizabeth Cummings. In 1854, Asahel Gage made a will, in which 
he directed the sale of a farm owned by him in Canada, and also directed 
that " the balance or residue of my estate, both real and personal, after be- 
ing sold as before mentioned, and the money arising therefrom, together 
with the cash on hand, notes, bonds, etc., that shall be colleoted by my 
executors, shall be divided, as near as can be, share and sbare alike, to 
my children, that is, John, James, Asahel, Rufus, Mary Ann, Sarah, 
Elizabeth, Lorintha, Martha, and Keziah," etc. After the making of this 
will, and before the death of the said Gage, to-wit, 1859, aoothez child, 
May, was bom to him. 

McKensie & Hemingtoay, for complainant. 

John Porter and William PhiUips, for respondent. 

, McCbabt, Circuit Judge. My conclusions in this case are as follows: 
1. The vai|;dity of the will under which the respondent daims title 
must be determined according to the laws of lowa, where the land is 
situated. 1 Redf. Wills, p. 398; Lynch v. MiUer, 64 lowa, 516, 6 N. 
W. Rep. 740. 

2. By the law of lowa, aa interpreted by the suprême court of the 
state, the will was revoked by the birth of an heir after it was executed. 
MeCuUum v. McKenzie, 26 lowa, 610; Negm v. Negua, 46 lowa, 487; 
FaUtm V. Chidester, Id, 688; Carey v. Baughn, 36 lowa, 540. 

3. The probate of the will in lowa, while it settles the question of its 
due exécution, does net conclusively establish its validity, or détermine 
its force and effect, when titlè to real estât© is çlaimed under it. FaUon 
V. Chideder, supra, and authorities cited. 

4. I am furthermoré of the opinion (1) that the will does not cover 
the land in controversy, and (2) that by a fair construction of section 
2493, Revision 1860, an alien non-resident could take nothing by will 
unless such alien, subsequently to the making of the bequest, became a 
résident. Krogan v. Kinney, 15 lowa, 242. 

5 . It foUowB that as to the land in controversy there is no valid will, 
and the sarae is to be disposed of accorciing to the lowa law of desoent. 
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6. It is the settled law of lowa that non-resident aliens could not in- 
herit under the statute in force at the time of the death of Asahel Gage. 
Krogan V. Kinney, supra; Rheim v. Rohbins, 20 lowa, 45; Brown v.Pear- 
son, 41 lowa, 481; King v. Ware, 53 lowa, 97, 4 N, W. Rep. 858. 

7. I find that Sarah Cummings and Elizabeth L. Cummings, daugh- 
ters of said Asahel Cummings, were capable of inheriting by reason of 
the citizenship of their husbands, which détermines their own. Rev. 
St. U. S.i § 1994; KeUyv. Oiven, 7 Wal]. 496; Bish. Mar, Wom. § 505. 
It appears that the husbands were both born of parents who were citi- 
zens of the United States. They were therefore citizens of the United 
States by birth. Rev. St. U. S. § 2172. It does not appear that they 
ever renounced their citizenship, within the rule laid down in Talbot v. 
Janson, 3 Dali. 133. Neither the father nor the sons ever ceased to be 
citizens of the United States, within the doctrine of expatriation as laid 
down in that case. 

8. It follows from the foregoing conclusions that the title to the land 
in controversy at the death of Asahel Gage vested in John M. Gage, James 
D. Gage, Sarah Cummings, and Elizabeth L. Cummings, each being en- 
titled to the undivided oiie-fourth thereof. 

9. As complainant, Ware, is the bwner by purchase and conveyance 
of the interests of John M. and James D. Gage, he is entitled to a de- 
cree confirming and quieting bis titlé to the undivided one-half of said 
land; and as the rèspdndent, Wisner, is the owner, by purchase and con- 
veyance, ofthe interest ofthe said Sarah Cummings and Elizabeth L. 
Cummings, he is entitled to a decree confirming and quieting bis title to 
the remaining undivided one-half thereof. 

10. The decree will be to quiet the title to one undivided half of the 
land in complainant, Ware, and to the other undivided half thereof in 
respondent, Wisner, a.nd the costs will be equally divided between 
them. 



BouND V. South Carolina Ry. Co. et. oî., (Quintard, Intervener.) 

i (Circuit Court, D. South CaroUna. April 88, 1893.) 

NaVIOATION COMPAIÎIES— POEBOLOSUEE OF MOBTOAOB— ReOBIVBRS— PBIOKITT OF ClAIMS. 

The getieral freight and passenger agent of a navigation company which haa 
passed into the hands of a reueiver baâ a valid claim for the arrears of his salary, 
but has no equity to be paid in priority to the mortgage créditera. Fosditk v. Sciiall, 
99 U. S. S!35, distlnguished. 

In Equity. Suit by Frederick W. Bound against the South Carolina 
Railway Company, the New York (S? Charleston Warehouse & Steam 
Navigation Company, and others, for fbreclosure of a mortgage. Heara 
upon the claim df James W. Quintard for préférence in payment of his 
salary. 

D. B. GiUiktnd and Fiimmona & Moffett, for intervener. 
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A. T. Smythe, for navigation company. 
Brawley & Barnwéll, for receiver. 

SiMONTON, District Judge. On the 7th October, 1889, by an order of 
his honor, Judge Bond, D. H. Chamberlain was appointed temporary 
receiver of the South Carolina Railway Company, at the suit in behalf 
of holders of second mortgage bonds. At the same time, by the same 
order, in the same suit, he was directed to take charge, as receiver, of 
the assets and property of the New York & Gharieston Warehouse & 
Steani Navigation Company. This last-named défendant is a corpora- 
tion under the law of South Carolina. It had close relations with the 
South Carolina Railway Company, holding and controUing the connection 
between its dépôts and the océan. The majority of the stock in the 
navigation company was in the name of the railway company. They 
had the same président. At the return of the rule to show cause, is- 
sued when the temporary receiver was appointed, a large number of the 
mortgage bondholders and stockholders of the navigation company came 
before this court, and concurred in the application to make the tempo- 
rary receiver permanent receiver, against the protest of the président and 
corporation. This appointment was made. No final hearing has been 
had in the cause, nor bave the exact relations between thèse two cor- 
porations been decided. The New York & Charleston Warehouse & 
Steam Navigation Company, besides owning wharves and warehouses in 
Charleston, was authorized by its charter to own or charter steam or 
other vessels, and to use them in transporting merchandise and pas- 
sèngers between Charleston and New York and elsewhere. 17 St. at 
Large S. C. p. 628. The company, as such, never owned any vessels, 
but, being à controlling stockholder in the New York & Charleston 
Steamship Company, its steamships were used between Charleston and 
New York, and the petitioner was the gênerai freight and passenger 
agent of the warehouse and navigation company, stationed at New York. 
Evidently it was engaged in business as a common carrier. The con- 
tract with the petitioner was in writing. The engagement began Ist 
January, 1886. Its term ended Ist January, 1891, but, after 30th 
April, 1887, either party could termina te it after six months' notice in 
writing. Salary, $10,000 per annum. In 1887 ail the steamships of 
the steamship company were sold and taken off the line, the navigation 
oompany losing its control over them. In May, 1888, the petitioner, 
having given the six-months notice required by contract, severed his con- 
nection with the navigation company, and brought this action in one of 
the courts of New York for 85,280.33, about six months' salary. In 
January, 1890, he obtained a verdict, and entered judgment in the sum 
of $2,791.66 and costs. He now sets that up. He avers that the nav- 
igation company is solvent. It was sol vent at the time he contracted 
with it, and up to the time it went into the hands of the receiver, but 
the récent loss of ail Clyde's business has made it insolvent. At least, 
its income does not pay its expenses. Interest was paid on its mort- 
gage bondsiih January, 1891. No cash dividend bas been paid to stock- 
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holders since 18th March, 1886; iSome surplus bonds were çlîvided 
among them in March, 1887. • 

The daim of the petitioner is this: He is a créditer, whose contribu- 
tiofti keptrthe navigation 'company a fgoing concem. Àfter his debt ac- 
erûéd, ftmds properly applicable to it were diverted to pay bond crédit^ 
ors and'Stockholdérs, and he bas aiuequity requiring its restoration. 
The na'Wgaition Company, durifig bis service and the accrual of his de- 
mandi was a common cairier. He relies upon, the current of cases be- 
ginning with Faedickv. Schall, 99 U-. S. 235, there being no différence in 
principle between the case of a railrbûd company and this case, the 
public being interested in keeping thé company a going concern. 

Before Qoticing the other questions .in the case, this will be met. It 
bas never yet been sqùarely decided by the suprême court. Woodv. 
Safe-Depassb Co^, 128:U, S. 421, 9 Sup. Ct. Rep. 131.. But the doctrine 
ot Fosdiùk Vi SchaM has;never yet been applied in anycase except that of 
a railroad. Idi Why? : Ail the cases go upon the ground that arail- 
road is^a peeuliar property of a public nature, discharging agréât public 
work. Nb railroad designed for any public benefit can be built with- 
out the active interposition and assistance of the soyereign power. It is 
neeessary not only to fufnish the money to construct it; it ismore es- 
sential to secbre the land upon which it is to be constructed. This re- 
quires the exercise of the rightofeminent domain. Without it, money 
would be powerless. Railroads connect distant points. That they are 
coràmon carriers is butasmall part of their office. They are not only the 
arteries of trade; they civilize, develop, and enrich large sections of 
country; cities, towns, and villages, farms aud factories, spring up on 
their line; they make intercommunieation of vital importance to thou- 
Sands; they are the means of transporfcing troops, munitions of war, and 
supplies, pronioting and preserving tranquillity in times of peace, Con- 
necting an»J creating stratégie points in times of war; they are public 
highways. Public interest, the highest public interest, requires that 
when Constructed they be kept up; be kept, as the phrase is, a "going 
concem." The cost of twjilding and ûiaintaining them is enormous. 
Their eàmitigs are fluctuating. The state and national governments so 
far bave not been ableto build railroads required by the necessities 
of our country. Subscriptions to the stock in very few cases furnish 
money enongh to ibuild tibem. Capitalists are Invited to assist in in- 
vesting in th^ railroad b6hds. So* iil order to construct a railroad, two 
parties must conCur, — ^the stockholders and capitalists, who put in tbe 
money and tho work; the sovereign power, which contributes the rightof 
eminent domain. Without the money and without this sovereign right, 
the road cannot be built. The considération which moves the sovereign 
to bestow this high èovereign prérogative — the right of eminent domain 
— -is the public use of the railroad, when built; that it remain of use; 
that it be and rèmain a going concem. To this end the first application 
of its eamîngs must be made. The stôckholder subscribes, and the 
bondholder lënds his money, with knowledge of tiijs. Neither of them 
oan get ànything until the current expenses are paid. Upon this a&- 
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surance, ail persons who furnish labor and supplies are encouraged to 
give crédit to the railroad, and to contribute to keeping it a going con- 
cern; and if, perchance, through inadvertence, or for any other cause, 
auy portion of the éamings hâve been a^plied to intetest or dividends, 
leaving current expenses unpaid in whole or part, this is a diversion 
which the court will oertainly correct. Eailroads are of public concem, 
not simply because they benefit the public; the sovereign power bas 
contributed to their construction in a way in which none but the 
sovereign can contribute, and they are devoled to a public use. It does 
not follow, because other kinds of property are of great benefit to the 
public, they also corne within this category, and are devoted to a public 
use, and, as sucb, that the courts will see that they are maintained. 
"This public use," says Justice Beewer, "is very difierent from a public 
interest in the use." Btidd v. People, 12 Sup. Ct. Rep. 478. The public 
use arises when the sovereign power is essential to the enterprise, and is 
exercised because of suçh use. This considération does not exist in the 
case of a steamship company, or of any common carrier by water, or of 
any warehouse company. There are no sovereign, exclusive privilèges 
granted to this navigation company. Anyone can be a common carrier. 
If the business be profitable, anyone can inaugurale and carry on busi- 
ness between New York and Charleston. The field is open for compéti- 
tion. The act of incorporation is not essential to the busineiss. The 
public hâve no spécial interest in keeping up this company. Of course, 
the public hâve an interest in it, as the public bave in every kind of 
business. "No man liveth to himself alone, and no man's property is 
beyond the touch of another's welfare. Every thing, the manner and es- 
tent of whose use affects the well-being of others, is property in whose 
use the public bave an interest." Beewee, J., supra. But this does 
not necessarily give the public the right to control such use. The 
principles established in Foadick v. SchaU, and the cases following it, do 
not apply to the case made by the petitioner. 

There are other questions made in the case, but for the présent let it 
rest hère. Although the petitioner bas no equity to be paid in priority 
to the mortgage creditors, he bas a valid claim. Let an order be takea 
establishing this claim as that of a gênerai créditer, in the amount of the 
principal and interest and costs of bis judgment. 
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V lWalters e< d. v, Anglo- American Mobtciage A. Tbxist Co, 

{CircuUCovH, D,Na>raska. April 10, 1892.) 

i. CÎBÔÛIT JunOE— AUTHOBITT AT ChAMBBRS— DiSCHABGB OF RbCEIVEHS. 

, ' A'ch-ouit judge bas authority to heâr at chambersà- motion to discharge a re- 
-.. ,.c6|.ver. 

a COBPOBATI0ÎÎ8— ReOBIVBBS— AUTHORITTOP PBESIDBNT. • 

The président of a corporation has no power, without the authority of the direct- 
ora ôr slookholders, to consent to the appointaient of aireceiver to wind up the af- 
faire of the corporation. 

8. SabiÉ— KÈ0BIVEB3 — ^DlSOHÀEGB. 

Theprësident, secretary, and treasurer of a corporation belng about tO be turned 
ont oftolBce by the direotors, the latter two flled a bill alleging that the company 
was Itisolvent, and àslèing the appointaient of a reoeiver to wind up its afCairs. The 
presideût xinmediately appeared in court, and consented thereto in behalf of the 
Company. The reoeiver was thereupon appointed, without any considération of tho 
bill, and. without the court's attention, being ôalled to the presideht's want of au- 
thority tô enter consent. Held, that the receiver would be disoharged on the ap- 
plication of the direotors : it appearing that the bill was entirely without merit, and 
that the proceeding wàs instituted for the purpose of wreoking the company, and 
:' obtaining control of its business. 

In Equity. Bill by Edwin H. Walters and Joseph V. McDowelI 
against the Anglo-American Mortgage & Trust Company for the appoint- 
m^nt of a receiver. Heard at chambers on motion to discharge the re- 
ceiver. Granted. 

John L. Webster and H. D. Estabrook, for complainants. 

Jarrm Gardner Clark anâ John P, Brem, for défendant. 

Calpwell, Circuit Judge» L. W. Tulleys was président, John V. 
MeDowell secretary, and Edwin H. Walters treasurer, of the Anglo- 
American Mortgage & Trust Company; The governing body of the cor- 
poration consisted of a board of seven, directors, A majority of the di- 
rectors,' and a majority iç value of the stockholders, Were in favor of re- 
moving Tulleys, McDowell, and Waltersfrom the ofBces held by them, 
réspectively, in the company. The boàrd of directors and stockholders 
had effected such removal:, or were about to do sOi when McDowell and 
"VVialters filed the bill in this case, alleging that the company was in- 
solvent, awd: praying for the appointment of a receiver and the winding 
up of the affairs of the çQjcporation. The biU was filed by them as stock- 
holders; McDowell being the owner of 12 and Walters the owner of 5 
shares of the capital stock of the company, of the par value of $100 per 
share. The capital stock of the company is $99,250. Tulleys, the 
président of the company, without the authority or knowledge of the 
directory or the stockholders, voluntarily appeared in court the same day 
the bill was filed, and filed an answer in the name ofthe company, con- 
fessing the allégations ofthe bill, and consenting to the appointment of 
a receiver. The court, supposing that the answer was filed by the au- 
thority of the corporation, entered an order appointing a receiver, as 
prayed for in the bill, and consented to in the answer filed by its prés- 
ident, Tulleys. As soon as the board of directors of the company were 
advised of the filing of the bill, and of the appointment of the receiver, 
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the action of the président in consenting to the saine was disaffirmed 
and denounced as a fraud upon the corporation; and counsel were im- 
mediately employed by the company to défend the suit, and to procure 
the discharge of the receiver. A motion was soon thereafter filed by the 
company, by authority of its board of directors, to vacate the order ap- 
pointing the receiver, and to discharge the receiver. 

The judge of the district being absent, in a foreign country, due 
notice was given that the motion would be heard before the circuit 
judge at chambers. In conformity to such notice, counsel for each side 
bave appeared and argued the motion. The judge of the circuit court 
Undoubtedly bas jurisdiction to hear the motion at chambers; but it is 
a jurisdictiôn which I would not be inclined to exercise if the district 
judge was to be found in his district. For many purposes the circuit 
courts of the United States, as courts of equity, are always open. Equity 
Rules 1 , 3,4. The authority of a judge at chambers is the authority of 
the court itself. Per Tindàl, C. J., Doe dem. Prescottv, Roe, 9 Bing. 104. 
The practice and the jurisdiction of the judge at chambers in chancery 
suits is in many instances so intimately blended and incorporated with 
the practice and jurisdiction of the court that it is sometimes difficult to 
separate the one from the other. The exercise of chambers jurisdiction 
in equity cases is absolutely essential for the purpose of preventing the 
deiay, injustice, expense, and inconvenience which must inevitably en- 
sue if applications for relief had to be made in ail cases to the court in 
session. A motion to discharge a receiver may be heard at chambers, 
upon due notice, and will be granted when it appears that he was im- 
providently appointed, or that there is any other sulficient reason for 
his dischargei; Raikroad Co. v. Sloan, 31 Ohio St. 1; Cravjford v. Ross, 
39 Ga. 44; Beach, Rec. § 778. 

The bill on its face makes no case for the appointment of a receiver. 
It may well be doubted whether a court of chancery, in the absence of 
a statut© authorizing it, bas jurisdiction, at the suit of a stockholder, to 
wind up the affairs of a corporation on the ground of its insolvericy. 
It is said courts of equity bave no greater control over the affairs of 
a private corporation when it becoraes insolvent than they bave over 
the affairs of an individual. They are not courts of bankruptcy. 
Glmn v. Liggett, 47 Ped. Eep. 472, 474; Mor. Priv. Gorp. §§ 281, 282. 
But, assuming that such jurisdiction exists, the biU in this case does 
not show that the corporation is insolvent, or that it owes any debt 
which it bas refused or is unable to pay. The stockholders and di- 
rectors of the company are denounced as a body of "conspirators," 
and other hard adjectives applied to them. But, when critically ex- 
amined, the alleged conspiracy consists only in a j^urpose of the stock- 
holders and directors of the company to turn the plaiutilFs out of the 
ofhces of the company which they hold; and, as the purpose of the com- 
pany was to turn its président out of office also, he cheerfully made 
common cause with the plaintiffs, and by concerted action with them 
appeared in court at the instant the bill was filed, and undertook to 
confess for the company the allégations of the bill, and consent to the 
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appoîHtiïiènt of a receiver té wiod: up its affairs. ^ Thîsj of courae, he 
haà liôright to do. As président of-the compariy, be had nO authority 
to coûl^i# the MU, and consehlî lo, tha appoirtttûent of the receiver to 
windùpithe affairs ôfthe eorporaition. ' This was, in effect, to consent 
to the dissolution of the corporation of whîch he was président. He 
could give no such consent withoutthe authorit-y of the stockholders or 
directorâ of the 'corporation.'^ The order appointing the receiver was 
therefore ôbtained without anylsnotioe to the corporation, or its appear- 
ance by anyi oae having authôvity tb epeak for it. 

It is alleged in the bill thàt sonïe $40,000, coming into the possession 
of the corporation, has not been invested or'appropriated as it should 
hâve bem.' But as this liionéy came into the bands of the very offi- 
cers who are now making this complaint, and was used and appropri- 
ated in the manner that it was by Ihem, it cornes with exceeding ill 
grâce fromthém to complain of their own action. 

Frotnthe bill and the affidavits in th« case, itappears that the plaintiffs 
and thé président of the conipany, who is acting in concert with them, at 
one time coraposed a firm cairrying on the same kind of business which 
the défendant corporation is now oonducting. The corporation succeeded 
to the business of that firm, and the members of that firm became stock» 
holders and officers in the Corporation. Finding that they were about 
tobe displaced as officers of thé corporation, of which they had had the 
chief management and contrôla they cohceived the idea of wrecking it, 
by filing the bill in this case, and procuring, without the knowledge of 
the corporation, the appointmentof a receiver. Coïncident with this 
action, they tobk steps to reorganize the old firm, and résume the busi- 
ness conducted by them previous to the organization of the corporation. 
It was evidently their expectation that the proceeding instituted for 
the appoinfraent of a receiver would discrédit the corporation with its 
patrons, and enable them to secure the business of the company. This, 
and. nothing else, was the real purpose of the bill. The bill is ntterly 
without mérit. The appointment of the receiver was procured without 
notice to the company, and without bringing to the attention of the court 
the fact that the officer assuming to speak for the company had no au- 
thority to do so. The judgment of the court was not invoked on the 
sufficiency of the case made by the bill, because it was understood the 
company was consenting to the order made. This was an error of fact, 
which misled the court. But for this error, there is no reason to sup- 
pose the order appointing the receiver would hâve been made. The re- 
ceiver must be dischargedj and ail the costs of the receivership, includ- 
ing the fées and expenses of the receiver, taxed against the plaintiffs. 
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Gbames V. Hawley. 
((ftrcult Court, D. Kansas. Pebrnaiy, 1888.) 

1. JOTIOMBNT— VaOATIN» APTBR End 01 Tbem. 

After the end of the tenu a court bas no power, merely npon motion, to set aside 
its order dismissing a cause in pursuance of a compromise, èVen though fraud be 
charged in procuring the compromise. 
3, A?:tppnbt and Cubkt— Continuancb oï Relation— Pbbsumptions. 

Tbere ts no presumption of law thàt the relation of attorney and client continues 
after the tëi-mination of tbe litigation and tbe«nd of the term at which fiUal judg- 
mçnt is repdered, except for the purpose of recelving service of citation, or otber 
prooessiii tbe nature of erroror appeal; and notice to tbe attorney of a motion to 
set àslde tbe judgment la not notice to tbe former client, unless tbe continuance of 
, , tbe relation be affirmativel7 sbown. 

Action at law upon transcript of a judgment in favor of plàintiÉf and 
against delendant for $3,835.29 and costs, rendered September 22, 1878, 
by the suprême court of New York in and for the county of Steuben. 
TÎie défense isthat the judgment is void because the court by which it 
was rendered had no jurisdiction of the défendant. The facts npon which 
this défense is based are as foUows: Plaintiff is a citizen of New York, 
and défendant a citizen of Kansas. In 1873, while défendant was tem- 
porârily in New York, the plaintiff sued him to recover damages for an 
alleged fraud in the sale of certain lands. Process was served on 
défendant, and he was also, at the instance of plaintiff, arrested, and 
confined in prison. , While défendant was so confined, and pending the 
suit, a written agreement of compromise and settlement was entered 
into, whereby défendant agreed to and did exécute to plaintiff a mort- 
gage on his homestead in Kansas for $2,000, and the plaintiff agreed to 
and did dismiss the suit. Prior to this settlement one W. W. Oxx had 
appeared as counsel for défendant in the cause. After the settlement, 
and the same being showa to the court, an order of dismissal, dated 
January 8, 1876, was entered of record in the case. Thereupon the de- 
fendant paidoff his counsel, Mr. Oxx, discharged him from his service, 
and returned tp Kansas. On the 29th day of August, 1878, — ^more 
than two years after the order of dismissal, and after the close of the 
term at which that order had been entered, — plaintiff filed a motion to 
set the same aside on the ground that it had been procured by fraud, 
and to restore the case to the calendar of the court for trial. Notice of 
this motion was served upon Oxx, as counsel for défendant, but he re- 
fused to appear. The court sustained the inption, no one appearing to 
resist it, ordered the case to be restored to the calendar, proceeded to 
try it, and rendered judgment as above stated. It is upon this judg- 
ment that suit is now brought. 

W^iam lÀtilefiéld and S. 0. l'hacher , for plaintiff. 

John W. pejord and A. W. Benson, for défendant. 

McCeary, Circuit Judge. 1, The order of discontinuance madeby 
the court in pursuance of the agreement of compromise and settlement 
was in the nature of a final order disposing of the case. Whatever power 
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the court may hâve had over the case and the parties after that order was 
made and during the same terua, I am of the opinion that after the 
term it had no power to set the same aside on motion. The power of 
the court over the action and over the parties to it had been exhausted 
by the final adjournment of the term at which the final order of dismis- 
sal wà'$ jpijl^red, and it could not résume jurisdietion either over the 
subject-matter or the parties without a new proceeding, and the service 
therein of theordinary original process. Gameron v. McEoberts, 3 Wheat. 
591; Bankv.Moss, 6 How. 31; Sibbald v. U. S., 12 Pet. 488; Assignées 
v. Dorsey, 2 Wash. C. C. 433; Becker v. Sauter, 89 111. 596; Jackson v. 
Ashton, 10 Pet. 480. The rule is thus stated in Sibbald v. U. S.: 

"No principle is better settled or of more universal application than that 
no court can reverse or annul ita own final decrees or judgments for errors 
of fact or law ufter the term at which they hâve been rendered, unless for 
clérical mistakes." 

And iù Jackson v. Ashtmi thé court said: 

"We hâve no power over the decrees rendered by this court after the term 
has passed, and the cause bas been dismissedorotherwiseânally disposed of." 

The fact that fraud in the settlement of this suit is charged in no 
matiner àffects the question of jurisdietion or the mode of acquiring it. 
A judgment can no more be set aside upon motion after the term upon 
the gfound of fraud than upon any other ground. A hearing upon 
proper notice upon that question is the right of the party charged with 
the fraiid. We cannot assume the truth of the charge for the purpose 
of affeeting the décision of the question of jurisdietion. What we are 
now to cônSider is whéther the New York court had jurisdietion of the 
défendant for the purpôse of trying the question of fraud. And the 
rule governing the décision of this question of jurisdietion is that at the 
end of thè term at which there is a final disposition of the case (final in 
the sensé that, if not appealed from, it ends the controversy) the par- 
ties are diSmissed dnedie. If they are citizens of foreign states, they 
may safely départ for their homes. If they had employed an attorney, 
they may then discharge him with the assurance that the controversy is 
at an end, and can be renewed only by proceedings in the nature of 
error or appeal, and that, except in the event of such proceedings, no 
valid service of process can be made upon the attorney. Such is the 
doctrine recognized by the fédéral courts, and it has peculiar force in ail 
cases where parties are compelled to litigate in foreign tribunals. There 
is no presumption of law that the relation of attorney and client con- 
tinues after the termination of the litigation, and after the final adjourn* 
ment of the term at which a final judgment is rendered. Weeks, Attys. 
at Law, 425, 426. And itis but fair and reasonable- — especially in cases 
like the présent — to hold that a part}' who relies upon service made upon 
an attorney after final judgment and after the end of the term (unless it 
be service of a citation or other process in the nature of error or appeal) 
must take the chances of showing that at the time of such service the 
relation actuàlly existed. Even if it could be shown that a différent 
rule prevàils- with respect to suits between citizens of the same state in 
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some state courts, I should not be inclined tb apply it hère. That it 
might lead to great injustice is very apparent when we look at the 
circumstances of this case. The défendant had been sued in a foreign 
state, a thousand miles from his home. He had been thrown into prison. 
He employed counsel from the necessities of his situation. His case 
was settled. He waS released from imprisonment, and thereupon paid 
off and discharged his attorney, and returned to his home in Kansas. 
Must he hold himself in readiness to retum to New York and renew the 
litigation upon motion of his antagonist and notice to his former attorney 
upon an allégation that the settlement was fraudulent? If so, for how 
long? Certainly not for two years. Certainly not for any period beyond 
the end of the term, if until that time. To hold him bound for two 
years to answer to any motion thus made would be in effect to compel 
him to hâve an attorney in a foreign state during that period, whether 
he will or not. The conséquences of being sued in a foreign jurisdic- 
tion are serious enough, without adding this unusual and unreasonable 
requirement. 

2. I am also of the opinion that, even if, after the term, it had been 
compétent for the court, upon motion, to set aside the order of discon- 
tinuance, notice to the former attorney of défendant was not notice to 
him. The relation of attorney and client had long been ended, so far 
as it, was possible for the parties to end it. It was possible for them to 
end it for ail purposes except the service of such process as was neces- 
sary to the exercise of the appellate jurisdiction of the courts of the 
state of New York. A motion to set aside a judgment for fraud after 
the term bas in it ail the éléments of a bill in chancery. It is in its 
nature an original proceeding. It is not a part of the original suit, and 
therefore service upou the défendant is necessary. As the court which 
rendered the judgment had no jurisdiction, its proceedings are with- 
out force or validity, and the question is properly raised hère. 

Judgment for défendant for costs. 



Pope Manuf'g Co. ». Warwick Cvcsle Manuf'g Co. et cH. 

(District Court, D. Massachusetts. April 30, 1898.) 

Patbnts fob Inventions— EîxTïaiT of Ciaim— Pbiob Aet— Infbingbment— Bictolb 
Handlbs. 

Letters patent No. 245,071, issued August 3, 1881, to George Illston, for a devico 
for readily adjusting the vertical height of bicycle handles, or rendering them en- 
tirely détachable, by maklng a dovetail or grooved seat on the bicycle head, in 
which a sllde carrying the bandle bar works, the same being fixed at any desired 
height by a set screw, are limited by the prlor state of the art to the devices de- 
Bcribed, and are not inf ringed by a bandle bar connected with a spindle which 
slides in a socket, and is secured by a set screw. 

In Equity. Suit by the Pope Manufacturing Company against the 
Warwick Cycle Manufacturing Company and others for infringement of 
a patent. Bill dismissed. 
V.50F.ÛO.4— 21 
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îf WMÎam A. Reddihg aad: OharUti.E. Pratt, for complaînant. 
' ijofm L, 8. Eoberta, for défendants. 

• GoitT, Circuit Judge. The MU in tMs case is based upon the alleged 
iafrin^ment of letters i patent No. 245 ,071, granted to Gieorge lUston, 
August 2, 1881, for improvements in bicycles. The invention relates 
to the bonstruetiôn of the head of • a bicyde so that the hàndle on the 
head .may be adjuàted and readily removed from the machine. The 
spécification say s: . • 

'^Oiidne face of the heiBwJ, I make Wfelrtical dovètail or grooved seat, on or 
in whidya slide Works; tbe said Slide being fixed in any position on the said 
seat bj( tn0ana of .a sét scie w« In the upper piu-t of the said siide the handie 
bar|i^ içecured. The handie bar may, either Itie permanently fixed to the said 
çlidê. ,è| be capable of detachment therefrom. , When it is réqnired to adjust 
tbë heigbt of the handlé on the head, ït is only necéssary to slacken the set 
sct-riW M* the slide, when the said slide èarrying the handie bar may be raiséd 
oi-bweredon Its seat, ànd rëfixed in its adjusted position by driving home 
theset screw." 

' Iristëiad of this afrângenaetit, there is another form of mechanism set 
foi*tîi'in the patent, cbilsiàting of a vertical slot on the face of the head 
bf the bicycle, in wbidh a sliding Socket works. This sliding socket 
carriès thé handie bar, "and is fixed at the reqùired height by a screw 
faut. Thé first form of thé device is covéred by the first claim of the'pat- 
ent, which is as foUbws; 

"(1) Tlje Iraprovemehis in constructing the heads of bicycles and tricycles 
herelnbéfofe describéd and illuatratéd in Figs. 1., IL, III., IV., V., VI., and VU. 
of the aCcompanyingdrawings, for thèpiiipose of readily adjusting the ver- 
tical height 6f the hahdles On the Baid bëads, and rendering the bandles dé- 
tachable from the heads, that is to say.making ontbe faceoftbebead a dovè- 
tail or grooved seat, on or in which a slide oarrying the handie bar Works, the 
said slide being adjusted at any desired height on the said sçat, and fixed in 
its adjusted position by means of aset screw orpther équivalent arrangement, 
substantially as describéd and illustratéd." 

The scope of the Illston invention seems to me to be clear. He de- 
scribes in his patent two forms of hiechanism for adjusting the handie 
on the head of a bicycle "with great nicety." In the présent suit, we 
are onjy qoncerned with the first form, which consists in placing on one 
face of the head a dovètail grooved seat, in or upon whiçh a slide carry- 
ing the handie Works; thé slide béing fixed in any position on the seat 
by means of a set screw. This mechanism is simple and easily under- 
stood, and the éléments are specifically set out in thç first claim. 

Stress is laîd by the comïîainant upon the fact that the spécification 
eays that "the slide carrying the handie bar and the seat on the head 
may bavé a figure other than the dovètail figure represented." I do not 
thînk that thîs la.riguagë shotild be cqnstrued to inbjude bther and difier- 
ent forms of adjustable mechanism, but that, within the sensé of the pat- 
ent, it can only include, iat most, a modification of the dovètail form in 
whiçh the slide Works. The claim itself, by référence to the figurés 
shown in the drawings, and by its spécifie language, refers to the dove- 
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tail construction. An exàmiiiation intô the prîor slate of the art fdrbids 
any snch broad 'construction of this claiin as the complaiûant conterids 
for. In the Hanlon patent ofJuly 7, 1^68, there is fôund adjustable 
mechanism for the seat and the cranks of a: vélocipède, and that patent 
says, àfter desoribing thèse devices, that "the handlés taayi if desired, be 
also made extensible." In the McGleave patent of April 13, 1869, the 
handle in connection with the framé of the machine is raised and low- 
ered for the purpose of adjusting the distance of the cra,nk frôm the seat 
to the size of the rider. The use of a dovetail seat with a slide and set 
screw for the purpose of adjustability appears to be old in other branches 
of the art. In the old milling machine what was known as the " back 
rest" or "back center" was ôonstructed after this form. în view of the 
prior State of the art the Ilîston patent must be limited to the forma of 
devices therein described. 

The défenses to this suit are non-infringement, and want of patentabil- 
ity. In the défendants' device the handle bar is connected with a spin- 
dle which slides in a Socket upon the head of the machine, and is fast- 
ened at any desired place by a set screw. I question, in view of what 
was old and well known, whether there is anything patentable in the 
défendants' device; but, however this may be, it is perfectly clear to my 
mind that the défendants' device is no infringement of the first claim of 
the lUston patent. Although argued with much force by complainant's 
counsel, it would be going beyond ail Sound rules in the construction of 
patents to so construe the first claim of the Illston patent as to cover the 
défendants' mechanism, not only because of the position which that pat- 
ent occupies in the art, but also because the défendants' device is diflfer- 
ent in consfi-uction. The spindle, socket, and set screw which make the 
défendants' handle adjustable are not the dovetail grooved seat on the 
face of the head, with its slide carrying the handle bar, of the Illston 
patent. Taking the Illston patent to mean what it says, and construing 
it in the light of the prior state of the art, I am clearly of opinion that 
no case of infringement has beén made out. 

It is unnecessary to consider the second ground of défense. 

Bill dismissed. 



The Davidson. 

(DtsMct Court, E. D. Wisoonslru Janntu^i 1880.) 

Seambn— Saitoks— Pbiobitt of Liens. 

It is the âut^ of seameu to remain by the wreck of a vessel so long as the!r Per- 
sonal safety will permit, aud save as much as possible from the vessel; and when 
they hâve done so the fragments of the vessel, and the outfit saved, constltute a 
fuud pledged for payment of their wages, superior to the claim of the salvors. 

In Admiralty. Libd by seamen for wages. Intervention by salvors. 
Decree for libelants. 
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The facts in this case, as shown by the pleadings, wer© thèse: On the 
16th day of October, 1879, the schooaer Davidson left Chicago on a voy- 
agie to nprthern ports oh Lake Michigan. The libelants shipped on board 
as sepmen. On the next day the vessel was stranded on Pilot Island reef. 
Ofl request fpr assistance from the master, Wolf & Davidson, of Milwau- 
k,ee, dispatched the tug Leviathan with steam punip and other appara- 
tus tojithe relief of the vessel. Efforts were made to get the vessel off, 
and w,çre çontinued until November 26th, but unsuccessfully. From 
tlie tinie the vessel was stranded until exertions to relieve her were aban- 
doned, libelants continued on board, On the 25 th day of November, 
the master of the tug, being convinced that the vessel could not be re- 
lieved, deemed it adyisable to save her outfit, consisting of boats, tackle, 
rigging, apparel, and furniture, and eeased his efiorts in behalf of the 
vessel. Thereupon the master and crew of the tug, with the assistance 
of the crew of the vessel, removed the vessel's outfit to the tug, and 
brought it, together with the master and crew of the vessel, to the port 
of Milwaukee. Libelants were then discharged, but were not paid their 
wages, and thereupon libeled the outfit. Decree was rendered in their 
favor^ the outfit sold, and the proceeds were paid into the registry of the 
court. Thereupon the owners of the tug intervened by pétition, as sal- 
vors, insisting that their claim for salvage service was prior to that of the 
seamen, and asked for payment as having the prior right to the proceeds 
ofsale. 

Markhams & Smith, for seamen. 

iif. C J&aijse, for salvors. 

Dyeb, District Judge. The seamen were not discharged from the ob- 
ligation of their contractpf service by the happening of disaster to the 
vessel.: It was their duty, so long as their personal safety permitted, 
to remain by the wreck, and save as much as possible, and upon com- 
pliançe with this obligation the fragments of the vessel constituted a fund 
pledged for payment of their wages; but. upon abandonment by them of 
the wreck the contraet between them and the owner of the vessel would 
be dissolved, and they would then lose their privilège against the vessel, 
and their claim for wages. As libelants remained by the wreck, and 
did not abandon it until the outfit was removed, their right to wages and 
their lien continued in force. Under the circumstances of the case the 
wages earned while they remained on board, and until the vessel was 
finally abandoned, did not constitute antécédent wages, in a sensé which 
would postpone them to the claim of the salvors, and the proceeds of the 
outfit must be first appîied to payment of their demands, although it 
would bave been otherwise had they abandoned the wreck before the sal- 
vage service was begun. 
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Eequit V. New Yoek & Cuba Mail 8. S. Co. 
(Distria Court, S. D. New York. April 18, 189a) 

Shipping — Nbolisbuce— Impkopek Eàtch Covbe— Personal Injttbies. 

Owine to the warping of their supporta in hot weather, the hatoh covers of a 
ship did not fit tightly over the hatch, which f act was unknown to libelant, who 
had recently sbipped as sailor on snch ship. In conséquence of such defeot, as 
libelant was, nnder orders. coverlngthe hatch, one of the covers fell, precipitating 
libelant into the hold. Héld, that the ship was liable for his injuries. 

In Admiralty. Libel for personal injuries. 

Alexander & Ash, for libelant. 

Charles C. Nadd and Mr. Moore, for respondent. 

Beown, District Judge. On the 28th of September, 1891 , about 6 
o'clock p. M., as the libelant, who was an able seaman on the steam- 
ship City of Washington, at Tampico, was putting on the hatch covers 
for the uight upon the main deck, with three other seamen, under the di- 
rection of the boatswain, he fell through the hatch into the lower hold 
and sustained some injuries, for which the above libel was filed. 

The hatch was covered by means of 9 covers, 3 rows of 3 covers 
each. Two strong-backs, consisting of beams 15 feet long by 6 inches 
wide and 12 inches deep, ran lengthwise of the ship to serve as the in- 
terior supports of the hatch covers. The 8 covers on the port side 
were first put in place, then the 2 forward covers in the middle row. 
To sustain thèse covers a ledge, or rest, was eut in the strong-backs 
about an inch and a half wide, upon which the covers were designed 
to rest. The libelant had stepped upon the middle cover of the second 
row, and had taken hold of the ring of the aft cover to put it in place 
in that row, when the port side of the middle cover fell in underneath 
the libelant, and the cover weut down with him into the hold, while 
the other cover foUowed on top of him. The libelant claims that the 
middle cover on which he was standing was apparently put in the 
proper place; but that the port beam, or strong-back, had been warped 
and bowed to port in the middle, so that the port edge of the central 
cover did not get proper support and fell in under his weight. 

The respondents contend that the accident could not hâve happened 
in that way. , They gave évidence tending to show that there could not 
possibly hâve been less than half an inch of support for the cover 
upon the port ledge, if the cover was down in its proper place, even if 
the cover was shoved over to starboard to the utmost limit possible. 
They also gave évidence tending to show that the starboard beam or 
strong-back was warped or bowed to port, to the same extent as the 
port strong-back, so as not to inorease the space between those two beams. 
They contend, therefore, that the cause of the accident was that the 
middle cover was not put down in place. Other évidence shows, how- 
ever, that the spaces for the covers were affected considerably by wet 
or dry weather. Not infrequently when wet, the covers on the port 
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side of the hatch had to be beaten down, because they fitted so tightly. 
Several witq^isea besidea Itbe libislaîit bave testified that tbe middlecov- 
ers were carefully put down in their proper places before the libelant 
stepped upon them. Satine urifilled" spaèe was noticed along the port 
edges, but no opening beneath. 

I see ^othingtô waVraût the rejeciidQ of the explicit testimony of thèse 
witnesses that the covers were in place. A considérable time elapsed 
betweép thé S^cident and the tinie *hen the careful measurements were 
taken by the witness Weeks, above referred to. Tbe accident hap- 
pened in Mexico, in a hot climate, at the end of the summer season, 
when the covers and the beams would bave been subjeèted seemingly 
to the utmost possible influence of long-continued dry weather, such as 
would shrink the covers to the utmost; while any shrinkage of the 
beams, if there was any, would also enlarge the hatch openings. The 
measurementl testified to were nlade- hère in midwinter, and under 
opposite ponditions. I must accept the facts, therefore, as sworn to in 
tliia partieular by the libelant's witnesses. 

The libelaijt was without fault. He was new to the ehip; he was 
not açquainted with the imperfect fitting of the hatch covers; and he 
was putting them on for the first time, under the direction of the boat- 
swain, who hurried him ÏQ bis work; The libelant is, therefore, enti- 
tled to reoover bis actual damages. 

He was confined to hia bunk for four days. After that he came upôn 
thei deck more or less, but was unable to work. On arrivai in New 
York he went to the Marine Hospital, where he remained 39 days, and 
was then discharged. His own physician testifies that he finds évi- 
dence of a thickening of the pleura, which the respondent's expert tes- 
tifies could only proceed ftom acute pleurisy. If he suSered any such 
acute attack,it must bave been very short. AU are of the opinion that, 
after a few months more, the libelant will be practically well; though 
a différence remains as to the thickening of the pleura, and its neces- 
eary conséquences. Looking at ail the circumstances, I tbink $750 
wiU be a reasonable allowance for hia injuries; for which a decree may 
be entered, with costâ. 



The Osceola. 

The Nannib Lambeetok. 

Emeby V. The Osceola and The Nannie Lambehto». 

(JHstrict Court, s. D. New T(yrk. AprU 14, 1893.) 

CoUiisiON— NAbrow Chanubl— Tidb— Eight or Wat— Wheii Dutt to Stop. 

Where two'toWs are approachine each other in a nàrrov^ cbannel insuohwlse 
that by contiouing on they will meet at a point where It is 4iffîcult and dangerous 
for theîit to pàsa, it is the duty of tbe tow going against the tide to stop before 
reacbing such difflcult point, and waitfor.the other tow to go by her. 
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In Admiralty. Collision between tows. 
Hylandd; ZabrîsMe, foi lihelant. 
Carpetiter Je Mosher, for the Nannie Lamberton. 
Benedid & Benedia^ for the Osceola. 

Beown, District Judge. At about 9 o'clock in the evenîng of Sep- 
tember 12, 1891, a collision ocçurred between the tow of the tug Nan- 
ûie Lftmberton, going up the Hudson river with the flood-tide, and the 
tow of the tug Osceola, coming down river, by which Ihe libelant's canal- 
hô&Pfthe Nell Stone, sustained damages, to recovèir which the above 
libel wâsfiled. 

The collision ocçurred in the narrowchannel-way about 400 feet wide, 
between the "Stone Lightj" so-called, on the west side of the Hudson 
river a fifth of a mile above Van Wie's point, five miles south of Albany, 
and the opposite ledge of rocks buoyed in mid-river, which there forma 
the eàëterly line of the channel. The Lamberton's tow cohsisted of 
about 30 boats, 3 or 4 abreast, towed by 2 hawsers, each about 90 
fathoms in length. The libelant's boat was the extrême port boat in the 
third tier. The tow of the Osceola consisted of 3 barges in the front tier, 
in ail about 92 feet wide, with 37 canalrboats in 9 tiers behind, towed 
upon hawsers about 100 fathoms in length. The port barge of the for- 
ward tier was loaded with lumber, and struck the libelant's boat about 
amid-ships on her port side. The lights of the two towS were seen by 
each other when about a mile and a half apart, the Ijamberton then be- 
iog about ofif Staats, about a mile below the light, and the Osceola about 
3,000 feet above the light, where there was at that time a government 
drill occupying a part of the channel-way. There is a straight reach of 
about half a mile from the Stone light up towards the drill, with a chan- 
nel-way 300 or 400 feet wide, of sufBcient depth for such tows as thèse. 
In going up the channel-way boats turn a little to port in passing Staat*, 
then a little to starboard iti going between the light and the buoyed 
rocks. 

It is not often that tows meet in that vicinity. Between Van Wie's 
and the drill the channel is unfavorable for tows to meet and pass. The 
strong weight of évidence, moreover, is that the meeting and passing of 
tows abreast of the light, or abreast of the drill, must by some means be 
avoided as dangerous; though some rare instances are mentioned iû 
which tows hâve passed there without damage. The nearly nnanimous 
testimony of the witnesses is also that in order to avoid meeting or pass- 
ing at either of those places, the tow going against the tide should stop 
and wait above the drill or the light in order to allow the tow going with 
the tide to pass. This is in accordance with the usual and well-estab- 
lished mie as to the right of way in such cases. 

The Osceola had already reached the drill when she saw the Lamber- 
ton a mile and a half below, off Staats. It was not proper for the Os- 
ceola to stop and wait at the drill by dropping back; and she, therefore, 
properly puUed ahead till her tow passed the drill. The Lamberton, 
recognizing the Osceola's situation, stopped her engine when a little above 



528 FEDERAL REPORTER , Vol. 50, 

Staats and drifted in the flood-tide, in order to give the Osceola'a tow 
time enough to pass the drill, but expecting that she would stop in the 
straight stretoh between the drill and the light. When the Osceola's 
tow had passed the drill, the pilot of the Lamberton gave a signal pf one 
whistle, and the Osceola answered with one; the Lamberton thereupon 
started ahead, and the tows met abreast of the light, as above stated. 

It was the duty pf the Osceola to stop before reaching the light. Her 
answer was evidently drawn in récognition of that duty, for it avers that 
the "Qgçeola çpnt^ued on her course slowly till she had passed" the 
.drill "and then «fopf>ed to let the Lamberton pass," but that she contin- 
ued on after seeing that the Lamberton had stopped. The évidence, 
however, shows that the Osceola did not stop before she reached the 
light, but kept on till she reached a point near the shore 600 or 700 feet 
below the light, although before she reached the light the Lamberton's 
whistle was heard and answered. The captain says he could hâve stopped 
before he reached the light had he chosen to do so. When the Osceola 
came to a stand-still, about 600 or 700 feet below the light, the forward 
tier pf her tow was between the light and the buoy. There were two 
other, tugs abreast of the Osceola assisting her, and ail their officers tes- 
tify that thetug on the westerly side when she came to a stand-still was 
actually agrpund, and that the three tugs were close along-side of each 
other; that the barges were apparently directly astern, and the tow in 
Une. The Lamberton in coming iip passed the three tugs at about the 
time they came to a stand-still and at a good distance from them, head- 
ing somewhat over towards the easterly side of the channel-way, and 
she passed, as I find upon her testimony, as near to the buoy on the 
rocks as was proper or safe. 

The Lamberton's tow while she stopped and drifted had become some- 
what irregular. Her witnesses, however, say that before passing the 
Osceola's tow the Lamberton's tow had got straightened up; and no wit- 
nesses for the Osceola testify to any irregularity in the Une of the Lam- 
berton's tow as she approached them before collision, The tug Ronan 
was on the Osceola's port side. Her pilpt testifies that the forward tiers 
of the Lamberton's tow passed some little distance away from the Ronan, 
heading a little across the stream to the eastward. T?his accords with 
the testimony of the pilot of the Lamberton, that he went as near the 
Jjuoy as possible; and unless that was substantially true, I do not see 
how that heading of the tow could bave been given to itand maintained. 
The last four or five tiers of the Lamberton's tow, however, rubbed along 
against the Ronan, while the port side of the libelant's boat iu the third 
tier coUided with the Osceola's barge 600 feet above. 

There seems to be no dispute concerning most of the above facts, ex- 
cept as to the distance at which the Lamberton passed the buoy. No 
explanation of the collision consistent with them bas been offered, except 
that of the witnesses Noble and Atherton, in behalf of the Osceola, who 
testify that it is dangerous to pass abreast of the light, because the flood- 
tide sets towards the light, and if the tow going up with the flood gets 
any swing to the westward, it is impossible to stop it. This accountfor 
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the fact that the latter half of the tow rubbed along against Ihe Ronan, 
while the front went well clear, heading to the eastward, as well as for the 
continued set of the forward tiers towards the westerly shore, notwith- 
standing the fact that the Lamberton was doing ail she could to prevent 
it, and that the boats were heading somewhat across to the eastward. 

Another circumstance tending to explain the collision appears in the 
testimony of Atherton. He was the pilot in charge of the tug Hazel 
Dell, a helper of the Osceola, who says that after passing the drill, he 
came along the east side of the Osceola's tow for the purpose of keeping 
it close to the dike; and that while doing so, he was hailed by the tow 
on the other side not to push any further or they would be on the dike. 
But he also testifies that he heard the crash of the collision, that he im- 
mediately went to it, and that he worked his way through on the east side 
by shoving over the forward boats of the Osceola's tow towards the westerl3' 
shore. He also says that some boats of the Lamberton's tow drifted 
over the buoy. Thèse circnmstances show that whatever may hâve been 
the position of the middle or tail-end of the Osceola's tow, the forward 
tier which struck the libelant's boat had not been over on the westerlj'' 
side of the channel, as is claimed by the respondent, and that the Lam- 
berton's tow must bave been near the buoy. The force of the blow 
would havetended to set the barges somewhat towards the westerly shore 
before the Hazel Dell came up; yet when she arrived, shô shoved them 
over further yet. 

The captain of the Osceola claims that nothing was added to the diffi- 
culty of the Lamberton's tow in passing his own tow, by going, as be 
did, a few hundred feet below the light before stopping, although that 
brought the forward tier of his tow abreast of the light; because, as he 
says, there was quite as much breadth of water abreast of the light as 
above it. According to other testimony, however, the diflficulty there 
is not alone in the narrowness of the channel-way, but also from the 
bend in the channel, and in the set of the fiood-tide towards the light; 
so that it is diflScult, if not impossible, to go around the buoyed rocks 
without swinging the tail of the tow to the westward. This must hâve 
been well known to the Osceola; and for this reason, according to the 
great weight of the testimony, the Osceola should bave stopped before 
reaching the light. This accords not only with the implication of the 
Osceola's answer, but with the expectation and the signal of the Lam- 
berton. Aftér the Lamberton's towcoming np had passed the light and 
got into the straight reach above it, there would be no further swinging 
of the tow; aiid a straight course and a safer passage would become 
practicable, though the channel was no broader thah abreast of the light. 

Had the Osceola stopped before she reached the light, her tow could 
hâve laid just as easily between her and the drill, and with much less 
danger of collision. On the weight of testimony upon this point, and 
the captain's statemeut that he could bave made this stop had he 
thought best, 1 must find that it was his duty to do so, under the rule 
that gives thë right of way to the vessel going with the tide. He could 
hâve done this, as he says, after the exchange of signais and after he saw 
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that the Lamberton had resumed herforward motion. The answer of 
ope whistle that ijie gave her împprted,, under the circumstances, the 
same duty. It was anacquiescence in her coming forward; and in do- 
ing 80 ehe had.the'right ()f way. Had he wished not to acquiesce, he 
should hâve given several short blasts to indicate it; and in agreeing to 
the liamberton's coming on, it was his duty to stop in the safer place 
above the light. The Lamberton, having the right of way, was not re- 
quired ' to wait longer below drifting upwards, even if she could hâve 
safely done so, which is at least doubtful; the évidence on that point is 
hardly sufficientto form a certain judgQient. 

As I do not find the Lamberton, itherefore, in feult, the libelant is en- 
titled to a decree against the Osceola only, with costs; and as against 
the Lambei-ton, the libel should be dismissed, with costs^ 



. The PHteNEC. 

The Atlanta. 
RoGEBs V. The Ph(émix and The Atlanta. 

(IHstrtct Court, 8. D.Neu> York. AprU 20, 1893.) 

OoixisioV— Po«h-Stbam-Vbssbl8 Okobsing— ©blat in Baceina. 

The steam-lightec F.^ in a tog, ligbtabove but thiok near the water, saw at a con- 
sidérable distance tbe smoke-stack ot tlie tug A. orosslng bar course, and some- 
what on her starboard haad, and )cnew by the signala of the A. that she had a tow. 
ITev^rtheless she did oot reverse untU the A.'s tow appeared througb the fog, 50 
feet away. Héld, that sncb delay flzed upon the P. the blams for the collision 
whiohenBued, and that the A., being in doubtas to the P. 's course, was justified 
in reyeraing under rule 21, even thoug^ golng ou might hâve àvoided the collision. 

In Admiralty. Libel for collision. 

Bvâer, SMman & Hvhharà z.txà, Mr, Oromwdl, for libelant. 

Gherar^i Davis, for the Phœnix. 

Goodrich, Deady & Goodrich, for the Atlanta. 

BKoyi^, Pistrict Judge. On the 33d of Deceimber, 1891, the libel- 
ant's canaj-boat was takei;i in tow at the Morris canal basin, Jersey City, 
by the eteam-tug Atlanta, to be towed to the Atlantic basin, Brooklyn. 
The cainajl^boat was the outer of two boats on her port side, there being 
another; bpat on her starboard side. The morning was foggy, and after 
waiting a-bout an hour at the mouth of Morris canal basin, the fog lifted 
and the, Atlain^ta started , on her way. When less tha,n half way across 
the North river, the fog shut down again somewhat thick near the wa- 
ter, but much less higher up. Shortly afterwards the libelant's barge 
was struçk a little forward of amidrships by the stem of the steam 
lighterîîhœnix which; :was on her way from pieEl,,jSorth river, toCom- 
munipj^Wi.!. 
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After the fog shut down the Atlanta proeeeded slowly under one bell, 
and her pilot testifies that the bull of the Phœnix, aa well as her mast, 
became visible at a considérable distance. The Atlanta was a littie on 
the starboard hand of the Phœnix. Fog signais indicating a tow had 
been regularly given by the Atlanta, and an additional signal of one 
whistle was given to the Phœnix when she was seen at a sufficient dis- 
tance to keep away, which the Phœnix answered with one whistle. Aft- 
erwards the pilot of the Atlanta, seeing that the Phœnix was not keep- 
ing away, but kept coming towards him, reversed when some 200 or 
300 feet distant. The Phœnix was but one-third loaded, and after the 
fog shut down upon her in mid-river she also slowed. 

The évidence leaves no doubt that the Phœnix had timely notice of 
the Atlanta's présence with a tow a little on her starboard hand, and 
that she saw the smoke-stack of the Atlanta in abundant time to hâve 
avoided her, as it was her duty to do, either by going to starboard, or 
by stopping and reversing. She delayed reversing, according to her own 
pilot's testimony, until the canal-boat came in sight not over 60 feet 
distant. This delay fixes the blâme upon the Phœnix. The Atlanta, 
seeing that the lighter kept coming towards her, reversed as was her 
duty under the old twenty-first rule. Had she kept on, she might pos- 
sibly bave cleared; but that is not enough to charge her with fault. She 
did not know and could not tell, what the Phœnix was doing, or why 
she did not keep away in accordance with the previous exchange of sig- 
nais. There was no such clear case as justified or required the Atlanta 
to disregard the twenty-first rule. The error, if any, was an error of 
judgmeiït in extrême, broughtabout by the previous fault of the Phœnix. 

Decree for the libelant against the Phœnixj and for the dismissal of 
the libel against the Atlanta, with costs. 



The Havilah. 
Prj\.tt V. The Havilah. 

{Circutt Court of Appeals, Second Circuit. January 18, 1893.) 

1. CoLMSioK — Sailing Vessem Meeting — Fbee and CLOSBHAtti.BD Coubses — 
Ljgbts. 

A brig and a schooner approached each other on a clear nlght, tho brlg sailing 
free on a course W. J^ N., and the schooner closehauled on an Eî. by N. course. 
On conflicting évidence the court found tbat the schooner held her course, ezcept 
for a lufl iii extremis, continually exhibiting to the brlg her green light, and that 
tbe red light of the brig was seen on the schooner's starboard how some time be- 
fore the collision. The brig collided with and sank the schooner. Ueld., that It was 
the duty of the brig, sauing free, to hâve avoided the schooner, sailing close- 
hauled, and for her failure so to do the brig was In fanlt. 

8, Damages — Expense of Raibino Sonken Vessel — When not Allowbd. 

The mère fact of avessel's sinking by reason of a collision is not sufficient tp 
warrant a finding that she and her cargo are a total loss; and wtaere it appeAr»' 
probable that tbey may be raised without much expense, and the vessel repairod, 
owaers are not allowed to iusist upon damages, as for a total loss, wben Ûiey bave 
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' not sznployed reasonable measures to ;mitiKate tbe loss. Bot wben a ressel worth 
43,800 was Bunlc tn deep water, and vràà àfterwarda raised àt a cost of $1,900, and 

: repabra were put tipon her to the eztent of $6,800, held, that tha wrongdoer waa 
Uablaonlyfor tbe value of the shlp, oargo, freight, and parsonal efleots on board 
before tbe colUalon. 
88 Fed. Rep. 875, reversed. 

In Admiralty. Appeal from the circuit court of the United Statea 
for the southem district of New York, afâiming pro forma a. decree of the 
district court for said district. The latter court held the brig Havilab 
Bolely in faultfor the collision, and daimants appealed. Modified. 

Henry D, Hotchim and Robert D. Benedid, for appellanta. 

Henry Arden, for appellee. 

Before Wallacé and Lacombb, Circuit Judges. 

Lacombe, Circuit Judge. On the morning of December 9, 1887, a 
cpUision pccurred in Long Island Sound, a few miles to the westward of 
Faulkner's island, light, between the libelant's schooner, Helen Augusta, 
and tbe brig Havilah. The schooner was sailing before the collision, by 
the wind, on a course about eagt by north on the port tack, the wind 
being about north-northeast; the brig was sailing west-half-north, having 
the wind free. The vessels sighted each other just at the break of dawn, 
the breeze was moderate, the weather clear and good for seeing lights, 
and both vessels had their régulation lights burning. The brig struck 
the schooner on the starboard side, a little forward of the mainmast, and 
she went down soon after. The district court held the brig solely in 
fa,ult for the collision. This decisipn was affirmed in the circuit court, 
and the claimants hâve appealed to this court. 

We bave reaohed the same conclusion as the district judge on this 
branch of the case, but the facts are so elaborately and carefuUy dis- 
cussed in his opinion that it is unnecessary to rehearse them. As the 
brig was sailing free, and the schooner closehauled on the wind, the for- 
mer is to be held responsible unless the collision was brought about by 
inévitable accident or by some fault of the schooner. Of inévitable ac- 
cident, there is no suggestion. It is claimed, however, that the schooner 
changed her course to the northw'a'rd* and thus misled those who were 
in charge of the navigation of tbe Havilah, and that this change was 
made, not in extremis, when collision was inévitable, but was itself the 
cause of the collision, which but for;^uçli change would nothave happened. 
The witnesses for the schooner insist that no such change was made; 
that tfoey saw the brig's red light, for sôveral minutes before the collision 
o^thescbçonerfs starboard bow, and apprehended no collision until the 
biig eamenear, supposing the latter \vould avoid her. If the course of 
tbe 'sçliobnér and the bearing of the brig were as testified to by libelant's 
witnesses, the brig couJd at no time hâve seen the schooner's red light, 
ànd,.^aB a persistent green light would bave indicated a sailing vessel 
hauled on the wind, it would be the brig's duty to avoid her. This 
testimopy is flatly contradicted by, the secprtd mate and the lookout of 
the brig, who insist that they first saw the red light of the schooner, and 
then, after a brief interval when no lights were seen, her green. one. 



THE HAVILAH. 333 

The testîmony of the opposing witnesses is whoUy irreconcilable. Error 
in those oalled from the brig, who did not see the îight continuousiy, 
may be accounted for on the supposition that they mistook some other 
red Iight for that of the schooner; but if the évidence of those called 
from the schooner, who insist that they watched the brig's lights con- 
"tinuously till the time of collision, is false, it must be a deliberate fab- 
rication. We «oncur with the district judge in believing that the 
schooner's witnesses told the truth when they asserted that, down to the 
time of collision, she exhibited to the brig ouly her green Iight; and 
that, except for a luffing up in the very jaws of the collision, there 
was no change of the schooner's course. For the resulling catastrophe, 
therefore, the brig is soiely responsible. 

There remains a question as to what is the measure of damage. There 
•was a wide différence between the estimâtes of the witnesses who testi- 
fied before the commissioner to the schooner's value before the collision. 
The weight of unbiased évidence, however, is strongly in support of 
his finding that her value then was $3,800. Her cargo was coal, worth 
about $1,200. She was 22 years old, and sank 2 minutes after collis- 
ion, in the open sound in 100 feet of water. The libel allèges that she 
became a total loss. After the décision of the district judge, hearings 
began before a commissioner to take proof of damages, and proceeded 
lill eight witnesses had been examined by the libelant, touchihg 
the value of the vessel before collision, on the theory of a total 
loss. Then, in April, 1888, four months after collision, libelants 
iinally decided to raise her; an opération, which as his counsel testi- 
fied, " involved much difficulty and hazard." After one wrecking Com- 
pany had declined to undertake it, they employed another, at an esti- 
mated price of $1 ,800 to $2,000, to do the work. Thereupon, but with- 
out giving any information as to such estimate or refusai, libelants' 
«ounsel, at one of the hearings before the commissioner, asked elaim- 
ants' counsel to stipulate that the vessel was a total loss, which the latter 
<leclined to do. The vessel was raised by libelants at a cost of $1,900. 
Her value when raised was from $1,100 to $1,200, and such of thé 
cargo as was raised sold in its damaged condition for $275. Libel- 
ants thereupon placed the vessel in the hands of a ship-builder near 
New Haven, without limit as to price, to be repaired and put in as 
good condition as she was before. The repaiirs cost $6,800. They 
«laimed the cost of raising and of the repairs, with freight, demurrage, 
A'alue of cargo, (less $275,) and personal effects, with interest on the 
«everal items. The commissioner allowed their claim. except that he 
reduced the repairs to $3,850, the value of the vessel before collision. 
The district court disallowed the demurrage, and adopted the commis- 
sioner's recommendations as to the other items. Claimants insist that 
they should be held only for the value of schooner, cargo, freight, 
and Personal effects before collision. We think that is the correct meas- 
ure of damage. It is no doubt true that the mère fàct of sinking is not 
«ufficient to warrant a finding that vessel or cargo is a total loss, {The 
Baltimore, 8 Wall. 377; The Bristol, lOBlatchf. 537; Tlte Thomas P. Way, 
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28 Fed, Rep, 526;) and where it appears probable that they may be 
raised WÎthout njuch expense, and the vçssel repaired, owners are net 
allowedrto.insistupon damages i as for a total loss, where they hâve not 
employed xeasonable measures to uàitigate the loss. So, too, allowance 
bas heen naade for the cost of raising the sanken vesselj even though 
sh0 was nOt subsequently sepaired, when it was necessary to raise her in 
ordey, tp aseertain whether she should be abandoned as a total loss or 
not^ and also wheneverthe owner is required to remove her as an ob- 
struction to navigation. The Empresa Eugénie, 1 Lush. 139; The Venus, 
17 Fed. Rep. 925; TheÂmenca, 11 Blatchf. 485; The Ncbrasha, 3 Ben. 
2Q\', The Mary Evdine, 14 Blatchf. 497. But in thèse cases the vessels 
were sunk in rivers or harbors or comparatively shallow water. None 
are citedorhave been found Wh®e, under circumstances similarto ihose 
in theifiase at bar, it has been held incumbent upon the owner to go to 
any expense for the purpose of raising her. The Columbus, 3 W. Rob. 
161; 2% i^afcon, 19 Wall. 76; 3%e fVanamia, 16 Fed. Rep. 153; The 
iScoio^ 8 Ben. 181. It is true that the averment in the iibel that the 
schoonpr and cargo were a total loss was controverted by the answer; 
but upon the issue thus raised the proof in this case falls far short of 
that which in The BàUirfwre, su^pra, was held to warrant the conclusion 
that yessel and cargomight be raised without much expense. A 
wrongdoér who bas struck and sunk a vessel in deep water must show 
a very dififereut case from this before he can insist that the duty of 
raising, her should be imposed on her owners. Nor did the refusai of 
claimauts' counsel to stipulate that she was a total loss change the sit- 
uation. Whether they would or would not abandon was for the own- 
ers of the ship to détermine. Their knowledge of the true value of the 
ship, and, of the estimated cost of raising her, supplied them with in- 
formation material to the détermination of that question, which was not 
in the possession of the other aide, who by the request to stipulate were 
challenged to détermine as to facts not known to them. The decree of 
the circuit court should berèvereed, 1.1..I the caseremanded tothatcourt, 
with instructions to enter a décree for the libelants for the value of 
. ship, cargo, freigbt, and personal effects, as found by the commissioner, 
with intËirest from December 14, 188T» the date of the probable termi- 
nation of the voyage, and costs of the district court. Disbursemeuts of 
the circuit court and costs of this court to the claimants. 
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Pennsylvania R. Co. p. Washbubn et al. 

(XHsirtct Cottrt, S- i>. Jyeu» Forfc. Maroh 26, 1893.) 

Damjloes — lîTJtrRT TO Vessel — Ddtt To Pkevekt: SjnBSEQtrBNT IncBEASE op Pama<ïï!. 
A panai boat sank at lovv yya,tev at défendants' wharf by their f ault, and careened 
on béT'8iâeiEita'bc>u1;4:45À. m. The tidebegan to rise about 6 a. m., and before the 
careo waâ removed some pcrtions of it were damaged. Tbere had been men on the 
dock before the tide began to riae, but as they demanded double the ordinary ateve- 
dores' wages, their services were refused both by the master and the foreman of 
the.Ubjelant- Held, that the well-settled rule of the obligation of the sbip to use ail 
reasonàble diligence after an injury to preyent subseauent increase of damages, 
sbould haveled the master tttemploy help at once, even at advanced wages; and 
that therowners of the canal boat could not reciover for Bucbidamage to the cargo as 
might bave been saved by employing such labor. 

In Admiralty. On exceptions to commissîoner's report. 
Robirison, Brighi, Biddle & Ward and Mr. Hough, for libelanta. 
Horace O, Wood, for respondents. 

. Brown, District Judge. Exceptions hâve been taken to the commîs- 
siDner!8 report upon the damage caus'ed by the sinking of the libelant's 
barge, F. A. Murphy, at respondent's wharf through the fault of the lat- 
ter. The ground of exceptiori is that at least a part of the loss is attrib- 
utable to the négligence of the libelant's men, in not removing the cargo 
at orice, before it was injured by the rise of the tide. 

The canal boat sank at low water , and ca reened on her port side at about 
4:45 A. M. The tide began to rise at about 6 a. m. It was half past 
9 A. M. before the removal of the cargo was begun in earnest. Daring 
this interval a considérable portion of the cargo, whîch consisted of bar- 
rels of flour, hay in baies; and feed in bags, which was ail on deck, and 
which had shifted to port as the boat careened, was wet and damaged 
by the rising tide. 

Upbn the conflicting évidence I am not satisfied that at low water 
when the boat careened, there was any such depth of water on the lowet 
rail as three or foUr feet. Besides the cohtrary testimony of the claim- 
ants, there are other undisputed circumstances as to the amount of the 
rise of the tide, the depth of the water, the slant ôf the boat, and the 
work of the men in the water, which indicate that the port rail was not 
at low water submeTged to that amount. But whether that depth of 
water was exaggerated or, not, there can be ho doubt that a considérable 
part of the cargo "was damaged through the rise of the tide five feet up 
to high water a little before 11 o'çlock. 

Between 5 and 6 o'clock in the morning some half a dozen men were 
on the dock wrlling to work, but demanding from 90 cents to $1 an hour 
wages, the regular wages ofstevedores being only 40 cents an hour. The 
captain declined to employ them in removing the cai^o, because he con- 
sidered the wages exorbitant; and also becau8e,as he says, he considered 
the men loungtirs and untrustworthy. At 7 :45 in answer to a telegram, 
one of the foremen of the libelant arrived, who set to work about eight 
mento unload. the cargo.' After working for about 10 minutes they de- 
manded from 50 cents to 60 cents an hour, which the foremah declined 
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to pay, offering 36 cents to 40 cents; whereupon they ail stopped work, 
except one man who continued with the master and mate of the canal 
boat and two others, until half past 9, when the libelant's barge Lamokin 
with 12 other meii arrived, who went immediately at work. Thèse 
17 were ail that could work advantageously. 

I am of the opinion that the demand of the men to be paid extra 
wages was not a sufficient reason for permitting the cargo to be damaged 
by the rising tide. The situation was one somewhat analogous to that 
of Bftlvâge, in the need of immédiate help to extricate the cargo from 
thrcEitened danger. For great additional damage would manifestly en- 
sue «nless the cargo was speedily removed beforethe rising tide should 
cover it. There was no question of the master's authority, nor of the 
ordinary wages of stevedores in such a case. I cannot conceive. that a 
man of reasonable prudence, looking after the interest of his own prop- 
erty, would hesitate a moment under such circumatancea to employany 
eflPective labor that was at hand, without regard to the rate of wages de- 
mànded, within any such limits as the présent case présents. It waa 
theréfore, the reasonàble duty both of the captain of the canal boat, and 
of the foreman when be arrived on the scène, during the four or fiv© 
hburs that elapsed after the canal boat careened until the Lamokin ar- 
rived, to.remove ail the cargo that was possible, and to accède to the 
priceof wages demanded, if other timely help was not procurable. That 
the men should demand extra wages for such a service, I do not consider 
any évidence against their oharacter, oftheirefficiency; on the contrary, 
I think they had a right to expect some extra compensation in such an 
emergency . The obligation to use ail reasonàble diligence after an injury 
in cases of collision, or other maritime torts, to prevent subséquent in- 
crease of damages, is well settled in courts of admiràlty ; and the rule at 
law is similar. The Baltimore, 8 Wall. 377; Warren v. Stoddart, 105 U. 
S. 224, 229; The Thomas P, Way, 28 Fed. Rep. 526; The Cityof Chester, 
84 Fed. Rep. 429, 430; Petiiev. Toio-Boat Cb., 1 U. S. App. 57, 62, 49^ 
Fed. Rep. 464; TheHavUaÂ, 1 U. S. App. 138, 50 Fed. Rep. 331. 

It is impossible to détermine precisely how much of the dry cargo wa» 
damaged that would hâve been saved by the employment of the men 
who were willing to work. As it was, 100 baies of hay and about 1^ 
barrels of fiour were removed dry. This was a little more than half of 
the flour, and about two-fifths of the hay. The feed and grain were ail 
damaged. The unloading was completed at about 10 p. m. the same 
evening. The loss on the damaged portion as found by the commis- 
sioner was the sum of $1,687.38. 

Considering that the cargo could hâve been much more quiekly han- 
dled beforeit waswet, and that so considérable an amount was removed 
. dry with the few men employed before the tide rose, I am satisfied upon 
the évidence that had the men présent and offering to work from the 
first been employed as they should bave been, at least $400 of the dam- 
age would hâve been saved. So much, theréfore, with interest, should 
be deducted from the commissioner's report, which is in other respecta 
confirmed. 
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PaTTEN «. CiLLEY. (No. 1.) 
(Circuit Court of Appeals, Firtt Circuit. Aprll 22, 1892.' 

1. Wbit of Ebbob— DiSMtssAir— Fina.1, Judgmbnt— Refosal to Rbmaitd. 

The donial of a inotlon to remand a cause to fhe state court Is not a final jnifi- 
ment or order, and the circuit court of appeals bas no jurisdiction in error in Buch 
stage of the case. 

2. Same— CpSTS. 

On t$e dîsmîssal of a writ of error, défendant în error Is entitled to judgment 
for thé. PPsts arisinp on the motion to dismiss. Bradstreet Oo. v. Higgins, S 
Sup. et; iLep. 880, 114 U. S. 262, fonowed. 

Error to the Circuit Court of the United States for the District of New 
Hampshirë. 

On pétition of William A. Patten, the will of one Matilda P. Jenness 
was admitted to probate in solemn form by the probate court of Merri- 
mack eounty, N. H. Horatio G. Cilley, one of the heirs at law of the 
testator, tpok.an appealto the suprême court of the state; and he after- 
Wards procured theremoval of the cause to the circuit court of the United 
States oh the ground that he was a citizen of lowa, whilè plaintiff, Patten, 
was a citizen of New Hampshirë. Patten's motion to remand the cause 
tpihe state court wàs refuSed,' and he brings error. Writ dismissed. 

For former report, see 46 Fed. Eep. 892. 

Harry Bingham, John M. Mitchdl, and Frank S. Streeter, for plaintiff 
in error. . 

WHliaim. L. Poster, Harvey D. Hadlock, and Daniel Bamard, for défend- 
ant in error. 

Before Putnam, Circuit Judge, and Nelson and Webb, District Judges. 

Webb, District Judge. We think that there has been no final déci- 
sion in the circuit court, and that this court has nO jurisdiction in error 
in the présent stage of the case. Under the décision of the suprême court 
in Bradstreet Oo. v. Higgins, 114 U. S. 262, 5 Sup. Ct. Rep. 880, the 
défendant in error is entitled to a judgment for the costs arising on the 
motion to dismiss. It is accordingly ordered that the writ of error be 
dismissed, with costs for the défendant incident to the motion to dis- 
miss, including any costs incurred by him in printing the record, and 
that a mandate issue forthwith. 
v.ôOF.no.S— 22 
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Claeke V. Centeaij "RAiiRoAÊi ■&ïi&AifEiN<} Goi OF GsosaiA et al. 

CeMoàl Tedsî^ Go. Dp New York ». CokER rf loi. 

(CtrèuUCouTt,S.J>Oe(ytyîa,M.D. May 14, 1892.) 

i. ItAttWAT OOMPANIES — IlLBGAI. CONSOLIDATIONS — TEANSFBB OP STOCK — RiOHT TO 

Vote. 

The Gj», Co. oj North Oarollna acquired. by porchase » majority of the stpck ot 
the Cent. p. Co. of GJeorgla, whicli it altei'wards depoBited With the Cent. Trust Co. 
Of Ne* Yôrkî and flliiiliy triansferred to the Terminal Co^, asystepi cb.mpo8ed of sev- 
eral compétitive Unes of raiiroad. This Company creatBd a diréctory of the Cent. 
B. Co. to suit ita purposes, wtiich diréctory leased the Cent. R. B. to the B. & D. R. 
, Co., a coBapBtSng l(ne. TS« lease wae enjo)ne4 as «ontrary to Const, G». J8T7, art, 
4, S 2, par. 4, prohihitlng tlie merger of competing corporations. The injunotion 
order directed the élection of a uew board of directors for the Cent. B. Co., and 

Êroyided that the stockOfitbëcomputnycontroiledbyiit^e Terminal Co. should net 
STOtedinsuch élection unless transferred in good faith. The stock, in question 
' consisted of 42,000 shares, 40,000 of Whioh wére thoée deposîted by the Ôa. Co. witb 
, t^e O. Trust Co. and transferre^ to: tbe.Tert^inal Oo., and tjhe remainder, 2,200 
shares, acg^uired t>y the Teriniaal Co. from other. sources. The Terminal Co. and 
the <}a. Co.^ed a paper relinguishiiig to tiie Cent. Trust Co. any right théy might 
' haVe to. vote sucib stock.. Jï^kl, no interestin tbe stock appearing in the Cent. 
Trust Co., otber than that of a mère stakeholder, that tbe relinquishmeut in q.ues- 
tion did not éntitle it to vote; 

9. SAMB^lNOAPAOrfATINa TBUST. . • ' 

The Cent Trust Co. j^as also incapacitated.to vote sucb stock by the faot that it 
Was trustée for a large àmount of indebteâa$iâs Ot thé Cent. B. Co., and, bësidea, ita 
charter apparently gives no sttch power. 

3. Bamb. ; '5, 

The Cent.'Trust Co. was ùnflt to be intmsted with the voting power In question 

because of the f act that its président, a financial expert, was engaged in an attempt 

. ..tobrinffabout a merger ot the Cent B. Co^ with competing Unes of railroad la the 

State of G-ëorgià, and place them under the sole control of the Terminal Co., con- 

trary to the constitution of the state. 

4. Same—Coïôtt ÎBBTWEBN asBB States. , / !■ ' 

Comity between the states will not authorlze a foreign railroad corporation to ex- 
ercise powers within the state which a domestio.oorporatiop would not be permit- 
')' >ted to exercise uofler the constitution andipolicy of the state. • 
«. RamB— OOMPBtnTfl C0B?0RATIOSS— AOQClSITION OT STOORi 

The fact that the charter df the Cent B. Co., granted before the adoption of the 
oonstitùtion o^f 1877, permitted mu nicifml corporations to purchase its stock, would 
not authoriee a «tompeting corporation tû acquire such stock af ter the adoption of 
the constitution. 

6. SAkB— DlSQtfALIITfiïra iNTBttBSTB. 

The fact that tbë Tra^iiial €o. has bo appréciable iuterest la the> stock of the 
Cent. B.' Ço.,,becflise of a mortg^ge oji the railroad executed by tbe Terminal Co., 
dôeîs not riemové the objection toits votiiig in person or by représentative in tha 
electionof thé ^iréctors of that railroad) company. In view of the faot that jt bas 
large pecuniary interests in two direoUy competing Une* of railroad. 

In Equity. Bill by Rowena M. Clarke against the Central Railroad 
& Banking Company of Georgia and others, and bill by the Central Trust 
Company of New York against H. M. Corner, receiver, and others. Mo- 
tion by the Central Trust Company to modify an interlocutory decree. 
Motion denied. 

Bvâer, StUhnan & Huhhard and H. B. TompMm, for the motion. 

Lawton é Cunningham, Denmark, Adams & Adams, Danid W. Rountree, 
Marion Enmn, and A. 0. Bacon, opposed. 

Speer, District Judge. It is essential to a clear understanding of the 
questions involved in this motion that a brief statement be made of the 
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proceedings bfirçtofore had in the equity cause in which the motion îs 
presented. It is also essential to direct attention in the outset to para- 
graph 4 of section 2, art. 4, of the constitution of the state of Georgia. 
This clause of the constiiation.is as follows: 

"The gênerai assembly of this state shall hâve no power to authorize any 
corporation to buy shares or stock in any other corporation in this state 
or elsewhere, or to make aiiy contract or agreeraent whatever with any sueh 
corporatidn, which may hâve the elïect, or be intended to hâve the efifect, to 
defeat or lessen compétition in their respective businesses orto encourage mo- 
nopoly; and ail such contracts and agreementa shall be illégal and void." 

The constitution in which this clause is found was adopted in the year 
1877. It was évident at that time, and has become more plainly évi- 
dent since then, that it was indispensable, by coniprehensive and im- 
perative enactments of fundamental law, to arrest the tendencies of eor- 
porate bodies towards abnormal and destructive aggregations of power; 
tendencies which could not hâve been fcteseen, and which therefore had 
not been restricted and limited by the législation ôf the past; tendencies 
which endanger the salutary purposes for which such corporations were 
created by the state, and which threaten to inflict upon vast multitudes 
of the people the most destructive injustice and injury, — injustice and in- 
jury against which it is obviously the duty of the government to afford 
them protection. It would be perhaps difficult to express in such nar- 
row coinpass a restriction of corporate power more conclusive in its in- 
hibitory efifect, or more diiEcult to évade by those who for any motive 
would seek to avoid its légal force. La'ogdon v. Brandi, 37 Fed. Rep. 
449; HamUtm v. Railroad Co., 49 Fed. Rep. 412. The original bill 
and interventions filed in this cause seek to apply to the facts of the 
case the légal efïect of tiiis constitutional provision, and, further, to in- 
voke the doctrine foUowing, announced with great force and clearness by 
Mr. Justice Gbay in the suprême court of the United States in the case 
of Central Transp. Co. v. Puliman^a Palace Car Co., 139 U. S. 46, 11 
Sup. et. Rep. 489: 

"A contract of a corporation which is ultra -vires In the proper sensé, that 
is to say, outside of the object of its création as defined in the law of its or- 
ganizàtion, and therefore beyond tlie powers conferred upon it by the législa- 
ture, is ni>t voidable only, but whoUy void and of no légal efïect. The objec- 
tion to ibe contract is not merely that the corporation ought notto bavemade 
it, bat Itaat ii could not make it." 

Furtherî ' 

"That the lease by one corporation of its property and franchises to an- 
other corporation is unlawful and void, because beyond the corporate pow- 
ers of the IjBSSor, and involving an abaudonment of its duty to the public." 

, It appears from the record before the court that on or before the 30th 
day of May, 1887, certain persons formed a design to obtain control of 
a majority of the capital stock of the Central Railroad & Banking Com- 
pany of Georgia. While this company has assets amounting to many 
millions of dollars, its capital stock is only $7,500,000. For the pur- 
pose of retaining an exemption Irom state taxation granted by the origi- 
nal charter the capitalization of the stock had been preserved at that corn- 
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pafatîVèly ioW figure. Prom this fact it became relatively an easy mat- 
ter to obtaîn a majority of the stock bearing the voting franchise. To 
accomplish this purpose, D. Schenke, Samuel H. Wiley, and Thomas 
B. Keogh organized, or attempted to organize, at High Point, in North 
Carolina, a corporation bearing the significant name of "The Georgia 
Company,.'* The charter was granted by the clerk of the superior court 
of Guilford çounty, and the business of the company was, as therein 
stated, "to purchase, acquire, and to hold, or guaranty, to indorse 
the bonds or stocks of any railroad company in this or any adjoining 
Ftate; tolease any railroad in this or any adjoining state; to engage in 
''le business of transporta tion, and to operate railroads in this and ad- 
joining States; to aid any railroad company in this or any adjoining state; 
' except building any railroad *' which is forbidden in said staiute." The 
charter does not appear ,to hâve any validity. See St. N. G. Açts 1885, 
p. 70. This appears to be bot«' a bapking and railroad corporation, and 
such corporations can be created by the législature only. 

It appears,. however, that thepersons mentioned in the original bill, who 
hadboughtabout40,000sharesofthe,st9ckoftheCentralRailroad&Bank- 
ingCompanyof Georgia, turned over theireutire holding to said Georgia 
Company; aiidit was furthçr stipulated and agreed that this stock should 
be held in a block, with the view to permanently control the manage- 
ment of the Central Railroad and its properties. Thereafter it appears 
that the Georgia Company deposited with the Centrai Trust Company 
of New York its entire holding of this stoek, and had issued thereon and 
sold to the public Jour millions of the bonds of said Georgia Company. 
In the mean time, by virtue of its majority control, it had taken charge, 
through a président and board of directors elected in thç main by this 
block of stock, of the Central Railroad & Banking Company of Georgia. 
Thereafter the Georgia Company transferred ail of its capital stock to the 
Richniond&West Point Terminal Railway&Warehouse Company. This 
latter company thus came into control of the Central Railroad & Banking 
Company. It,also had control of the Richmoud & Danville Railroad 
Company, and. of the East Tennessee, Virginia & Georgia Railway Com- 
pany > both of which are direc-ly compétitive lines of the Central Rail- 
road &'Banking Company. The Terminal Company (as we shalt call it 
for the sake of brevity) nôw put out, throTlgh the Central Trust Company 
of New York, a large issue of its bonds, secured by aniortgage deposited 
with the Central Trust Company, on its stock holdings, în ail the prop- 
erties undferitS'çbntrol. 

With referen'cè^ to the 40,000 shares of stock of the Central Railroad 
deposited with it as collatéral to secure thé bonds of the Georgia Com- 
pany, it wâs stipulated iii thè mortgage that whenever the Terminai Com- 
pany presented a' bond of the Georgia Company thè CentM Trust Com- 
pany should issue in lieu thereof à bond of the Tertninal Company. Two 
millions of the bonds of the Terminal Company were left on deposit with 
thé Central Trust Gonipany, with the avowed purpose of prôcuring by 
the use of said bonds the 32,000 shares of stock ôf the Central Railroad, 
which had not yet beén secùred by the Terminal Company or the pro- 
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moters of the scheme to possess and control the Central Railroad & Bank- 
ing Company of Georgia. The Central Trust Company thus became tho 
trustée fbr this mortgage, a salient feature of which was the design to 
compass the absolute and undivided ownership of the Central Railroad 
by a Company controlling rival lines, largely by means of the use which 
had been made of a majority of its stock heîd in a block by this contract 
or voting trust, apparently a corporate purpose to obtain $3,200,000 in 
stock of a Company il controlled for $2,000,000. The Terminal Company 
had obtained elsewhere 2,200 shares of stock, which it likewise deposited . 
with the Central Trust Company; and with regard to ail of this stock, thus 
deposited, it was stipulated by the promotei's of the scheme that its voting 
power should be retained by the Georgia Company, and afterwards, when 
the Terminal Company absorbed that, by the latter. By means of this 
voting power the Terminal Company was no w the master of the destinies of 
the Central Railroad, and its président and board of directors had become a 
directory which was in the control of the Terminal Company, and, if ueed 
be, removable by it. In pursuance of the scheme, this directory on the 
Ist day of July, 1891, leased for 99 years the Central Railroad & Bank- 
ing Company of Georgia, and ail of its property, nominally to the Geor- 
gia Pacific Railroad Company, but really to the Richmond & Banville 
Company, both of which were under the control of the Terminal Com- 
pany, which now directed the opération of ail the Central properties, 
with the most disastrous results to the immense and vital System of 
■which it had thus become possessed. This lease and the proceedings 
of those in charge of the control of the Central Railroad & Banking Com- 
pany are attacked by the original bill. A temporary receiver was ap- 
pointed. While this ofScer was proceeding to take possession of the as- 
sets of the Central Railroad & Banking Company the Georgia Pacific and 
Richmond & Danville Companies threw up the lease, and formaUy aban- 
doned the possession of ail the properties. At the hearing of the rule to 
show cause why the injunction prayed for should not be granted, and 
the receiver appointed, after an investigation lasting through several 
day s, the coprt (Judges Pabdee and Speer presiding) granted an inter- 
locutory order appointing receivers to take charge of the properties and 
assets of the Central Railroad & Banking Company, and ail subsidiary 
railroads and steamship companies. The order directed an élection for 
a board of directors to be held on the 16th day of May, 1892, and it en- 
joined the Central Railroad & Banking Company from receiving the vote 
of the 42,200 shares of stock controlled by the Terminal Company, and 
held by the Central Trust Company of New York. It provided, how- 
ever, that, in case there should be a transfer of that;stock in good faith, 
it might be voted, provided that the court approved the genuineness and 
legality of the transfer. 

The proceeding now before the court is brought to bave that order 
modified,, so that the stock may be voted by the Central Trust Company 
and counted in the élection on Monday next. The motion in volves the 
■control pf the Central Railroad & Banking Company of Georgia, and the 
jnany millions of property which constitutô its assets. The Central Trust 
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Comf)àny îs a pârty défendant to the original bill, and, in the opinion 
of the court, might well fee held tô bè bound by the former adjudication. 
Its counsel were présent atthe hearing. The cause had been cAitinued 
in paît upon the application of its counsel; they stating that they de- 
sired to be heard.: It being insisted, however, that the situation of this 
stock bas been;èhanged since that judgment was rendered, the court has 
heard its application, There are now presented on the part of the Central 
Trust Company two written représentations, one signed by the Georgia 
Company, by T. W. Scarborough, président, and the other by the Rich- 
mond & West Point Terminal Railway & Warehouse Company, by John 
A. Rutherford, second vice président. The représentations both recite 
the fact of the deposit of the 40,000 shares of Central Railroad stock with 
the Central Trust Company for the purpose of seûuring the bonds above 
mentioned, and: they both contain this further statement: 

"It may be claimed thât the adjudication by your honorable court bears the 
construction that this company shall not exercise tlie right to vote upon tlie 
said ^tocl^ reserved by the said deed of trust, and in view of sucli décision 
this pompany yields, transfers, and surrenders any riglit which It possesses or 
posstfssed to vote upon the said stock, or any part thereof, at the élection of 
the shareholders Of the Central Itailroad & Banking Company of Geôrgia to 
be held May 16, 1892, or at any adjoiimment thereof, in fiivor of the said 
Central Trust Company, représentative of the said bondholders, the légal and 
équitable owners of tbe said 40,000 shares of stock. In making this sur- 
render bf any right to vote qpop the said stock, the Georgia Company repré- 
sente to the court that it has not entered into any arrangement, bargain, or 
underjstanding of anykind or nature whatsoever with the said Centrai Trust 
Company in respect to thé exercise of tlie voting power upon the said stock 
by that cohipàny, and that it virill not raake or eUdeavor to make any such 
bargain, eontraet, or arrangement, and that the said Central Trust Company 
ehall be.entiiely free,inde|>endent, and untrammeled, sofaras the said Georgia 
Company is concerned, from any direction, interférence, or control in the ex- 
ercise by it of such voting power." 

The représentation of the Terminal Company purports only to sur- 
render thé voting right in 2,200 shares of stock. Both représentations 
restrict the transferof the voting right reserved by the Terminal Company 
to the electiop to be held on May 16, 1892, or at any adjournment 
thereof. It is diflBcult to perceive how this instrument ditfers in any 
matter of substance from an ordinary proxy. The transfer oi the 
Georgia Company of its right to vote the stock is not considered by the 
court as material, for that conipany has really no control over the stock to 
which a court ofequity will pay any attention. The Georgia Company 
has been wholly absorbed by the Terminal Company, but the Terminal 
Company omits to make any transfer of the right to vote the 40,000 
shares of stock in question, and limits its représentation to the court to 
2,200 shares, which it has presumably acquired from sources other than 
the Georgia Company. It follows, thereibre, that as to 40,000 shares 
of this stock the condition is preOisely the eame as when the court en- 
joined the Centra Railroad irom receiving or counting the votes thereof, 
for the reason thât it had been purchased and held in violation of the 
laws and constitution of Georgia. But, as. we hâve seen, the transfer of 
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the Terminal Company relating to 2,200 shares is nothîng more than a 
proxy; and, the Terminal Company being enjoined fiom voting the 
stock direeily, it cannot be permittSd to vote it by proxy, uniess, in- 
deed, it is thought proper to set aside the former judgment of the court 
in this respect. There appears to be no considération whatever for this 
transfer. The Central Trust Company of New York holds this stock 
merely aâ a naked trustée to secure certain bonds for which it was 
pledged as collatéral security. Now, when those bonds were issued the 
stock thus pledged had attached to it no voting power, of which either 
the Trust Company or the bondholders had the right to avail themselves. 
Its voting power, therefore, was no part of their security. This trans- 
fer, even if it were efficacious to convey the voting franchise of ail the 
stock, would be merely an attempt to ingraft upon the trust a new 
feature, which the beneficiaries of the trust did not seëk, or expect, at the 
time of its création. The voting of the stock wàs enjoined because it 
was deemed by the court that it would bring about a public wrong, the 
gravity of which cannot well be foretold. It was further deemed to 
threaten the continuance and perhaps the aggravation of the illégal and 
injurious résulta it had already accomplished. If the Central Trust 
Company was wholly relieved of any eutanglement, with the perplexed 
and chaotio condition, Which the voting power of this block of stock, and 
the illégal, reckless, and destructive management, its exercise, bas en- 
tailed ùpon thèse properties, the court would even then hesitate long be- 
fore it would àvoid thé injunction, which was the outcome of the most 
anxious considération by the leamed circuit judge, and by the district 
judge, merely because the Terminal Company, enjoined from voting it- 
self, had gratuitously conveyed to the Trust Company the power which 
the latter apparently had not desired, and which was in no sensé a part 
of the contract with its bondholders. But the Central Trust Company 
is not, in our opinion, in any view, a proper party to vote this stock. 
It bas no interest of its own in the stock. It is simply a stakeholder. 
There are many situations in which stock may be so placed that it be- 
comes inéquitable or illégal for it to be voted. The law places the vot- 
ing power of pledged stock in the pledgor or mortgagor, even where 
there is no express stipulation to thdt effect. Schofidd v. Bank, 2 
Cranch, C. G. 115; VowaUv. Thompson, 3 Cranch, C. C.428. And where 
the pledgor or mortgagor is disqualified to vote the stock the disqualifica- 
tion extends as well to the pledgee or trustée. JSr parte Holmes, 5 Cow. 
426; 1 Woods, Ry. Law, § 61, p. 149, and cases cited. See, also, Bank 
V. Sïbky, 71 Ga. 726; Burgess v. Sdigman, 107 U. S. 20, 2 Sup. Ct. Rep. 
10. It may well be doubted if the charter of the Central Trust Com- 
pany afFords any authority for the exercise of such a power. It is what 
its name imports, a trust company, and, as was well said in the argu- 
ment of one of the counsel, if the Central Trust Company "springs from 
the passive position of a naked trustée into the active opération of a 
great railroad System," the court must be clearly satisfied of its authority 
by law to do so. If it may do this, it has within its gift the appoint- 
ment of every offîcer of this vast railroad system, from président to flag- 
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man; and ail the ya^t and most important powers of the railroad, 
powers in which the peuple of states distant from the office of the Cen- 
tral Trust Company are profoundly concerned, are likewise within its 
control. It is moreover the trustée, as we are informed by itscounsel 
and as it appears from the évidence, for twenty-six millions ofthein- 
debtedness of this roàd. It is, then, the agent for its creditors. Can it 
aJso be the agent for the debtor? If so, it is easily possible that when the 
agent of the creditpr perceives a debt to be due the agent for the debtor 
may njake default, and thus the entire propertybe broughtto the block. 
In stating this possibility, no reflection is intended on this great financial 
institution, but the law. will not permit confiicting trusts or conflicting 
intere?t9, to be reposed in one trustée. 

Çeçides, it appea,ra from the évidence that the accredited président of 
the Central Trust Coippany is and has been concerned as the financial 
expert seekjng to bring about a consolidation and reorganization of ail 
■the railroads which are or bave been under the control of the Terminal 
Conapany. Thèse rpads operate the compeiting Unes in the state of Geor- 
gia, and in the statement of March 1,, 1892,addressed by Mr. Frederick 
P. Qlcptt, président of the Central Trust Company, to the holders of se- 
Duritiesof the Terminal Company, this' appears: 

i "Jn View of the penUlpg litigation affectjHg the Central Kailroad & Bank- 
ing Company pf Georgia,,ancl questions which are befoiethe courts undeter- 
mined respecting its exigting lease, and considering the légal dilBculties at- 
tendiii^^a consolidation ejnbraeing that company, the eommittee haa found it 
advisable to make no proiJiSibh for the présent for taking up the outstand- 
ing stocka or aecurities of the Central Eailroad & Banking Company of 
Georgla, but the internat of the Kichmond Terminal Company in thèse 
stocks and securlties will vestin a new oocporation, and form a part ôf the 
security on a new first rapptgage bond. " 

The East Tennessee, Virginia & Georgia securities will be covered by 
the same mortgage, and the two roads will be ùnder the same control. 
Can it be denied that this avowed purpose would bave the efîect, or be 
intended to bave the efifect, to defeat or lessen compétition, and to en- 
courage monopoly? And yet with the voting power of this stock in its 
control the Trust Company can accomplish this resuit. Not only is this 
true, but if it be compétent for the Central Trust Company to operate one 
railroad system of which it holds securities, if a few words from the 
mortgagor,; transferring the voting power of stocks pledged with it, can 
give it control, what it may do with one road it may do with another. 
If it may vote the stock of the Central, it may vote the stock of the East 
Tennessee, Virginia & Qeorgia, the Louisville & Nashville, and ail the 
others, and thus the railroads of an entire section may be the playthings 
of the officers of this corporation. Surely this may tend to defeat or 
lessen compétition and to encourage monopoly. But whatever may be 
the powers of the Central Trust Company elsewhere, it certainly cannot 
exercise such powers as we bave described within the state of Georgia. 
A corporation of this state could not do so. Comity between the states 
authorizes a corporation to exercise its cHarter powers within anothet 
state, but it does not permit the exercise of a power where the policy of 
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that state, distinctly marked by législative enactnients or constitutional. 
provision, forbids it. Rwayan v. Coster, 14 Pet. 122; McDonogh v. Mwr- 
dock, 15 How. 367; Marshall v. EaUroad Ch., 16 How. 314. 

It is said, however, that, by the charter of the Central Railroad & 
Banking Company, other corporations may own stock in that company. 
It is quite évident that the language upon which counsel for the movant 
rely relates to corporations of the classes mentioned in the charter. The 
cities of Maçon and Savannah are mentioned, and other corporations 
are authorized . Under a familiar rule of construction, this would seem to 
mean other municipal corporations. Be this as it may, if any other 
corporation had not purchased the stock before the constitution of 
1877, such other corporations cannot since then buy it, or hold it on 
any contract or agreement whatever which might hâve the efifect, or be 
intended to hâve the eflfect, to defeat or lessen compétition or to encour- 
age monopoly. This would be especially true of a nonresident corpora- 
tion, which, when itenters the state, does so with submission to the settled 
policy of the state. The court recognizes the soundness of the authori- 
ties cited by the learned counsel for movant in argument. It is, how- 
ever, true that they do not apply to a case like this. It is perhaps 
true that there is no précèdent precisely pertinent to the grave issues 
presented by this controversy. They hâve sprung into existence be- 
cause of the marvelous railroad development of the country, and be- 
cause of the ease and facility with which a trust owning a bare majority 
of the stock of a corporation can nullify and deaden the vote of ail the 
minority stock, however great the minority, or however rightful and 
intelligent would be its exercise. The alarming effect of this power may 
be illustrated by the facts of this case. Forty thousand shares of stock 
hâve deadened the votes of 32,000 shares, and hâve controUed as many 
millions in values. Thèse 40,000 shares hâve been deposited, and bonds 
issued thereon. If the voting power of the stock is apportioned among 
the bonds, 20,100 shares may control the policy of the entire block, 
and thèse, 20,100 shares may thus control ail the millions belonging 
to the Central properties, and yet stockholders who hâve 82,000 shares 
hâve no voice in the management of the properties, in which perhaps 
their ail is invested. 

Even where individuals form a combination to control the majority 
stock of a corporation, and agrée not to transfer their shares to the op- 
position or not to vote against the combination, such contracts hâve been 
held to be void as in restraint of trade, and against public policy. Ordi- 
narily any stockholder may withdraw from such a contract, although it is 
expressly agreed that it shall be irrévocable. 1 Beach, Priv. Corp. § 
306, and cases cited. 

It is insisted by the petitioners that the Terminal Company has no 
appréciable interest in the stock of the Central Railroad. The interest 
it formerly had was conveyed by the mortgage of 1889. The bonds ex- 
ecuted under that mortgage, and secured by the Central stock, hâve long 
ago been sold, and the proceeds appropriated by the Terminal Company. 
But that company has a substantial and large pecuniary interest in the 
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ËichmÔrid âlIMnville and the East Tennessee, Virginia & Georgia Raili- 
rbàds.' Tllesè' roads are the natural competitors of the Central. Is it 
surprising, then, that the Terminal Company, contrûlling by this "vot- 
ing trtiét" the 'management of the Central, should make the road in 
WhîCh'it is hot îùtëttssted suffer for the benefit of its rivalâj which it not 
bnly Controls, but' 'JiôSS^es? It is ûot difficult to perceive that a com- 
bination of corporâtiôtiS Which prodiices h condition so inéquitable can- 
not bé'Sanctiôned fey-the law. Wë beiieve that transactions of this char- 
acter are within théf's^îrit, if not within the letter, of the act of congress, 
kndWn as the "ShôriM&ir Anti-Trust Law." Act July 2, 1890, (26 St. 
at Mr^è, p. 209.) ït'èertainly iâV'âs we have.seen; obnoxioUs to the 
lawdf' Georgia, and It^teas certainly as obnoxious to the common law. 
The bàlelul effecits bJT èuch an unlawful schéme hâve beèn most signifi- 
cahtlyillusttatedbyi the record itself. The property of one of theoldest 
and moslrenownéd tailfoads in the United States bas been brought to 
this Verge of ruin. Thesi» stocks were once so solvent and reliable that 
trust estâtes, the property oftvidows and orphans, of charitable and 
eléemoé^^ary institutions, were inVéfeted in thera, at the will of the trus- 
tée*', 'Withoiit an order ôî court to' sanction the investment. The prop- 
ertieB hâve been impoverished in every department. Skillful artisans 
and olechanics, whô from their apprenticeship hâve been in the service 
6f thë bompanies, havè bèen turned away. Vast buildirlgs which were 
ôface m'ûsieat t?ith the whirr of màohinéry and the voices of prospérons 
and CGÈtented workingmen, earning by their useful and valuable labor 
a comîortkble livelihood, are now voiceless . Thé ashes sleep undisturbed 
on the fôrge, and the hammer rusts on the anvil, Merchants and trades- 
meh' who hâve dependéd upon the purehasing power of thèse operatives 
hàvè> bëen threâtened li^ith ruin; numberless houses once occupied by 
tbèir^ hftfjpy familles are now vacatït; àhd those whose ail is iiavested in 
the'éëCÛrities of this company are haunted with the expectation that the 
roiâd'inay «îéfaùlt upon its obligations, and be sold under the hammeron 
foreclt^ure, and the provision made for their deciining years sweptfrom 
existehèié. But this, aùd ail of this, is unimportant, compared with the 
the grmtér intere&t of thô people in their rightful demand that the cor- 
poration created by them, and granted vast and valuable franchises, 
shall 'be mànaged as a râilroad upon lawful business principlesi in the 
tranâportatibn of freight and passengers, and for the development of the 
statei tod that it shall not be the toy of the speculator, and that the 
franèhisès which they glÉUted for nobler purposes shall not be made the 
instrument Of their ruin ând the dégradation of the state. The posses- 
sion of its stock does not give uncontrollable right in the management 
of a râilroad corporation. The right of the state that the corporation 
should conform tO thé piirposes for which the law created it is whoUy 
paraifiount to àny and ail rights of stockholders. It may not be doUbted 
that the values représénted by thèse 42,000 shares of stock are entitled 
to thé protection of thé eourt, and they will be protected. When it is 
offered to vote them "With the legitimate purpose for which the majority 
of shares of stock in a corporation may be lawfully voted, at the instance 
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of parties who hâve légal authority to hold and vote them, they wîll be 
voted. ' Thé court will bé, morèover, happy to éntertain àny proposition 
for voting them which will resuit in the management of this road in 
such maiiiiér that it need uot be wrecked; in such manner that its match- 
less propèrtiés may be utilized to pay its obligations as they mature, and 
to protect its values. It is well understood by the court that the mère 
fact that this stock may not be voted in its présent illégal status is a 
menace to the crédit of the Central Railroad, and to the power of the 
court and of its receivers to redeem it for the benefit of ail concerned. 
We hâve no doubt that, properly managed in accordance with the law^ 
with the encouragement of those who are friendly to it, which its great 
importance deserves, the Central Railroad & Banking Company cannot 
only pay its obligations as they mature, but rehabilitate its fortunes, 
imperiled as they are by this illégal trust voting a majority of the stock, 
the exercise of which the court bas enjoined. The court is quite as 
solicitons to protect the interest of the créditera as of stockholders of 
this great property, but there is nothing in this motion which will jus- 
tify the court in changing the order, which was mainly, indeed, we 
may say almost wholly attributable to the wisdom, expérience, and 
acumen of the learned circuit judge; an order intended to préserve 
the property for the présent, to gather anew its dissipated assets, and to 
restore it as speedily as possible to the lawlul charge of those who may 
be foupd legally entitled to its management and control. Let an order 
be taken, denying the application. 



Daniels v. Benedict et al. 
ICircuU Court, D. Colorado. May 17. 1893.) 

1, JnRiSDioTioK or OiRoniT Cotmis— Paktition. 

Tlie circuit courts of the United States, sitting as court» of equlty, hâve jurlsdio- 
tion of suits for the partition of land. 

2. Partition— Feaudulent Deobkb of Divobob— Bvidenob. 

Flaintiif, decedent's wlfe, in partition agatnst ti^stees under his will, alleged 
that sbe agreed that a suit for divorce should be begun against her on the sols 
ground of désertion, and that a decree of divorce sbould beentered thereia, in con- 
sidération of a sum of money needed for her temporary support; that such agree- 
œent was procnred through decedent's paid agents, when plalntlft veas greatly en- 
feebled by disease; and that décèdent fraudulently obtained a decree of divorce ou 
the ground of adultery, of which fact plaintifl did not leam until she had removed 
to the east. Flaintift alleged that she was utterly ignorant of the pleadings in the 
suit, and denied the charge of adultery, and that, as soon as iuformed thereof, she 
brought suit to vacate the decree. Seld, that the facts alleged showed a causa of 
action: 

8. SaME— COLLATBRAL ATTAOK— EXTRISSIO PbaUD. 

In such case the fraudulent matter alleged was exttinsio to the matter tried by 
the court in the suit for divorce, so that the decree was open to attadc in the prés- 
ent collatéral proceeding. 
4. Same— COLL0S1VE Decrbb— "IN Pari Deucto. " 

Though ia such case plaîntift was in fault, to some extent, in consenting to a col- 
lusive deoroe, yet the parties were not in pari deUeto, and she was not thereby 
estopped from attacklng the décret. 
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5. LntlTATIOJ»— TBTJBM. . _ _. . 

The suit, belng to reoover propertj beU in trust by aefendanta, wm not BffeetM 
b^ tbe statute of limitations, 
•w Bamb— Pendenot of Suit. 

The runoiRg of the stotnte was also prevented by tbe suit brougbt in tbe lifetim» 
of décèdent to vacate tbe decree of divorce, wUch was pending at his deatb, about 
• tbreè monûis b«f ore tbe présent suit was brougbt 

Statement by Pabkeb, District Judge: 

IiïEquity. The plaintiff in this case, Lilyan B. Daniels, as the wife 
of William B. Daniels, deceased, brings this suit in equity, by her bill 
filed, to hâve a partition of a large estate, alleged to be worth as inuch 
as $^,Q00,000. She allèges she was mariied to William B. Daniels on 
July S, 1882, in the state of Connecticut; that they lived and cohabited 
together as husband and wife in the city of Denver; that William B. 
Daniels died in the city of Denver on the 24th of December, 1890, seised 
and possessed of the large amount of personal and real property described 
in the bill- Plaintiff further allèges that on March 2, 1891, the défend- 
ants,! Mitchell Benedict, William Q. Fisher, and Lewis C. Ellsworth, 
caused to be'presented for probate the will of the said husband of plain- 
tiff; that défendants conspired to prevent plaintiff from receiving any- 
thing from the estate of said husband. Plaintiff asks a partition of said 
estate. Plaintiff further allèges in her bill that — 

Sonae time before the Ist day of March, 1886i the said William B. Daniel» 
had , aribitrarlly and wrongfuUy refused longer to live or cohabit w^th tha 
plaintiîÊf, and had expelled and excluded her from hls ai^d her résidence and 
home in the city of Denver, and had from sueh time thereafter refused and 
neglected to maintain or support her, or to furnish any means whatever for 
her maintenance or support, so that being, through the power and influence 
of her said husband, deprived of friends in the city of Denver, and being 
without money, she was compelled to leave said city of Denver, and to flnd a 
home and friends and assistance elsewhere; that thereupon she removed tem- 
porarily to the city of Cheyehne, in the then territory, but now state, of Wy- 
oming; that, while residing at said city of Cheyenne, she became severely and 
dangerously ill, among stî-angers, and without money; that ber mind, as well 
as her body, had become greatly impaired, and at times she was whoUy bereft 
of reason alad consciousness, and at ail times during her said illness, when 
n«* who^ly unconscious and mentally irresponsible, she was only partially 
able to tbink or act, and was at ail of said times unable to act intelligently 
or advisedly; that, while so ill and in sucb condition, she was approached and 
surrounded by the agents, employés, and emissaries of the said William B. 
Daniels,'and a settlement of ber domestic troubles and difficulties with the 
said Dalliels was proposed by the agents, emissaries, and confederates pro- 
cured and paid by the said Daniels; that, while in the condition before men- 
tioned, it was represented to and urged upon her that her said husband, the 
said William' Bi Daniels, would never live or cohabit with heragain; that 
be wdtiid not support her, or furnish means for her support; that lie had be- 
come thoroughly estranged; that he would use his great wealth and bis influ- 
ence in the city of Denver to cause her to be ostracized and practicnlly diiven 
and banished from the said city of Denver, and that she would be unable to 
assert or recover her marital rights except by long, tedious, and expensive 
litigation; that pending such litigation she would bave no means of support: 
and that, for ail of said reasons, it would be better and wiser for her to accept 
terms from her said husband, and that he was anxious to procure a divorce. 
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The plalntifl further states that the person who made such représentations 
and arguments pretended to be a f riend to her, and pretended to be greatly 
shocked and indignant at tlie conduet ot tbe said William B. Daniels; tbat 
she fuUy conflded in said person, and believed that he truly was what he pre- 
tended to be, and, 80 belleving, put full faitb and conQdence in him; and that 
she thereupon authorized and caused said person to open negotiations with 
her said husband, or his attorneys, for the purpose o£ efïecting some kind of 
a settlement or adjustment between them. 

Tlie plaintiff further states that on or about tbe Ist day of March, 1886, 
while she was still ill in body and in mind, and unable to attend to business, 
and while in great distress, mental as well as physical, as before stated, the 
said person repprted to the plaintifC that the said William B. Daniels de- 
sired to be freed from the bond of matrimony then existing between him and 
the plaintiff, and tbe said person, for the purpose of procuring the consent of 
the plaintiff, represented to her that a suit roight be commenced in one of the 
courts of the state of, Colorado by the said William B. Daniels, as plaintiff, 
against heras défendant, on the ground that she (the plaintiff) had abandoned 
and deserted the said William, B- Daniels, and that if such charge were not 
denied, and said suit were not defended, he, the said William B. Daniels, 
could and would procure a divorce upon the said ground of désertion and 
abandonment; and that for the purpose of procuring the assent of the plain- 
tiff to said arrangement the said Daniels offered to pay to her a sum of money 
sùfBcient to meet her then pressing wants and necessities, and to make her 
for a time free from flnancial embarrassraent, but which sum so offered was 
whojly eut of proportion to tlie ability of the said Daniels to pay, and whoUy 
insufScient to enable the plaintiff to keep and waintain herself in the station 
of life to which she had been accustomed, or commensurate with her position 
and standing as the wife of the said William B. Daniels. The plaintilï, being, 
as before stated, in great distress, bodily and mentally, being thereto advised 
and urged,by, said person, whom she still implicitly trusted, and being then 
dépendent upon strangers, consented and agreed that a suit might be com- 
onenpeid against her in one of the courts of the state of Colorado for the pur- 
pose of enabling the said William B. Daniels to procure a decree of divorce 
Upon the gi;ound of désertion and abandonment, as before stated, but upon 
no other ground whatever. That pursuant to said arrangement the plaintiff, 
then^being ait Cheyenne, still sick and ill, and unable to move or travel of her 
own accord or.without help, was brought or carried into tbis state at the 
instance and by the procurement of the said William B. Daniels, and under 
the control of his agents and emissaries, and while in said state a paper pur- 
porting to be a writ of summons in said suit of William B. Daniels against 
her was served or pretended to hâve been served upon her, and she, at the 
instance bf the agents, emissaries, and confédérales of the said William B. 
Daniels, was induced to and did accept service of said writ or paper, being 
informed at the time, and still believing, that the complaint in said suit, and 
the ground therein stated for the divorce to be obtained, was abandon- 
ment and désertion only; that at said time she was still sick and ill, men- 
tally and bodily ; that she was then at a house surrounded by person^ and 
servants provided by the said William B. Daniels, and had but little if 
any control over herself, and during ail of said time was wholly and com- 
pletely under the dominion, influence, control, and supervision of the said 
William B. Daniels, his agents, servants, emissaries, and confederates, and 
in ail things was made to do, and did do, as said Daniels, or his agents or 
confederates did or desired, until said decree of divorce was procured; that 
afterwards, on or about the 16th day of March, 1886, she was informed 
that the decree of divorce had been rendered in said cause upon the ground 
before mentioned, but she was not then informed, nor did she in any manner 
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hâve rêaSttttild feai- dt «ttspect, that t&é'yaià divorèè^hâd iBèèii ijrootii'ed upon 
ariy àttieïgi'dilMor statèmeht thkà'ttiatof deserttfflû ahd abanaontnèht, aa 
ietForesalffij'lMat bbé'rêaftô khé sobn depairted from «dh^^^tate of Colorado, atid 
odmt«èflédd't& fèsriàè et thë^ity of Chicago, iù the: étateW minois, and côh- 
tinùed'thététti ïe^dè litttil iBhe rerbdfed to the City bf ïfew York, in the 
8tatetifîffeW'T'otïr,whei:Éféhe no w résides. • 

*' The plëi'btia f urther répreSents thut for a long time after the said 16th dày 
of March, 1886, and after her removal to said city Of Chicago, she remained 
BëMouSÏy'ànd dfehgterbusly ill, and did not recover her health until during the 
«umCtter of i887; that during âll of said tiine heir mind waa so enfeebled 
by her coiïtinued illnèfis atid physléàl wëakneës that she wàs wholly unà- 
ble to glve atayattèntiob or considération tp her afïaii-s, and by tliis time, 
oWing tb thfe'éXpéDse caused by her illness, slië was âgàin without monéy; 
that about this litiae, and not bèfôrei she lealiied that the decree of divorce 
In said suit had béen procured upbh thegroUnd tliat she (the plaintifE) had 
béen guilty of mlultery Witb a éettàin pèrSon nariied In tlie coniplaint in that 
suit, and that the charge of abandôniuent and désertion had not been uiade 
in said suit; that spott theréatter she feàrned and discovered that she had been 
déceived, duped, mtsled, ahd inVeigled by the agents, emissaries, and confed- 
etates of the said WiHiam B. Daniels into giving her consent to thedecree of 
divorce upon the' ground stated and alleged iu the complairit tlierein, and in 
thè decïee of divorcé, and she then lëarned that the said person who came to 
her beforé said Istday of March, 1886rand whoprOfessed to be her friend, 
and wlio also prbfessed to be so greàtly shocked and indigtiant at Ihe conduet 
of the said William B. Daniels tdvv'ards your plaintifl, was a spy and détective 
who had béën procured, employa; and paid by the said Daniels fur the pur- 
pose of deceiving, dnping, and leading tlie plaintiff into the sclieme and plan 
devised and coùdbcted by the said Daniels, bis agents, attorneys, employés, 
and confedërates, and which Waa darried oui as aforesaid. 
i The plainilfî further states that She never saw the complaint in said suit, 
nor was the aàme ever read to hér, nor the contents théreof in any manner 
stated to hér. She further avers that she did not fead the paper stated to be 
a summocs, iior was the same readtb her, nor waa she then able, physically 
Or mentally, to read and understand the same, and that she signed the accept- 
ance of service' thereon at the re^uest and instigatioti of one of the agents and 
confedërates of the said William B. Daniels, on bis représentation that it was 
a mère formai matter, and at said tirne she had full faith and confidence in 
the iiltegrity and good faith of thé person at whosé solicitation shë signed the 
same, and then believed that the said suit, then cotnmenced for tlie purpose 
of divorce, cbarged her with désertion and abandonment only, and ahe did 
not kuow, nCr did she hâve in the slightest mannër any suspicion, that any 
fraud, trick, or déception was inténded to be practiced upon her. 

And the plaintiff expresaly charges that the said statements in said com- 
plaint made, accusing her of adultery with the peraon therein named, were 
and are absolutely and wholly falsël and ahe expresaly chargea that the évi- 
dence given at the pretended tria,! or hearing of said cause, at which ahe waa 
not présent, and which bceurred without her knowledge, waafalsë and fraud- 
ulent; and she avers and chargea that Ihe persons whotestitied weresuborned 
by the said William B. Daniels, orsome bf his agents or confedërates, andby 
money paid to thèm by the said William B. Daniels, or paid to them by some 
of his agents or confedërates, Were induced to gtve and did give false, foui, 
and perjurëd testimony against the plaintifE in said suit, and that by virtue 
of said false, foui, and perjurëd testimoriy only was the said decree of divorce 
in said suit procured. . ' 

And the plaintiff further states and charges that, when she first heard that 
thé divorce had been procured iri said suit upon the ground of adultery, she 
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began to make dijigent Inqwirias, and continued mafetag them until she 
leàrned ^11 the factg wbich could then be îf^certained, and tbat, as soon fls sbe 
became corivliiced tbàb' thë fràûd and déception bereinbéfpre mentionedbad 
been practiced upon her, sbiè càQsed to be Gominenced a suit in tbecôiiiity 
court ofsaid county of Arapaboe. in which said divorce had been obtained, 
to set asiiie, annul, and cancel said decree, on tbe ground of fraud, and whicb 
eaid suit jwas still pending and undetermined on tbe 24th day of Decemljer, 
1890, when the said William B. Daniels departed tbis life as aforesaid. 

The pmntiff further charges tbat the said ,decree of divorce was and is otb- 
ejwisevoid, invalida and of no eflect, for the reason tbat the sàid county 
court of thé ébunty of Arapàhoe, under the cbhstitutlon ând laws of tbe state 
of Oolorad»,; did nôt bave and could not bave jurisdiotion of any suit for di- 
vorce; and sbe avers and charges tbat said decree ofdiyorçein said pretended 
cause w'às and is utterly null aud void for wantof jurisdictibn by said court 
over thé sqbjèçt-matter therein, or oif thè person of tbe défendant. 

To the hili^ WiUiam Ç. Daniels files & demurrer, and for cause thereof 
eays^ — , ■,,:,,, ,; :, 

That tliè said complainant batb not, by ber said bill, made socb a case as 
entitles ber, in a court of equity, to any reljef frpm or against tbis défendant, 
touebing the, matters contained in the said bill, or of any such matters; and 
tbat it âppeàrà by the said complainant's own showing, by ber said bill of 
complaiiit,' that tbe said complainaht is not eotltled to the relief prayed by 
ber said bill against this défendant. 

Sarah M. Kenyon and William D. Kényon, two of the legatees under 
the will, file a demurrer, and for Cause thereof say— 

That said bill doés not contain sucb statement of factg,, nor does it contain 
any matter of equ'ity, entitling tbe plaintiff to any relief against thèse défend- 
ants; And the said bill shows upon its face that this court bas no jurisdic- 
tion of the subject-malter of the cause of action therein set fortb. 

The other défendants in the case file demurrers of the same character, 
setting eut as causé— - 

Tbat tbe jsaid complainant hath not, in and by ber said bill, made or stated 
such a casé as dofh or ought to entitle ber to any relief , as thereby aought 
and prayed for, fTom or against any one of the said défendants. 

Demurrers ovérruled. 

W. S. Decker and T. J. O^DonneU, {Hugh Butler and Hatch & Waxren, 
of couhsël,) fof complainant. 

MUcheU èeneditt&nd Aljorâ 0. Phdps, pi EUswortti, Parnell, Croke à 
Fisher. 

MUckélt JBenedict, pro se, 

Oeo. Ji Bôal, fOr Hart. 

Thos. M.' Pattei'son, Wm. P^ BïWiouse, Chas. HartzéB., and J. McD. PaU 
ferson, for Daniels. 

Parkjsr, District Judge, (after stcdîng the.facts as ahove.') This is a suit 
in equity for partition. The plaintifi' claims that she, as the wife of 
William B; Daniels, deceased, under the laws of Colorado, is entitled hy 
inheritance to one half the property of which he died seised; that there 
was but one child to inheritfrom the said Daniels, — ^hisson, William C. 
Daniels, "there can be no doubt that courts of equity hâve concur- 
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rent jurisdiction with courts of làw of sutts for partition. P6ni, Eq. Jur. 
§§ 140, 174, 1387 ;JStory, Eq. Jur, §§ 646, 658. In the ïaat of tbese sec- 
tions the law is th'ùas^ted by that le^rned jurist: 

"The courts [_meaning courts of equity] hâve assumed a gênerai concurrent 
juciadiction with .courta of law in ail cases of partition. So that it is not 
jiowdeemed necessary to state in the bill any particular ground of équitable 
interférence." 

Mr. Justice Brewisb, in Smdiing Co. v. Ruclcer, 28 Fed. Rep. 220, 
fujly recognized andideclared the rule upon this subject. There can be 
no doubt about this court, as a circuit court of the United States, sitting 
a;s a court of equity, having jurisdiction of this suit in partition. 

But it is claimed that plaintiff is not ehtitled to any interest in the es- 
tate of William B. Daniels, becausê at the time of his death she was not 
his wife, because upon or about March 16, 1886, she was divorced a vin- 
culo matrimonii from the said Daniels by a decree of the county court of 
Arapahoe county, Colo. The fact that she was so divorced is fuUy set 
out'io the bill, but it is further âverred that said divorce was obtained 
by defceit, misrepresentations, duress, chicanery, ànd fraud, and that, 
therefOre, this court should disregaîrd the same. If the facts are proven 
as âlleged, certainly a case of fraud will be shown. But can this court 
disregard the decree of divorce of the county court of Arapahoe county, 
if the same is shown to bave been obtained by fraud? If it cannot, such 
decree is a barrier against any decree of partition by this court, because 
plaîjitiff has no interest in the pfoperty to be partitioned. It is well es- 
tablishéd that a court will not set aside a judgment, or disregard the 
same, because it wasfounded on a fraudulent instrument or perjured tes- 
timony, or on any matter intrinsic to the matter tried by the first court, 
or on a fraud in the matter on which the decree was rendered. But it 
is equally well settled that a court of equity will, on account of fraud 
grôwihg put of matter éxtrinsic or collatéral to the matter tried by the 
first court, set aside or annul a judgment or decree between the same 
parties. Mr. Justice Millek, in U. S. v. Throckmorton, 98 U. S. 61, 
said: 

"But there is an admitted exception to this gênerai rule in cases where, by 
reason pf aomething done by thesucceasful party to a suit, there was in fact 
1)0 illusory trial or déception of the issue in the case. When the unsuccessful . 
party has been prevented from exUbiting f ully his case, by fraud or décep- 
tion, or déception practiced on him by his opponent, as by keeping him away 
from court by a false promise of a compromise; or where the défendant riever 
had knowledge of the suit, being kept in ignorance by the acts of the plain- 
tiff; or whéré an attorney fraudulently or without authority assumes to rep- 
resent a party, and connives at his defeat; or where the attorney, regularly 
employed, corruptly sells out his client's interest to the other side, — thèse and 
similar cases which show that there has never been a real contest in the trial 
or hearing of the case are the reasons for which a new suit may be sustained 
to set aside and annul the former judgment or decree, and open the case for a 
new and a fair hearing. " 

The court, speaking in référence to authorities referred to iri the above- 
named opinion, says: 
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"In ail thèse caaes, and many others wliich bave been examined, relief bas 
been granted on the ground that, by some fraud practlced directly upon the 
party seeking relief against tbe judgment or decree, that party bas been pra- 
Teuted from presenting al] of bis caseto the court." 

A fraud practiced in the procurement of a judgment will furnish 
grounds for attacking it in a collatéral proceeding. Mayor, etc. , v. Brady, 
115 N. Y. 699. 22 N. E. Rep. 237; Murphyv. De m-ance, 101 Mo. 161, 
13 S. W. Rep. 756; Hass v. Bëlinga, 42 Minn. 63, 43 N. W. Rep. 797; 
Stum V. Stum, 131 111. 309, 23 N. E. Rep. 410. The same rule ap- 
plies, in regard to attacking it for fraud, to a decree of divorce, as the 
one applicable to any other judgment or decree. 2 Freena. Judgm. p. 
860, § 489, says: 

"Decrees of divorce may, when obtained by fraud, be vacated in the same 
manner and under the same circumstances wbicli would warrant the vacation 
of any other decree, although the party who obtained the fraudulent judg- 
ment bas contracted another marriage. " 

Mr. Black, (1 Judgm. § 320,) says: 

"Aside from législation, the courts will generally hear motions to vacate 
divorce judgments on the same grounds and conditions as any other judg- 
ments, except, perhaps, that tbey proceed with greater caution, and with 
more anxious care of the intervening rights of étrangers. " 

The above rule is sustained by Adains v. Adama, 51 N. H. 388; Ed- 
son V. Edson, 108 Mass. 690; 2 Kent, Comm. 655; Story, Confl. Laws, 
597. In Ferrmr's Case, 3 Coke, 77, 78, it is declared that — 

"The law so abhors fraud and covin that ail acts, as well judicial as others, 
and which of tbemselves are just, yet being mixed with fraud and déceit, are 
in judgment of law wrongful and unlawful." 

Without multiplying authorities, which may be done, I take it that the 
true rule is that a decree of divorce stands on the same footing as every 
other judgment or decree, and, if obtained by fraud growing out of mat- 
ter extrinsic or collatéral to the matter tried by the court rendering the 
decree, it will be set aside or disrègarded. 

The next question which présents itself is, does this court hâve juris- 
diction in this case? Wehave seen that there is no doubt about its hav- 
ing jurisdiction to make partition. If so, can it, in the exercise of this 
jurisdiction, so far listen to an attack on the decree of the county court 
of Arapahoe county as to disregard it as fraudulent, if such fraud is 
proven? The law seems to be well settled by numerous décisions of the 
suprême court of the United States that it can. The last utterance by 
the suprême court on the subject is found in Marshall v. Holmes, 141 U. 
S. 589, 12 Sup. et. Rep. 62. The effect of the décision in the above 
case is that the fédéral court cannot require the state court to set aside 
or vacate the judgment, but it may, as between the parties before it, if 
the facts justify such relief, adjudge that the party practicing the fraud 
shall not enjoy the inéquitable advantage obtained by his fraudulent de- 
cree. The principle announced is: 

"A circuit côUrt of tbe United States, in the exercise of its equity powers, 
and wbere diverse citizenship gives jurisdiction over the parties, may deprive 
v.50F.no.5— 23 



S£f VSDWBM, ItEFOBXSB, Tol. 50. 

m^ti^'tX the béneflt of a Jud^ment f rftndùlétitly obtained by Mm' In a «itàte 
<wli*j 11' the oli'cùinstances are sueh ai would authdrize' relief^ by a fedetal 
court If^hejudgmentliftd been rendered by it, and not by & state court, as a 
decree to tbat etiect does tiot operdte on the state court, but on tb« parties." 

i! 3îi©;alM)ve doctrine' is Mly sustained by ÂrrowêmithV. Gleason, 129 
UC S>;S6, 9 Sup. Ct. Rep. 2IS7. Tbe whole subjebt Was fuUy considered 
iii Jofeiièn- V. Waters, 111 U. S. 6^0,667, 4 Sup. Ct. Rëp; 619. The 
côuirt inihat caBe said: 

"Tbè'taostsolemta transactions and judgments may, at the instance of the 
paMies.rbesétasideor rendered inopërattve for fraud; Thefàctof being a 
party dôes not estop a person from abtaining, in a court of equity, relief 
against fraud. It is generally parties tbat are the victims of fraud. The 
court pf pt:^nçery is always open to bear çoruplaints against it, whether com- 
rDitted inJ^aiis,ox in pr by njeans of judiciàl proceediugs. In such cases the 
court does ,npt act as à cpurt of revievr, nor doës it inquire into any inequal- 
Ities or èrrors of prbceëding in anothèr court; but it will sçrutinize the con- 
duct of the parties, and, if it ânds that they bave been guiity of fraud in ob- 
taining a judgment or decree, it will depriye tbem of the benëQt of it, and ot 
any inéquitable »dV|antage which they bavederived under it." 

The saine irtile is déblâred in GainésV.Fùmteat 92 U. S. 10, and in Bar- 
rw V. i/«««on; 99 tr. S. 80'. 

There is no doubl in my mind that the tribunal and the form of action 
bave been propérly selected. There is no doubt but the bill of complaint 
in this case Elets up BufBoient facts to show a case of procnring a decree 
by fraud; and thiereforè it sets eut sufficient facts to constitute a cause 
pf action, and toi authorize the relief prayed. 

Some fatilt may be attributed to thô plaintiff, growing ont of her con- 
duct in the divorce proceedings in thecounty court of Ara pahoe county. 
But certainly, froru the facts alleged in the bill, the parties were not tn 
pari cWtctoj (tbat is, they w«re not equally blameworthy. In such case 
a cpurtof equity ,wiil, in furtherance of justice and a sound public policy, 
aid| the onç; who is conaparatively the more innocent. 1 Pom. Eq. Jur. 
§403; 2 Pom. Eq. Jur. § 941. It cannot be asserted that plaintiflf 
is estopped by her conduct from proceeding in this form of action, 
altiipugh the effect may be to disregard or treat as a nullity thé decree 
of divorce granted by the county court of Arapahoe county ; for she was 
pot in a condition to assert her lights in that court, and she must hâve 
been in that condition before she can be estopped from attacking the 
decree rendered against her. 

The statute of limitations was alluded to in the argument of the de^ 
mnrrers as bçing a b^r to the plaintiff 's recovery, although this is not 
«et put as a caïuse of demurrer. This is a suit to recover property by 
plaintiff that is held in trust for her by défendants. If she bas any 
property rights in this large estate^ then the holding of the property 
^bich belongs to her créâtes an express trust in her favor- To such a 
trust relation the statute of limitation bas no application. L^uoia v. Havo- 
Mns, 23 Wall. 119. The principal aim of this suit is to obtain partition 
of property, and an incident thereto is to disregard or treat as a nullity 
th« decree of divorce. Besid«B, by the aUegations of the bill the plaiu- 
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tiff, as soon as she discovered the fraud which had been practiced upoû 
ter, bïought a guit in the county court of Arapahoe County to set aside 
ànd annxil the decree of divorce on the ground of fraud. This suit wâs 
pendirig on the 24th of December, 1890, when William B. Daniels died. 
Then, on April 2, 1891, she brought this suit in this court. Tlie point 
is presented in the brief of counsel for plaintiff in support of the alléga- 
tion in the bill, that the county court of Arapahoe county, under the 
constitution and laws of Colorado, did riot bave, and could not bave, 
jurisdiction of any suit fot divorce. It is not necessary, in passing on 
the several demurrers to the bill, to pass on the question involved in thia 
proposition. It is a question of such delicacy, and one which may bo 
80 far-reaching in ils effects, that I prefer that it should be settled, if to 
be settled at ail, by my Brother Hallet, who is more familiar with the 
constitution and laws of Colorado than I am, and, because of bis large 
expérience on the suprême bencb of the state and on the fédéral bench, 
is mùch better qualified than I am to pass on this question. 

The demurrers of William C. Daniels, Sarah M. Kenyon, and William 
D. Kenyon, Lewis C. Ellswortb, Laura PameU, Henry Martyn Hart, and 
Thomas B. Croke, Mitchell Benedict, and William G. Fisher, are over> 
ruledi 



Natiohai. Exch. Bank of Dallas v. Bkal, (two casra.) 

(Circuit CovH, D. Massachusettt. May 4, 1893.) 
Nos. 2,978, 2,979. 

1. BAmai — CoiiBOTiows— Dbafts— RioHTs or Owiaen—Braomo J:*ROCitin>s. 

A bank which bad received a draft for collection sent itto its correspondent iMoik 
at tbe résidence of tbe drawee, and the draft was psid to such correspondent. 
There wereno mutual accounts between the two banks, but It was the custom of 
the correspondent to remit the proceeds of collections at stated periods. Held 
that, until this remittance was made, or the principal bank had g^iven the original 
owner of the draft crédit for the avails, the original ownerof the draft, as theowner 
of the proceeds tbereof, was entitled to recover them from tbe correspondent bank. 

S. 8.iiiB — Patmbnt — Ubbtoh anï) Cbesitob. 

Though the correspondent was the agent of the first bank, and payment to It was 
to that extent a payment to the principal, yet until the proceeds were actuaUy rs- 
mitted to such principal, and mingled with its gênerai fttnds, or were so credited, 
the owner of the draft nad tbe option to décime to consider it his debtor, and to 
claim the proceeds in the hands of the agent, 

t. BaMB— iNSOIiVBNCT— LlABILITT OP BeCEIVBB. 

Where the principal fails, and a receiver Is appolnted, he takes the proceeds of 
the draft, when remitted to bim, subject to the same rigbt of re<;lamation by the 
owner that the latter had as against the agent. 
A. Samb— Set-Off— Pabtibs. 

Where, in such a case, there are mutual accounts between the two banks, tho 
right of the agent to set off the amount of the collection against the principal's in- 
debtednesB toit cannot be adjudicated in a suit in equlty between the owner of tha 
draft and the principal without making such agent a party. 

In Equity. 

It appears from the allégations of the bill that plaintiff sent to the 
Maverick Bank two drafts for collection and crédit ou général accoonti 
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payable, one in Fall River and the other in Taunton, and the Maverick 
Bank sent the first to the Massasoit Bank, at Fall River, for collection and 
crédit, and the other to the Taunton National Bank at Taunton, and on 
October 31, 1891, the Massasoit Bank and the Taunton Bank coUected the 
two drafts, and credited their amount to theMaverick Bank, and mailed 
letters to the Maverick Bank stating that they had done so. October 
31st was the last day that the Maverick Bank did business, it being 
taken charge pf the next day by a national bank examiner, and closed, by 
the direction of the comptroUer of the currency. The letters written by 
the Massasoit, Bank and the Taunton Bank did not, therefore, arrive until 
after<the failure, and consequently no entry of crédit on account of thèse 
drafts was made by the Maverick Bank to the plaintiff. At the close of 
business on October Slst tbere was a balance on gênerai account, including 
this draft, due from the Massasoit National Bank to the Maverick Bank, 
of $144.04, which was subsequently set off against collections made for 
the Massasoit Bank by the défendant as receiver of the Maverick Bank. 
The Taunton Bank had no mutual account with theMaverick Bank, and 
was in the habit of remitting the proceeds of paper sent it by the Maver- 
ick Bank for collection eyery five days, and sent a check for the amount 
of the draft collected by them to the receiver. The usage between the 
plaintiff and the Maverick Bank, as set forth in the bills, was that the 
Maverick Bank credited the amounts of drafts sent it by the plaintiff for 
collection on the day the same were collected on gênerai account, and 
did not keep the proceeds of such drafts separate, but mingled them 
with its funds,nahd this was done with the knowledge of the plaintiff. 
The plaintiff fUes thèse bills, claiming to be entitled to reçoive from the 
receiver the amount of tHese two drafts in fuU. 

Ropes, Gray tfc Loring, for complainant. 

Hutchins & Wheder, for défendant. 

PuTNAM, Circuit Judge. Thèse two cases were submitted together on 
Mil and demurrèr. If the opinion of Judge Colt, handed down in 
this court March 11, 1892, in Bank v. Beal, 49 Fed. Rep. 606, had 
been to the sarde point as now arises, I would be bound by it; but it 
was not. It, however, states a rule which is useful hère, as follows: 

"When payment was made and crédit glven, it seems to me the Maverick 
Bank ceased to be agent of the complainant, and the relationship between the 
two beeame that of debtor and créditer." 

In Commercial Nat. Bank v. HamiUon Nat. Banh, 42 Fed. Rep. 880, 
Judge Gbeshàm seems to bave expressed the opinion that, notwithstand- 
ing crédit given by a collecting agent having the same relations whieh 
the Maverick National Bank bas to this case, the primary owner might 
make claim against the subordinate agent until the subordinate agent 
had actually remitted; but I am concluded by the rule laid down by 
Judge Colt, and, as I state further on, the cases at bar do not require 
any considération of the conclusions of Judge Gkesham on this part icu- 
lar point. The facts in No. 2,978, in which payment was mado to the 
Taunton National Bank j are in the simplest form for the préservation of 
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complainant's title to the bill or draft and its proceeds, and for the api- 
plication of the principles which seem to me to underlie thèse suits. 
In that casé there were no mutual accounts between the local bank and 
the Maverick; so that, after payment to the former, the proceeds were 
held by it free from any equities of its own, and segregated throughout 
from ail other transactions. Consequently the owner, whoever the 
owner might be, could hâve identified and followed the avails as easily 
as he could hâve identified or followed the draft or bill itself. In this 
case, No. 2,978, the fact that the indorsements on the draft or bill were 
made expressly "for collection" did not change the nature of the trans- 
action, and are of no value; although, whenever claims of strangers in- 
tervene, or, indeed, whenever the state of accounts between the coUedt- 
ing bank and its subordinate correspondent is such as to be concerned 
in the transaction, the notice given by this spécial and limited phrase- 
ology may be of importance. That the draft or bill, when receiveii by 
the Taunton National Bank, and until paid by the accepter, or other 
person on whom drawn, reraained the property of the complainant, can- 
not be successfuUy disputed; and it is also an elementary principle that 
the proceeds, so long as they remained with that bank, and were segre- 
gated and unmistakably identified, as in the présent case, stood presum- 
ably in lieu of the collection paper, and were held by the same owner- 
ship and title. If, therefore, the respondent claims that in No. 2,978 
the complainant bas not the same title to the proceeds as it had to the 
draft, or that its right is less than that of a manufacturer to pursue and 
reclaim bis consigned goods, or the accounts due for them, through the 
hands of the commission merchant or other factor, into the hands of 
or from the agents or customers of the latter, the burden is on him to 
show the spécial facts which justify the distinction. For thèse he must 
look, if any where, to the rule given by Judge Colt, already quoted. 

The nature of thèse transactions has been fixed by a practioe so ex- 
tensive, uniform, and long continued that the courts must take cogni- 
zance that, when the proceeds of collections hâve been actually received 
into the vaults of a bank bearing the relation to the primary owner of 
the collection paper which the Maverick National Bank bore to the com- 
plainant, and hâve been credited by the former to the latter, the agency 
ceases, the avails can no longer be traced, or claimed as trust assets, and 
the matter is merged into one.of mère débit and crédit. Whether or 
not, when the proceeds are so clearly identified and so free from new eq- 
uities as in No. 2,978, the primary owner does not bave the option of 
treating the intermediate bank as its créditer, or of demanding from the 
local bank the avails, so long as the latter continues to hold them, it is 
not now necessary to consider. It is enough for the présent that, so far 
as the rule already quoted from Judge Colt concerns this case, the com- 
plainant is afi"ected only by the state of accounts between it and its im- 
médiate correspondent; and its title to the paper, or its proceeds, is not 
prejudiced by the mère fact that some other bank holds either as the 
immédiate agent of the complainant's correspondent, until the latter has 
by suitable entries on its books completed and recognized the relation- 
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ahip of creditor and debtoT. : Until this is accomplished, the rights of 
the complainant^ are no less than those of the manufacturer already 
spokenof, who rùigiît puiBue the priée of his goods into the hands of 
theiaetor'fi veudee, altbough the latter had made himself in fact and in 
formiprimarily the debtor of the middleman. > 

What is the ultimate ilimit to which the spes recuperandi may reach it 
is not necesaary nowito décide, and it may vary according to spécial circum- 
stances of dififering cases; but that, in the présent instance, it continued 
until the proceeds had actually been remitted by the Taunton National 
Bank, or were at least so entored by the Maveriok to complainant in the 
usual course of business that the right of complainant as creditor was 
absdlutely and fully recognized, as well as fixed, seems to be implied in 
what was said by Judge Colt, and appears to me to be the correct rule. 
No intervening rights are prejudiced by austaining complainant's claim 
for the avaUs of the draft coUected by the Taunton National Bank, and, 
therefore, none need be considered so far as concerns No. 2,978. JS'k- 
cbangé Nat, Bcmk of Pittsburgh v. Third Nat. Bank of New York, 112 U. 
S. 276, 6 Sup. Ct. Rep. 141, and the earlier case of Hoover v. Wise, 
91 U. S. 308, are conclusive on this court, to the efifect that in this trans- 
action the Taunton National Bank was the agent of the Maverick, and 
that the latter would hâve been responsible for any insolvency or lack of 
diligence of the former, altbough the complainant knew when it for- 
warded the bill or draft to the Maverick that it must transmit the same 
to Taunton for collection, and although the bank at Taunton exercised 
an independeut occupation, and was not a mère servant of the Maverick. 
The respondent claims that, as the relations of the bank at Taunton to 
the Maverick are thus defined by the suprême court, the money, when 
coUected at Taunton, became at once the money of the Maverick, in fact 
and in contemplation of law; so that from the moment of payment to the 
local bank the Maverick became a debtor to the complainant, and the 
complainant was entitled to ail the rights of a creditor. It is to be no- 
ticed that this proposition was not passed on by the suprême court, but 
is sought to be built up from what it did décide. It must be admit- 
ted that the right of the complainant was not concluded by the mère fact 
that the Maverick became from a certain instant its debtor, if it did; be- 
cause the question still remains the leading one in the case, whether, 
notwithstanding that fact, the complainant did not retain an option to 
décline to regard the Maverick as its debtor, and in lieu thereof to look 
to the proceeds of its draft, wherever it might find them. By analogy, 
the factor who seUs goods on a guaranty commission becomes the debtor 
of the manufacturer from the instant the goods are sold; and yet it 
must be conceded that the latter bas the choice of declining to accept the 
crédit, and ofmaking claim to the account held by the vendor against 
his customer. ït seems to me the case turns on the proposition that, 
while it must be admitted that the avails of goods or of choses in action, 
when they come in fact into the hands of a bank or factor authorized to 
deal with them, are thus so niingled with the mass of assets as to lose 
their ear-marks, yet they préserve their identity so long as they remain 
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in the possession of a subordinate party, whether he be tecbnîcally Ven- 
dée, baileé, or agent, unless, from a peculiar course of dealing or state 
of facts, the proceeds hâve necessarily lost their identity in the hands of 
the latter. ïherefore the law sustains the just resuit that,at the close of 
business on the Slst day of October the proceeds of this draft, then ly- 
ing in the hands of the Taunton National Bank, might hâve been recov- 
ered from it by the coin plainant. Before there was any change in the 
status, — that is, befurethe opening of business on the next secular daj', — 
the statutory insolvency of the Maverick Natioual Bank had been de- 
clared; so that at the instant of this déclaration the avails of the draft were 
still subject to réclamation by the primary owner. The receiver, like an 
assignée in bankruptcy , took only the mère equities of the insolvent bank, 
and holds by relation whatever he did take as lof the Ist day of Novem- 
ber, 1891, in behalf of whom it may concern, and as trustée for ail in- 
terests as they then existed. My conclusions with référence to this case 
-^No. 2,978— seem tobe in barmony with ail the décisions in the qther 
circuits. Had they not béen so, yet, inasmuch as the latter bave been 
uniformly in favor of the rule claimed by the complainant, I would bave 
felt constrained to foUow them; and the resuit would hâve been the same. 
I bave not attempted to scrutinize with strictness the allégations of the 
bill, but hâve assumed them to be in harmony with the settled practice 
between banks of deposit to which the case must ultimately conform, be- 
cause the allégations must be construed in connection with those things 
of which the court necessarily takes judicial notice. Neither bave I con- 
sidered whether the appropriate remedy is not at law, because the coun- 
sel for each party expressed at the hearing a désire that no point of ju- 
risdiction should be taken, and my doubts on this do not require me to 
challenge, of my own motion, the apparent course of practice to which 
thèse bills conform. 

As to case No. 2,979, in which the sub-agent was the Massasoit Na- 
tional Bank, it seems to me that, until this bank is made a party, it 
is not proper to adjudicate whether it can maintain the offset which it 
bas attempted, whether the remedy of the complainant is against it for 
ail except $144.04, or aJgainst the receiver, if it bas any remedy at ail, 
or whether or not the rule of Freeman^s Nai. Bank v. NeUional Tube- Work» 
161 Mass. 413, 24 N. E. Eep. 779, or that of Oommerdaî Nat. Bank 
V. Hamilton Nat. Bank, already cited, applies, or even to adjudicate 
at ail. If this was an action at law, it might, perhaps, on the princi- 
pes applied in No. 2,-978, be maintained for the item of $144.04; but 
in equity it does not seem suitable to thus split up a controversy. In 
No. 2,979, there will be a decree sustaining the demurrer, and dismiss-' 
ing the bill, with.costs, unless the Massasoit National Bank is brought in 
by amendment filed on or before the June rules next; and in No. 2,978 
the demurrer is overruled, and the défendant ordered to plead or answer 
on or before the same June rules, the costs to abide the final decree. 
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Santeb River Cypress Lxjmber Co. v. James et al. 

(.Circuit Court, D. South Carollna. April 80, 1893.) 

1. Fbdebai. Cocbts— Pollowino State Dboisions— AdVbksk Possbssiok — Color of 

ÏITLB. 

The law of the statës as to possession of lands under color of title, being a rule of 
propert/, aro of controUing authority in ttie fédéral courts. 
S. ADyœESE Possession— Coj-OE op Title. 

In South Carolina, when one enters on a body of iand under color of title, tha 
actusl possession of a part is the possession of the whole, escept sucb parts as ara 
in sfctual possession of others. 
3. Injonction — Possession or Lands. 

Plaintift, being in possession of a largO tract of timber Iand under color of tttle, 
and engaged %Tith numerons laborers in getting out legs for his lumber mill, in 
which a large capital is invested, and whioh is dépendent upon this tract for a sup- 
plsr of logs, is entitled to à temporary injunotion against one who, under claim of 
title, with force and flrearms, enters upon the tract, destroys plaintiff's logging 
implements, and spreads terror among his workmen ; but as a court of equity can- 
not détermine the title to the Iand the parties willbe required to frame an issue of 
law on that question, to be tried to a jury, pending the injunotion. 

In Bqtiity. Bill by the Santee River Cypress Lumber Company against 
R. Bi James and others for an injunotion against interfering with the 
possession of certain lands. Temporary injunotion continued. 

Smythe & Lee and E. W, Moise, for complainant. 

M. 0. GaMuckat and A. G. Magrath, for défendants. 

SiMONTON, District Judge. The bill was filed for an injunotion. The 
complainant, claiming to be in peaceful possession of a tract of Iand, al- 
lèges that the défendant, with actual force and flrearms, entered upon 
its premises, destroyed its boats, drove away its laborers, terrorized and 
demoralized its labor, caused a temporary suspension of its opérations, 
and threatened complète destruction of them. A temporary injunotion 
was granted to prevent a flagrant breaoh of the peace, which seemed im- 
minent. Leave was reserved to défendants to move to set it aside on 
short notice. Défendants hâve answered, and admitted the entry, jus- 
tifying it under daim of ownership. The testimony in the cause bas 
been taken. It appears that the complainant purchased and holds un- 
der conveyance in fee simple a body of swamp Iand consisting of several 
■adjacent tracts of Iand lying along the Santee river, contaiuing in ail 
■some 13,000 acres. A plat was made of the Iand in one body, and it, 
with the deed, was duly recorded. The Iand is valuable only for the 
timber upon it, and is overflowed every freshet in the river. This Iand 
was purchased for the purposes of a lumber business in which complain- 
ant is engaged. It bas erected lower down the river a large mill for pre- 
paring lumber for market, attached to which is a pond in which logs are 
kept for use. The opérations of this mill are dépendent upon the sup- 
ply of lumber from the 13,000 acres of Iand. This is cypress, in a swamp 
which cannot be traversed by wheeled vehicles. It is traversed by small 
creeks and water ways. The complainant had dug out thèse creeks and 
waterways, and had coustructed canals, one leading through the length 
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of the tract. The mode of opération is first to kill the trees by girdling 
them. After Ihey bave died, they are eut down, and whenever a freshet 
occurs and fills the water ways the logs are floated eut of the swamp, 
carried by the river to the mill, and stored in the pond. Thus the mill 
and the&e forests constitute the enterprise. Any interruption in felHng 
and fioating the timber tends to shut down the mill and stop the enter- 
prise. The capital invested is very large, — claimed to be $300,000. 
The adventure is an experiment. The complainant, for the purposes 
of the work, bas formed camps in several parts of the large tract, from 
which the làborers go ont to their daily task of girdling and felling trees; 
For this purpose they use small boats, of which they had a considérable 
number, owned by complainant. 

The défendants, denying in their ans wer ail claim of title in complain- 
ant, setting up title in themselves, in the évidence lay claim to two 
tracts, alleged to be part of the entire tract, of 1,000 acres each. As év- 
idence of title they produce two grants, dated in the last century, to thé 
ancestor, as they claim, of the défendants Robert B. James, and David 
W. Brailsford. They never were in actual possession of the land until 
the day of their entry upon it. Indeed, their évidence goes to show that 
the land never was in actual occupancy of any one. The possession 
which they éoUld claim, then, was only constructive possession, which 
the law will présume when légal title is established. Code Civil Proc; 
S. C. § 101; Moseley v. Hankerson, 25 S. C. 524. 

The first question is, was the complainant in possession of the entire 
tract, including, if it does include, thèse two 1,000-acre tracts? The 
prépondérance of the évidence shows that it was in the exercise of acts 
of ownership on that part of the tract which one of the grants is claimed 
to cover, cutting timber and girdling trees, digging the main channel, 
of which thèse particular tracts are the key. But, without such acts, 
complainant was in possession. The law of the state of South Carolina 
upon this subject, being a rule of property, controls this court. When 
one enters upon a body of land under color of title the actual possession 
of a part is the possession of the whole tract, except sitch parts thereof 
as are in actual possession of some one else. McC'olman v. WUkes, 3 Strob. 
470; Gourdin v. Davis, 2 Rich, Law, 481. The complainant entered 
with its deed and plat, duly recorded, as color of title, showing the 
full quantity of its claim. It erected camps in varions places, rembved 
the soil, eut down trees, and girdled a large number. The posses^ 
sion" was open and notorious. At times there were employed over 
300 men at work in the swamp. No one else was in actual occupancy 
of any part of the tract. The entry of défendants in the manner chàrged 
was net denied. They justify by title. In this court the title to the 
land cannot be determined. The only questions are, was the possession 
disturbed? Were the circûmstances such as call for the extraOrdinary 
remedy of this court? This court cannot interfère unless the injury 
threatened is of such a character as cannot be compensa ted in an action 
atlaw, — is irréparable. Jérôme v. Ross, 17 Johns. Ch. 315. We Lavé 
seen that in the opérations of the company the mill and forests were in- 
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depçïide^tî parts, of one \fhole. Iq Qjdet to keep up fhe epterprise, there 
mptoeà full supplyof lamber to the mill, and if this be suspended or 
stoppiçci thei enterprise, in which large capital was embarked, must îail. 
The apts of the d,efendants, not confined to a peaceful entry and daim, 
but accompanied with actual force, with firearms, and the destruction 
of the boats otthe complainant, were calculated to excite alarm among 
the colored people engagedby complainant; to terrorize them, to thelast 
degree; to demoralize and, disperse them; and to deter others from tak- 
ing their places. This would resuit in destruction to the whole enter- 
prise. No damages which cbuld be recovered in any action of trespass 
could compensate for this, : The injunction must be continued until the 
further order of the court. Erhardt v, Boaro, 113 U. S. 536, 6 Sup. Ct. 
Rep. 560; Irwiny. Diadon, 9 How. 9. But this will not do exact justice 
betwéen thèse parties. T^ie défendants should hâve an opportunity of 
establishiog such rightsasthey havé. Let an issue be made up on the 
the law side of this court, and tried before a jury therein. Let that 
issue béiriiether the défendants Robert B. James and David W. Brails- 
ford, or either pf them, bave any title to the lands claimed by the com- 
plainant, pr any part or part? thereof, and the nature and extent of that 
title. The finding of the jury to be reported to this court, with the 
charge of the judge to thern. As the possession is in the complainant, 
and as the said défendants set up adverse title, let them be the actors in 
said issue. See Mulérow v, Jones, Rice, Law, ôé. 



Ibwin a al. V. West et al. 
(Oircwtt Court, N. B. IlXinoia. January 4, 1893.) 

1. FORÏOLOSUBB— EviDENOÎIrt-SpBSTITOTlON 01! SbGUBITIBS. 

In a suit to fpreclose a trust deed it appeared that the détendant had afterwards 
Kiven the complainant àhothér note, witii ' other securlty, for the saOïe debt. De- 
fendant anid his cl^rk both^testlfied that this other security was taken in place of 
the trust deed, but défendant contradicted bimself, and the clerkshowed that he 
was undèr^défendant's influence. The receipt taken by défendant to shôwwhat 
the second note was security for did not state that it was to take the place of the 
trust deed. Hétd, that the prépondérance of the évidence did not show that the 
seootid note, <(i^ith its security, waS- taken lu substitution of the trust deed. 
3. Same— PtiDOB. 

Where the only proof that a note secured by trust deed was pledged to secure a 
liabiiity ià Bo way conneoted with the origin of the trust deed is the testimony 
of the person to wfaom such liabiiity was ineurred, and he is contradicted by the 
ms^er of the note, the évidence faiut to shonr that the note was so pledged. 

In Equity. 

iîtwinéfe ÂBurry, for complaînants. • 

Wdgleif, BvlUey & Gray, Q. H. Remy, Flower, Smith & Musgrave, C. 
H. Leaifaing, IJolden <& Fanon, Campbell <Sç Ouster, Dv^ee, Judah & WUr 
lard, Wi 0. ^ Â. T. Ewing, G. Frank White, WUbor & Olarke, John S. 
Cooper, and Gardiner, McFadden de G^rdin&r, for défendants. 
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Blodgett, District Judge. Thîs is a bill in eqtiîty to foreolose a trust 
deed, given by the défendants West and wife, June 26, 1889, and re- 
corded July 19, 1889, to W. T. Rankin, to secure the note of West to 
the cohaplainants for $64,000. The proof shows that the note secured 
by this trust deed was in fact given to indemnify the complainants Irwin 
and Rand in tbat amount against certain liabilities they had incurred as 
sureties for West; and the master has found and reported as a part of 
the case that complainants hâve paid the sum of $33,000 principal, as 
sureties for West, which this note and trust deed were intended to in- 
demnify them against, and, if the trust deed is still in force, it stands as 
security to complainants for that amount with interest and costs. The 
master, however, finds and reports that, by an agreement made between 
complainants and West, subséquent to thegiving of the note and trust deed 
in question, and on the 22d day of July, 1889, West gave complainants 
an assignment of his equity in 5,001 shares of the capital stock of the 
Chicago Times Company, to secure bis note for S64,000, in substitution 
for and in place of the note described in this bill and trust deed, and 
that complainants, by reason of such substitution of security, hâve no 
rlght to the foreclosure of this Rankin trust deed, Complainants bave 
filed exceptions to the fîndings of the master in this regard. It also ap- 
pears from the master's report that the property covered by the trust 
deed -was, at the time of the giving of the said trust deed, subject to two 
prior mortgages for purchase money, both of which are now heid by the 
défendant George F. Bogue, on which there is found to be due the sum 
of $23,966.83, and no exceptions are filed by auy one to this finding, 
The master also reports and finds that on the 29th day of April, 1889, 
West and wife gave to one Frederick P. Reed a trust deed, to secure the 
notes of West for the sum of $30,000, which trust deed was not filed for 
record until the 24th day of June, 1889, and that this last-mentioned 
trust deed stands as security for the sum of $13,768.54, due from J. J. 
West to the First National Bank of Chicago, and $14,595.60, due from 
J. J. West to Frank S. Weigley, for money paid by him to the Com- 
mercial National Bank of Chicago, as surety upon notes of West, and 
that this last trust deed is a lien on the property in question immedi- 
ately after the Bogue mortgages. Défendants Winfîeld S. Shepard and 
J. J. West and the complainants in the original bill bave excepted to 
the finding of the master in regard to the amount as to which the Reed 
trust deed stands as security to Weigley. The case therefore stands: 

(1) On exceptions of complainants Irwin and Rand to the finding of the 
master that the note of June 26th, for $64,000, and the trust deed to 
Rankin to secure tlie same, were to be canceled and given up, by reason 
of the substitution therefor of the note for$64,000 of July 22, 1889, se- 
cured by pledge of the 5,001 shares of Chicago Times Company stock. 

(2) On exceptions of West and Shepard and Irwin and Rand to the fînd- 
ings of the master that the Reed trust deed stands as security to Weigley 
for the $18,000 note and accrued interest, paid by Weigley to the Com- 
mercial National Bank, as surety for West. 
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As to thè mâster's finding that a prépondérance of proof shows that the 
note and trust deed for $64,000 set out in the bill was satisfied by the note 
for the same amount, secured by the Chicago Times Company stock as 
collatéral, I feel, after a careful reading of the proof, compelled to diflfer 
in my conclusions from those ofthe master. The burden of proof to 
show the substitution of this latter security for the note and trust deed 
set out in the complainants' bill is upon the défendant West, who sets 
up this défense. No release or agreement in writing is produced, and it 
is not pretended that auy was ever given to West, or any other person, 
evidencing such an agreement to substitute securities. West and Gra- 
ham testify to a paroi agreement that the last papershould be in substi- 
tution for the former note and trust deed, and upon the testimony of 
thèse two witnesses in regard to this substitution the master finds there 
is a prépondérance of proof in fa vor of this line of défense. West has so 
far contradieted.himself in the varions answers and positions he has taken 
in regard to this transaction as to fully justify the court in disregarding 
his testimony, and holding it for naught as bearing upon the question 
at issue. Graham was West's clerk. His testimony justifies the con- 
clusion that he was largely under the influence of West, and was a will- 
ing witness in his behalf; and his testimony, when you read the exam- 
ination and Cross-examination, bears quite satisfactory évidence of his 
having been schooled in regard to what he should testify to. One of the 
most pregnânt items of évidence upon this branch ofthe case is the fact 
that, while West was careful to take from Irwin a receipt showing ex- 
actly what this note secured by Times stock was to stand as security for, 
he should hâve wholly failed to put into the same document a clause to 
the effeet that it was to take the place of the security given on the 26th 
of June. This receipt, fully and carefully as it is prepared and executed, 
must be held to represent the entire contract made between the parties 
at the time this collatéral note was given, and excludes, of itself, the idea 
that it was to efïect any other matter than what is set out in the receipt. 
The proof shows that Irwin and Rand learned about the 7th of July that 
the $30,000 Reed trust deed had been given by West before he gave his 
trust deed to Rankin for them, and they wrote at once to West, reproach- 
ing him for his duplicity in assqring them that the Bogue incumbrance 
was the only incumbrance on the premises prior to the one he had given 
Rankin for them, -In answer to this letter West wrote a long one to 
Irwin, explaining the emergency in which he was placed, and attempted 
to explain: to him how the giving ofthe Reed trust deed was no breach 
of faith towards Irwin and Rand; and he further explained that he had 
given to H. 0. Huiskamp a note for $64.000, payable to Irwin and 
Rand, and secured the sàme by a pledge of his equityin this same block 
of 5,001 shares of Times stock, with directions to Huiskamp to deliver the 
note to the complainants, and in this letter he does not say a word about 
this being in substitution for or to take the place of the Rankin trust 
deedj' on the contrary, speaks about its being proper that he should 
bave a receipt stating what the trust deed is given lor; evidently, I think, 
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alluding to the Rankin trust deed now in suit. The transaction between 
Irwin and West, by which the note and Times collatéral was made on 
the 22d of July, is but a consummation of what West had said in his 
letter of the 7th of July he was willing to do in the way of security, to 
make the complainants good for the Reed mortgage having been placed 
ahead qf theirs upon the record. Much weight is attached to the ex- 
pression in Irwin's letter to West, after he had discovered that the Reed 
trust deed had been put on.record, to the effect that his lien upon West's 
real estate was worthless; but this expression cannot be tortured into 
évidence that he feleased, or intended to release, whatever of value this 
trust deed was to himself and Reed. Its value was undoubtedly greatly 
impaired by the fact which he had just learned that the Reed trust deed 
was a prior lien to the one now in suit; and this hasty expression, used 
in a letter written on the discovery of the Reed mortgage, is, to my mind, 
of no weight in support of the alleged argument of July 22d. I might 
spend much more time in analyzing this tèstimony, but suffiee it to say 
that I think ail the proof in the case, when taken together, fails to sus- 
tain the theory now advanced by West, — that the note and trust deed 
in question were to be canceled by reason of the note and collatéral 
pledged on the 22d of July. 

As to the exceptions taken by the several complainants and cross com- 
plainants in regard to the finding of the master that the Reed trust deed 
is to stand as security to Weigley for the amount Weigley had paid as 
surety for West to the Commercial National Bank, I think it is sufficient 
to say that the only évidence we hâve of any pledge of the $30,000 to 
secure this is from Weigley himself. This is denied by West; and, as 
this security had nothing to do with the origin of the trust deed, it seems 
to me that it ought to take more conclusive and positive tèstimony to 
import this Commercial National Bank debt into the Reed trust deed. 
The exceptions of the complainant to the report of the master are there- 
fore sustained, and also the exceptions of West and Shepard to that part 
■of the master's report in which he gives Weigley the benefit of the$30,000 
trust deed to secure him against liability to the Commercial National 
Bank. A decree may bé prepared sustaining the exceptions as above, 
and directing a sale of the premises covered by the trust deed, and that 
out of the proceeds the incumbrances be paid in the order of priority 
found by the master. 
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'. Ancîhos et al. v. Howe et al. 
(Circuit Court, D. Idaho. April 16, 1892.) 

FOBÎiia LAÏIBS— liAND-OP^IOB Reoulations. 

Department régulations tor the disposai ot public lands must be appropriate, rea- 
sonable, and witnin the limitations oi the law for the enforcement of whioh they 
are proVided, and when otherwise they are void, 
(SyllaJms by thé Court.} ; . 

In Equity. Bill by H. E. Anchor and others against Benjamin S. 
Howe and others to détermine an adverse claim to public lands. Piea in 
abatement disallowed. 

Albert Hagan and Richard Z. Jçhnaon, for plaintiffs. 

W.B. Heybum, foi defend&nta. 

Beattï, District Judge* It is alleged by the bill tbat thîs action îs 
instituted in pursuance of the provisions of section 2326, Rev. St., and 
tbat "complainants made their protest aftd adverse claim under oath and 
in due form of law, and filedthe saœe in the United States land office," 
etc. The défendants plead, in abatement of the action, tbat no adverse 
claim was filed or aliowed in such land office. It sufficiently appears 
tbat an adverse claim in due form was presented to the land office for 
filing, but was rejected because it did not appear therefrora that a sur- 
vey of the disputed preuiises, and a inap thereof, had been made by a 
deputy United States surveyor. Said section 2326 requires that the ad- 
verse. claim tiled "shall show the nature, boundaries, and extent" thereof. 
This statute is in ail particulars complied with by the adverse claim pre- 
sented to the land office, and no question is or can be raised that the stat- 
ute itself is not fuUy observed. But by the forty-ninth rule, issued by 
the commissionerof the. gênerai land office, approved by the secretary 
of the interior, the plat showing the boundaries of the donflicting prom- 
ises "mustbe njâde from an actual âurvey by a deputy United States 
surveyor." Must this rule be regarded as a part ol the law, and be 
çlosely followed? is the only question for détermination. The plat and 
certificate attache^ comply with the rule, except that it does not appear 
that the suryeypr who made them and the survey was a United States 
surveyor. In support of the effect of this rule, the department décisions 
found in Sickles, Min. Dec. 268, 265, 277, are cited. In those cases it 
appears the adverse claims were very irregular, and whoUy failed to com- 
ply with said rule in not showing that any survey had been made, and 
in omitting the certiScates required. Their conclusion is not based 
alone upon the fact that tlie surveyor was not a United States deputy, 
but, on the contrary, it is stated in one that "no surveyor," and in another 
thaf'no United States deputy orother surveyor," had performed the re- 
quired acts. It may fairly be inferred trom thèse cases that the perform- 
ance of such acts by any surveyor would be sufficient. Weeks on Minerai 
Lands, 190, says they may be performed by a United States deputy or 
other surveyor. But admitting that such rule can be complied with 
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only By procuring the services 6f a United States surveyor, the question 
still remains whether the rnle itself has the force of positive law; and by 
what authority can the land department make it. It is clearly in- 
vested by the statute with the executive duties in the disposai of the 
publiclands; and by section 2478 "the commissioner of the gênerai land 
office * * * is authorized to enforce and carry into exécution, by 
appropriate régulations, every part of the provisions" applicable to the 
disposai of the public lands, including minerai lands. Under this section 
the validity of ail departmental régulations which are appropriate, and 
within the limitations of the law, cannot be doubted. This, however, 
is not a grant of power to legislate; to add to the law; to render its en- 
forcement diflBcult; to burden the proeeedings under it with unnecessary 
expense or hardship; or to incumber them with onerous and technical 
conditions. It Ls designed that the permitted régulations shall simplify 
and explalin, not embarraSs, the administration of the law; and certainly 
they must not only be appropriate, but they must be reasonable, and 
within the limitations and intent of the statute. By the requirement that 
the boundaries and extent of the conflict shall be shown, it was not de- 
signed thàt the représentation thereof made in the land oflBce should be 
final, in that office or elsewhere; for that question is remitted to the courts 
for décision, and they are not in any way dépendent upon the adverse 
claim as filéd, but base their action upon a fuU development of ail the 
facts. The most apparent, if not the only, object of this statute is that the 
applicant for patent may bave a deiinite notice of what isclaimed against 
him, which he may then concède or contest. Any adverse claim, ap- 
parently made in good faith, and which clearly and definitely notifies 
the applicant for patent of the conflict between bis and the adverse min- 
ing claim, would seem to ndeet and comply with the object of theStatute^ 
and certainly would be sufiicient to so put in issue the question of con- 
test that the interest of ail parties could be protected by the courts. It 
is suggestèd that the government does not design that its minerai lands 
shall be patented upon a survey made by any surveyors except those spe- 
cially appointèd by it. No patent, however, is issued upon such unoffi- 
eial survey, or, at least, not until after an investigation by the court, 
where any error can be detected and corrected, and neither the goveru'- 
ment nor others ean be injured thereby. I am unwilling to say that this 
and ail the departinent régulations, regardleas of their encroach ment upon 
or variation from the law, and the needlesa expense, inconvenience, and 
hardship which they may entail beyond those which would resuit by 
following only the provisions of the law itself, shall be literally and tech- 
nically construed and enforced. Such a rule would not be conducive to 
the ends of justice. When they must be followed, and when they may 
be disregarded, may not be easy to define by any gênerai rule; but in 
ail cases they must be appropriate, and within the limitations of the 
statute in the enforcement of which they are designed to aid, and which 
they cannot supplant. It has frequently been held by the suprême ànd 
other United States courts that régulations in conflict with the law are 
invalid; those which enlarge its requirements, though not in exact con- 
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flict with or contradiction of it, should be likewîse regarded. If this 
njle is not clearly within the former, it is within the latter dass. The 
défendants' plea, therefore, is disallowed. 



Claibornb et cd. ». Wadbell et al. 
(Circuit Court, N. D. Georgio. Maroh 11, 1892.) 

1. Fbdebài, Courts— JnBigmoTioN—CiTizEïrsHip—DisMissAL b» Paktt. 

Whçn, on arranging the parties acoording to their interests in the controversy, 
tbé jtiriscllction oi thé fédéral court will be taken away beeause of the citizenship 
oîïoie party, suoh party may bo dlsmissed, and the question will then remain 
whether she is a necessary party. Hom v. Locl^iart, 17 Wall. 570, f ollowed. 
9. Same— Delat in Raising the Point. 

' là ^assing upon a question of jurisdiction the court will take into considération 
any excessive delay in raising the point. 

In Equity, Bill by John M. Claibome and others against John 0. 
Wftddell and others. Heard on motion to dismiss for want of jurisdic- 
tion* : 

TiJe citizenship and résidence of the parties is stated in the Mil to be 
as follows : John M. Glaiborne, guardian of the person and property of 
SaïaihYienna Phillips, is a citizen and résident of the state of Texas, 
his w^rd being a citizen and résident of Missouri. Margaret L. 
Guthie and her huabanà;- who is joined with her, are citizens and rési- 
dents of the, state of Texas. Ail of said parties are complainants, and 
John '0, AVaddell, William Peek, E. H. Richardson, Thomas Berry, 
Alfred Shorter, and John M. Berry, partners under the name and style 
of Berrys & Co., and Mrs. Augusta Phillips, who was formerly Mrs. 
Augnsta Colville, citizens of and residing in the, state of Georgia, in said 
northern district, are défendants. The purpose of the bill is to recover 
assets of the estate of Hiram Phillips from John 0. Waddell, who was 
his guardian, (Phillips having been adjudged a lunatic,) and afterwarda 
his exeontpri The interjgst of Mrs: Phillips, who is made one of the 
défendante, was really with the complainants. It appears that she had 
an equal interestwith each of the complainants in whatever might be 
recovered by the bill. This motion is made to dismiss the bill for want 
of jurisdiction on account of citizenship of the parties; the contention 
being thafe Mrs. Phillips should be a party complainant, and should nbw 
be considered such, and therefore her citizenship and résidence in 
Georgia would defeat the jurisdiction. 

jp^ifon ClofciHe, for complainants. 
: B. H. EiU, for défendants. 

Newmam, District Judge. It will be perceived that this bill has been 
pending in court for 14 years, and no question of jurisdiction has ever 
been raised in it. The défendant \V^addell, who now makes the ques- 
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tion of jurisdiction, filed an answer to the bill in July, 1878. It seems 
clear that with the présent parties to the case the court is without juris- 
diction. In arranging the parties according to their interests, and as to 
their respective sides in the controversy, it will be necessary to place 
Mrs. Phillips with the complainants ; and the fact of her résidence and 
citizenship in this district will be fatal to the jurisdiction. Bhind v. 
Fleman, 29 Fed. Rep. 669; Covert v. WaMrm, 83 Fed. Rep. 311 ; Ekh 
V. Bray, 37 Fed. Rep. 273. Where there is great delay, as in this case, 
in raising the question of jurisdiction, the court willconsider the delay 
in passing.upon the question. See Deputron v. Young, 134 U. S. 241, 
10 Sup. Çt. Rep. 639. The counsel for complainants suggested to the 
court his right to dismiss as to Mrs. Phillips, which would obviate ail 
difficulty as to the jurisdiction of the court on the ground of citizenship; 
and the question would then remain as to whether or not it is necessary 
to retain JVtrs. Phillips as an indispensable party, under the equity prac- 
tice of the court. In Honi v. ^Locîchart, 17 Wall. 570, a case very much 
like this, being a suit to recover assets of an estate in the hands of an 
executor, t|ie suit wasbrought in Alabama, where the executor resided, 
and two of the parties made défendants resided in the state of Texas, 
which was the résidence of the complainants. The objection to the juris- 
diction was met by the dismissal of the suit as tothe twp défendants rés- 
ident in Texas. The dismissal as to thèse parties, thereby obviating 
the questipn of jurisdiction, was sustained by the suprême court, and I 
am unable to see the différence in principle between that dismissal and 
the dismissal hère of the case as to Mrs. Phillips. The two défendants 
as to whom that case was dismissed had interests identical with the 
interest of Mrs. Phillips in this case; and, if a decree could be rendered 
in that case without their présence as indispensable parties, I see no 
reason why it niay not be rendered in this case. Upon the authority of 
the case just cited, I am of the opinion that, if counsel for complainants 
désire, an order may be taken, dismissing this case as to Mrs. Phillips; 
otherwise, the pase must be dismissed for want of jurisdiction. 
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iCireuU Court, S. D. New Tork. May 7, 1892.) 

FOBEiaN JtJDGMBHTS— RbB ADJtTDICATA — iNPMîraEMENT OP ThADE-MaBK. 

In an action In equity to res^raln the défendant f rom selling in this country har- 
monicas madé in Germany, and proteoted by the complainant's tradeiinark, a mo- 
tion will not be granted, after the cause is in readiness for héaring, giving leave 
to interpose, a Bupplemental answer setting up a judgment rendered against the 
same complàihant in a suit in (ïermany to restrain an alleged violation of the same 
trade^matk there, in which the défendant thiere was the principal of the défendant 
hère; because foreign adjudications, as respects torts, are not biuding, and be- 
cause the grantinç of an inj unction dépends in part upon oircumstances which vary 
in différent iurisdiotions ; and also because neither the parties nor the subjeol-mat- 
ter of the two suits are the same, and neither comity nor public poUcy require or 
v.50F.no.5 — 24 
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. .; aân}?; tVîét-th^protedtiQRoif We ciliizetis of thl3 counti-yagaiast Im-doMUoii Of fraiid 
ooiqmitt^ hère çbould in-any degree be held subject to the daciuons of a fol;eig^ 
■■''■■ 4eVydaéi, '/' 

In Eqijity. Bill by Mathias Hohner against William R. Gratz to re- 
strain' thé violation of à trâfle-ûiark. Motion for léave to filé a supple- 
mental ànswer setting up à foreigto judgment, denied. 

Im/ie ' 0. RoegeTier,^ ÎOT cùtapla.iaaQt. 

JS«nn»iLoCT»jr, for défendant. 

Bbown,' District Judge. The récent adjudîciatîon in Germany which 
is sought to be set up as a supplemental answer in bar 6f the complain- 
ant's «emand, is nôt, in my judginerit, entitled to the force of an ad- 
judication 4n an action like the présent. The relief prayed for is to 
restrainthè violation of the complainant's trade-mark in harmonicas, 
through any sales of the infringing harmonicas by the défendant in this 
countryï The granting of such relief has référence not merely to the 
coraplftiniant's rîghts, but to the protectiôb ôf the j4,merican public against 
imposition. MedieineCùlv. Wood, 108 U. S. 218-223, 2 Sup.Ct.Rep. 
436. 1 The question whether the alléged infringèment is likely to ina- 
pose upoîi the public, or whèthelr it inyblves an unfair and inéquitable 
business oOrùpetition, dépends upon the éircumstances of the place. An 
injunction might be properly refused in Germany, and yet properly 
granted hère, from the différent circumstances which would necessarily 
enter into the décision. 

Gomity, moreover, does not reqtiire, nor does public policy permit, 
that the protection of the citizens of this country against imposition in 
transactions within its owû terri tory, should in any degree be held eub- 
jectto the décisions of any foreign tribunal. See Brinumi v. PennimaiHy 
10 Blatchf. 436. Cases lifce the présent hâve no ânalogy to suits upon 
foreign judgmênts rendered on contraçts, or other subjects of ordinary 
cônàmon-law right, and are not within such adjudications as that of J3È- 
ton V. GuyoU, 42 Fed. Rep. 249, and the cases there cited. Hère the 
subject-matter is a tort, and an imposition upon the public alleged to 
be committed or about to be committeid hère. Such subjects are not 
concluded by foreign adjudications, even when the acts referred to are 
the same identical acts. Whart. Confl. Laws, §§ 793, 827. 

But hère the particular subject-matter of the two actions is not iden- 
tically the same. Thoughsimilar torts or imposition in Germany may 
bave been the sulyect pf the suit in the German tribunal, those acts are 
not the same as similar torts committed hère; nor is the défendant the 
same, though he may be the agent of the German défendante What is 
sought hère is to restrain this defendant's torts within this country, and 
his imposition tfpop the American public; and that is a différent sub- 
j<ect from. a restraint upon the principal in Germany against similar 
torts comiùitted there. The motion is, tberefore, on both grounds denied. 
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Joyce r. Ghableston Ice Makxtf'o Oo. 

(Circuit Court, D. South CaroUna. Aprll 80, 1893.) 

L Trial — Couïhot or Evidenob — Provincb oï Court and Jurt. 

When therë is a conflict of évidence as to material facts, which oonflict can evàj 
be solved by determining the credibility of tbe witnesses, tbe court bas no autbor- 
Ity to direct a verdict. 
S. Nbw Tbial — MiscoNDCCT or Witnesb. 

Tbe faot that a witness, on an objection to h!s testlmony, intentionally deœired 
tbe court as to the statements be was about to make, Is not sufflcient Kfound for a 
new trial wben tbe statements tbus introduced were not in f act irrelevant, and bad 
already been given in évidence. 
S. Same— WsiOHT OF Evidence— Opinion or Court— Third Trial. 

Âlthougb a fédéral judge may give bis opinion as to tbe weight of tbe évidence, 
yet, after two concurring verdicts opposed to tbat opinion, be cannot grant a tbird 
trial, ezoept for substantial errors of law. 

At Law. Action by E. F. Joyce f^ainst the Charleston Ice Manufact- 
nring Company to recover damages for an unlawful détention of per- 
Bonal property. Heard on motion for a new trial. Overruled. 

Bryan & Bryan, for plaintiffl 

Samuel Lord and J. N. Natham, for défendant. 

SiMONTON, District Judge. This case has been before two juries. At 
the first triai, which was had in Greenville, the verdict was for the plain- 
tiS". After hearing argument on motion for a new trial, the verdict was 
set aside, the court bçing satisfied that the jury were influenced by 
préjudice. The second trial was had at the présent term in Charleston. 
The plaintiff again obtained a verdict. A motion for a new trial. 

The action is for damages for the unlawful détention of personal prop- 
erty. The plaintiff was under contract with the défendant to dig an 
artësian well on its promises in the city of Charleston. The location of 
the proposed well was within the inclostire of the défendant. While 
the digging of the well was in progress, disputes arose between the plain- 
tiËF arid the défendant respecting the performance of the contract. This 
dispute pending, plaintiff desired to remove from the inclosure of the 
défendant certain 10-inch tools and 10-inch pipe, rope, and some other 
materials needed by him for a well in Florence, S. C, and, as he allèges, 
not needed at the well in Charleston. Prior to this he had, at his own 
pleasure, bronght to and removed from the premises of the défendant 
plant and materials used about the well without seeking the permis- 
sion or consent of the défendant. On this occasion — 13th February, 
1890 — such consent wàs asked for the removal of the articles specified, 
It was not given. The 10-inch plant and other material were not re- 
moved. One or more efforts were made by plaintiff with the same re- 
suit. On 18th March foUowing, a formai demand was addressed to the 
président of the ice company for the entire plant of the plaintiff of every 
description on the premises of défendant. This demand was mailed to 
the président, who was absent from the city. On the 24th Marçh he 
leplied in writing, acceding to the demand. This léttei was recel ved by 
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plaintiff on 28th. The entire plant was removed within two weeks aft- 
erwards. The business of plaintiff is tô dig wells. He was under con- 
tract for wells in Florence, and in Savannah, Ga. The same witnesses, 
and no others, testified at this trial who gave évidence at the other. The 
testimony offered by the plaintiff purported to establish thèse facts: 
That vyhen his désire to remove the 10-inch plant, etc., waS made known 
to défendant, it was met with such language, attitude, and action upon 
the part of the agents of défendants as induced those acting on his behalf 
to believethat theremoval of the articles desired would be resisted, even 
if it involved a breach of the peace. On the other hand, the testimony 
of the witnesses for the défendant was to the effect that, although the 
désire to remove thèse articles did not meet the approval of the défend- 
ant, no other mode of résistance was offered or threatened than a resort 
to légal proceedings to prevent or remedy the removal. The facts on 
each side were minutely detailed. The issue of fact thus raised, sup- 
ported by conflicting testimony, was submitted to the jury for solution. 
They were instructed that there was no necessity whatever requiring the 
plaintiff" to seek the àssent of the défendant before or at the time of the 
removal of the plant and other articles. That, as a necessary resuit of 
his contract without any stipulation to that effect, he had free right of 
ingress to and egress from the premises of the défendant for the purpose 
ôf working on the well, anci of càrrying to it such plant and material as 
he deemed necessary, and of taking away from it such aS he found use- 
less. But if, before exercising his right of removal, he consulted the 
wishes of défendant, and met a refusai, and if in so refusing there was 
anything in thé language, attitude, or action of the agents of the défend- 
ant which would iûduce a man with ordinary courage to believe that the 
refusai would be maintained, if need be, by a breach of the peace, the 
plaintiff tieed not assert his right by force, but could rèsort to this ac- 
tion. This issue of fact was presented in thèse words: "In short, was 
there an absolute refusai to permit the removal at ail events, or was 
there a notification that an attempt to remove would be met by légal 
proceedings? " The verdict answered the first question in the affirma- 
tive. 

The next question was as to damages. The jury were instructed, if 
they found for the plaintiff upon the issue above stated, that défendant 
was liablè for ail actual damages arising to the plaintiff by its act in 
any delay iti' or loss of contract thereby occasioned. Besides thèse, plain- 
tiff sougnt punitive damages. The facts his witnesses sought to prove 
were thèse: That the agents of défendant had full knowledge that they 
had no right jto hold or to refuse or prèvent the removal of the property 
of the plaiùtif?, and that he had the right to remove it at his own pleas- 
ùre; that, notwithstariding this, whîle negotiations were pending be- 
tween him and défendant respecting the breach of contract, with the 
purpose of coeijeing him to their views, they unlawfully took possession 
of the pjp;op|e!i;ty of plaintiff, and refused him access to it, accompanying 
the refusai with conduct indicating violent résistance if heattempted to re- 
move àny jart of the entire plant. The évidence of the défendant went 
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to show that it never held or had possession, and that no refusai was 
made as alleged , and that nothing was done or said indicating any other 
purpose than an assertion of the rights of défendant within the law. 
This issue was submitted to the jury in thèse words: 

"If the agents of the défendant acted with the high hand, regardless of the 
well-known right of the plaintiff, with a view to oppress and harass the 
plaintifC, you may flnd. if you flnd for hira, punitive, exemplary, and vindic- 
tive damages, not exceeding in the aggregate $5,000. If, however, the de- 
fendant had no purpose but to resort for protection of ica right to légal pro- 
ceedings, or if it honaflde hesitated, fearing a compromise of its rights, you 
cannot flnd such exemiJary, punitive, or vindictive damages. And, with no 
désire to control your verdict, I express to you the opinion that there is not 
room for such damages heie." 

The jury found for the plaîntifif $2,500, a sum largely in excess of 
any actual damage proved. The deiendant's motion for a new trial is 
on thèse grounds: 

First. Because C. L. Parker, one of the plaintiff 's witnesses, and, by 
bis own testimony, interested in the event of the suit, by a trick upon 
the court and upon the counsel for the défendant brought out before the 
jury incompétent testimony, and such incompétent testimony must hâve 
influenced the minds of the jury in arriving at their verdict. This re- 
fers to an unpleasant incident at the trial. The witness Parker, the 
manager of the plaintiff, was on the stand. He had, among other 
things, testified to the conversations had with agents of the défendant. 
He was asked : " Did you hâve a conversation with any représentative of 
the ice company on 28th March?" This was excepted to, as no part of 
the res gestas, but was admitted. He then proceeded to read from a 
mémorandum, purporting to hâve been made at the time, what he, the 
witness, said. During this reading the court interrupted him, saying, 
"We do not wish to know what you said, but what they said." Upon 
hia replying that "you cannot understand what they said until you hear 
what I said," he was permitted to go on. After reading through his 
mémorandum, he was asked, "What was said by them?" He answered, 
"Nothing further on this matter." He is a man of unusual intelligence. 
He must bave known that when he was asked as to a conversation the 
replies of the other party were sought. His answer, when interrupted, 
distinctiy intimâtes that he did hâve a reply. He did not bave any 
conversation on the matters in issue, or any reply. His conduct misled 
the court, and was rebuked, not for what he said, but for resorting to 
déception gratuitously. Ail that he read out was in évidence already. 
Hiad it not been in évidence, a frank statenient of the question would 
hâve brought the reply in évidence. No irrelevant testimony, however, 
came in, and this improper conduct of this witness is not of such char- 
acter as to require a new trial of the case. The remaining grounds de- 
serve and bave received careful considération. 

Second. Because the verdict is excessive and against the évidence. 

Third. Because the damages assessed by the jury could hâve been ar- 
rived at only by disregarding the instructions of the court. The jury 
found punitive damages, âgainst the expressed opinion of the-oourt. 
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This opinion was givèn under the sniiction of Lov^oy v. U. S., 128 U. S. 
173, 9 Sup. Ct. Re^. 57; Ruckerv.Wkeder, 127 U. S. 93, 8 Sup. Ct. 
Eep. 1142. The coùnsel for the défendant earnestly press the argument 
that the trial judge should hâve instrueted the jury not to find punitive 
damages. The judges in courts of the United States ha ve a discrétion in 
the matter of the verdict. They are bound to assist the jury in reach- 
ing a conclusion, and niay express an opinion upon the facts. At times 
they must assume the responsibility pf instructing them how to find, 
thus taking the verdict from them. This is a large and dangerous power. 
The suprême court, in a long séries of décisions, has carefully estab- 
lished Âe rules of its exercise, and hâve laid down the limits which it 
cannot pass. "When the évidence given at the trial, with ail the infer- 
ences that the jury can justifiably draw from it, is insufficient to sup- 
port a verdict, the court is not bound tosubmit the case to the jury, but 
may direct a verdict." RandaU v, Railroad Co., 109 U. S. 478, 3 Sup. 
Gt. Rep. 322. " If the évidence, giving the plaintiff the benefit of every 
inference to be fairly drawn from it, sustained this view, then the direc- 
tion to find for the défendant is proper," (iTane v. Railway Co., 128 U. S. 
94, 9 Sup. Ct. Rep. 16;) "whilst, on the other hand, the case should be 
left to the jury, unless the conclusion follows as a matter of law that no 
recoyery can be had upon any view which can properly be taken of the 
fact0 the évidence tends to establish," (iZa'iZrofjd Co. v. Woodsmi, 134 U. 
S. 621, 10 Sup. Ct. Rep. 628.) Thèse cases cite ail the authorities, and 
fix the principlé. 

The tegtimony of this case did not permit the court to instruct the 
jury. There was a grave conflict, to be solved only upon the credibility 
of the witoesses. According to thosè of the plaintiff, there was a stub- 
born disr.egard of his known right, without any reason assigned, with a 
view to coerce him to ternis, with an apparent intention to maintain the 
position at ail hazards. That of the défendant contradicted ail this. 
The lacta, and ail iniérences from the lacts, were left to the jury. Had 
the judge instrueted them, he would hâve invaded their province. Will 
the court now set aside their conclusion? In Bmning v. Telegraph Go., 
43 Fed. Rep. 132, this court deduces the following conclusion as the 
resuit of authorities cited: 

"The right of the court, af ter verdict, to look into and test the évidence 
upon which the jury came to tlieir coiiciusioji cannot be donbted. Wheiiever 
tliere is no evideijce to sustain the verdict, pr wlien there is évidence, and it 
is insufficient, or when thp. prépondérance o^ testimony is so great against the 
verdict as to raise the présiitnption tliat it was rendered througli inadvertence 
or biîis or préjudice in favor of or against one,ot' the parties, orthrough some 
, corruption, noisconduit, or Olijwtionable behavior on tlie partof tlie jury, the 
court will and sliould set it aside. But when there bas been compétent évi- 
dence submitted on both sidfs, and the resuit dépends upon the credibility 
wliiih the jury attaches to testimony of the witnesses, witliout regard to the 
number uf thèse witnesses, ahcl the jury reach tlieir cunchision, it is not com- 
pétent for the court to interfère with it. It is not the opinion of the juifge as 
to-tbe fredibility of the witnesses which governs such a case, nor his conclu- 
sionas to the prépondérance of the évidence, based upon his opinion as to 
their relative credibility. nbr w hat verdict he would find were he a juror. The 
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jury alone can détermine this. It îs their exclusive provînce; and, were 
judges to interfère with ifc, the value of a trial by jury would be destroyed." 

Every précaution was taken at the second trial to secure a fait verdict. 
The cause was heard on the first day of thè terra,— the first case called. 
The names of the entire panel, drawn from every portion of the state, 
weré pot in the hât, and 12 men drawn. The jury was an excellent 
représentative of the people. It will be difficult, perhaps impossible, 
to get a better jury, Although' my own conclusion differs essentially 
from that reached by them, it is an opinion formed from weighing the 
évidence and watching the witnesses. I cannot sa.y that the jury were 
guilty of inadvertence, or were controlled by bias or préjudice, or that 
they disregarded the law as expotmded to them. If the verdict be set 
aside, it will be simply because, on an issue of fact presenting conâict of 
testimony, the judge does not agrée with the jury. "I confess," says 
TiLGHMAN, C. J., in Griffith v. wiUing, 3 Bin. 317, 'Hhat neither at the 
trial nor since further reflection bas it struck me in the same point of 
view in which it appears to the jury. But that is not suflScient ground 
for awarding a new trial. I cannot discover any principle of law which 
the jury hâve violated, nor will I undertake to say that they hâve done so 
decidedly against the évidence as would justify the court in setting aside 
the verdict." "After two concurring verdicts, the court will not grant a 
new trial if the questions to be tried dépend whoUy on matters of fact, 
and no rule of law be violated, although the verdict be against the weight 
of the évidence." Grah. & W. New Trials, No. 54. The language of 
Watibs, J., in Frost V. Brawn, 2 Bay, 139, 140, seéms to fit this case: 

"A second trial has already been grantéd, and two juries bave concurred 
in flnding the same facts. I tbink we hâve no authority to proceed any 
further, for, although I would never surrender a plain and certain rule of law 
to the caprice of a juryt or any number of juries, yet in a case where the law 
is complicàted Witb facts, so that the construction and application of it must 
dépend on thé findings of facts, two concurring verdicts, even against the opin- 
ion of tbe judgeS, ought to be conclus! ve. As the présent case appears to me 
to be such a une, I think that a tbird trial ought not to be granted." 

Two juries hâve found from thèse facts ttiat punitive damages shoold 
be awarded. The motion for a new trial is refused. 
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ASPLEY C. MÛEPHY a al. 

(CireuU Court, N. D. Texas. February 81, 1893.) 

1. Pbobatb Courts— JitBisdiotion—Spboipio PERroBMANOE— Kbpbal op Statot». 

Act Tex, X846, entîtl«d "An aot to organize probate courts, " whloh in section 27 
(Hart. Dig. art. 1108) expressly repeals "ail laws relative to the duties of probate 
courts and the settlement of successions," was applicable only to laws conferring 
général probate jurlsdiction, and not to Act 1844, § 2, (Hart. Dig. art. 1070,) whioh 
vestSiln tUose courts the spécial powerof enforcing speciâc performance of con- 
tvacts to oonvey lands. 
3. Courts— Jubisdiction—Rbpealino Aots— Construction. 
'■■''! Whefe jurisdiotiOn itt spécial cases is conferred npon a court by législative act, 
, .,^ ançt it9;exercise in aiparticular instance is questioned after thelapseof 45 years, on 
''thôjltûùnd that the aot was subsequently repealed, the court will résolve any 
• âouiâls as to the scope of the repeàling statute in favor Of tbe jurisdiction. 

;.At Law. Action by R. F. Aspley against J. P. Murphy et al. to 
recovéran undivided two-ninths interest in and to block 77, in the city 
ôf Dallas, Tex. Heard on a question as to the admissibility in évidence 
of certain records of the probate coart. 

Qhas. I. Evans, 0. J. Qooch, and Bassett, Seay & Muse, for plaintiff. 

: E. J, Simkins and Simhms & Momofw, for défendants. 

'Maxey, District Judge, {oraUy.) The question in this case arises 
nl:ïon<the:offer onthe part of défendants to introduce in évidence a tran« 
script of certain orders and proceédings of the probate court of Houston 
county, 'passed in 1847. From an in.spection of / the transcript, it ap- 
pears thata pétition was filedby the administrator of John Grigsby'a 
estatè, one Bdens, praying for authority to exécute a deed to the heirs 
of OraWford Gtigsbj' for 1 ,000 acres of the John Grigsby league and 
làbqi'; That pétition was filed and granted by the probate court on the 
29|J>, day of March, 1847. On the sanae day, as a basis for the péti- 
tion, an affidavit was filed by William Grigsby, in which he deposed 
to the exécution of a contract entered into between John Grigsby alnd 
hisson, Crawford, in 1840 or 1841, by the terms of which the fa ther 
agreed to convey to hig son, Crawford, 1,000 acj;eS:of the league and 
labor, in considération of services to be rendered by the latter in locat- 
ing the land, etc.; the affiant further deposing that Crawford fully com- 
plied with his part of the agreement. The order of court granting the 
application, it appears, was filed on September 28, 1847. The deed of 
the administrator was executed in pursuance of the order on July 17, 
1847. 

While counsel for the plaintiff object to the validity of ail the papers 
embodied in the transcript, their particular objection goes to the order 
of the court; they insisting that the probate court of Houston county 
was without authority or jurisdiction in 1847 to pass the order in ques- 
tion. On the other hand, counsel for the défendants maintain — Mrst,, 
that the court had jurisdiction under the act of 1844, which they 
say was then in force; or, secondly, if repealed, the probate court had 
jurisdiction, under the gênerai power granted by the constitution of 1845. 
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and the act of 1846, construed in connection therewith, to make the 
order; or, if mistaken in the positions assumed, they further maintain, 
ihird, that the récognition of the claim for land, under the thirteenth 
section of the act of 1846, is a judgment which cannot be coUaterally 
attacked. 

The question then is, did the probate court hâve jurisdiction — was it 
clothed with power — in 1847 to entertain the application of the ad- 
ministrator, and pass the order prayed for by him? It is clear that, 
if the court was without jurisdiction, every order passed in the proceed- 
ing was a nullity; for orders, judgments, and decrees cannot be rendered 
by a court in the absence of power to make them. Jurisdiction is the 
power to hear and détermine a cause, and, when the power is wanting, 
acts performed by the court are without validity. If, then, there was 
no jurisdiction, the order was void; and if the jurisdiction depended 
alone upon the act of 1844, and that act was repealed when the order 
was madcj then was also the order a nullity. I say if the jurisdiction 
depended alone upon the act of 1844, and that act had been repealed by 
the statute of 1846, then the order passed in 1847 was without validity. 
That position is clearly sustained by the suprême court of the United 
States in the case of Bank v. Dudley, 2 Pet. 523, 524, and so it is held 
by the same court in the case of Insurance Co. v. Ritchie, 5 Wall. 541. 
Seè, also, Houston v. Killough, (Tex. Sup.) 16 S. W. Rep. 57. Was the act 
of 1844, then, repealed by the act of 1846? By référence to the early 
laws of Texas, it will be seen that the first act conferring jurisdiction 
upon the probate courts generally in référence to the estâtes of decedents 
was passed in 1840, beginning with article 995 of Hartley's Digest. 
The caption of that act reads as folio ws: "An act regulating the duties 
of probate courts and the settlement of successions." Without consum- 
ing time to call attention to ail of the intervening acts directly relating 
to the settlement of successions, we pass to the considération of the act 
claimed to hâve been repealed, the act of 1844, with this caption, "An 
act to defihe and fix the practice of probate courts in certain cases." 
The second section of that act (article 1070 of Hartley's Digest) vests in 
courts of probate the power to enforce spécifie performance of contracts 
to convey land. Then foUows the act of 1846, the caption of which 
employs thèse words: "An act to organize probate courts." The repeal- 
ing clause of that act will be found in section 27 or article 1108 of Hart- 
ley's Digest, and is in the following lauguage: "That ail laws and parts 
of laws heretofore in force relative to the duties of probate courts and the 
settlement of successions be, and the same are hereby, repealed." 

It is not claimed in this case, as I understand the argument of counsel, 
that the act of 1846 repeals by implication the act of 1844. There 
seems to be no irreconcUable conflict or repugnancy between the two acts, 
and it could not be successfully claimed that the one, by implication 
merely, repeals the other. U. S. v. Railway Co,, 40 Fed. Rep. 769, 
and authorities there cited. Does the repealing clause of the act of 1846 
expressly rèpeal section 2 of the act of 1844? In the construction of 
statutes courts discover, if possible, the législative intent. See Oates v. 
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Mtnh f 100 TJ. S. 244t'. In support of tiiat view^ rôfference is also made 
toithecaseof Misv4lJ5a««, 26 Tes. 7Q6. ,' . , 

Thpi question, then, aa I bave said, wbich présents itself to the court 
in ail câëes of thisikind, is this: What was the intention of the law- 
makers? Courts carry ont the intention of the lawmaking power with- 
dut référence to thé policyof statotes. • Did the jegisktnre, by thewords 
employed in the élaqse repealing ail laws and parts of laws relative to 
"the settlement bf auccessions," intend to embrace laws conferring tbe 
power to.enforce performance of execùtôry contracts for tbe conveyance 
of title to lànds? This iô the first proposition tobe considered. 

It is iclear, by «eference to tbe authoritiesj that it did not so intend, 
and in support of that view référence la again made to the case of ^ani 
V. IH«i%, reported in 2 Pet. 524; also to Kegana v. AUcorn, 9 Tex. 25, 
and the case bf ii/oustori vJ .EïHowp/i, ïëported in 16; S. W. Rep., decided 
by the suprême court of tbis state. It is évident that the words em? 
bodiediuitiheïepealing clause of the act of 1846— that is.those words 
which repeal ail laws and parts of laws relative "to the settlement of 
succeSsions"-T— cannot be construed to înclude a statute wbich conféra 
jurisdiction on, a probate court to enforce tbe performance of an execu- 
tory contract to convey lànd. That is clearly decided by both the su- 
pïeine oottrt of the United States and the suprême court of Texas. What 
then, in référence to tbe particular point before tbe court, is tbe source 
of tbe power to enforce performance of an executory contract to convey 
title to land? Wbenee does it originate? Out of whàt does it grow? 
The suprême court of Texas leaves no doubt upon that point. Proceed- 
ing, in the case of Homton v. KHhugh, Chief Justice Staytôn, delivering 
the opinion, says: 

"In Soothv. Todd,8 Tex. 137, it was beld that the gênerai grant of pro- 
bate pôwers woulâ not confèr on county courts the power to décide litigated 
accounts between the représentatives of partners, and it was said thatthere 
yraa perhaps but one case Jn wbich litigation on a claim against the deceased 
is conducted before the probate court, and that is for the enforcement of an 
executory contract to convey title to lands. The source of this power was 
not m the gênerai grant of probate jurisdiction, but In the statute wbicli 
specifléally gave it. " 

Hence it becomes apparent that the source of this power will not be 
disÈoyered in the gênerai grant of jurisdiction to the probate courts; it is 
not to be found tbere, and, if it exists a.t ail, it must be found in the 
statute wbich specifically gives it. It must be presumed that the légis- 
lature, in passing the ad; of 1846, had in view this distinction; that tbey 
passed the act with thé tmderstanding and with the knowledge that tbe 
po*er to enforce the spécifie performance of contracts to convey lands 
did not originate in theigeneral grantof jurisdiction to the probate courts 
as sucb. If that be true, does tbe language "repeal aJl laws and parts 
of laws in force relative to the duties of probate courts and the settle- 
ment of successions "lopérate to repeal ail prior laws, both gênerai and 
spécial, prescribing dUtieâ of probate courts, etc., or only those gênerai 
laws relating to thé settlement of successions and the gênerai duties of 
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probate courts as pnrely courts ofprobate? If the intention had beea 
to repeal ail laws, was not the act of, 1841, relating to deceased soldiers' 
estâtes, obliterated? Xhat aqt, which is embodied in articles 1053 and 
1054 of Hartley's Digest, passed in 1841, relates to estâtes of deceased 
persons, and conféra upon the probate courts certain powers and duties 
in référence to the administration of those estâtes. In Duncan v. Veal, 
49 Tex. 613, the question waa directly presented to the suprême court 
of this State whether the act of 1846 repealed the act of 1841. Chief 
Justice MooRE, or, rather, Mr. Associate Justice Moobe, at that time, 
in holding that the act of 1841 was not repealed, uses this language: 

" Evidently to hold the aet of January 14, 1841, enacted for the spécial 
purpose of protecting the estâtes o£ volunteer soldiers from foreign countries 
■who had fallen in battle, or otherwiae died in the republic, repealed by Ihe 
repealing clause of this gênerai act of 1846, organizing probate courts, would 
do violence to the well-establisbed canons for the construction of spécial and 
gênerai laws, and their proper relation and bearing to each other." 

That décision is referred to with approval by the suprême court in 
the late case of Cbttte Co. v. Boom, reported in 73 Tex. 554, 11 S. W. Rep. 
544. The suprême court then, as late as the time when the opinion in 
73 Tex., 11 S. W. Rep., was rendered, cited with approval the rule an- 
nounced in the case of Duncan v. Vecd. If the act, then, of 1841 was not 
repealed, the question arises, why was it not? Mr. Justice Moorb re- 
plies that, under the well-recognized canons of construction, the act of 
1846 could not be held to repeal it. The act of 1846 was "to orgauize 
probate courts," and in that act the gênerai duties of the court and 
of administrators and executors were prescribed; it was a law gênerai 
in its nature. The act of 1841, while a gênerai law, was spécial in its 
character, and the court evidently held that a law gênerai in its nature, 
prescribing the gênerai duties of probate courts, would not be held to 
repeal a statute prescribing spécial duties in certain cases. See, also, 
ERk V, JSato, 26 Tex. 708. If we look to the act of 1841, we find that 
it has référence to estâtes of deceased persons; there can be no escape 
from that conclusion. We find, also, that it prescribes the duties of 
the court. Now, the language of the repealing clause of the act of 1846, 
as I hâve already said, provides for the repeal of "ail laws and parts of 
laws heretofore in force relative to the duties of probate courts and the 
settlement of successions." It would seem that the act of 1841 was em- 
braced within that provision, but, under the accepted canons of con- 
struction, the suprême court of this state has held otherwise; that the 
act was not afïected, but was in force after the act of 1846 was passed, 

What is the act of 1844? We hâve seen, and it has been repeatedly 
held by the suprême court in the authorities referred to by counsel, that 
the probate courts had no jurisdiction to enforce the spécifie performance 
of a contract to convey title to land, unlil the act of 1844 was passed. 
We hâve seen that the gênerai grantof jurisdiction to the probate courts, 
as such courts, did not include the power to enforce the performance of 
such a contract. Then, the act of 1844 was what? By its caption it 
was an act " to define and fix the practice of probate courts in certain 
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cases.'' It was an aci to confer jurisdiction upoh the jirobate courts in 
oases, among others, in which they, before that time, had no jurisdic- 
tîon; it was a new law, originating a spécial jurisdiction, conferring 
spécial powers and spécial duties. 

The act of 1846, as bas been shown, didnot repeal ail laws relating 
to the duties of probate courts and the settleméùt of successions, and , as 
I hâve said, the law of 1841 embraced both of thèse subjeets. What, 
then, did the législature mean, in employing thé words of the repeaiing 
act of 1846, "ail laws and parts of laws heretofore in force relative to the 
duties of probate courts?'* 1116 meaning was tô repeal ail gênerai laws 
relative to the settlement of successions, aûd ail such laws relative to the 
gênerai powers and duties of the probate courts as courts of probate. 
The intention wais not to repeal a statute prescribing duties in spécial 
cases, touching the settlement of successions, as in effect held in Duncan 
V. Veal, nor a statute whieh conferred jurisdiction in spécial cases, 
where such jurisdiction was not embraced in the gênerai grant of juris- 
diction to probate courts. As bas been seen, the power to enforce per- 
formance of an executory contract tô convey title to land was not in- 
cluded in the gênerai grant of powers and jurisdiction of the probate 
court, and the repeaiing clause, therefore, of the act of 1846 did not 
affect section 2 of the act of 1844. As indicative of the législative in- 
tent, it mày be pertinent to add that the repeaiing clause of the act of 
1846 employs the words used in the caption of the act of 1840, thus 
evidencing the purposê to repeal that act and statutes of a similar nature. 
But no référence is made to the act of 1844, nor to the jurisdiction con- 
ferred by its second section. It follows from what has been said that 
the second section was in force in 1847, when the order of the probate 
court of Houston county was passed. 

In this connection I go one step further, and I trust that counsel will 
not misunderstand the court in what it will now say. The act of 1844, 
if not repeaied by the act of 1846, clearly conferred upon the probate 
court the power to make the order complained of ; that I believe is ad- 
mitted, or, at least, is not denied, by counsel on either side. There 
then is plainly the existence of a spécial power and jurisdiction afBrma- 
tively granted by a gênerai statute. Now, if a fair doubt existed in my 
mind as to the true construction of the repeaiing clause of the act of 
1846, such doubt, in my judgment, after the lapse of 45 years, should 
be resolved in favor of the jurisdiction. I do not say that jurisdiction 
will be presumed. That is notthelaw; I do notso hold. What I do say 
is simply this: That where jurisdiction in spécial cases is clearly 
granted by an act duly passed by the législature, and, after 45 years 
hâve intervened, the jurisdiction is challenged, on the ground that it 
was withdrawn by a subséquent repeaiing statute, if a doubt fairly exists 
as to the proper construction which the repeaiing statute should receive, 
such a doubt should be given in favor of sustaining rather than in de- 
feating the jurisdiction. 

There are other irhportant and interesting questions in this case raised 
and discusséd by counsel on both sides with great ability. Whether, 
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under the act of 1846, particularly the thirteenth section of that act, 
the probate court of Houston county had the power to approve a land 
claim, and order the exécution of a deed by the administrator, is a 
question of much nicety, It is not essentiaJ to the disposition of this 
case for the court to pass directly upon that question. It will, however, 
be observed that the section last mentioned authorizes probate courts to 
approve claims not only for money and personal property, but aiso for 
land. Would it not seem that, having the power to approve a claim 
for land, the court, by necessary implication, had ail necessary power to 
render effective and operative the power expressly granted ? If that be 
true, then the court had the power to make the decree, and order the 
exécution of the deed. But a décision of that question is deemed un- 
necessary, and is not passed upon. 

My conclusion is that the probate court of Houston county had juris- 
diction to pass the order in question, and that the administrator had the 
power to exécute the deed conveying 1,000 acres of the Grigsby league 
and labor. If there existed any irregularities in the proceedings afifect- 
ing either the order of the court or subséquent exécution of the deed, 
under thoroughly established principles, they could not be inquired into 
in a collatéral proceeding of this kind, and they may well be deemed 
healed and cured by the half century which has since elapsed. The 
objections of the plaintiff will be overruled, and exceptions noted. 

The record being admitted in évidence, the court instructed the jury to re- 
turn a verdiôt for the défendants. Motion for new trial presented, argued, 
and ref used. 



United States v. Fitzsimmons d al. 

{CircvAt Court, N. D. Qeorgia. Maroh 28, 1893.) 

1. tjHiTBD States Makshals — Liabilitt on Bond — Fbes — Intekest. 

In a suit upon the officiai bond of a United States marshal for sums due on his fee 
and émolument account, interest should be allowed f roiu tbe date wben a balance 
was stated against him by the treasury officiais, although the amount found to be 
due is less than this balance. 
8. Same — Allowances to Depctties— Accounts— Waivisb. 

Rev. St. U. S. S 841, providing that the allowanoes to any deputy marshal shall 
in no case exceed three fourths of the fées and emolliments received for the 
services rendered by him, does not make it unlawf ul for the marshal to allow three 
fourths of the gross fées, withont flrst deducting the expenses incurred in earning 
the fées; and whereduring his whole term of office a marshal adopted this basis of 
settlement, both with his deputies and with the treasury department, and no ob- 
jection was made thereto, be cannot, in an action on his bond, daim that the set- 
tlement should bave been on the basis of three fourths of the net fées. 
8. Same— Pees — Expenses. 

A marshal ia not entitled to the actual expenses incurred in earning a fee, In ad- 
dition to the statutory allowance. 
4. Same. 

There is no law or practice entitling a deputy marshal to ail the fées earned in 
individual cases. 
6. Same—- Emplotment op Auctionebr. 

A marshal has no authority to employ an auctioneer to sell property wid is not 
entitled to any allowance for the expense tnereof. 
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<S.'-8AàiiiiiEàM!if«Bs.- -■■ 

>' A 19^^^ :is not «ntitled to an , allowance ,f or expenses Inouneâ In BOndlnga 
tbixd peràbn'touivestigate»conir6versy between himsélf and one of bis deputiës. 

'7, 'Sabb— liiii*iLiTt,yb Dbpctt'.for'Fbe^. 

" lA!iiibt«li61 and the suretleBOtt bis bond are notliable^toWsdepnties for fées dne 
tbem,iwUp^ Airere paid oyer to bim; tbeir olaimis against tbe govemment; and 
bèùce, ita a soit by tibë goveramenton bis bond, beis not entitled to a set-ofl for 
fe«» still Owingt to bis deputies. 

8. iSAM^AOMQN OK BOSD— flîiaAI^^lWltlTOlR. 

; VV^bere acKjounts are investigatéd ftt| length before an anditçr, witbont any objec- 
tion to thé sedpe o'f tbë Investigation, tbè parties canuot, after tbe report bas been 
r ' on file for seven montbs, for ttaeflrst time objeot tbat tbe pleadings were not 
; broad enough tq cover certain matters reported upon. 

At LftW. Action by the United States against 0. P. Fitzsimmons and 
the sureties on his officiai bond as United States marshal. Heard on 
exceptions to the auditor's report. Exceptions overruled. 

S. A.jOamell, U. S. Atty. 

Broyle» & Johnston, Jackson & lS,ng, J. S, Hook, W. W. Montgomery, 
JéM.Smiih, J. M. Eusséll, Henry Jaçkamt John I. Hall, George Hillyer, and 
WM itfcjBmnjii, for défendants. 

Newman, District Judge. This suit was brought în November, 1885, 
by the United States, t^ainst O. P. Fitzsimmons, late United States mar- 
shal, and the sureties on his officiai bond, for the sum of $14,249.09, 
which sum, it was alleged, had come into the hands of the said Fitz- 
simmons as marshal, and which he bas &iiled to pay into the treasury of 
the United States, as required by law. The déclaration was amended 
on the 8th day of June, 1886, which amendment, in connection with 
the original déclaration, will be noticed hereafter. Demurrers, upon 
the grounds therein stated, were filèd, both to the original and amended 
déclaration, to which I will also allude hereafter. On the 15th day of 
May, 1886, this case was referred by my predecessor, Judge McCay, to 
an auditor, "to hear and détermine the évidence submitted byeither 
party, to investigate the accounts between the parties, and to perform 
the powers and duties authorized by the laws of Georgia, and to report 
his findings as early as practicable to this court." On June 21, 1887, 
the auditor filed his report, and to that report various exceptions bave 
been filed. In January, 1888, this report was referred back"for the 
purpose of allowing the auditor to separate the items of indebtedness 
found due by the marshal to the government, to wit, what amount due 
by him for fées of jurors, fées of witnesses, support of prispners, mis- 
cellaneous expenses, and fées and expenses of marshals; also to hear ar- 
gument as to the rate of interest to be; paid by the marshal on the prin- 
cipal sum, aiid also ta hear évidence as to a crédit of three hundred and 
twelve dollars claimed by the marshal to hâve been allowed him by the 
department for extra services." In accordance with this order a supple- 
mental report was filed by the auditor on January 27, 1888. To the 
exceptions filed originally additional exceptions were added subse- 
quently, without objection. I will take thèse exceptions up in the or- 
der in which they appear. 
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The fîist exception îs that the report does not cover the pointe in- 
volved with sufficient directness and fullness, in this: ::(a) That it fails 
to shpjy the staté of the account betweea the United States and said mar- 
shal touching the fées and émoluments of the marshal's office. This 
exception is obviated, I think, by the ; supplemental report of the au- 
ditbr, This was one of the grounds for referring the report baek to the 
auditor, that he might separate this finding, and show under what 
branch or head the default on the part of the marshal existed. It ap- 
pears that the marshal received money during the greater part of his 
term whiçh was to be disbursed under five separate heads, viz., fées of 
jurors, fées of witnesses, support of prisoners, miscellaneous expenses, 
and fées and expenses of marshals. It was désirable, inasmuch as he 
received the money to be disbursed under thèse several heads, that the 
report should show more accurately than the original report did under 
which pf thèse heads balances of accountswere found against the inàt- 
shal. The supplemental report shows that the entire amount found | 
against the marshal is under the head of fées and expenses of marshals. ; 
Sp that, as I hâve slated, this exception is thereby obviated. 

The next.two subdivisions of this exception are (6 and d) that said re- 
port fails to show the state of the account between the United States and 
the, marshal, as to money appropriated for fées of jurors and witnesses 
for the fiscal year ending July 1, 1881. It is sufficient to say with ref-j 
erence to this that the auditor finds no default on the part of the mar- 
shal under either of thèse heads. 

The next division of the exception is: 

"(e) That said report does not flnd or détermine whether or not the mar- 
shal unlawfully withheld and failed to account for the fées and cosls from 
individual cases." 

As to this it may be stated that the finding of the auditor is précise 
and full. Indeed. he seems to me to be more explicit in this than any 
other branch oï his report. He Sets out the évidence on this subject in 
his report in full, goes into a thorough explanation, and appends several 
tables showing how and what he finds upon that subject. 

The next subdivision of this exception is (/) that the report does not 
find what was the gross earnings of the marshal's office for the years 
1878, 1879, 1880, and 1881, nor for any one or more of said years, nor 
does said report show that the marshal has failed to account for said 
moneya whoUy or in part. I think that the report of the auditor, ac- 
companied, as it now is, with the supplemental report, is sufficiently 
definite. The auditor charges the marshal, as a disbursing officer of 
the government, with ail the money he received in his officiai capacity 
from the United States and from individuals. As to the amount re- 
ceived, there is no contention whatever. He then proceeds to crédit 
him with ail disbursements lawfuUy made. The report seems to me 
full and ample. It is accompanied with tables showing the varions cal- 
culations and findings of the auditor under the différent heads in dé- 
tail. I do not think this exception can be sustained. 
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; Tàe. second exception is that the auditor failed to gîve the marshal 
crédrti for an item of $312.20. In the supplemental report this amount 
is allowed the marshal by the auditor, so that it need not now be con- 
sidered. • 

The third is a gênerai exception that the auditor erred in finding as 
muoh as he did against the marshal. This is a gênerai exception, and 
vrill be controlled by the findings on spécial exceptions, which spécial 
exceptions embrace every point made against the report. 

The fourth exception âled by the original counsel in the case is that 
the auditor erred in the rate of interest found against the marshal. This 
point was embraced in the référence back to the auditor; and he has 
amended his report in this respect, and only finds interest from Febru- 
ary 20, 1885, the date when a balance of the fee and émolument ac- 
count was first stated by the treasury -department against the marshal. 
The objection to the rate of interest is obviated by the supplemental 
report. It is further contended, however, in the argument, that no in- 
terest should be charged until the rendition of the judgment in the case, 
«r at least until the filing of the report of the auditor, if his finding 
skould be sustained. The cases of U, S. v. Curtia, 100 U. S. 119; U. 
S. V. Power, 106 U. S. 536, 1 Sup. Ct. Rep. 481; and U. S. v. Collier, 
3 Blatchf. 327, — are cited in support of this position; the contention 
being that where suit is brought for breach of an officiai bond, where 
intricate accounts are involved, and where more is clàimed than an in- 
vestigation shows to be due, no interest should be charged against the 
défendant until the amount becomes a liquidated demand by a judg- 
ment finding the précise amount due. In other words, that there is no 
liquidated demand until judgment. I do not think the authority cited 
shows any rule that would make the finding of the auditor error. He 
finds 1;hat interest should comnience to run February 20, 1885, the date 
when a balance on the fee and émolument account was stated against 
him for a larger amount than the auditor finds. I think the auditor's 
finding on this subject is correct. 

On the 28th of January, 1888, additional exceptions to the auditor's 
report were filed by the counsel who hâve corne into the case since the 
report was filed, which I will now proceed to consider. 

The fiirst exception is as follows: 

"Because the auditor, in considering the accounts of the marshal, sub- 
mitted to his investigation by the order of this honorable court, did not 
audit the same according to law, and failed to reduce the return of the mar- 
shal of his gross earnings, according to the rule of law prescribed in such 
cases, to wit, the rule which requires the réduction of the gross earnings 
to net earnings by deducting the cost of ths) gross earnings. See sec- 
tion 841, Eev. 8t. U. S. 1878. See circular of instructions based on this 
law, issned ^from treasury department, flrst comptroller's oflSce, Decem- 
ber 5, 188.5, by M. J. Durham, comptroUer. This law and thèse instruc- 
tions having. been disregarded, as furnishing the rule of adjustment by 
the auditor, the défendant by bis report is found to be debtor to the gov- 
ernoiérit, whereas, if the rule of law had been observed by him, his report 
would haveshown indebtedness on the part of the government to défendant. 
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The only ground upon which the govérnment càn recover in thfs case is upon 
the theory of a breach of marshal's bond ; but, if the law applicable to the 
case bas not yet been violated by the raarshal, there is no breach. This ex- 
ception is vital and important, since the auditor, in his amended and supple- 
mental report, déclares tbat the award tae bas made against the marsbal is 
based solely on his fee and émolument account.." 

Argument in favor of this exception is based mainly upon the circular 
issued by the first comptroller's office, treasury department, at Washing- 
ton, D. C, December 6, 1885. This circular, and any argument based 
thereupon, might be disposed of with the remark that it was not issued 
until 1885, and the term of the officiai whose accounts are under consid- 
ération ended June 30, 1881. It seems to be conceded by ail parties 
that this circular was issued for the purpose of establishing a defiuite 
rule upon a subject as to which no précise rule had existed before. The 
matter would therefore, it seems, be controlled by the statutes, without 
référence to any ruling or instructions from the treasury department; 
but I will consider briefly the portion of this circular which is cited 
hère in connection with this exception: 

"Marshals, in making the semiannual return of their émoluments that is 
required by section 833, Rev. St., are to charge themselves with ail the feea 
and émoluments of every nanie and character. ïhey are to charge them- 
selves with the gross amount of the fées earned, as contradistinguished from 
the amount which remains after the déduction of the expenses that were in- 
curred in the earning of the fées. * * * The marsbal, having thus 
charged himself with the gross fées and émoluments of his olBce, is entitled 
to crédit for the actual and necessary expenses that he bas been put to, either 
by himself or deputies, in the earning of those fées. The expense of earning 
a fee is properly an expense to be paid by the marsbal, and not bythe deputy, 
since the fee itself, to which the expense is but an incident, is payable to the 
marshal only, and not to the deputy. According to section 841, Kev. St., a 
marsbal, provided the attorney gênerai conaents, may pay a deputy as much 
as three fourths of the moneys which he receives, or which are payable to 
him by reason of the service of such deputy. It is proper to make this cal- 
culation on the basis of the net earnings of the deputy; that is tosay, on the 
gross fées receivable by reason of the service of the deputy, diminished by the 
expense actually and necessarily incurred in the earning of them." 

As I hâve stated, it seems that, prior to the issuance of this circular 
by the first comptroUer of the treasury department, no gênerai rule pre- 
vailed as to settlements between the marshal and his deputies, even if 
such rule prevails now, in the various marshals' offices of the United 
States. The plan adopted by Mr. Fitzsimmons in settlements with his 
deputies seems to hâve been to pay the deputy three fourths of the fées, 
and that he did not deduct from the gross earnings, and repay to the 
deputies, the actual expenses incurred before making the ai)portionment 
of one fourth and three fourths between himself and the deputies, re- 
spectively. It seems, also, that the marshal, in stating his accounts to 
the treasury department, during the whole of his term of office stated 
them as to settlements between his deputies and himself in this way, 
and that, during the whole of his term, he made ho claim for settle- 
nient with him or allowance to him upon any other basis. The lan- 
guage oî section 841, Rev. St., on this subject, is; 
v.50F.no.5 — 25 



336 JPDEBAL PEPORTEB, vol. 60, 

iK-'ïlie ^lowançf to any deputy ?haU in no case çxceed three fourths of the 
feeé-andemolmnentareceivedior payable for the services rendered by him, 
and niçy be reduçed below that rate by the attorney gênerai, wienever the 
ret^^ns^bow such rates tobeunreafouable." 

' è^o îiwîll lae séen thaï tW^ wiiâ nôthing in the statute tô prevent the 
msrshal from adoptiug this basis of settlement with bis deputies, and 
titii&ïingto prévent thé treasury^ejpàrtment from sèttling hisaccounts on 
thé gfitné basis. There is bothijig in the report of the auditor showing 
whetheï or not this question was miade and discussed before him. The 
àhle ànd industrioûa dounsel who répresented the marshal before the 
aUditoi pifob^bly aia,dè'evejy question which could, under the law and 
factS^'haVè b'een propèfly made. But, if it was miside before the audi- 
tôl'^/Wbuïd he'have beeii justîfied in disregarding the plan and basis of 
sèttleidéfit ftdôpted betw^een the marâhàl and deputies, and recognized 
by the ttèasury departiùént? Besides, if no account was taken in the 
settleiïiérit' between theiùatêhal and deputies, as they wére made from 
time to'time, of the alôtuâlëxpènses which were incurred by the deputy, 
where would any record be found nôw of such aetu&l expansés, and 
whéte Tifôùld èvîdëncéiie'ob'tâinedjih dny satisfactory wày, upon which 
to base a reàdjustmeht of the accounts tipon the plan suggested as the 
propér one by the défendants' counsel? I think it might be safely con- 
sidered that this was assufficientreason to justify the auditor indeclining 
tô go intO'this matter, evén if he had been authorized and disposed so to 
do. Tlje Bûfarshal is chargea by the gdVernment with the gross earninga 
of hi.s'oMcei The sèttletnént bet^een the government and himself Is 
necessarily on the basis ôfhis gross earnihgs, and it is immaterial to the 
governmeht how the monpy is apportioned, as between the marshal and 
the deputy, provided the amount paid ont is not in excess of the gross 
earnings of the office. I state this, not to shoi^ that the présent con- 
struction of this statute, as announcéd in the circular issued in 1885, is 
not a Jjroper and jUst-COnstruction bf'the statute, but to show that the 
rule adopted by this màjrsïial could not be considered a violation of the 
statute. It is a question, after ail, tetw^een the marshal and the deputy. 
And in addition, if the auditor hadçidopted the course suggested by dé- 
fendants' counsel in this adjustmeht, would he not hâve been finding 
that the nmrshal had dpne what, as a matter of fact, judging by the 
marshal'Si returns, the marshal had not done? Where two methpds of 
keeping accounts and stating them would be legàl, and one of the two 
methods is pprsued durihg the entire term of a government officiai, and 
.after the expiration of hfs term of offiice a controversy arises between the 
officiai and the governmenl as to the jfeiiiw of fais accounts, which results 
in a suit \)y the gpvernmènt agaihst the officiai, can it be claimed that 
in a,djusting the accounts the court should adopt the other method, and 
readjust the •whole accounts by tbis plan? I do not think so. It may 
be prbper for me to add, although tîie amount in issue would not affect 
the légal question, that I am unable to seë how more than $798.58 would 
be involved in this point; this being the amount of overpayments found 
by the auditor to bave been made by the marshal to the deputies. If 
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there shoulcl be deducted from this $420.20 paid to A. P; Woodward, — 
in the earning of which, as he was çlerk in the office, there was proba- 
bly no expense whatever, — it would leave qnly S378.38 involved. No 
exception is made to the gênerai plan of investigation by the auditor, 
which treats the marshal as a disbursing ofScer of the governmenf, and 
therefore the only ambunt involved in this question would be such 
amount of actual payments in cash by the marshal as the auditor re- 
fused to allow; and this is covered by the sum I hâve just stated. This 
was the point mainly relied on and ably argued by the distinguished coun- 
sel who hâve recently come into the case, but I am unable, after giving 
it the niost careful considération of which I am capable, to coïncide with 
their views. Something was said in the argument upon this branch of 
the case about the marshal being entitled to the actual expenses incurred 
in earning a fee in addition to the statutory allowance. This position 
certainly cannot be maintained. I see nothing in the statute, and noth- 
ing has been showh fo me, to justify such an allowance. 
The second point in the amended exceptions is this: 

"Because the law in regard to individual fées, or fées in indlvidual cases, 
is violated by the auditor's report, by his eliarging ail tliese fées to the mar- 
shal. when the very report of the fee and émolument account upon which his 
judgment is based shows that ail thèse were earned by the deputies, and paid 
over to them, and recognized as properly disposed of by the department at 
Washington city; making a large charge in this way, illegally, against the 
marshal, of $2,208.92." 

This exception appears to me to be founded upon an entire misappre- 
hension of the report. I am unable to see any ground for the excep- 
tion. It se:ems to me that the auditor dealt with the marshal, in the 
matter of individual fées, with great liberality. The only difficulty as 
to individual fées seems to hâve been in the southern district. If I un- 
derstand this exception, thé meaning of it is that the deputy should bave 
ail the fées earned in individual cases. There is no law or practice, so 
far as I am able to ascertain, to sustain this position. 

The fourth amended exception is the alleged failure of the auditor to 
report the évidence adduced before him in full. As I understand the 
statement of counsel, this exception is not insisted upon, because the 
questions they make can be fuUy considered without it. In what I bave 
already stated, and what I shall hereafter state, I shall endeavor to give 
each exception fair considération, and I présume this exception is not in- 
sisted upon; and if it should be, the failure to report the évidence was, 
I think, by consent of counsel. Certainly, no exception was made on 
this point either at the time the report was filed, in June, 1887, nor 
BÛbsequently, until January, 1888, and in the mean time the case had 
several times been set for argument. 

The fifth amended exception is: 

"Because the auditor exceeded his jurisdiction în nndertaking todisallow 
charges hereinbefore and bereinafter more especially set forth, which had 
been allowed at Washington, especially as no issue is raised in the déclara- 
tion upon the correctness of thèse charges." 
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The argument liefore me on this exception was that the scope of the 
déclaration was not sufficient to justify certain branches of the investi- 
gation. The original déclaration was filed in the case in November, 

1885. T6 this déclaration a demurrer was filed. Afterwards, in June, 

1886, an arnendment was filed td the déclaration, and to this amend- 
ment there seems alsô to hâve feeeii a demurrer. At least, I fînd two 
dèinurrèrs among the papers, — ^dne to the original and one to the araended 
déclaration, and also a plea. None of them, however, appear to hâve 
been filed in ofiice; but I will treat thena as of file, for the purpose of 
considering this question. It is sufficient for me to say upon this point 
thàt I think the déclaration, as amended, sufficiently broad to justify the 
scope giyen to the matter by the auditor; and in addition to this the en- 
tire investigation seems to hâve been gone into by the auditor with dé- 
fendants represented during the whole of it, and without any objection 
dùring its entire progress, so far as appears, to any branph of the inves- 
tigation. And, further, this report was filed in office more than seven 
months before any objection was made whatever to the manner of in- 
vesf.gatiot\ by thé auditor or the report upon the ground that he had 
gotié oiltside of the pleadings. ' 

The sixth amended exception is : 

"Beqause tbe auditpr erre(l in charging the marshal with $1,025.67 entered 
in the fçe and eiuolument return for the six months ending June 30, 1879, 
as 'not received' from the I^nited States, and, again, in charging him with 
$2,125.58 entered in the fee and émolument return for the six montlis end- 
ing December 31, 1879, raalsing the sum of $8,151.25, erroneously charged 
. againsit the màrsbal, ail of Whicb appears in Exhibit N of the report." 

I beliève,1h discussion before mé, counsel for défendant were ail sat- 
isfièd with ïhe explaûatiôni'of the district attomey as to the meaning 
of theà'e words, "not recëiVed," and I db not understand that they in- 
sist upon this exceptioti; but, if they do, their exception is clearly 
fouhded upon a miscohceptibn of Exhibit N, (pages 1, 2,) which is 
called by the auditor an "abstract of émolument returns." The auditor 
does not charge the marshal with thèse items as cash received, as coun- 
sel seem to think. He charges him generally in his report, as I hâve 
stated before, with the cash received from the government, and the fées 
earned in individual cases, and crédits him with the amounts actually 
disbursed, where they are légal. The part of Exhibit N referred to is, 
if I understand it, merely a basis of computation, and not a charge 
against the marshal. 

The seventh amended exception is because the auditor erred in not al- 
lowing the charge of the marshal for attendance on the United States 
courts in Savannah duriiig their terms of 1879-80 and spring term of 
1881, amounting to $357.50. This is a claim that the marshal should 
hâve been allowed, in addition to the per diem and mileage allowances 
paid him by the government, his actual expenses in attending the courts 
in the eoutherh district. No law was cited, sustaining this allowance, 
and I am not aware of any. Besides this, it appears that this item 
was never presented to the department at Washington, and had never 
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oeen claimed by the marshal until he claimed it before the auditor^ 
Counsel for défendant, when they were informed that no claim had ever 
bee made on the department for this amount, I believe, abandoned thiK 
position, 

Certain other exceptions are appended to thèse amended exceptions, 
•which are called "exceptions of fact." The first of thèse states that — 

"The évidence clearly shows that the cost of the earnings was (taking a 
fair average of the évidence on this point) say 33J per cent, of the gross earn- 
ings. The auditor failed to take this view, disregarding this évidence, and 
bronght the défendant in debt, as reported by him, whereas the évidence 
should hâve made a flnding against the government of fivethousand dollars."' 

While this is called an "exception of fact," it is wholly an exception 
of law; and I hâve already discussed the question involved under the 
other exceptions, namely,, as to whether the auditor should hâve gone 
into the question of deducting the actual expenses from the fées beforei 
making an apportionment betweçn the marshal and deputy. I hold,, 
therefore, that this exception is controlled by the ruling of the court upon 
the first of thèse amended exceptions. , , 

The second of thèse exceptions of fact is that — 

"Assuming, for the sake of arguaient, that the auditor was right in charg- 
ing the défendant with individual fées, to-wit, $1,107.19, in the northern dis-: 
trict, and $1,191.74 in the southern district, he nevertheless erred in faiiing 
to crédit him with thèse three fourths of the amount earned in the northern 
district, towit, $830.40." 

The exception is based upon a raisconception of the auditor's report.; 
This charge to him of $1,107.19 in the northern district is a charge 
made as of cash that wént into his hànds, beCause, as I hâve stated, the 
auditor charges him with the cash actually received from the govern- 
ment, and the fées in individual cases; and thi.s amount of $1,107.19 is 
the net amount after deducting from the fées allowed for services in ïn-j 
dividual cases the actual expenses incurred in earning them. Ail thi^ 
will be seen in Exhibit E of the auditor's report. Of course the crédits j 
allowed for disbursing this amount will be found in the amounts allowed. 
varions deputies in the northern district. If the auditor had given the' 
marshal crédit for three fourths of this amount, and then credited him 
•with the amount paid to the deputies for earning it, the marshal would. 
hâve received a double crédit on this aecount. The auditor, in individ- 
ual cases, allowed the marshal a déduction of actual expenses beforè 
charging him the amount of individual fées that came into his hands; 
and this for the reason that he treats the marshal, as I hâve stated, as 
a disbursing officer, and therefore charges him, in individual cases, only 
■with cash actually received, while in criminal cases he adopts the plan, 
of disbursing money received from the government, used by the marshal 
him self. 

The third exception of fact is because the auditor erred in refusing 
to allow the marshal crédit for the two items on page 9 of the report, — 
one for $10, and the other for $43.25; the first being for fées paid an, 
auetioneer for sale of property , and the other for expenses incurred by A. 
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P. Woodwiard îû attendîng to business of the n'iarstiàl's office; the said 
chttrgeS'not hàvihg beeadlowed by the department at Washington. I 
am Qot âWâre of any làîv authôrizihg a n^iarshal'to €fini)loy ah anctioneer 
to sell property. The other amount was for expenses incurred by the 
marshâl ifl sënding MT."W66dwàtd' ;t6 investigate à màtter in contro- 
versy bètweèii himsdlf and oiie 6f hia 'deputiès. I dô tibt think that thia 
could ha,ve been allowed ia* a charge against the government. 

The fôiirth exœption of fact is: 

"Because the auditor èrred in chargi'ng the marshal with $420.28 as over- 
paid À. P. Woodward; the fact being that no overpayment was rnade to 
hhn." 

If I undérstand thé matter correctîy, there is really no issue of fact 
as to this jtétti;' Thè anioùnt earned by A. P. Woodward, the deputy 
namedj'ahd the amount really paidhim, I think, are not disputed; and 
the question as to whether there was an overpayment to him is, I pré- 
sume, contryilëd by the gênerai question as to method of settlements 
by the mlarshal with the deputiès, which I hâve discussed. If it is not 
80 controlled, and there is an issue bf fact on this point, défendants will 
be permitted to produce évidence befdre the jury oh it. 

The fifth exception, as to a disallowance of $159.51 paid to J. B. Gas- 
ton, mates à question Of fact, on which the jury should pass. 

Ail of thèse exceptions hâve been argued before me and submitted; 
and, in compliance with what I understand to be the désire of counsel 
on both sides, I announce thèse views. The case may now be set for 
hearing before a jury, that it may finally be determined. 

ON MOTION FOR NEW TEIAL. 

Newman, District Judge. In an opinion filed March 12, 1888, în the 
above^stated case in passing on exceptions to the auditor's report, I dis- 
cussed and disposed of every question then raised by défendants. The 
question presented in argument on the motion for new trial, and the 
one which is mainly relied upon, was before the court on an amended 
plea, and motion to strike thè same, which was argued and disposed of 
June 5, 1889. Plea filed by the défendants at that time was as foUows : 

"By leave of the court, défendants araend their plea, aud for further plea 
say there is still due from plaintiflE to défendant Fitzsimmons, for the use of 
certain of his deputîes, for services rendered by them as such deputiès during 
the term said Fitzsimmons held the o£Bce of United States marshal for the 
northern district of Georgia, tbe sum of eleven thousand nine bundred and 
eighty-six and 17-100 dollars. The amount due each of such deputiès will 
further appear by référence to the bill of particulars hereto annexed. Said 
Bum défendants plead in défense of plalntifl's claim so far as it is necessary to 
meet it, and show nothing due plaintiff, and residue défendants plead as set- 
off in favorôf, défendant Fitzsimmons for use of the Said deputiès to whom 
same is due and owing, and pray judgment for the same." 

It will b^e perceived that the question there raised is as to the right 
of défendants to set off against the amount found by the auditor in fa- 
vor of the government the amount which, in an addendum to his re- 
port, the auditor finds is due by the governmeat tô varions persons who 
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were deputies under Marshal Fitzsimrùons. The finding of the auditor 
on this subject is in thèse words : 

"in the ex^mination of this case it became necessary to go into the ao- 
count of the deputies again^t the ÇJnited States, and to ascertain the amount 
of their earniogs, disallow'ances, reailowag^ces, etc., and thua to ascertaia 
the balance due them; and while, in accordanoe with the view I hâve taken 
of the case, the statement of thèse balances is not necessary to a proper un- 
derstanding of the issues involved, yet I bave thought proper tô append a 
table, set fortii in Exhibit L, covering two pages, showingthe balance due the 
deputies there named from tbe United States. " 

He thén appends a table of the amounts due the various deputies. 
This was npt a matter referred to the auditor; and, as will be se§n by 
the language he uses,- he did not so consider it. The verdict in this 
case, which défendant desires now to haye set aside, isin a suit bcveen 
the United States, as plaintiff, and 0. P. Fitzsimmons and the sureties 
on his officiai bond, as défendants. The deputy marshals were not par- 
ties tothe case, and I understand that the finding of the auditor as to 
amounts due them was simply a volunlary statement of that which might 
be at soine time beueficial to persp^ns at interest. As a knowledge of 
the amount due by the government to thèse various deputies came to 
him in the course of his investigation, in auditing the account between 
the government and Fitzsimmons, he attached it to hig report, not aa a 
finding on matter referred to him, but beeause he probably thought it 
might be désirable for future référence, In a suit before my predeces- 
sor, Hon. H. K. McCay, in the circuit court for this district, between 
some of thèse very deputies and 0. P. Fitzsimmons and his sureties, a 
ruling was made by the court which may he of interest just hère. The 
entire report of that case, which I find in 1 Ga. Law Rep. 116, is 
given, for the reason that that periodical seems to hâve been very short- 
lived, and probably but a few numbers of it are in existence. The case 
stated therein is as foUows: 

'V. B. Gaston, L. Q. Pîrkle, and A. P. Woodward vs. O, P. Fitzsimmons 

étal. 

"(U.S. CirauU Court, Northern District of Oeorgia. November Wth, 1885.) 

"Bond of tJ. S. MabshaI/— Suit on bt DEPUTr MAB8Hiii.s fob Pbbs — Liablb wheh— 
Demubbeb. 

"A snit cannot be maintaineci agalns^ a V. S. marshal, and the sareties on Mb 
bond, for fées of U. S. deputy marshals pald over to him. Snch olaun is against 
the U.S. 

"Gaston and two other deputy U. S. marshals brought suit against O. P. 
Fitzsimmons, U.S. marshal, and the sureties on his bond, in the United 
States circuit court, for the northern district of Georgia, claiming that vari- 
ous sumsof money were due them for fées earned as such deputies; that said 
sum of money had been collected by said Fitzsimmons from the United States, 
and that he had failed to pay the same over to them. Défendants demurred 
to the déclaration in said cause upon the following grounds: (1) That the 
court had.no jurisdiction, (2) That, if a liability existed, it was an individ- 
ual and not an oÉBcial one. (3) That the deputies were co-obligors with the 
marshal. Ail of thèse cases were tried together on said demurrer. 

"/. 0. Reed and Haight & Osbom, attorneys for plaintiffs. 
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"Èroyleè cÈ Johnson, jM&son & King,ITopÂins d; Qlen, 2f. B. Trippe, and 
■Albert 8. Johnnon, attorneys for défendants. 

"Counsel for plaintifE insisted that their cause of action arose under section 
784,'ÉeV; St. U. S:V and under the foliowing clause ttoerëof: 'In case of the 
btekëhof the condition of a marshars bond, any person thereby injured may 
institutë in bisown iiamé, and for bis soie. use, suit on said bond,' etc. 
' "McCay, J., held that plaintifEs were not injured by the failure of the 
(riarsbàl to {)!ty the money due over to them; that the United Statea still owed 
thetn;' that their claim for fées was agàinst the United States, and not dis- 
charged by a payment to the marshal; that the government should pay the 
deputies, then sue and recover on the marshal's bond any sum that might be 
due the government by reason of the marshars failure to pay over fées due 
said deputies. 

"ThecOurt passed the foliowing oïder in each of the three cases: 'That 
ttie demurrer be sustained on the ground that the plaintiffs hâve no right of 
action agaîtist the United States marshal and the sureties on his bond; their 
çl^iOL being against the United States. Wherefore, it is ordered that this 
case bedismissed,' etc." 

' It#in bè seen that the above décision was rendered by Judge McCay 
on Nôvénaber 14, 1885. The original déclaration in the suit by the 
United States against Fitzsimmons and others, in which this motion for 
nèvî^ ttial is made, was filed on November ISth, so that it seems likely 
that the décision in thé suit of the deputies against the marshal gave 
color'to this case, and the management of it before the auditor. At ail 
éventa, it seems never to hâve been suggested, even before the auditor, 
that tbere was any right in Fitzsimmons to set off the amount due the 
deputies against any ainount that might be found against him in favor 
(Sf the TJhited States. The auditor states in his report that, in making 
his investigation, he treated Fitzsimmons as a disbursing ofEicer of the 
government, charging him wilh ail the money which went into his 
hàtlds, and giving him crédit for ali disbursemeîits to which he found 
hita to be entitled. Except as to afew items, which were eliminated 
from the case on trial before the jury, I do not believe that any serious 
pbjectionj^as ever been made by the marshal to the statement of ac- 
count, calculàtion, and finding of the auditor, if it was proper to treat 
hin> fis a çlisbursing officer of the government in making his investiga- 
tion. Certain légal questions, it is true, were raised, as to whether the 
auditor pursued the correct course in his method of stating the account 
lietween the marshal and his deputies, ail of which were disposed of by 
the court in the opinion heretofore filed in the case. There bas been 
nç argument as to that question on this motion, and I présume that it is 
çonsidered as disposed of by the former décision of the court. I hâve 
carefuUy examined this case, and reflected upon it; and I am unable to see 
àny error in the conclusions that were reached in passing upon the ex- 
ceptions to thé auditor's report, or in deciding the motion to strike the 
plea of set^ofl", which is copied above, or in the direction given to the 
case when it was for trial before the court and a jury. It may be proper, 
however, to allude to each of the grounds of motion for new trial. The 
first three are based upon the statutory grounds in Georgia, — that the 
verdict is contrary to laW, contrary to évidence, and against the weight 



s 



UNITED STATES V. FITZSIMMONS. S93 

of the évidence, and without évidence to support it, and that it did not 
cover the true issue in the case, and which is unnecessary to discuss; 
and I shall allude to each spécial ground relied on. The fourth ground 
of the motion for new trial, with additional grounds, as contained in 
an amendment filed to the motion, raised two questions, as I under- 
stand it: First, that the court erred in treating the auditor's report as 
prima fade correct. There wouH seem to be no question whatever about 
the correctness of this action of the court. This case was referred to an 
auditor under the statute of Georgia, (Code, § 4202;) and the law under 
which it was referred provides that the report pf the auditor shall be 
prima fade conect as to its finding of fact, (Code Ga. § 3097.) The 
secoîid question raised in this fourth ground of the motion is as to the 
pra])er way to state the accounf between the marshal and his deputies, 
which question was disposed of by the court in determining the excep- 
tions to the auditor's report; and to the conclusion there reached the 
court adhères. The fifth ground is that the court refused to charge the 
jury on a rule laid down in a circular issued by the first comptroller's 
office of the treasùrj»^ department, December 6, 1885. This question 
was also disposed of in the former opinion filed in this case, and'i 
see no reason to change the conclusion there reached. Thé sîxth 
ground is: 

"Because the évidence submitted before the auditor was not sent up with 
the report, and, thoiigh this exception was duly made and filed, the -Court 
overruled it. and proceeded with the case." 

As to the question made in this ground of the motion the court's views 
were first çxpressed in the décision on the exceptions. The court ex- 
pressed the opinion then, froni the facts and statements of counsel made 
on that hearjng, that there had been a waiver by the parties as to the 
auditor filjng a sténographie report of the évidence as taken by him; 
but subsequently, upon examination of the record, the court held that, 
if it was the duty of the auditor to send up the évidence, he had done 
so in the brief of évidence submitted by him in connection with his re- 
port, and passed an order to that effect June 5, 1889. The seventh 
ground of the motion raised the question as to the right of the marshal 
to bave crédit for the amount due by the government to his deputies;, 
which bas been discussed and disposed. of. The eighth ground makes 
substantially the same question as contained in the seventh ground.. 

The conclusion is that the motion for new trial must be overruled, and 
it is so ordered. 
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YotJNô ». MoKay. 

(Ch-eult Court, K, D. Callfornia. April 18, 1893.) 

Nationai, Banks— Stockholdee'b Ljabii.itt— Transfek op Obbiipioates. 

In an action bj'ttaè receiver of a national baiik to enforce an assesament under 
Rev. St. S 5151, ag^aiiiét one credited on the transfer books as a stockbolder, it 
appe^red tbat nearly a yçar before the failure he had sold his stock to a broker 
for an undisclosed prittcit^al, that he indorsed tbe samë, and reques^ed the broker 
to InformthecaBhierof tue transaction, and tohave the stock tranBferned : thatthe 
broker aocordinglyihaBfled the stock to the cashier, cave him the neeessary Infor- 
luâtlO!!, and requested h^m to make the transfer. This the cashier promised to do, 
but in f act the transfer wsIb uever made. The certificate rebitekl that it was trans- 
férable, on the books of th^ company "by indorsement hereon and surrender of this 
CéHiticate. " Hélâ, that in requestinfir the cashier to maké the transfer the broker 
aotëd as the selter's agent, and that tne lattër did ail that was required of him as 
a prudent business mao, and could not be held liable as a stockholder. Whitney 
V. Èutlir, 7 Snp. et. Rep. 61, 118 tr. S. 655, foUowed. Biohmond v. Irons, 7 Sup. 
et Rep. 768, 121 n. S. 27, distlngruished. 

At La w. Action by S. P. Young, as receiver of the California Na- 
tional Bank of San Francisco, against McKay, as a stoékholder, to recover 
an assessment on certain stock. Judgment for défendant. 

./l. iîw Gbifon, for plaintiff. 

Edward R. Taylor and John B. Jarboe, for défendant. 

Hawl^V, District Judge, (orally.) This is an action brought by the 
receiver of the California National Bank of San Francisco to recover the 
amount of an' àssesèment lévied by the comptroller of the ourrency at 
Washington upon 50 shares of stock alleged to be owned by the défend- 
ant. On the 20th day of October, 1886, the défendant subscribed for 
100 shares of stock. Onthe 4th day of November he paid the first in- 
stallment of $2,500 on 50 shares. The other 50 shares were then trans- 
ferred by him upon the books of the bank to R. P. Thomas, the prési- 
dent of the bank. On Jahuary 6, 1887, he paid the second instaDment 
on 60 shares, and on April 18th hé paid the final installment of $500, 
making in ail the sum of $5,000, the par value bf the stock. He held 
and owned the certificate for this 50 shares of stock until the Ist of 
January, 1888, tvhen he sold it to S. R. Noyés for $6,000. At the 
time ot thesade the bank was sol vent, doing a good business, and its 
stock was above par, selling in the open market at a premium of $20 
per share. The défendant, in detailing the facts boncerning this sale of 
his stock, said that Mr. Noyés, a broker, came to his oflice and asked 
him if he had any shares of stock for sale; that he replied that he had, 
and asked $120 per share for it ; that Mr. Noyés bought the 50 shares 
of him, and paid him $6,000 therefor ; that he then indorsed the certifi- 
cate, and handed it to Noyés, and said that he would go with him to 
the bank, and hâve the certificate transferred; that Noyés said that it 
was unnecessary to take that trouble; that he would attend to it himself, 
and hâve it transferred ; that défendant then requested Noyés to inform 
the cashier of the bank that he had no longer any interest in the stock, 
and to be sure and bave the certificate transferred. Mr. Noyés' testi- 



TouNa p. m'kat. 395 

mony as to what occurred at the time of the sale îs tîie saifle as gîven by 
the défendant. He furtber testified that he took the certificate to the 
bank, and informed the cashier that it was McKay's stock ; that McKay 
requested that the certificate be transferred; that the cashier took the 
certificate, and said that he would attend to it, — that itwas ail right. In 
purchasing the stock, Mr. Noyés acted as broker for an undisclosed prin- 
cipal. His connection with the transaction can be briefly stated. Mr. 
Ramsden, who was the cashier of the bank, met him on the street, and 
requested him to get the stock from McKay, and assured him that, if the 
stock was procured, he could make a brokerage on it. Ramsden gave 
him the raoney to purchase the stock, and requested him to bring the 
certificate to the bank, which he did. Ramsden also confidentially told 
him that the stock was for R. P. Thomas, the président of the bank. 
On December 17, 1888, 11 months after the transaction, the bank sus- 
pended. The certificate for the 50 shares of stock was canceled on the 
5th of January, 1889, 19 days after the failure of the bank. On the 
14th of January, 1889, S. P. Young was appointed teceiver of the bank 
by J. D. Abrams, deputy and acting comptroller of the currency. On 
the ISth of January, the comptroller of the currency levied an assess- 
ment of $37.50 upon each share of the capital stock, and directed the 
receiver to enforce to that extent the individual liability of the share- 
holders. 

Upon the facts above stated, is défendant, McKay, liable as a shareholder 
for the assessment upon said 50 shares of stock? The United States 
statute provides that the capital stock of each banking association shall 
be deemed personal property, and shall be transférable on the books of 
the association in such manner as may be prescribed by the by-laws of 
the association, and that everj' person becoming a shareholder by such 
transfer shall, in proportion to his shares, succeed to ail the rights and 
liabilities of the prior holder of such shares. Rev. St. § 5139. It ia 
also provided that the shareholders shall be held individnally responsi- 
ble, equally and ratably, for ail contracts, debts, and engagements of the 
association, to the extent of the amount of their stock therein. Section 
5151. The by-laws of the California National Bank déclare that — 

" Certiflcates of stor-k shall besigned by the président and casliier, and shall 
State upon their face that the stock is transférable only upon the books of the 
bank. VVlien transferred, the certiflcates thereof shall be returned to the bank, 
and canceled, and new certiflcates issued. Every issue and transfer of stock 
shall be entered upon a book to be kept for the purpose, wliicli shall show the 
date of issue, whether an original issue or one by transfer, and, if the latter, 
in place of what stock issued, the narae of the présent owner, and such mat- 
ters as may be necessary to give a complète history of the ownership of the 
stock. " 

As a gênerai rule, deducible from ail the authorities bearing directly 
upon the question under considération, it maj' be safely stated that, in 
ail cases between the creditors of a bank and the person standing on the 
books of the bank as a shareholder, the person who allows his name to 
remain on the books of the bank as a shareholder is estopped from de- 
nying that he is a shareholder, and that his individual liability to the 
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oiiéditoit eeulitiues aftér Èe has madé a hona fidë'Mle oî hîs stock until 
the trànsfer of the stock is entered on the books of the bank, and that 
sud tiansfer cannot be made, as against creditors, after the bank is 
known to be insolvent. 

■ ■IwRkhmmd v. Irons, 7 Sup. Ct. Rep. 788, 121 U. S. 27, the suprême 
court of the United States said : 

"As to the 50 sliares of Stock sold by Comstock to Holmes, Septeraber 23, 
1873, we think the conclusion cannot be resisted that the transaction was 
made in contemplrttion of the insolvency of the bank, and, although both par- 
ties mày bave believed that the bank woiild ultimately be able to pay ail of 
of its debts notwithstanding this transaction, we think that, as against cred- 
itors, it waà iraudulent in law, and to that exteut Comstock is chargeable as a 
shareholder. The sale of 60 shares in February, 1873, and of the other 60 
shares in June, 1873, there is no reason to suppose were not made in entire 
good faith, and without any expectation on the part of the parties of the in- 
solvency of the bank. Notwithstanding that, Comstock continued to be, 
upon the books pf the bank, the ownerof thèse shares until September 23d 
and September 24th, when they were respectively transferred. By section 
6139 of the' Révîsed Statutes, those persons only hâve the rights and liabilities 
ôi stockholders who appear to be such as are registered on the books of the 
aBsociation, the stock being transférable only in that way. No person becomes 
a.shîlreholder, subject to such liabilities and succeeding to such rights, ex- 
çept by suçh transfer. Until such trànsfer, the prior holder is the stockholder 
for ail purposes Of the law. It follows, therefoie, that Charles Comstock, in 
respect to the shares sold by him in February and June, 1878, was the statu- 
tory pwnêr On the 23d day of September, 1873. His liability as such stock- 
holder is the sarae as if he had that day sold and transferred the stock to Ira 
Holmes, but such a sale and transfer could only have been made that day by 
Comstock, who washimself adireetor, in contemplation andactual knowledge 
of,the suspension of the bank. It would operate as a fraud on the creditors, — 
an èlïect which the law will not permit, The case is not within the rule laid 
down in Whitney v. JÇ^Wer, 118 U. S. 655, 7 Sup. Ct. Rep. 61. Hère there 
is nô proof, as there was in that case, of the delivery of the certificates to the 
bank, and the power of attorney authorizing its transfer, with a request to do 
so made at thetime of the transaction. The delivery was to Holmes, not as 
président, but as vendee; We are therefore constrained to hold tliat the de- 
<jree below, in charging Comstock witli liability as the owner of 150 shares, 
wàs not erroneous." 

: In Whitney v. BuÛer the court, after stating the gênerai rule, said: 

"But it will be found, upon careful examination, that in no oneof the cases 
upon which thesé général principles have bçen announced, as between cred- 
itors and shareliolders, does it appear that the précaution was taken, after the 
^le bf the stock, to surrendèr the certificates therefor to the bank itself , ac- 
companied (where such surrendèr was not made by the shareholder in per- 
sôn) by a power of attorney, which would enable its offlcers to make the 
transfèi- on the register. The position of the seller, in such a case, is analo- 
gous to that of a grantor of a deed deposited in the proper office to be recorded. 
ïbe:;géneral rule is that the deed is considered as recorded from the time of 
s.Mchi^eposit. 2 Washb. Real Prop. bk. 3, c. 4, par. 52. Where the seller de- 
Ijyei's the stock certificate and power of attorney to the buyer, relying upon 
tïïé promise of the latter to have the necessary transfer made, or where the 
(fertificate and power of attorney are delivered to the bank without communi- 
catitig' to its offlcers the name of the buyer, the seller may well be held liable 
as â shareholder ùntil, at leust, he shall have done ail that he reasonably can 
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do to effect a tranafer on Oje stock register. In the case before us the Per- 
sonal présence of the défendants at the bank was tiot required, in order to 
secure their release frora liability as shareholders. Besides, the certifleate of 
stock authorized them to act by attorney. Through their agents, the brokers 
who sold the stock, and through whom they received the inoney paid for it, 
they surrendered the certiQcates and power of attorney to the président of the 
bank; he receiving them with knowledge not only that défendants hadparted 
with ail title to the stock, and had been paid for it, but also that it had been 
purchased at public auction by Eager. He knew equally well that the sur- 
render of the certiflcates and the delivery of the power of attorney and tiie 
certifleate from the probate court could only hâve been for the purpose of 
having it appear, by means of a transfer on the books of the bank, that Whit- 
ney's executors were no longer shareholders. The right to hâve the transfer 
made, and thereby secure exemption froni further responsibility, was secured 
to the défendants, both by the statute and by the by-laws of the bank. They 
did ail that was required by either as preliminary to such transfer. Nothing 
remaiiied to be done except for some offlcer of the bank to make the necessary 
formai entries on its books. If, when the agents of défendants delivered the 
certiflcates and power of attorney to the président of the bank, the latter had 
given an intimation of à purpose not to make the transfer promptly, or had 
avowed an intention to postpone action until a sufiBcient amount of stock was 
obtained to flll Coburn's order, it may be that the failure of the défendants 
to take légal steps to compel a transfer would, in favor of the creditors of the 
bank, hâve been deemed a waiver of the right to an immédiate transfer on 
the stock register. But no such intimation was given; no such avowal was 
made. No objection was made to the power of attorney, or to the discharge 
of the défendants from liability. So far as the record shows, nothing was 
said or done by the bank's offlcers to raise a doubt in the minds of thedefend- 
ant's agents that the transfer would not be made at once, it was suggested 
in argument that the défendants should hâve seen that the transfer was 
made. But we are not told precisely what ought to hâve been done to this 
«nd that was not done by them and their agents. Had anything occurred 
that would hâve justified the défendants in believing, or even in suspecting, 
that the transfer had not been promptly made on the books of the bank, they 
would, perhaps, hâve been wanting in due diligence had they not, by inspec- 
tion of the bank's stock register, aseertained whether the proper transfer had 
in fact been made. But there was. nothing to justify such a belief or to ex- 
cite such a suspicion. Their conduct was, under ail the circumstances, that 
of caref ul, prudent business men, and it would be a harsh interprétation of 
their acts to hold (in the language in some of the cases, when considering the 
gênera) question under a différent state of facts) that they allowed or perinit- 
ted the name of Whitney to remain on the stock register as a shareholder. 
We are of opinion that, within a reasonable construction of the statnte, and 
for ail the objecls intendedto be accomplished by the provision imposing lia- 
bility upon shareholders for the debts of national banks, the responsibility of 
the défendants must be held to hâve ceased upon the surreuder of the certifl- 
cates to the bank, and the delivery to its. président of a power of attorney suf- 
ficient to effect, and intended, to effect, as that offlcer knew, a transfçr oî the 
stock on the books of the association to the purchaser." 118 U. S. 661, 7 
Sup. et. Eep. 63-65. 

If it be true, as is held ia Wliitney v. Butler, that the seller of the stock 
ehould not be held Uable as a shareholder when it afBrmatively appears 
that he bas done ail that a càreful, prudent business man could reason- 
ably do to effect a transfer on the stock register, and that it is a sufficient 
compliance of this rule if the seller of the stock bas taken the précaution, 
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after ik^ sale of the stpc^, to surirender the çertificatç to the bank, prop- 
erly indiOTsed, with the request that the transferbe made on the booka 
of tbe bank, then it must necessarily follow that, upon the facts presented 
in this ea^e, the défendant cannot be held liable a6 a stockholder. But 
it is argued by plaintifPs coùnsel that the défendant does notcome with- 
in the rule laid dpwn iii Wkitney v. Buûer, because the surrender of the 
stock was np^: made by him in person, nor was it accompanied by a 
power of attorney, which would enable the ofEcers of the bank to make 
the transfer on the register^ ; The transfer journal kept by the bank con- 
tains a heading in the fôllowing words: 

"We, the undersigned, iiereby sell, transfer, and assign so many shares of 
the stock of tbe California National Bank of San Francisco to the person 
whose naine Is set opposite our respective naines, as per certiBcate surrendered 
andcanceled." 

It is contended that no person but the seller of the stock, or some one 
by him duly authorized by power of attorney, can lawfully write his 
name in this book. It is true that, in WhUney v. Butier, there was a 
regular powel- of attorney executed by the sellers of the stock. But the 
certificate in that case — eyidently prepared so as to conform to the by- 
laws of the bank — containgd the fôllowing wprds: " Transférable only on 
the books of said bank in person or by attorney, on surrender of this 
certificate.^' The certificate in this case is radically différent. It con- 
tains tbe foUowing words: "Transférable on the books of tliecompany 
by indorsement hereon and surrender of this certificate." An inspection 
of the transfer journal shovys, as was testified to upon the trial, that 
some of the transfers were ma3e in the handwriting of the bookkeeper 
of the bank. The certificate was properly iiidorsed, and it was deliv- 
ered to an oflScer of the bank, with the verbal request of the seller that 
it be transferred an the books of the bank. The broker Noyés, in mak- 
ing this request, must, under the facts established in this case, be con- 
sidered as the agRnt of the défendant for that purpose. It therefore af- 
firmatively appears that the défendant did ail that the statutes, or the 
by-laws of the bank, or the certificate, required him to do to hâve the 
transfer màde. " Nothing remained to be done except for some ofiicer 
of the bank to make the nécessary formai entries in the books." This 
the oflScer àgreed to do, and the certificate was left with him with the 
understanding that the transfer should be made to the purchaser, whom 
the oflBcer; knew was R, P. Thomas, the président of the bank. There 
is not, in my opinion, any conflict in the légal principles announced in 
Whitiiey v. Butler aud Richmond v. Irms. The caSes are simply distin- 
guishàble in their facts. Ûppn à careful considération ol ail the facts 
established by the évidence inthis case, and of thé principles of law ap- 
plicable thereto, as announced by the suprême court of the United 
States, I am of opinion that this case coipes withiu the rule laid down 
in Whiiney v. Butter, and that thé défendant is not liable for the assess- 
ment levjed upon the 60 shàresôf stock. Judgment will therefore be 
entered in là vor of défendant for his costs. 
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Smith P. Sun Pub. Co. 
(drcMt Court, S. D. New Yvrk. March 8, 1893.) 

1. LiBEi/ — AMBiGuons Akticlb — Opinion Evidence. 

Wbere a llbelous article is ambiguous, a witness may not state as tô whom, In 
bis 'opinion, it refers, but after slmply replylng in the affirmative to the question, 
"Did you know to whom it appliedî" he may subsequently give the faots and cir- 
cumstances which show who was pointed to by the publication. Van Vechten v. 
SopMns, 5 Johns. 211, distinguished. 

S. Samp— Evidence— EsTOPPEL. 

Where, in an action for llbel, évidence oflered by the plaintif! bas been excluded 
on thé motion of defendant's counsel, on the strength of thelr statement that they 
made no attack upon the character or standing of the plaintiS, they are estopped 
from introducing testimony to show that sbe had been, or proposed to be, a singer 
upon thé stage. 

8. Same — Excessive Damages. 

In an action for llbel, the amount of damages is almost entirely within the dis- 
crétion of the jury, and the court will nôt set aside the verdict as excessive, unless 
it is satisfled that it is the resuit of gross error, préjudice, perverseness, or coiv 
ruption. CHbson v. Cincinnati Enqulrer, 3 Flip, 121, followed. 

At Law. Action by Juliette C. Smith against thé Sun Publishing Com- 
pany for llbel. Verdict for plaintiff. Défendant moves for a new trial . 
Denied. 

Harriman & Fessendm, for Tplaiatiïï. 
FVanUin Bartlett, for défendant. 

Shipman, District Judge. This is a motion by the défendant fof a 
new trial of an action at law for libel, wherein the jury rendered a ver- 
dict for the plaintiff to recover $7)500. The motion is principally based 
upon exceptions to the admission of évidence and upon the amount of 
damages, which are alleged to be excessive. The plaintiff is a màrried 
woman, and neither her full hame nor the full name of her husband 
was stated in the libel, but circumstances were given from which the 
person who was intended to be designated could easily be identified. 
As a part of the testimony in regard to identity, the plà.intiffs counsel 
asked one witness, "Did you know to whom the article related, when 
youreadit? Answer. Yes. Question, State the rëasons why you knew." 
iEach of thèse questions were objected to and admittéd. Another wit- 
ness was asked, "Did you know to whom it [the article] alluded? An- 
swer. I did. Question. State how you knew." The first question only 
was objected to. The décisions in the state of New York are that when 
a libel is ambiguous, a witness cannot be permitted to testify that from 
reading the libel he applied it tO, or understood it to mean, the plain- 
tiff. Thèse décisions are bàsed upon Van Vechten, v. Hopkins, 5 Johns. 
211 , which is commented upon and enforced by Chancellor WalworTH 
in Maynardy. Beardsley, 7 Wend. 561. They relate to the bare question, 
"To whoin did the witness apply the article or publication?" and not to 
questions which call oUt the circumstances, the facts, and the reasons 
which would enable the jury to draw their own conclusions. It is true 
that the décisions are not uniform, but the reason for the exclusion of 
the question, which merely compels the witness to say that he applied 
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the libel to the plaintiff, is a sound one, because the admission of such 
a question and an answer.substi tûtes the opinion or conclusion of the 
witness for a statement "of the tacts, from which the jury should make 
their own finding. As it was said by Chancellor Walworth, in 7 
Wend. 5^0: "The witness must etate the facts on which the opinion 
might be founded, and leave it to the court and jury to draw the con- 
clusions." But the exclusion of such a gênerai question does not ex- 
cludè à statement of the facts and circumstances in détail, from which 
the jury can see the meaning or intention of the publication and of the 
facts which caused the witness to know to whom the article applied. 
The admissibility of such questions is recognized in the Maynard Case, 
iswpra, aiid by the text writerS. Odg. Sland. & L. 94, note, and 640, 
where the authoritiés are also collected. Indeed, Mr. Greenleaf goes fur- 
ther, andsays: 

"It £the meaning of tbe défendant!) may be proved by the testimony of any 
terson conversant with the parties and circumstances ; and, from the nature 
of the case, they must be permitted to aome extent to state their opinions, 
conelusiOins, and belief, leaving the grounds of it to be inquired into upon 
rtrosa-examinâtion. " 2 Greenl. Ey. § 417. 

The witnesses in this case to whose testimony exception was taken 
were not asked to whom, in their opinion, or within their knowledge, 
the article applied. They were asked if they knew to whom the article 
applied, to which they replied, "Yes," and were then asked to give the 
reaspn why they. knew; in-otherwords, to state the facts and circum- 
stances which showed who was pointed at by the publication. The tes- 
timony was not objectionable under the rule which excludes the opinions 
or conclusions of a witness. But,, if this particular testimony had been 
inadmissible, that fact would create no ground for a new triai. The 
testimony that the plaintiff was tl^e person named in the libelous matter 
was overwhelming. The défendant made no substantiel attempt to deny 
it. As was said in the charge, "the only, question in real and actual 
dispute is the question of damages." The improper admission of a sin- 
gle item of testimony upon the question of identity would bave been an 
uiiimportant matter upon a motion for a new trial. 

The second subject of exception was the refusai of the court to permit 
the défendant to show that afteir the plaintiff left school, and before her 
marriage, some time between five years and ninè years before the date 
of tbe libel, she studied singing in iN^ew York, for the purpose of becom- 
ing a singer upon the stage, and it was also said Uiat the défendant pro- 
posed to prove that she had sung upon the stage. This évidence wa» 
excluded, because in a previous part of the trial évidence offered by the 
plaintiff had been excluded upqii the defendant's motion, upon the 
strength of the statement of its counsel that he "made no attack upon 
the character, social standing, or position of the lady." The only ob- 
ject of the offered évidence was to mitigate damages by attempting to 
diminish her position or standing or character, as the resuit, in some 
way, of the circumstance that she had been, or proposed to be, a singer 
upon the stage. In my opinion,, the défendant was estopped from that 
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line of testimony. The principal point in the case is in respect to the 
damages, which are said to be excessive, and so large that the existence 
of préjudice or malice in the jury is elearly shown. The libel charged 
a married woœan, in a sensational and somewhat jeering manner, with 
having eloped with a man, her previous intimacy with whom, it was 
further said, had been freely spoken of in the city of her résidence. It 
was a pronounced statement of her disgrâce as a married woman, and 
was displayed in the columns of the paper in a manner intended to at- 
tract attention, and to give publicity to the story. It was known and 
couimented upon by a large number of people in the city where she 
lived, and was calculated to cause great injury to her réputation. No 
évidence was presented that it caused actual change in her social rela- 
tions or social status. The ofiicers of the défendant company had no 
Personal hostility or spite against the plaintiff, and no damages were 
asked ,i<^s: on that account. Punitive damages were asked for on the 
ground that the article was published wantonly or recklessly ; that is, with- 
out adéquate inquiry as to its truth, and with reckless lack of knowledge 
whether it was true or false. It was said by the défendant that it re- 
ceived the article in the usual course of business, from a news agency 
upon which it was in the Kâbit of relying for aecuracy, which it paid 
by the week, and not by the quantity, and that it published the article 
relying upon the source from which it came; and for thèse reasons, al- 
though it did not take other précautions before publication to verify the 
aecuracy of tlie story, it claimed to be freed from the charge of wanton- 
ness or recklessness. The jury were instructed that thèse were circum- 
stances which were fairly to be taken in mitigation of the act of the de- 
fendant, and, if thej' thought that thèse facts were sufficient to excuse 
the défendant from the duty of investigation, of inquiry, of delay for 
the saké of aecuracy, then they should not give punitive damages; but 
if they thought that the défendant was guilty of reprehensible négli- 
gence in the publication of the article, without further attempts to ver- 
ify its truth, they were justified in giving such a reasonable sum in dam- 
ages as should be an example to deter against similar future négligence. 
The jury evidently found that it was a case for punitive damages. In 
actions for libel the amount of damages is very peculiarly a matter for 
the jury. It is almost entirely within their discrétion, because there 
can be no fixed or mathematical rule upon the subject. Much dépends 
upon the circumstances of mitigation or aggravation, the notoriety which 
was given in the newspaper to the defamatory charge, the care or lack 
of care, the malice or the recklessness which characterized the publica- 
tion, and the necessity of giving to the public any information in regard 
to the existence of the charge; so that it is established that courts will 
not interfère with verdicts in libel suits upon the ground of excessive 
damages,, unless they are satistied that the verdicts were the resuit of 
gross error, préjudice, perverseness, or corruption. Gibson v. Cincinnati 
Enquirm], 2 Blip. 121; Townsh. Sland. & L, § 293. "A new trial will 
only be granted when the verdict is so large as to satisfy the court that 
it was perversely in excess, or the resuit of some gross error on a matter 
v.60F.no.5— 26 
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'of'pHricîple;'i('must be ghoti'rithat tbe jury either migcpnceived the 
case, ot aéted' underthô influence Of undue motives." Odg. Sland. & 

The claiiai of the défendant is.that the sum is so laïjgé that the jury 
mùst hiave beén influeribed by préjudice, or hàvè been îniproperly in- 
flamed against the défendant. The jury evidently thought that so much 
of the mitigation as rested upon the fact that the article, tvaa published 
as received frorn â news agèncy iîi the usual course of business did net 
tend to mitigate the damages. The amount of punishinent which they 
chose to inflict does not indicatfe to îrie that they acted from préjudice 
àgainst or hostility to tbe défendant, but that they thought that the gên- 
erai principle or System upon ii^hich tbe testimony sbowed that its even- 
îng paper was cohducted was ja wrçing ànd perilous System, and thatany 
défendant whq, in the course of bis business upon that System, and as 
the resuit ofit, published an article which would naturally cause great 
injury to a plaihtiff, exposed himself to heayy damages. 

The rbotion is dënied. 



Appelai of Battle & Co. 
(Ofttuit Court, E. D. Mlss&uH, E. D. May 4, 1893.) 

CO8TOM8 DDTIBS— Cl;,ASSIFI0ATION— "CHliORij:. Htdbate." 

Ucder tbe tai-iff of October 1, 1S90, chloral hydrate ia dutiab^e at 35 ver oent. ad 
valorem, under Sehednie A, par. 78, as a "chemical compound * • * not 
specially provided for, " and not at 5Q cents per pouad, under paragr^ph 74, as a 
"médicinal préparation, * * * of which alcohol is a couipouent part, or in the 
préparation of which alcohol is'used. " 

Application by Battle & Co., chemists, a corporation, for a review of 
the board of gênerai appraisers' décision with respect to the classification 
of certain imports. 

Dickson & Smith, îor petition-QTS. 

Geo. D. Reynolds, U. S. Atty. 

Thayer, District Judge, {ofaUy.y This is a case that ariseia under tbe 
customs law. The question in the case is wbether chloral hydrate is 
dutiable at 50 cents per pound, under paragraph 74 of Schëdule A of 
tbë tarifif act of Gctbbèr 1, 1890, as "a médicinal pi'epàration * * * 
of Which alcohol is a component part, or in the préparation ôf which al- 
cohol is used," or wbether it is dutiable at the rate of,25 per cent, ad 
valorem, under paragraph 76 of the same schëdule^ as "a chemical com>- 
potirtd * * * not specially provided for." Thôéoûrtiscompelled 
tb adopt the latter view, for thé fpllowing reasons: Chloral hydrate is 
not mentioned by name in the tariff act, and in that sensé it is not 
^'specially provided for." Furtbèrnaore, ail the experts agrée that it is 
"a chemical compound." It answôrs, therèfore, ail of the requirements 
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of paragraph 76 of Schedule A. On the olher hand, there are some 
gravé objections ïo classifyiiig it under paragraph 74 of Schedule A. In 
the Ërst |}laeë, it may be Said that alcohol is clearly net a component 
part of "chloral hydrate," because in the process of manufacturing the 
latter drug (when the alcohol process is employed) the alcohol is broken 
up into its constituent éléments, and does not reappear in the drug, and 
cannot be extracted therefrom, as it may be when used merely as a sol- 
vent or to treat oils or other fatty substances. The case for the govern- 
ment rests on the fact that alcohol is used in one of the most common 
processes employed for manufacturing chloral hydrate; henceit is claimed 
that it is "a médicinal préparation * * * in the préparation of 
which alcohol is used." 

A very substantiel objection to this view is that chloral hydrate may 
be, and sometimes is, manufactured by two processes from substances 
containing considérable starch, without the use of any alcohol. Chloral 
hydrate thus produced would certainly not be dutiable under paragraph 
74, and the resuit of holding the présent importation dutiable under that 
clause would be to impose a différent rate of duty on the same drug, de- 
pending upon the process of manufacture. Another view of the case is 
also entitJed to much weight. Considering the whole of paragraph 74, 
which reads as follows: "Ail médicinal préparations, including médici- 
nal proprietary préparations, of which alcohol is a component part, or 
in the préparation of which alcohol is used, not specially provided for in 
this act, fifty cents per pound," — it would seem as though congress in 
this clause ouly had in mind a class of médicinal préparations in which 
alcohol is used as an ingrédient without being broken up, either as a 
solvent, or to extract and hold in solution the médicinal properties of 
certain vegetable substances or drugs. The use of alcohol in the manu- 
facture of chloral dydrate bears no analogy to the uses last mentioned. 
The drug is manufactured in the alcohol process bypassing dry chlorine 
gas through alcohol. Byso doing, the alcohol is broken up chemically; 
a part ot its hydrogen is liberated, and is replaced by atoms of chlo- 
rine. The process results in the formation of a solid substance of a crys- 
talline structure, which is then treated with water to lorm chloral hy- 
drate. 

As before stated, other substances containing starch may be used in 
lieu of alcoliol, to supply the éléments necesaary to form chloral hydrate. 
In view of the manner in which alcohol is treated in the process above 
described, the court considers it extremely improbable that chloral hy- 
drate was one of the médicinal préparations which congres? intended to 
make dutiable under paragraph 74 of Schedule A. Under the testi- 
mnny, it is ^Iso doubtful whether chloral hydrate is, in a strictly légal 
or dictionary sensé, "a médicinal préparation." In the form in which the 
présent importation was made, it is clear that the article in question is 
not a complète médicinal préparation, tor the reason that it cannot be 
administered in the form in which it was imported, but must be further 
prepared by. the druggist or apothecary. While the case is not entirely 
free Irom djQubt, I think, for the reasons above stated, that the article in 
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question sîibuld be assessed undér paragraph 76 as "a cîipmîcal compound 
Qot speciaÙy providéd for," aad at tbe rate of 25 pei cteat. ad vcdortn, 
Jadgtueut accordingly. 



United States v. McGeath «f d, 

(mstrict Court, E. D. LouUiana, May 11, 1892.) 

No. 12,873. 

CnsTOMS DtrTiES — Entbt under Bond— WiTaDRATTAL — Adsitional Dutt. 

Under Act Cong. Oot. 1, 1890, (26 St. at Large, p. 624,) 8 50, goods deposited ta 
bond prlor to the date thereof, for whloh no permit of dellvery bas Issued, and 
withdrawn before Febrnary 1, 1891, but after the above law went Into effect, aro not 
subject to tbe additional duty of 10 per cent, providéd by Rev. St. U. S. S 2970. 

At Law. Action by the United States against James McGrath & Son 
to recover thé additioûal duty of 10 per cent, prescribed by Rev. St. U. 
S. § 2970, upon goods withdrawn from bond. Verdict directed for de- 
fendants. 

Wm. Grçmt, for complainant. 

Gurley & M(Men aad W. 0. jHiirt, for défendants. 

BiLLiNGS, District Judge. The décisions by the treàsury department 
as to the question involved in this case hâve not been uniform. It is a 
pure question of law, and arises from the follo^ring facts, which are un- 
disputed: Merchandise was imported and entered in borid prior to the 
passage of the act of October 1, 1890, to wit, in November ànd Decem- 
ber, 1889, and was withdrawn after the 6th day of October, 1890, and 
after one year, but within three years Of the time when it was entered 
and dejposited in a bonded warehouse, and before February 1, 1891. It 
had not been in the warehouse a year at the time the présent law went 
into eflect. The dnties upon this merchandise were the same in the 
former and the présent act, and were liquidated and paid without the 
addition of the 10 per cent, additional duty, which is providéd for by 
section 2970 of the Revised Statutea. This suit is brought to recover 
that additional duty of 10 per cent. It may be stated also, as a fact, 
that no permit of delivery had been issued to the importer or bis agent 
prior to October 6, 1890. If the statute of October 1, 1890, had not 
contained section 60, when we consider the public reasons against im- 
plied repeala of provisions imposing customs duties, there would hâve 
been presented a difficult question as to the effect of the gênerai repeal- 
ing clause contained in section 65, when taken in connection with the 
proviso contained in that section. But section 50 (26 St. p. 624) bas 
made spécifie provision for tbe case of merchandise which had been entered 
in bond prior to the 6th of October, 1890, and subjects the duties upon 
ail Buch merchandise to the effect of the gênerai repeaiing clause. With 
tliis spécifie provision as to the duties upon goods already imported and 
in bonded warehouse, making them subject to no duties other than those 
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imposed upon goods subsequently imported, there was no "accruing or 
accrued-right" 6f the government, and no "liability" of the importer for 
the additional 10 per cent., and the gênerai worda of the repealing sec- 
tion operated upon this provision of the previous statute for this duty 
hère sought to be recovered. Section 50 provides: 

"That, on and after the day when this act shall go into effect, ail goods, 
wares, and merchandise previoiisly imported. for which no entry has been 
made, and ail goods, wares, and merchandise previously entered, without 
payment of duty and under bond for warehousing, transportation, or any 
other purpose, for which no permit of delivery to the importer or his agent 
has been issued, shall be subjected to no other duty, upon the entry or the 
withdrawal thereof, than if the same were imported, respect! vely, after that 
day: provided, that any imported merchandise deposited in bond in any pub- 
lic or private bonded warehouse, having been so deposited prior to the first 
day of October, eighteen hundred and ninety, may be withdrawn for consump- 
tion at any time prior to February first, eighteen hundred and ninety-one, 
upon the payment of duties at the rates in force prior to the passage of this 
act: provided, further, that, when duties are based upon the weight of mer- 
chandise deposited in any public or private bonded Warehouse, said duties 
shall be levied and collecled upon the weight of suoh merchandise at the time 
of its withdrawal." 

This was "merchandise entered without payment of duty and under 
bond for warehousing," and "no permit of delivery had been issued." 
Therefore it can be subjected to no other duty upon the withdrawal 
thereof than if the same had been imported after the new law was in 
force. It is placed by the new statute in the same situation, as to duties 
additional or chief, as if it had been imported after October 6, 1890. The 
question presented hère is not, as was that in Fabbriv. Murphy, 95 U. S. 
194, one as to an implied repeal, for the new statute has expressly pro- 
vided for the case of goods already in bond. It is conclus! ve that con- 
gress was dealing with the whole subject of duties, for, in the follow- 
ing clause or proviso, they give the importer whose goods are in 
the bonded warehouse the option to pay the duties at the rates in 
force prior to the passage of this act. Section 54 provided for the ex- 
tended period during which ail goods, both those previously and subse- 
quently imported, might remain in bond. Section 50 placed the goods 
already in bond on an equality with those afterwards imported in respect 
to duties. I shall therefore instruct the jury to find a verdict for the de- 
fendants. 
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JJswÉD Statés V. RiDEB d ol,, County -Commîssîoners." 

(District CoMrt, s. X».; Ôhio, Jr. £». May U, 1892.) 
No. 311. 

1. Nattsibui Waturs— BKiDftBS— Sufpioibhct oï Notiou ïo Peovidii «Dhxw." 

County commisslocers of M. county, Ohio, were notifled by the secretary ot war, 
February 3S, 1881, to provldo â state bridge over the M. river, wlth a "draw" for the 
passage of boats, on or béfore Séptember 30, 1891. The commissioners had no funds 
with which to provide the*draw,"<;oiild make no levyforthat purpose until March 
or June^ 1891, \irhich levy would not be collectible in full before December SOth ot 
tbe year foUowing. The commissioners had applled to the législature for the neo- 
essary fùnds without snccess, and had no opportunlty to submit the question of 
the nécessary ezpenditure, whlch ezceéded $10,000, to a popular vote, as required 
in case of snch excess. Held, tbat the notice did not give a reasonable time in which 
to provide tbe "draw. " 

2. SaMB— POWEB» O» SECSETABT O» WaB— CONSTITtrriONALITT OT AOT. 

Act Cong. Aug. 11, 1888, (25 U. S. St. at Large, p. 424, $S 9, 10,) providing that, 
When the secretary of wtir shall hâve reason to believe that any bridge is an ob- 
struction ta f ree navigation, he shall give notice requiring the bridge to be so altered 
as tfi render navigation through or under it easy and unobstructed, and imposing a 
penalty On the controllers of the bridge for failing to make such provision, is un- 
constitutlonal, in that it delëgatesto the secretary of warpowersezclusively vested 
in OongreM. U. S. v. Keokuk & H. Bridge Co., 45 Fed. Rep. 178, followed. 

At Law. Information against Frank M. Rider, John F. Burgess, and 
others, county commissioners of Muskingum county, Ohio, for failing 
to provide a bridge with a " draw " for the passage of boats. There waa 
a verdict and jndgment for plaintiff, and défendants move for a new trial. 
Motion sustained, and final judgment entered for défendants. 

John W. Herron, for the United States. 

F. H. Southard and S. M. Winn, for défendants. 

Sage, District Judge. The défendants are prosecnted under an infor- 
mation founded upon the fourth and fifth sections of the river and har- 
bor act, approved September 19, 1890. Thé charges are, in short, that 
on the 15th of October, 1891, the défendants were the county commis- 
sioners of Muskingum county, Ohio, and as such empowered by the law 
of Ohio to construct, alter, and keep in repair ail nécessary bridges over 
streams and public canals on aU istate and county roads, and then and 
there had control of the bridge across the Muskingum river between Tay- 
lorville and Duncan's Falls; ahd thei secretary ofwar of the United States 
having good reason to believe that said bridge was an unreasonable ob- 
struction to the navigation of said river, a navigable stream over which 
the United States has jurisdiction, gave written notice to the défendants 
on the 19th of December, 1890, that said bridge was considered an ob- 
struction to navigation by reason of the fact that it had no draw for the 
passage of boats by way of the new lock just above the south end of the 
new bridge at Taylorsville, Ohio, and, in order to afford défendants a 
reasonable opportunity to be heard and give évidence in regard to said 
complaint, the 6th of January, 1891, was named and a place fixed for 
that purpose; that the time was extended to the 3d of February, 1891, 
and that on the 25th of February, 1891, the secretary gave written notice 
to the delendants that said bridge was an unieasunable obstruction to 
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the free navigation of said river, for the reason above stated, and required 
the construction of a draw span therein in accordance with plans shown 
in a map attaclied to eaid notice, and served «pon the défendants; said 
notice prescribed that said draw span should be made and completed 
within a reasonable time, ta wit, o» or before the 30th of September, 
1891 ; that personal service of said notice was made on the 3d of March, 
1891; that afterwards the défendants, on, to wit, the 15th day of Octo- 
ber, 1891, after receiving eaid notice, did unlawfuUy fail and refuse to 
comply with the order of the secretary, and to make the altérations afore- 
said, contrary to theform of sections 4 and 5 of the act above referred to. 
Those sections are as foUows: 

"Sec. 4. That section nine of the river and harbor act of August eleventh, 
eighteen hundred and eighty-eight, be amended and re-enacted ao as to read 
as foUows: That whenever the secretary of war shall hâve good reason tobe- 
lieve that any railroad or other bridge now consiructed, or which may Lere- 
after be constr'ucled, over any of the navigable water ways of the United 
States, is an unreasonable obstruction to the free navigation of auch waters, 
on account of insufficient heigbt, widtb of span, or otherwise, or where tbere 
is difiBcuIty in passing the draw opening or the draw span of such bridge by 
rafts, steamboats, or other water craft, it shall be the duty of the said secre* 
tary, licst givlDg the parties reasonable opportunity tobe beard. to give notice 
to the persons or corporations owning or controUing such bridge so to alter 
the same as to render navigation through or under it reasonably free, easy, 
and unobstructed; and in giving such notice he sball specify the changes re- 
quired to be made, and shall prescribe in each case a reasonable time in wbich 
to make tbem. If at the end of such time the altération bas not been made, 
the secretary of war shall forthwith nOtIfy the United States district altorney 
for the district in which such bridge is situated, to the end that the criminal 
proceedings mentioned in the succeediiig section may be taken. 

"Sec. 6. That section ten of the river and harbor act of August eleventh, 
eighteen hundred and eighty-eight, be amended and re-enacted so as to read 
as follows: That if the persons, corporations, or associations owning or con- 
troUing any railroad or other bridge shall, after receiving notice to that effect 
as hereinbefore required from the secretary of war, and within the time pre- 
scribed by him, willf ully fail or refuse to remove the same, or tp comply with 
the lawful order of the secretary of war in the premises, such persons, cor- 
poration, or association sball be deemed guUty of a misdemeanor, and, on 
conviction tbereof, shall be punished by a âne not exceeding Qve thousand 
dollars; and every month such persons, corporation, or association shall 
remain in default in respect to the removal or altération of such bridge shall 
be deemed a new offense, and subject the persons, corporation, or association 
80 ofEending to the penaities above prescribed," 

Upon the trial, the évidence being in, a pro forma verdict of guilty 
was taken by consent, with the understariding that the questions of law 
involved should be presented and considered on motion for new trial. 
They are as follows: 

1. Was the notice to the défendants reasonable? The charges of the 
information in regard to the notice were established by the évidence, and 
are not disputed. It bas been held that where the facts are oleari what 
is reasonable notice or reasonable time is always a question exclusively 
for the court. Toland v. Sprague, 12 Pet. 336; Wiggins v. Burkham, 
10 Wall. 132. It appears from the évidence that, at the tiraeof the 
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Éervice of said notice, the défendants had no funds with which to make 
the required change; and that under the statute of Ohio they, as com- 
missionera, could only make levies for bridge purposes at their March 
or June (Session in each year, one half of which would be collectible net 
before the 20th of December of the year foUowing. It also appears from 
the évidence that the défendants applied for législation au thorizingthem 
to raiÈie the funds with which to make the change required, and that 
their application failed, and the défendants introduced évidence tending 
to prove that the cost of the required change will exceed the sum of 
$10,000, which, however, is denied by witnesses for the government. 
The défendants, under the statutes of Ohio, cannot expend, in con- 
gtructingt' altering, pr repairing any bridge, a sum in excess of $10,000 
iwithout spécial authority from the législature, or without submitting the 
aahlé tô El vote of the peoplô of the couttty at some gênerai élection; and 
there was no général élection after the service of notice, excepting the 
sprin^ Section, on the first Moridày of April, and the state élection, on 
the first Tuesday after the first Monday of November. The first of thèse 
dates was too early after the notice, and the last was after the limit pre- 
Bcribed by the notice. The défendants. had no authority in the matter 
exèepting ias cdunty conimissioûers. ' They had hï* bridge fund to dràw 
ïïpôn', and no authority ol làW to incùr any obligation excepting upôn 
their indîvidual responsibility. It would be manifestly uureasonable to 
e?.pect them to proceed without the authority ot local la^v, and without 
money, upon their own responsibility, to ineur the expense involved in 
making the required changes, whether the cost would hâve been less or 
rdore than $10,000. The notice was not reasonable, and therefore, if 
upon no otherground, the verdict must be set aside. 
: 2. The main question, and that which goes to the root of the matter, 
:s whether congress bas the power to confer upon the secretary of war 
the authority attempted to be conferred by the act. In accordance with 
its terms, whenever he has good reason to believe that a bridge is an un- 
Têasonable obstruction to navigation, he is to give notice to the parties 
oWning or controlling the same — after first giving them reasonable op- 
portiinity to be heard— to ijûake such altérations as he may specify, and, 
upon their failure or refusai to make the same within a reasonable time, 
they are to be deemed guilty of a misdemeanor, and the secretary may 
direct the institution ' of criminal proceedings. The power of the 
secretary dépends upon bis having adjudged thàt the bridge is an ob- 
\5truction, and his adjudication is made final and conclusive. This is a 
judicial power. The question is one of fact, or a.mixed question of law 
and fact, and it cannot be determined by a court without a jury unless 
the défendant consent. It was held in Grant v. Raymond, 6 Pet. 242, 
Chief Justice Marshall announcing the décision, that the secretary of 
state of the United States is not an ofScer in whom, under the constitu- 
tion, judicial power can be vested. In that case the secretary had gone 
through with the form of reissuing a patent for an invention. Itis true 
that there was not then any statute authoriàng a reissue. The original 
patent had been granted by the président, signedby him, and counter- 
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signed by the secretary. It was returned to the patent office, and can- 
celed, owing to the defective spécification on which it was issued, and 
another patent issued with a corrected spécification. The argument in 
favor of the reissue was that the department of State had eleariy the 
right to correct an inadvertent or innocent mistake. But the court said that 
the question of inadvertence or naistake was a judicial question, which 
could not be decided by the secretary of state. It is also true that 
within a few months after the décision of that case congress enacted a 
statute making it lawful for the secretary of state, upon the surrender of 
a patent invalid or inoperative by reason of inadvertence, accident, or 
mistake, as specified in the act, to cause a new patent for the same in- 
vention, and for the residue of the term of the original patent, to be is- 
sued, the reissued patent to be liable to the same défenses as the 
original; and that subsequently the authority was vested in the com- 
missioner of patents, with whom it remains to this day. But there is 
this radical difî'erence between the case of a reissued patent and the case 
now before the court: The patent, original or reissued, is only prima 
fade évidence of an exclusive right in the patentée, and it is open to 
ail défenses, including, in the case of a reissued patent, those involving 
an investigation into the question whether there was in fact any such in- 
advertence, accident, or mistake as was requisite to authorize the re- 
issue; while hère the secretary of war finds and décides conclusiyely 
and finally whether the bridge is an obstruction, whàt changes shall be 
made, and within what time; and the only questions left open to be 
tried in the criminal prosecution for misdemeanor, which he is author- 
ized to set on foot, are whether he has made the findings and décision, 
ordered the changes, given the proper notices, and whether the défend- 
ants hâve complied with his orders. 

In this case the bridge was built about 1874 by the board of com- 
missioners of Muskingum county by virtue of a grant from the staté of 
Ohio under the act of the législature of March 25, 1870. The Mus- 
kingum river is entirely within the state of Ohio. Since 1838, and until 
the date hereinafter mentioned, it has been under the control of the 
state, through its board of publie works, which maintained a System of 
slack-water navigation until the cession of the river and its improve- 
ments by thé state of Ohio to the fédéral government, March 21, 1887. 
Since that time the gênerai government has caused to be constructed in 
a dam at the head of rapids above said bridge, on its west side and 
under the bridge, an artificial channel. It has also raised the locks 
and dam on the river below, thus raising the level of the water above, 
some four feet. Thèse improvements and changes furnished the occasion 
alleged for requiring the proposed changes in the bridge. The right of 
the state of Ohio to erect or authorize bridges over the river which 
should not interfère with its navigation is conceded, and that such 
bridges were lawful structures. But it is urged for the government that 
they were built subject to the power of congress at any time to act upon 
the subject of the navigation of the river, and to define what structures 
should beregarded as interfering with that navigation; citing Gtteanv. 
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ii'M«t7%/i;iff,;^Wall. 731. Thereisia long séries of cages deqided bythe 
suprême oqurty and. ci ted in C/.iS,;v. Keokukdc H. Bridge Go.,45Fed. Rep., 
^t page.XSO, suatainipg the gençral propositiop as aboyé, stated. But the 
quesitiop tp 1?% tiare deoided is Wi^ether congress could delegate, as it bas 
Ufldertaken tp doj its authority in the premises to the seoretary of war. 
J(Iy conGhjgion is that it could not. The reasons for this conclusion are 
so well and so fuÙy set forth by Judge Shieas in U. S', v. Kedkuk&H. 
BiidgeCor-y cited above, that it is sufiicient to refer to that case, and to 
express j ^8 I dô, my concurrence in the reasoning and conclusions of the 
opinion, th^rein,, 

ufTheryerdict against, the défendants will be set aside, and the judg- 
ipent qf the çpurt will, be that sectipns 4 and 6 of the river and harbor 
açti Qf;Septeml)er J.9, 1890, upon which the information is based, are 
UQConstitutional, and that the défendants go hence without day. 



,1 , United Statjss 0. Gayloed. 

; ., (District Coiwt, s. D. ZîHnote. January, 1883.) 

1; MAIM— OisaOBNE MaTTBB— SBAIB» EjNVliLO^E. 

Since Bev. St. $ 8893, relating to uuming nonmailable matter, waa amended 
bythe insertion of the word "writmg," ail writmgs, whether jnclosed undera 
sealed énvëlbpe or not, slgned or uosiguéd, that are of an ohsceàe, lewd, or lasoiyl- 
■oué teharaoter, are nonmailable matter, and do vered by the statute. 

ai'SAMB— PCBLîCATlOS OP WrITINO. . 

Inclosiog an obscène, lewd, or lascivious writing In a sealed envelope, and mail- 
ing it Vo another, constlttttés a publicatloti of the writlng, within the meaning of 

the statute. 

At Law. ; 

This vas an indiçtment under section 3893, Rev. St. U. S., for 
iUailing obscène writings. There were three counts, each charging de- 
fendant, ^ith "deposjtiRg in the mail of the United States, for mailing 
and delivejïy,»» certain obscène, lewd, and lascivipus writing, purporting 
to be a ietter," etc., "which said writing is so lewd, lascivipus, and pb- 
sçene that thesame would be offensive tp the court hère, and imprpper 
tp be placed upon the records thereof, which said writing then and there 
was inclosed in a Ietter envelope, said Ietter being then and there ad- 
dressed," etc. A motion; was made to quash the indiçtment on the 
ground'that the obscène, lewd, and lascivious expressions were not set 
fprth in the indiçtment, which motion was overruled by the court. De- 
fendant thereuppn entered a plea. pf "Guilty," and moved for arrest pf 
judgment— jPïrst, ou the ground that the statute did not include private 
Oopamunications which were sent under coyer of a seal, such as letters, 
etc.', but was intended to embrace only such matter as. was classed un- 
jdéythe head of publications, suqh as circulars, etc., which were sent 
subject to the scrutiny of postmasters, and to be detained by them in 
case of their beiog determined to be nonmailable matter; and, second. 



' EX PAETÏt GEI8LEB. '-'' 411 

that the sèndîng of such letters dîd not constituée a publication of ttie 
writings therein inclosed. 

James A. ConnoUy, U. S. Dist. Atty., and Edward Roe, Asst. U. S. 
Atty., for the United Statek 

John M. Palmer and Jarnea C. Eobinson, for défendant. 

Treat, District Judge, (praUy.) Sincethia statute bas been àmended 
by the insertion of the wotd "writing," I am of opinion that ail writ- 
ings, whether inclosed under a sealed envelope or not, signed or un- 
signed, that "are of an obscène, lewd, or lascivious character, are non- 
mailable matt«r, and covered by the statute. As to the question raised 
regard ing what constitutes a publication, I shall hold that tô inclose an 
obscène, lewd, or lascivious writing in a sealed envelope and mail it to 
another is a publication of that writing, and would place it within the 
power of the party receiving the letter to instituts a prosecution for the 
offense. 



Ex parte Geisler. 
(Circuit Court, N. D. Texas. June, 1883.) 

CotJNTEKFEITINa — JCKISDIOTION OF StATB COUBTS. 

The judiciary actof 1789, S 11, provides for the ezclnslvecogntzanceby the United 
States courts of ail offenses agalnst the laws of tbe United States, unless such laws. 
otherwise direct. Aot Cong. 1835, § 20, (Rav. St. U. S. % 5457,) and section 26, (Rev. 
St. U. S. § 5328,) providing for the punishment of the counterfeiting of coin, dé- 
clare that "nothing in this act shall be constraed to deprive the courts of the indl- 
vldual States of jurisdiotion of the laws of the several states over ottensea made 

gunishable by this aot. " Seld, that the stata courts hâve power to punish ooun- 
srfeiting under tbe state statutes. 

Pétition by Adam J. Geisler for Writ of Habeaa Corpus. 

Article 463, Pen. Code Tex,, déclares: 

"If any person, with intent to defraud, shall pass, or offer to pass, as true, 
or bring into this state, or hâve in bis possession, with intent to pass as irue, 
any counterfelt coin, knowing the same to be counterfeit, he shall be punished 
by imprisonment in the penitentiary not less than two nor more than flvo 
years." 

The petitioner was indicted in the district court of Grayson county, 
Tex., for a violation of this article of the state law, was tried and con- 
victed, and sentenced by the court, in pursuance of the verdict of the 
jury, to imprisonment in the state penitentiary for the term of two 
years. He now seeks discharge from imprisonment, on the ground that 
the court by which he was tried and sentenced had no jurisdiction of 
the offense with which he was charged, and of which he was convicted. 

S. W. Miner, for petitioner. • 

Woods, Circuit Justice. The ground upon which the jurisdiction of 
the state court is denied is that the offense charged was an offense cog- 
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Rizable utîder the authority of the United States, and tbat the courts 
of the United States hâve exclusive jurisdiction therepf. ; The judiciary 
ç^t.of 1789, § 11, (1 St. p. 78.,) provides that. lïhe circuit courts shaU 
hâve exclusive cognizance of ail crimes and offepses cognizable under 
the authority of ^ the United States, except when this act otherwise pro- 
vides or the laws of the United States shall otherwise direct. The pe- 
titjQn IçMP hàbeas corpus is baged on this section. After the passage of 
thçvflQt of 1789, tp-wit, on M^rch 3, 1825, an.act was passed entitled 
l'An '^çtiuipre effectually to provide for the punishment of certain crimes 
againsfethe United States, and for other purposes." 4 St.. p. 115. The 
tweotàeth section of this act declared it to be an offense to pass, utter, 
pubJisfecor seU, or attempt to pasp, utter, publish, or sell, as true, any 
falsç,; fprgedj or counterfeited coin,' in the resemblance or similitude of 
th^ gftld or BÏlver coin which hadbeen or might hereafter be coined at 
tti|§ înirjtqf the United States. ; This section,, with a slight amendment 
incorporated therem by the acts of February 12, 1873, (17 St. p. 434,) 
and the act of January 16, 1877, (19 St. p. 223,) is still in force, and 
constitutes section 5457 of-the United States Revised Statutes. The 
twenty-sixth and last section of the act of 1825 declared: 

"Nothing in this act contained shall be construed to deprive the courts of 
the individual states of jurisdiction of the iaw3 of the several states over of- 
fenses made punishable by this act." 

This section is still in force, and appears, in substance, as section 
5328 of the United States Revised Statutes. Conceding what is un-, 
guestiOlitiWy well settled,: tha,.t-oongress may exclude the jurisdiction 
pf the courts 6f the states frona, pSenses within the power of congress 
to punish,' — Houston v. Moore, 5 Whe&t. 1; The Moses Taylor, 4 Wall. 
411; Kftrtm v.Bunter, 1 ■Wheat. 304; C'o?n. v. FuUer, 8 Metc. (Mass.) 313, 
-^it appears, in respect to the offense of which the petitioner stands con- 
victed, not only that congress has not excluded, but on the contrary 
has expressly reserved andreçognized, the jurisdiction of the state courts. 
The district court of Grayson county had therefore jurisdiction to try 
and fientençe thg petitioner for , the offense with which he was charged, 
and whereof he .was convicted, and his imprisonment under such seqtence 
is lawfui. The pétition for the writ of Aa&eas corpus must therefore be 
denied. 
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United States v. Muiholland. 
(VistHot Cowrt, D. Kmtuchy. April 21, 1892.) 

1. PosT Opfioes— Laroent fbom Maii/S— Evidbhoe— Hearsat. 

Evidence of an admission of the theft of a registered letter, made by a person 
since deceased, is not admissible upon the trial of a postmaster lor the embezzle- 
ment of such letter, as it is not sucli a déclaration against interest as admits of the 
introduction of hearsay évidence. 

2. Bame-^Eviiiencb— Remotbnbss. 

Evidence is. not admissible in such a case that the déclarant vras caught in the 
act ofstealing money Irom the post office nearly six months after the letter had 
been stoièn, especially as it was not shown that he could hâve had accese to such 
letter in the course of his officiai duties or otherwise. 
& TSett Thial— Newlt-Discovébed Evidence— Ex Parte Aitidavitb. 

£x ):;arte affldavits, upon motion for a new trial, madebywitnesses forthestate, 
containing ptatements more favorable to the défendant than the testimony given 
at the trial, YriU. not sustain a motion for suoh new triaL 

At Law. 

At the November term, 1891, in the district court of the United States 
for the district of KentUcky, the grand jury retumed an indictment 
against défendant, as follows: 

"United States of America, District of Kentucky — set.: In the district 
court of the United States for the Bixth judicial circuit and district of Ken- 
tuclsy, held at Padncah, November term, in the year of our Lord eighteen 
hundred and ninety-one. ffirst Count. The grand jurors of the United 
States of America, impaneled and sworn, and charged to inquire in and for 
the district Qf Kentucky, on their oath présent that Hugh Mulholland, late 
of the district aforesaid, on the seventeenth day of July, in the year of our 
Lord eighteen hundred and ninety-one, in the district aforesaid, being then 
and there emplbyed in a department of the postal service of the United 
States, to wit, as postmasterat Paducah, Kentucky, feloniously did secrète 
and embezzle a certain letter, which had then and there corne into the posses- 
sion of the said Hugh Mulholland, and which said letter was intended to be 
conveyed by mail of the United States, and was then and there addressed to 
M. A. Sills & Son, Model, Tennessee, and which said letter then and there 
contained articles of value, to wit, two hundred and eighty-sevenand twenty- 
nine hùndredths dollars, consisting of United States treasury notes and 
national bank notes, and of the value of S287.29, and a further description 
of which said letter and its contents is to the jurors aforesaid unknown; 
against the peace and dignity of the United States, and contrary to the form 
of the statute iu such case made and provided. Section 5467, Rev. St. par. 1. 
Second Count. And the grand jurors aforesaid, upon their oath aforesaid, do 
further présent that the said Hugh Mulholland on the seventeenth day of 
July, in the year of our Lord eighteen hundred and ninety-one, in the district 
aforesaid, being then and there employed in a department of the postal serv- 
ice of the United States, to wit, as postmaster at Paducah, Kentucky, felo- 
niously did steal and take certain articles of value, to wit, treasury notes of 
the United States and national bank notes, amounting in the aggregate to, 
and of the value of , two hundred and eighty-seven dollars, out of a certain let- 
ter then and there addressed to M. A. Sills (fe Son, Model, Tennessee, which 
said letter had then and there corne into his possession in the regular course 
of his officiai duties, and which said letter was then and there intended to be 
conveysd by mail of the United States, and which said letter was not deliv- 
ered tp the party to whom it was directed, and a further description of which 
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sald letter and its contents is to the Jurors aforesaid.unknown; against the 
peace and dignity of tlie UhitMi StàteS, àM cbnttàfy W the form of the stat- 
ute in such case made and provided. Section 5467, Bev. St. par. 2. Third 
Count. And the<.gtand jurors afosesaidi npon their oatliiaforesaid, dofur- 
ther présent that the said Hugh iviulholland, on the seventeenth day of July, 
in theyear of ourLoideighteenhuBdredaaîdniiiety-one, in the district afore» 
saidi'^eloôiously'did ateal and take frpm and out of the mail of the United 
StaÉisSvIff^^iV P'?* °t^''^f PPst wBce atj {"aducah, Eentucky, a certain letter, 
■wTiicn sàidlètter wàs ttiën and therë dïrected toM. A. Sills&Sqn.Model, Ten- 
nessee, and a f urther description of which said letter is to the jurors aforesaid 
«nkhownîiagainst thé peace and dignityôfthéUnited States, and coiitrary to 
tllfe fçjrm tiï the statute in such case niàdç and prcrvided. Stection 5469, Rev. 
Stl pkr. 1." J^onrth Coïikt. And the gràild jurorâ âforesaîd, npon theiroath 
aforesaid, do further présent that the sajd Ilugii Mulholland. on the seven- 
teenth day of july, in the year of our liOrd. eighteen hundred and ninety-one, 
in the district aforesaid. felonionsly did take from the mail of the United 
States, to wit, ont of the post office at Paducah, eentucky, à certain letter 
then and tbere addressed to M. A. Sills & Son, Model, Tennessee, and did 
then and there open and embezzle said letter, which said letter then and there 
contalâed articles of value, to wit, United States treaaury notes and national 
toank notes qf thp value «f two hundred and eighty-SEven, dollars, and a fur- 
ther description of which said letter and its contents is to the jurors aforesaid 
unknown ; against the peace and dignity of the United States, and contrary 
to tbe form ôf the statute in such case madë and provided. 

"Geo. W. JoLLY, United States Attorney." 

On thelSth and 6th days of April, 1892, the défendant was tried, and 
the jiM'yreturned a verdict as foUows: ' 

"Wéi; the jury, find the défendant gnilty as. charged In the within indict- 
ment.*','."^';' 

After the verdict was rendered the défendant moved the court to set 
aside thé verdict, and grant a new trial, on the foUowing grounds, to 
wit: 

"The dépendant, Hugh Mulholland, Jr., moves the court to set aslde the 
verdict pf the jury, and grant a nèw triai herein, for the following reasons, 
tô Wit: {1) The verdict of the jury is contrary to the law, as given by the 
court in bîls charge, and against the évidence. (2) Because of errors com- 
mitted by the court, in this: . That the défendant offered to prove on the trial 
by the witpess Samuel Williams that in a conversation between the said wit- 
nessànd oHe Edward Kihg, in December, 1891, in the town of Paris, Ten- 
nessee, Said King stated that he had to leave this country; that he was guilty 
of taking tiie registered letters that said Mulholland was charged witii taking. 
To the introduction of said testimony the government objected, and the court 
sustained said objection, and would not permit tlie said testimony tobe intro- 
ducêd; to which ruling of the court the défendant objected and excepted at 
the time, and Still objecta and excepts. (8) Because of the eri'ors committed 
by the court, in this: That the défendant offered to prove on the trial by the 
witnéss Mîss Lena Heniieberger that the said Kiiig In, December, 1891, in 
the çityof Paducah, Kentucky, the post office in the said dty, was (iaught in the 
act of stealing a twenty-doUar gold pièce from the mcfney ^rawer in the said 
post office; that said King returtied the tnOney, and coriîeased to her that he 
had takeh the said money, and that sàid King ou July 16 âhd 17, 1891, was 
in the emplôy of the postal service, and was in Paducah daily during said 
mOnth; that the government objected to the introduction of the said testi- 
mony, and the court sustained tbe said objection, and refused to permit said 
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introdocjKonof said testimooy; to which ruling of the court the défendant ob- 
jeeted and éxcépted àt the time, and still does object and exeept. (4) Be- 
causesinOT the trial of this cake new évidence in behalf ôf the défendant bas 
been discovered in thts, tô Wit: Thatthegovernment'switness James With- 
row, before the trial o£ this case, told H. E. Thompson, o£ the city of Padu- 
cah, that he(Withrow) rémembered to bave seen the letter directed to the 
postmaster at Model, Tennessee, inclosed in, a registered envelope at the time 
Miss Henneberger says she;Saw the said letter, and which is the same letter 
fiàëntîbned in the indïctiiiéût; and that this t^tlmony was not known to 
the défendant until since the verdict of the Jury. Wherefore the défendant 
pràys for a niew trial." : 

George W. Jdlly,}]. S, Àtty. 
. Wm. Lindsaij, St. John Boyle, J. Q. Wicliffe,BumeU & Dalîam, and 
Frank Sagan, for défendant. 

Babe, District Judge. The défendant bas filed grounds for a new 
trial, and as they présent an interesting question, and the motion is of 
much importance to the défendant, I hâve considered the motion with 
care. .1 

The second and third grounds are the most important, and will be 
considered first. They are that the coiirt erred in npt allowing the de- 
fendant tq prove by Miss JËenneberger that one King was, in December, 
1891, çaught in the act of stealing a $20 gold pièce frora the money 
drawerof the post office at Paducah; and that he then confessed he had 
taken the money, and returned it; and that he was on the l5th and 17th 
of July, 1891, in the railway postal service, and was in Paducah daily 
during the month of July, 1891. And that thé court erred in not allow- 
ing the défendant to prove by Samuel Williamson that said King in the 
month of De^cember, 1891, in the town of Paris, Tenn., told him CWil- 
liamson) that he (King) had to leave the country, and that he was guilty 
of takit% the registered letters the défendant was charged with taking. 
The défendant proposed to prove by this witness that this conversation 
was a day before King i^jUed himself, and after the stealing of the gold 
pièce froni the money drawer of the post office. The défendant was per- 
mitted to prove any fact or circumstance which would show, or tend to 
show, that other persons than himself had access to the registered letter 
apartment, or had possession of the registered letter after it was received 
by the défendant, or the opportunity to get into the registered letter 
apartment, or to handle the registered letter, or to bave access to it in 
any way whatsoever. We thought the fa|Ct that a postal clerk was caught 
stealing in the same postjOffice, nearly six, nionths after the registered let- 
ter and contents were charged to hâve been taken, was too remote, and 
only calculated to mislead. the jury. We still think the theft of King 
commi^ted in December did not throw the slightest light upon who com- 
mitted a thçft the previo.us July, especially as it was not shown that 
King was ever in, or had access to, the registered letter apartment, or 
that he had access, or could hâve had access, to this registered letter in 
the course of his officiai duties or otherwise. The fact that King was 
caught stealing in December might tend to prove that he was capable of 
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âtèafing în the prevîdùà Julj', and thûs increase the p^rofeâbî^ty of the 
triith of his admission of'guilt of having stolen the registerèd îetter in 
J:«ly, but as independent évidence it is uot admissible. If admissible 
at ail, it musl be in connection with King's statement which he issaid 
to bave made to Wiliiameon. Thecounsel for défendant bas not pressed 
this ground for a new trial, and I therefore proceed to consider whether 
the statement Said to hàVe been naade by King to Williamson is com- 
pétent évidence. 

This statement of Kingwas not made under the solemnity of an oath, 
or the fear of the penalties denounced by the law for false swearing, nor 
'was'the statement made subject to a cross-exainination. Williamson's 
stateinent as to what was said by King would hâve béen under oath, 
and subject to cross-examination; yet it is clearly hearsay, or, as Mr. 
Roscoe calls it, " second-hand " évidence. This is admitted by the learned 
counsel, but hè insists that King's statement was made against his own 
interéfet, being the acjcnowlédgment of a crime that destroyed his char- 
acter; and rendered him liable to punishment for an infamous crime, 
and that it is, and should be, an exception to the gênerai rule which ex- 
cludes hearsay as évidence. It is insisted that this is a' clearly recog- 
nized exception to the gênerai rule as to hearsay évidence when the party 
making the statement is dead, in civil cases; and, as the rules of évi- 
dence are the same in criminal cases as in civil ones, this statement of 
King is compétent évidence for défendant under the exception. ' Mr. 
Oreenleaf States this exception most broadly, thus: 

"Thi^jClîâs embraces not only en tries in bocks, but ail other déclarations 
or statéments of facts, whether verbal or in writing, and whether they were 
madeat tl)#time of the fact declared, or at a subséquent day. But, to render 
them admissible, it must appear that the déclarant is deceased, that' he pos- 
sessed compétent knowledge of the lacts, or that it was his duty to know 
them, and that the déclarations were at variance with his interest." 1 
Greenl. E,v. § 147. 

This, We think, is too broad a statement of the exception, and not 
sustained by the authorities, at least as tô récent events; but, assuming 
that such is the lavi^r in civil cases, the inquiry is, does it extend to 
criminaloiies? We bave not been referred to or seen anauthority, Eng- 
lish or American, wheré this kind of évidence bas been admitted in a 
criminal case. The English cases déclare that the adverse interest which 
the deceaSed must hâve had to make his statement compétent must 
be of a pecuniary nature, and that the appréhension of possible danger 
of a prosecution is not sufficient to admit such statéments. Higham v. 
Ridgway, 10 East, 109; Sussex Peerage Case, 11 Clark & P. 108. The 
latter case was in the house of lords in 1844, and the question was as to 
the legality of a marriage upon which depended the right of the claimant 
to a peerage and a large estate. It was attempted to prove the staté- 
ments of Mt. Gunn, whowas said to hâve been the officiating clergyman 
who married the mother and father of the claimant, to his son, in regard 
to said marriage, in 1793. It was insisted that this statement was within 
the exception' as to hearsay évidence, because Mr. Gunn had violated 
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the stetute in regard to marriage, and subjected hîmself to a penalty; 
hence his statement to his son in regard to the marriage was against his 
interest. Tbe judges (12, 1 believe) unanimously agreed that this state- 
ment was net compétent. The reason given was that the fear of or the 
liability to be prosecuted under the marriage act was not sufficient to 
bring the statement within the exception as to hearsay évidence. This 
■was a civil action, and the décision bas not been overruled or modified 
in England. Nor is there any American case to the contrary known to 
us, except the case of Coleman v. Frazier, 4 Rich. Law, 146. This was 
a civil action against the postmaster to recover the value of a letter con- 
taining money, because of the négligence of the postmaster. It appears 
that Meigs, who had been allowed by the postmaster access to the let- 
ters in the office, informed the défendant that he had stolen the money 
from the letter. This was allowed to be proven, and the superior court 
of South Carolina sustained the ruling of the lower court. The court 
says: 

"I placed its admission on two grounds: (1) That the défendant was prés- 
ent, heard it, and received it as true; and (2) that it was the admission of an 
act committed by the party making it, against his interest, and subjecting 
hlra to infamy and heavy pénal conséquences, and who was dead at the trial. 
In either or both thèse points of view, I think the évidence was admissible, 
but more especialiy when both are combined." 

This case was decided in 1850, but does not notice the Sussex Peerage 
Case, decided in 1844; but the reasoning of the court in Coleman v. 
Frazîer was the opposite of that taken in that case. If known to the 
court, it was evidently not intended to be followed. That case, as well 
as the Sussex Case, was a civil action, and is not an authority for admit- 
ting such statements in a crirainal case. Indeed, no case has been found 
by me, or been cited, which sustains the admission of such évidence in 
a criminal case. 

There are many cases in America where the statements or admissions 
of other parties than the accused hâve been attempted to be proven, for 
the purpose of endeavoring to show the innocence of the accused; but 
there are none known to me where such admissions or statements hâve 
been allowed as évidence, as being under the exception now under con- 
sidération. This façt is a strong argument against the contention that 
this exception as to hearsay évidence is applicable to criminal cases as 
well as civil ones. It is true, in ail the cases which I hâve examined, 
the persons who made, or are alleged to bave made, the admissions or 
confessions, were seemingly alive; at least, the cases do not show they 
were dead. But if this exception as to hearsay be applicable to criminal 
as well as civil cases, it is strange the effort has not been made to in- 
troduce such statements or admissions, even though the person making 
them was alive and within the jurisdiction of the court, since the living 
person who may bave made the admission or confession of a crime for 
which another was being tried could not be compelled to testify against 
himself upon the stand. If, therefore, the admission of a person to an- 
other, not under oath, that he has committed a crime for which another 
v.50F.no.5— 27 
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is indiqte^ils nq^wjjtl^n the rule as to heajrsay,. anjdygpîxjpetept évidence 
if tbe p'arty,ther,eafter;dies, why should jt not be cpmpeteiit if the party 
is still liying,; as he cannpt be cqmpellecl to testify, and tbus criminate 
himsçlf î The.admi^ion or confession is as likely to be true in the one 
.inst^npe as the other. . , . 

, Jt is.ijnnecessary to leview the Anierican cases, but a few 'will be 
mentioned. . Jn Snovt) v.jStote, 68 Ala. 375, Danif)! gnaith, Frank Snpw, 
and Elbert Spaith were jpinlly, indicted for.stealing cotton, and Frank. 
Snow and Elbert Smith jvçre being tried. Daniel Smith not being on 
trial, the accnsefl (Snow apd Elb^^t Smith) oSered to prove by two wit- 
nesses that î)api^l Smith; had told them thà|t he, (Smith) had broken 
into the.lint rppm, and, tl?|,at Fj^ank ënpw jand Elbert Smith were inno- 
cent;, that, after he broke open the,}int room and tpok ont the cotton, he 
hired Fran^iSnow and Elbert Spjith tp haul the cptton away for him. 
This waSi exçluded inthe lower cour;t,, ^nd theruling wâs sustained by 
the suprême court of the state. See, also, &iiow v. State, 54 Ala. 138. 
In Çqinid.Yf State, &6G&. 200, the offense charged was stealing cattie. 
The' accuse^ on bis trial ofiFéred to proye by two witnesses that they had 
heard Henry Dixon say "that he had stolen the steers for which the de- 
fendant (accuséd) was : indicted, and that he was sharp enough to get 
ont of it." ■ 'This évidence was Te jected, In Oreenfidd v. People, 85 N. 
Y. 75, the accused offered to proN^e statements made by third parties 
the samenightof the murder, a,n4 not far from ,th,e place of murder. 
This was refused by the court. In Orookhamv. State, 5 W. Va. 510, 
the accused, was not allowed to .proye that another person had made 
threatstokilljThurman (the perspii Ifilled) just before the killing charged 
to bave Ijeen dpne by the accused, and that immedîately after the offense 
pwchother person left the country, and had not been heard of since. In 
Bmoen v. State, â Tex, App. 623, the çlefendant offered to prove that one 
John W. Hardin had stated that he (Hardin) had killed the deceased,, 
Haldeman, for whose killing défendant was being tried, and had au- 
knowledged tp défendant that he had done him a great wrong by accus- 
ing him (défendant) of killing Haldeman. This statement was not al- 
lowed to be proven.. In Peck v. State, 86 Tenn. 267, 6 S. "W. Rep. 389, 
the défense pÇFeî;ed to prove that pne , Robert Woods had, after the kill- 
ing of the person forwhom the aecusecï was being tried, admitted to wit- 
nesses that he (Woods) had done the shooting. This was rejected. See, 
also, to the same efféct. Rheci, v. State, 10 Yerg. 258; Smith v. State, 9 
Ala. 990; C&m. y. Ghabbock, 1 .Mass. 144; State v, WMte, 68 N. C. 158. 
-, In Borne pf thèse cases the persons who were alleged to bave made the 
ptatepaents or aclmissions were shown to be alive, and within reach of 
procpss, ftnd j^ none of them were thèse persons shown to be dead, al- 
though in some. they were beyond the jurisdiction of the court; but, as 
il^e persons cpuld , not bave bçen compelled to testify in regard to said 
àdmissip^as, and thus compelled, to criminate themselves, we do not see 
that it waS; material that they were still alive. Their right of absolute 
silence wouldd^prive the accused party of their testimony on the wit- 
oess stand as effectually as if dead. 
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' Xf ^e are to consider the question, not upon décisions, but liy analogy 
to other rqles pf evideface incriminai caees, we think this statetoënt of 
King must be tej6ct|ed, The déclarations which bear the closest fesem- 
blance to thèse sfetements of King are those known as "dying' déclara- 
tions." Thèse déclarations are hearsay, and are admitted witH' the ut- 
termost caution. They are only compétent in the trial for the killing of 
the persoli making them, and only then when made by him in a dying 
condition, and atter the hope of recovéry is gone. If courts are thus 
cautions in allowing this kind of heàrsay, Surely this court should not 
allow, in the absente of an adjudicated case, such hearsay as the state- 
ment of Willîamson, stating what King told him in December in regard 
to the stealing of thèse registered letters, because King now is dead. 

The suprême court, by Chief Justice Marshall, in discussing "hear- 
say," and its exclusion as évidence, said: 

"That this species of testimony supposes sorae better testimony which 
migbt be adiluced in the particular case is not the sole groiind of its exclu- 
sion. Its iiitrjnsic weakness, its Incompetency to satisfy the mind of the ex- 
istence of the fact, and the frauds which might be practiced nnder its cover, 
combine to support the rule tbat hearsay évidence is totally inadmissible." 

The court, after stating the exceptions to the gênerai rule excluding 
hearsay évidence, says: 

"But if other cases standing on similar principles should arise, it may be 
doubted whether justice aiid the gênerai policy of tlie law would warrant the 
création of new exceptions. ïhe danger of admitting hearsay évidence is 
sufflcient to admonish courts of justice against lightly yielding to the intro- 
duction of fresh exceptions to an old and well-established rule, the value of 
which is felt and acknowledged by ail." Queen v. Hepburn, 7 Craucb, 296. 

The jury that tried the défendant was not taken from the city of Pa- 
ducah, but from the surrouhding counties, and seemed to be an exceed- 
ingly intelligent one, having neither préjudice nor bias against the de- 
fendant, or partiality or sympathy for him. The question of the guilt 
or innocence of the défendant was one depending upon how the jury de- 
termined upon the évidence; and although the court might, if one of the 
jury, corne to a difierent conclusion, this is no reason for granting a new 
trial. 

The other ground for a new trial is the discovery of évidence since 
the trial, which was not and could not hâve been discovered by rea- 
sonable diligence before, This is a statement of H. E. Thompson of 
what young Withrow told him as to the fact that he had seen this 
registered letter at the time Miss Henneberger said she saw it. This év- 
idence wQiild be only compétent to contradîct Withrow, had thé proper 
foundation been laid; and is not sufRcient ground for a new trial. 
Whart. PL & Pr. § 869; State v. WilHarm, 14 W. Va. 864; Friedberg v. 
People, 102 111. 165; Fartée v. State, 67 Ga. 570; Polser v. State, 6 Tex. 
App. 612. 

The afiSdavits of Miss Henneberger and Withrow, in which they make 
statements more favorable to the défendant upon a material point, re- 
quires the court should consider whether thèse ex parte statements enti- 
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tle Ihe défendant to a new trial. In vîeW of what Withrow stated and 
omitted to state on the trial, his présent statement is quite a surprising one, 
and much more favorable to the défendant than given at the trial. Misa 
Henneberger's «e parie statement is also more favorable to the défendant 
than that given before the jury. This is, however, chiefly in the dis- 
tinctness of the statement in the affidavit as compared with that made 
before the jnry. I hâve a distinct recollection of what occurred in the 
trial when thèse witnesses were examined. Young Withrow seemed to 
be calm and collected, and answered questions cooUy, promptly, intel- 
ligently, and I think was not cross-examîned at ail by the defendant's 
counsel. Miss Henneberger became much embarrassed and agitated 
during the examination, but seemed to answer questions intelligently, 
though with some d^ree of indistinctness as to the lime of her backing 
the registered letter to Model. She was excused, and in the course of 
a half hour or more was recalled, at the instance of the défendant, and 
then asked about sortie matter about which she had not been examined 
before. She was calmer than when she left the witness stand. The 
court asked her a number of questions for the purpose of having her 
state to the jury more definitely her recollection about the registered 
letter which she had addressed to Model, Tenu. She was asked the 
time, and ail the circumstances conhected with the matter. She made 
a clearer and more distinct statement than she had previously given, but 
still not SQ distinct or in détail as given in the aflBdavit filed. But 
granting this, and that Mr. Witljrow's affidavit is more favorable to the 
défendant than his testimony bç^fore the jury ou the trial, and that, too, 
upon a most material fact, stillrl do not think this new évidence is a 
goodground for a new trial. If parties in criminal cases are allowed to 
get ex parte statements from witneases who hâve testified upon their 
trial what they would then state if again put upon the witness stand in 
another trial, and thus obtaïn a new trial if such évidence be material, 
a précèdent would be established which would open wide the door to 
fraud and perjury. I am compel^ed, therefore, to overrule the motion 
for a new trial. 
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(Ci/rcuU Court, S. p. Ohio, W. D. May 14, 1893.) 

No. 4,829, 

V PATBirrs ïOB iKvnimoNS— IwiTBOTOitMiiNT— ItusHiNG Ta^ks— Valvbs. 

Lêtters patent No. 869,848, Issued Septembér 18, 1887, to J. & O. DonglM, TWr» 
for an improvBinentln flushing tanks for water-closets, wMch consist«d of a apher- 
ical rubber Talve, resting In a pup-shaped seat and closing the discharge pipe, and 
which, wlien drawn from Its seat, floats until the tank is nearly empty, when ths 
âownward carrent draws and wedges it into the seat, which is of slightly less di- 
ameter than the valve, and deep enough to embrace it, when in position, for mors 
than half itsslze, thereby forcing it into complète contact with the surface of the 
seat. Held, tiat this is not in (ringed by a deviœ whose opération is precisely slm- 
ilar, but in which the valve is of métal and bas a rubber seat, and is, moreover, 
Bomewhat ot an acom shape, so that leas tban half its size i» embraced by the seatb 
which bas a flarlug mouth.- 
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J, EUmb— EiTBNT or Clam— "Waiver. 

The orif^inal claim of the Douglas patent was for "a valve seatso arrangea as 
that the valve will be sucked or drawn and wedged therein in the act of closing. " 
The claim was rejected as being met by another patent. The patentées acquiesced 
in rejeotion, and it was canceled ; and they then claimed "a seat slightly smaller in 
diameter than the valve, and cupped to receive the valve for more than half its 
size. " Heîd, that they must be restricted to this, as their acqulescence was a 
walver of the broader claim. 

In Equity. Suit for infringement of letters patent No. 369,843, içsued 
to J. & G. Douglas, September 13, 1887. for improvement in flushing 
tanks for water-cJosets, Bill dismissed. 

Arthur Stem, for complainants. 

Geo. J. Murray, for défendant. 

Sage, District Judge. The structure set forth in complainants' pat- 
ent is a flushing tank with a discharge pipe opening into it at or near 
the bottom, and provided with an elastic valve composed of a hollow 
ïubber bail, which floats when raised from its seat. The seat is in the 
form of a cup, so that the valve is guided into proper position, and 
slightly wedged in by the pressure of the water above it, thus making a 
firm closure. The overflow pipe is distinct from the valve and its open- 
ing, and eomraunicates with the discharge pipe below the valve. The 
top of the overflow pipe is closed by a cap held down by a weight, which 
will float and raise the cap wheh the water rises above a certain height. 
The rubber bail valve is connected by a chain to a lever at the top of the 
tank; the lever being so weighted as to be normally in position to per- 
mit the valve to close. By pulling a cord so attached to the lever as to 
raise it, the bail valve is lifted from its seat, and the water passes into 
the discharge pipe. When the cord is released the lever returns to its 
normal position; but the bail, being hollow, floats on the water, and the 
discharge continues until the tank is nearly eœpty. Then, to quote 
from the spécification, "the downward current eaused by the pressure 
of the atmosphère from above, and the created vacuum beneath, wiliex- 
ert such an influence as will draw the valve into its seat, and deposit it 
thereon; and, the seat being smaller in diameter than the valve, the lat- 
ter will be drawn or wedged into it so snugly as to stop the passageway, 
and prevent* any more of the liquid reaching the discharge pipe until 
the valve is forced up again by the pull. " The patentées state in the 
spécification that the valve cup or seat "is made deep enough so that it 
will permit the valve to enter and be embraced for more than half its 
size, as shown. The diameter of the seat, also, is less than the diameter 
of the valve itself, sothat, when the latteris in position, it will be wedged 
and prevented from becoming disengaged except when pulled out." The 
drawing shows the valve cup or seat as described in the spécification; 
that is, deëp enoUgh to permit the valve to enter, and to be embraced 
for more than half its §ize. 

The first clainî of the patent, which is the only one sued upon, is as 
folio ws: 

"The pull, B, connected to the fulcrumed and weighted arm, C, and chain, 
D, holding elastic valve, V, in combination with the valve seat, F, over the 
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discbarge apertnre; the seatbeing slightlysmallerindiameter than the valve, 
«nd> cufiped to receive thaValve^tor more than balf its Mfzei BUbstantially as 
sbown sua deseribed. " '' 

The discharge pipe of the défendant's tank opeps into it near the bot- 
tom . A métal bail and a rubber seat are provided to close the discharge. 
At the top of the tank a weighted lever, whoSe normal position is such 
as to Jéave the bail valve closeid, is ponnected to the, bail by two pièces 
of wire, whiçh constitute, i^ efifect» a çhain, and permit the lever to as- 
sume its normal position without forcing the bail down, but pull the 
bail up when the weighted end of the lever is raised. There is a cup 
over the discharge aperture, which acts to enlarge the valve seat so as to 
guide the bail to its proper position, and wedge it slightly in place. 
The only différences between the two, structures to which it will be nec- 
essary to reiei-are that the défendant substitutes a métal valve for the 
rubber valve pf the complainants' tank, and a rubber seat for the métal 
seat of the complainants* tank. This métal bail valve is hollow and 
lighl, and will float in the water when, lifted from its seat; and, whileit 
is nearly spherical, it is somewhat acprn shape, so that its greatest lat- 
éral diameter js above the center of its perpendicular diameter when in 
position. Thé other point of différence claimed on behalf of the défend- 
ant is thât whçreas the bail valve of the complainants' tank, when seated, 
is émbi-aced by the valve cup for, more than half its size, the défendant's 
valve, whëh: seated, is less than half its perpendicular diameter within 
the cupi or valve seat. 

It is contended for complainants tliat the language of this claim, con- 
strued in the light of the spécification, referring particularly to the de- 
scription of the device, and its opération, "means that the valve seat is 
cupped so as to conform with the shape of the valve, and of a size to re- 
çoive the valve a sufBcient distance to eecure the wedging of the valve in 
the seat." The first objeption to this construction is that the claim would 
then be substantially tfie original second claim as it appears in the file 
wrapper and contents, which are in évidence. That claim was for "a 
spherical plastic valve, operated by a pull, and designed to open or close 
the discharge orifice of a flushing tank; the valve seat being sp arranged 
as that the valve will be sucked or drawn and wedged therein in the act 
of closing, substantially as shown and described." But that claim was 
rejected, as funçtional and indefinite, and substantially met by English 
patent of 1840, No. 12,098 to Hosnrier, and the rejection was acquiesced 
in, and the claim canceled. The second objection is that the field of in- 
vention to which the device described in the complainants' patent be- 
longs was so- occupied when the complainants made their application 
that there was rio room for more than the précise construction and claim 
set forth in their patent. They could not move from thèse in any direc- 
tion without encountering an anticipation. They must, therefore, be 
confined strictly to such a construction. Moreover, the drawing shows 
a valve seat deep enough to permit the valve to enter and to be embraced 
for more than half its size, and the spécification is explicitly ànd unmis- 
takably in exact accord with the language of the claim, literally con- 
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Btrued. The complaînants' acqiaîescence in the rejeétion 6f original 
daim 2, and its cancellation, aiaounted to a waiver of the broad claim 
therein made; and for that reason, also, the construction daimed, which 
■would now, in effect, revive that daim, is altogether inadmissible. 

The question, then, is, does the défendant infringe the claim, as above 
constrtted? The substitution of the meta! valve for the rubber valve, 
and of the rubber seat for the meta! seat, is a mère transposition, which 
any mechanjc çould make, witbout invention, and it would not avoid 
infringement. But the defendant's valve bas nô more tendency to wedge 
itself into itg seat than bas any of the well-known wash-basin or bath-tub 
valves; and it bas, if not less, certainly not more, contact surface than 
most of the old forms of plug valves. When the complainants' valve is 
Bunk to its place in the valve, ;seat the upper edge of the seat ia a Httle 
aboyé th* greatest latéral diatpeter of the valve. The resuit is that the 
valve is so wedged in as to be held tightly in position by the contracted 
mouth of the seat, and by its elasticity it expands and fits the inside sur- 
face of the seat below its oiouth, thereby precluding its withdrawal until 
it is partially coUapsed by the upward force exerted in pulling it eut. 
On the other hand, the greatest latéral diameter of the defendant's valve, 
when sunk to its place in the valve seat, is more than a quarter of an 
inch above the top of the seat, and the peculiar gripping or holding effect 
of the seat upon the valve in the complainantç' device is wanting. The 
valve seat is not cupped so as to receive the valve for more than bal f its 
size. More than half its perpendicular diameter ig above the mouth of 
of the seat, and the mouth is flaring, not contracted. The defendant's 
construction is more nearly like the Dalton and IngersoU valves, as 
shown by an exhibit put in évidence by compkinants, made in accord- 
ance with prior patents issued to Scott, and admitted to hâve been in 
public and common use prior to complainants' invention. The défend- 
ant does not infringe the complainants' patent. 

The bUl wiU be dismissed at complainants' cost. 



Veemont Farm Mach. Co. v. Gibson, (two cases.) 
{Circuit Court, D. Vermont. May 8, 1893,) 

1. Patents fok Inventions— iNFBiNOEMBNT—JnBiSDiorioN—WAivBiu 

The circuit courts of the United States hâve jurisdiotioQ of suits for the Inf rlnf^re- 
ment of patents, without regard to the oitizenship or résidence of the parties; and 
a bill which f ails to allège that défendant Is an inhabitant of the district -«rhere suit 
is brought is not demurrable. The exemption f ro^ suit in any district other than 
that of defendant's résidence is walved, if not pleaded. 

2. Same — Patentable Noveltt — Ckbamekies. 

Letters patent No. 187,576, grauted February 20, 1877, to "William Cooley, for «the 
process of treating milk for raising cream by sealing with water and air the oover, 
applled direotly to the vessel contalning the milk, " is valid, as embodying patent- 
able novelty. Boyd v. Cherry, 50 Fed. Rep. 279, 4 McCrary, 70, foUowed. 
8. Same — Licbnse— What Amounts to. 

The sale of a creamery containing cans which embody thts invention does not 
operate as a license to use new cans prooured f rom other parties, which infringe 
the clalms of tbis patent. Machine Co. v. CKbson, 46 Fed. Bep. 488, followed. 
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In Eqùîty. Bill by the Vermont Farm Machine Company against 
Hugh G. Gîbsbn for infringement of patents. Decree for complainant. 
WUliam Edgar Simonds, for orator. 
Cr. G, Frdinghuymi, for défendant. 

Wheeleb, District Judge. One of thèse cases is brougat upon patent 
187,516, dated February 20, 1877, and granted to William Cooley, for, 
among other claims, "The proCess of treating milk for laising cream by 
sealing with water and air the cover, applied directly to the vessel con- 
taining the milk, substantially as set forth." The other is brought upon 
patent 321,340^ dated June 30, 1885, and granted to Francis G. Butler, 
for a can for raising cream by water sealing, in substantially the same 
way, but *ith internai supports raising the cover from the rim of the 
can for circulation of air between the water and the milk. Both bills 
hâve, with other défenses, beendemurred to for want of jurisdiction, be- 
cause tfae défendant is not, in either, alleged to be an inhabitant of this 
district. If the court did not hâve jurisdiction of any such cases but 
thosé in which the défendants should be inhabitants of the district, this 
objection would probably be fatal, as such an objection is when courts 
ohly bave jurisdiction of suite between citizens of différent states, and 
the requisite citizenship is not alleged. But the circuit courts bave ju- 
risdiction of suits for infringement of patents, without regard to citizen- 
ship or inhabitancy, by the gênerai law of the subject. The require- 
ment elsewhere that they be brought in particular districts is a personai 
exemption, which may be waived. Ex parte SchoUenberger, 96 U. S. 369. 
On principle, this exemption must be pleaded, or it is waived. 

The other défenses are want of patentable novelty, and a license from 
the orator, arising from a sale to the défendant of a creamery having a 
tank for water, and cans made according to the patent to Butler, oper- 
ating according to the patent to Cooley. Thèse claims of the patent to 
Cooley were held to be valid a^inst the défense of want of novelty in 
Boyd V. Cherry, 4 McCrary, 70, 50 Fed. Rep. 279. The same, and that 
the sale of the creamery did not license new cans got from others, was 
held by this court on a motion for a preliminary injunction in thèse 
cases. Machine Co. v. Gibson, 46 Fed. Rep. 488. Further considéra- 
tion, after the fuU argument now had, leads to the same conclusion, for 
substantially the same reasons, which need not be repeated. Neither 
of the patents put in évidence, nor the proof of knowledge and use, seems 
to show the invention of this part of the patent to Butler. Thèse claims 
of both patents appear to be Valid, and the orator appears to be entitled 
to a decree in each case, l^et decrees be entered, continuing the injunc- 
tions, and for an account, with costa. 
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American Box Co. v. Wilson. 

(Circuit Court, N. D. lUinoia. January 13, 1893.) 

1. Patents for Iîjvbntions— Box Machine— Noveltt. 

Letters patent No. 244,919, granted July 26, 1881, to Gordon Munro, for a machine 
for covering pasteboard boxés with paper, consisting of a frame upon which is 
mounted a spindle for carrying a roU of paper, a paste box, througb which the rib- 
bon of paper passes as it is unwound from the roll, and a guide roU for guiding the 
paner as It is deliyered from the caste box to the box to be covered, are not void 
for want of novelty. Box Co. v.'Day, 32 Fed. Kep. 585, foUôwed. 

a. BAMB— INPBINGEMENT. 

Said paten t is inf ringed by a de vice which differs from the patented machine only 
in using bent rods over which the paper passes, in place of the guide rolls described 
in the spécifications. 

In Equity. 

Wetrnore & Jmner and W, E. Fwmess, for complainant. 

Qurtis & Rodman, for défendant. 

Blodgett, District Judge. In this case défendant is charged with the 
infringement of letters patent No. 244,919, granted July 26, 1881, to 
Gordon Munro for a "box machine." The scope of the invention cov- 
ered by the patent is stated by the patentée in his spécifications as fol- 
io ws: 

"My invention relates to itnprovements in machines for covering paste- 
board boxes with paper, in Which the paper is taken from a roll or coil, and 
passed over a roller resting in a paste box, and over or under other roUers, to 
!i box resting upon a form adapted to revolve; and theobjects of myimprove- 
ments are to produce an inexpensive machine, in which the amount of paste 
received on the paper can be regulated, the paste or glue retained in a warm 
or hot state, and the delivery of the paper from the coil is adjusiably accom- 
plished." 

Dispensing with the letters of référence, the machine described in and 
covered by the patent consists of a frame upon which is mounted a 
spindle for carrying a roll of paper, a paste box, through which the rib- 
bon of paper, as it is unwound from the roll, passes, and a guide roll 
for guiding the paper as it is delivered from the paste box to the box 
which is to be covered. The patent contains two claïms, as follows: 

"(1) The combination of the table top. A, paper roll supporting frame. 
paste box, P, and heating pipe F', with guide rolls, L, M, N, and block, e, 
adapted to revolve, substantially as and for the purpose described. (2) Thé, 
combination of the tablp top, A, paper roll supporting frame, paste box, F, 
and adjustable scraper, K, with guide rolls and block, e, adapted to revolve, 
substantially as and for the purpose described. " 

The défenses interposed are (1) want of novelty; (2) that the défend- 
ant does not infringe. 

The défense of want of novelty is based upon a large number of prior 
patents, introduced in évidence, but the principal reliance seems to be 
upon the Orr & Wright device, patented October 2, 1866. The case of 
Box Machine Co. v. Day, heard before the United States circuit court for the 
eastern district of Pennsylvania, (32 Fed. Rep. 585,) was upon a double 
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strip machine by the same inventer, being patent No. 298,879, in which 
the want of novelty in the patent was urged as a défense, and the court 
briefly disposed of that question in the folio wing paragraph: 

"To discuss and cbntrast the sevèralexhîbits relied ûpoa''by the défendants, 
and the conflicting testiraony of wltnesses, would serve no useful purpose. 
It is sutflcient to say that the évidence does net show s«ch a prior state of the 
art as would justify a flnding against the patent, The combination seems to 
be new, highly useful, and, we think, shows invention." 

If the défense of want of novelty as to a double strip machine was so 
summaïily disposed of by that court, the inference is certainly very 
strong that it would ba,ve fared no better in regard to a single strip ma- 
chine. 

The Orr & Wright patent relied upon hère was a complicated machine, 
in which provision was made for delivering the ribbon of paper to the 
box to be covered by lie turning of a crank by an assistant to the oper- 
ator who manipulated the box, and the paper ribbon for the purposes of 
covering being dépendent entirely for the supply of paper upon the per- 
son who turned the crank., In the complainant's machine theroUs are so 
loosely adjusted as that ihe operator draws the paper towards him as is 
needed for the purpose ofcôvçring the box, the tension being just suf- 
ficient to make the papçf lie smoothly upon the box as it is drawn on, 
and dispenses entirely with the attendant who turns the crank. The 
machine is yery simple, and tha proof shows bas gone into extensive use, 
and is the.first and only successful machine of the kind which has been 
devised. Its simplicity, I think, is the key to its success; and now 
that this patentée has taiight the public the requisites for such a ma- 
chine, it is very easy to organize one from the old machines which were 
inoperatiVe and uselçss before. I do not find in the numerous citations 
which bave bè'eh made in this case any machines which fairly anticipate 
the device covered by the patent, and, aside from the rule of comity, 
which shouldgovern in a case like this, I must say that the new proof, 
even if thëre is any in thîà case, does nîot sustain the défense of want of 
novelty. 

As to the question of înfrîngement, I find in the defendant's machine 
ail the éléments of the pldntifFs second claim. The défendant does not 
use the guide roUs, L, M, N, which are in the combiûation of the first 
claim, but in place bf those substitutes some bent rods, over whiôh the 
paper passes befpre it ijeaches the box upon which it is to be placed. 
There seenis from the proof to be a necessity in the manipulation of the 
paper, in ordejr to hâve it properly adhère to the box, that it shoold 
pass some distance through the air after it leaves the paste box, so that 
the paper nja,y become tosome extent softened and limbered by the 
dampening which it receives from the paste. At ail events, the defend- 
ant's machine is ço organized as to carry the paper fully as far from the 
paste box before it reacheslhe box to be covered as does the complain- 
ant's machine; and, while the paper in, the defendant's machine does not 
pass over or under other rolleys, dt passes over and under rods which are 
doubtless the équivalent, to ?.' certain ex.tpnt, of the roUers, as itkeeps 
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ihe paper from draggîng upon the tablé, and theréby becoming to aome 
extent wïinkled, or some part of the surface injured. While, therefore, 
it is not so clear that the défendant infringes the first daim of the com- 
plainant's patent, I am fuUy satisfied from the proof that an infringe- 
ment of the second claim is clearly established; and, did I deem it nec- 
essary to find so, I think I should also adjudge an infringement of both 
claims by the defendant's machine. A decree finding that the patent is 
valid, and that the défendant infringes, will be entered, and a référence 
nxade to a master to assess damages. 



GiLEA a d. V. MiHALovrrcH et al. 

(CircuU Court, S. D. Ohio, W. D. May 14, 1893.) 

Na 4,47a. 

iMninTaiiMiiKrT of Trade-Markb— Account op Profits— Noticb—Lachm. 

1d a suit to restraln the infringement of plaintiffs' mixture trade-mark, "Gllka- 
Eummel, " and for an account of profits, défendants filed a plea alleging that tbey 
and their predecessors had used the trade-mark for 20 years without knowledge ol 
plaintiffs' right, and without latent to injure them, and that immedlately on leam- 
ing of Buch right tbey had deslsted from such use. The only circumstance relied 
on to show notice to plaintiffs of the illégal use, and conséquent lâches in demand- 
ing an account, was the fact that they had an agency for the sale of the mixturo 
In New York city, 800 miles distant from défendants' place of business. HeUL, 
that tbe plea preseuted no sufilclent défense. 

In Equity. Bill by Hermann Gilka and others against Morris Mibalo- 
vitch and others. Plea of défendants overruled. 

Matthewa & Cleveland and Smith & Harlan, for complainants. 
Gosa (Se Cohen and 4-lf'red Mack, for défendants. 

Sage, District Judge. The bill is to restrain the infringement of the 
complainants' trade-mark, under which a mixture or cordial, longknown 
as*'Giika-Kummel," is and has been for many years advertised and sold by 
the complainants and by their predecessor in business. There is a prayer 
for an account of the profits made by the défendants by the manufacture 
and sale of an imitation cordial, under the name of "Gilka-Kummel," 
and with the use of the complainants' trade-mark. The défendants filed 
a plea setting up that they hâve continuously engaged in the business 
of manufacturing, bottling, and selling cordials and other liquors for the 
past 15 years; and that two of them, who were the predecessors of the 
présent défendant firm , were engaged in such business for upwards of 
6 years continuously, prior to such timej and that during the entire 20 
years there were manuiactured and sold, in the open market and in the 
business and trade of the défendants, and of the complainants, bottles, 
labels, packages, and other signs and devices similar to those set forth 
and described in thé bill. Admitting that, in common with others in 
their tradè and business, they hâve in the past, and up to the date her». 
iuafter mentioned, manufactured and sold, upon the order of customeiSi 
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çordials put up in such bottles, and with such labels, which they pur- 
chased in the open market, they say that such use was without knowl- 
edge of any spécial or exclusive right to such labels and bottles as is now 
claimed by the complainants, and without any intention or design of in- 
fringing upon or injuring any spécial or exclusive right complainants 
hâve to the use of the same. They fvirther plead that upon learning, in 
July, 1891, that complainants claimed the exclusive right aforesaid, 
they at once desisted from using in any way in their business either the 
bottles or labels described in the bill, and hâve not since then manu- 
factured or sold, or offered for sale, any Kummel in any such bottles or 
with any such labels; that they bave none such in their possession, cus- 
tody, or control; and that they hâve no désire or intention of manufac- 
turing, selling, or offering for sale any cordial in such bottles, with such 
labels or other devices, 

The complainants bave set down the plea for argument, and ask the 
judgment of the court on its sufSciency. 

The plea must be overruled. While it is a well-settled rule that courts 
of equity should décline to assist one who bas slept upon bis rights, and 
shows no excuse for his lâches in asserting them, there is nothing in the 
plea to make the rule applicable hère. The complainants' right and title 
to the trade-mark is not denied, and it is not alleged that they had any 
knowledge of the infringëipent by the défendants. It is true that it ap- 
pears from the bill that the complainants hâve been represented by A. 
Stepeani & Co., of the city bf New York, their sole and exclusive agents 
for the United States, with the exception of the state of California. But 
the inference sought to be drawn from the fact that the complainants 
had the means of knowledge of what the défendants were doing, and 
therefore were chargeable as if they had had actual knowledge, does not 
follow. The Cômplainant cannot lie by for a long time before filing his 
bill, not only for an injunction, but for profits, without being guilty of 
lâches, as was held in Beard v. Tiirner, 13 Law T. R. (N. S.) 747. 
There the plaintifiF, having actual knowledge, waited two years before 
filing his bill, and the vice chancellor said he apprehended that the court 
would make the objection that he should bave come into court at once, 
for the reasoii that he asks for an accountof the profits, and because a 
complainant might conclude that it would answer his purpose to let the 
défendant go on selling four or five years, and at the end of that time 
call him tô an aceount of profits as if he were the complainant's sales- 
man. It was held in the same case that it would be a fraud to allovv 
complainant to avail himself of delay to obtain benefit for himself, and 
therefore the court could not give a person an opportunity of lying by, 
and then asking for an aceount of the profits made^by an injury com- 
mitted. The cases in which the rule is applied are cases in which the 
complainant was guilty of lâches similar to that stated in Beard v. Turner. 
But hère the only circumstance relied upon to charge the plaintiffs with 
constructivè notice is that they were represented by agents lûcated àt the 
city of New York, nearly 800 miles distant from the défendants' place 
of business. The défendants bave been confessedly conducting ail thèse 
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years a spurious business, mànufacturing and selling imitation goods, 
and using labels that they must hâve known were calculated to deceive 
and defraud. They are hardly in position to coma into court and assert 
equities growing out of that business against the manufacturers of the 
genuine article, whose trade-mark they hâve been infringing. It is not 
a case of innocent use with complainants' knowledge and acquiescence^ 
nor is it a case where it is shown that the complainant had sufficient 
knowledge to lead him to the fact, and therefore should be deemed con- 
versant. Regarded in any and every point of view, the plea is insufR- 
cient. 

The défendants will be allowed 20 days within which to présent an 
answer and apply for leave to file the same. ( 



Spokanb Mill Co. v. Post d al. 

(Circuit Cown, D. Idàho. April 9, 1893.) 

1. Navigable Waters — Obstruction— Nuisance. 

Rivera and streams, when of such size and ohannel that they may be ueed for 
the purpose of floating loffs or in the transportation of any article of commerce, 
are public highways. While any oûstructlons plaoed iu the same which will pre- 
vent such use are a public nuisance, they may be abated upon the action of a pri- 
vate individual who suSers some spécial damage, not common to the entire commu- 
nity. 

S. Same — Pleading. 

The party asking such abatement must allège and show that the commerce for 
which he would utUize the stream is lawful. 

{Syllabiis by the Court.) 

In Equity. Bill by the Spokane Mill Company against Frederick 
Post et al. to enjoin the obstruction of a stream, and abate a nuisance. 
Heard on motion for a temporary injunction and on demurrer to the bill. 
Injunction refused, and demurrer sustained, 

Edgar Wilson, for plaintiff. 

Albert Hagan and John R, McBride, for défendants. 

Beatty, District Judge. The complainant allèges that, by obstruc- 
tions placed in the Spokane River by défendants, it is prevented from 
floating down the stream a lot of logs it now bas just above such ob- 
structions, as well as from so using the river in the future as it bas used 
it in the past, and asks the abatement of the obstructions. Responding 
to the order to sho\y cause why a temporary mandater)' injunction should 
not issue, the défendants deny the gênerai allégations of the bill and the 
affidavits of complainant, and also demur to the bill as insufficient to 
justify the relief sought. The complainant is not asking the relief of a 
merely temporary restraining order to prevent waste and préserve the 
property as it now is pending litigation, but the extraordinary writ by 
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\yhi,o]b, i3^^ efatVisahaW be changed, the property of djefendants destroyed, 
jand an .ailfsged nuisance abated. To justify this proceeding, such an 
extraordinary state of fects must appear as would demonstrate clearly 
the existence of most lawless aggression by the défendants, and strong 
prpbabiiity of such great and irréparable loss and injury to complaînant 
fis could n,ot otherwise be protected, ' The facts are not fnlly before me, 
but, in §0 far as they are, ï ani not impressed with the belief that the 
situation is such as to justify complaiuant's request. So far as can 
be observed, it cannot be necessary at any tirae to remove from said 
river ail the weirs, dams, and obstructions asked by the complainant, 
but it seems to me some change in the construction of the boom may be 
made, which will permit the use of the stream by ail. It is quite prob- 
able such change will not leave the river as free as it was by nature, and 
may work some inconvenience to ail using it; but the water, as well as 
the light and the air and the rest of Nature's bequests, are not for the 
sole benefit and use of any single individual, corporation, or interest, 
but for ail, as far as they can be usefully appropriated. I am not pre- 
pared, from the facts now before mè, tosay what change should be made 
it such boom, even if I were convinced complainant is likely to suffer 
the injury above referred to; but the facts do not show it will be with- 
out a reinedy for any immédiate loss suffered. Any order, there/bre, 
to now remov« the obstructions complained of, or any of them, must be 
and is refused. 

But there is another reason why this order will not now be made. 
It is not shown that complainant is lawfully removing the logs from 
Idalio. It may be said that it does not appear from the allégations that 
complainant is engaged in a contraband trade, and that the court is jus- 
tified until the contrary is shown in regarding the business as la w fui. 
Itdoes, however, appear from the évidence that the United States mar- 
shal, an officçr of this court, in bis efforts to protect the government and 
prevent the unlawlul exportation o,( its timber from this state, bas been 
somewhat instrumental in the niainteuance of the boom and obstructions 
complained of; and the court canngt avoid the knowledge that gross 
déprédations hâve recently been made upon the public timber lands in 
the portion of the state referred tç in the pleadings. ; There is sufficient, 
at least, to put the court on its guard, and for it to require, before acting, 
such positive information of the facts that it will not in^dvertently protect 
an unlawful business. This is not indulging in any presumption that 
the complainant is guilty of any violation of law, but, as the granting 
pf the unusual relief asked is a matter somewhat within the discrétion 
ipf the court, it should be exercised adversely to the complainant until 
it shall clearly appear that the law is not being viplated. Moreover, 
any one asking this extraqrdinary relief should first establish beyond 
question that he is entitled to it, that no fault lies with him, that bis 
hands are clean; and thjs, too, by direct, and not by inferential, aver- 
Hients. , it is very certain that if, in this case, it positively appeared the 
logs in question were uuluwfuUy eut Irom the public, lands of the gov- 
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ernment, tlie eoraplainant'â reqùest would, Without hésitation, be refuséd." 
The contrâry, I think, should be nianifest by allégations and prodf. In 
thia respect the bill is subject to thë objection taken. 

As the temporary injunctioh is tefused, and the bill should be amended, 
at least in the particular rèférred to, I might stop hère; but other ques- 
tions having been raised, a brief notice of them may be taken. 

The défendants ask the dismissàl of the bill, also, because the com- 
plainant'may hâve relief at law. The statute upon this subject is sec- 
tion 723, taken from the act of 1789, by which it is provided that a 
suit cannot be sustained in equity "in any case where a plain, adéquate, 
and complète remedy may be had at law." The suprême court has said, 
speaking through Mr. Justice Field, in Whitehead v. Shattuck, 138 U. 
S. 151, 11 Sup. Ct. Rep. 276, "it would be difBcult, and perhaps im- 
possible, to State any gênerai rule which would détermine in ail cases 
what would be deemed a suit in equity, as distinguished from an action 
at law;" to which may be added that this difficulty is not lessened by 
the various décisions upon this vexing question. The statute is that the' 
remedy by law must be, not only plain and adéquate, but it must be 
complète; otherwise, equity may be invoked. Could the cômplainant 
obtain at lâw ail it asks in this action? If so, to that forum must it be 
remitted. If the only relief sought were for the damage resulting from 
the détention of a certain lot of logs referred to, law would afford what 
would be held a complète remedy; but the cômplainant asks further re- 
lief. It allèges it has long béen accustomed to use this river as a high- 
way for the transportation of logs to its mill, and that it desires and in- 
tends to continue such use in the future, and that défendants are now 
resisting and obstructiiig the claim of cômplainant, and intend and 
threaten to so continue. If the cômplainant has the right to so use the 
river, then it is a continiiing right. The interférence therewith may 
be of daily occurrence, and would, in law, lead to a multiplicity of 
suits, — to constant annoyance. As said in Ûie Wkeding Bridge Case, 13 
How. 562: 

"This injury is of a cbaractèr for which an action at law could afford no 
adéquate rCdrésa. It is of dally occurrence, and would require numerous, if 
not daily, prosecutions for the wrong done; and from the nature of that 
wrong the compensation could not be measured or ascertained with any de- 
grée qf précision. " 

While cômplainant may at law obtain relief, at least in part, for the 
damage it suffers by défendants' acts, it cannot obtain ail it asks and is 
entitled to, if it has the right claimed tO'the use of that stream. It can 
by law, in theory at least, obtain damage for its présent actual loss, but 
cannot be awarded future protection. Its remedy, therefore, in that 
forum is not complète, and only in this can it bè. 

It is further urged that cômplainant shbuld at least fîrst bave its as- 
serted right to such use of the river determined at law. This rule is not 
imperativé upon application for an ihterloeutory injunction. More- 
over, it is a fàmiliar principle that, when a court of equity is entitled to 
and assùtoes the jurisdiction of a cause, it détermines it fully in àli re- 
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specta. Thîs famîliar doctrine is reaffirmed in HoUand v. ŒaMen, 119 
U. S. 1^, 8 Sup. Ct. Rep. 495. It was uiged in tbat case, against ths 
jurisdiction of the court, that the title of the property had net been ju- 
dicially determined, to which the court said: 

"It te not an objection to the jurisdiction of equity that légal questions are 
presented for considération which might arise in a court of law. If the con- 
troveray be one in which a court pf equity only can afCord the relief prayed 
for, its jurisdiction is unafîected by the character of the questions involved." 

A différent principle is not asserted in 138 U. S., 11 Sup. Ct. Rep., 
supra. . Wliile by that action the complainant asked the removal of a 
cloud from his title, it appeared the défendant was in the actual possession 
of the property in controversj'^, and that wbat complainant sought was pos- 
session of his property, and the affirmance of his title thereto. The court 
held tha.t as, by ejectment, he could both reçover the possession and déter- 
mine the title, he had a complète remedy at law. Had there been some 
équitable relief asked, and justified by the facts stated, doubtless the 
cause would hâve been retained in the equity forum. The àncient 
English rule that one must thrice maintain his title by ejectment before 
entire justice will be awarded him is, fortunately, not the law hère. It 
would appear that if, in any case, ail a party aska, and to which, under 
the allégations, he would be entitled, cannot be granted him by law, it 
does not afford him a complète remedy, and equity then may. This 
certainly is the rule when the équitable relief is prayed in good faith, 
and is not a mère incidental, but an important, issue in the cause. 

It iç also claimed by défendants that th^iracts, as complained of, con- 
stitute a public nuisance, and cannot be abated by this action through 
a private person or corporation. The law.upon this subject is clearly 
settled. When the nuisance is a public one, and applies alike to ail the 
individual meinbers of the public, only the public, through its proper 
agents, çan maintain an action for its abatement. An individual may 
maintain the action when be suffers some, spécial damage. The diffi- 
culty more often is to détermine when the damage suffered by the individ- 
ual is spécial, and suçh as is not shared in common by ail the individuals 
of the conjuiunity. In this case, complainant has alleged a spécial damage 
in the détention of a certain lot of logs. This was a spécial damage suf- 
fered in this particular instance, in which other members of the com- 
munity did not share. It is true others would hâve suffered in the 
same way, perhaps to a différent degree, had they attempted to run logs 
down the river; but, if what others might suffer under the same circum- 
stances were made the rule, then in no case could it be said individuals 
ever suffer spécial damages from a public nuisance. In the Wheding 
BridgeCase, supra, it vras held that the bridge was a public nuisance, 
and that the state, as an individual, for the protection of its individual 
interests, and not as a state for the protection of the community, could 
maintain tlae action to abate it. There are many cases, and some quite 
similarto the case at bar, in which an individual has been aUowed to 
bring bis action tp abate a public nuisance because of some spécial dam- 
age he suffered. I think the facts in tbis case bring itwithin that rule. 
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Whether the Spokane river is either a navigable stream, or such as the 
law denominates a "public highway," is a controlling factor in this cause. 
It is unnecessary to discuss the old English rule and définition of a nav- 
igable stream. However applicable it may bave been to their physical 
condition, it never bas been to ours, nor hâve we adopted it as law. 
Most sections of our timbered country are traversed by streams of such 
size that tbey may be utilized for the economical and convenient trans- 
portatiçn of the timber products. In fact, without them, in a moun- 
tàînous, undeveloped country, the timber would be practically unavail- 
able and useless. From the earliest settlement of the country, ail the 
streams, where convenient, hâve been thus used. It is safe to assert that 
generally, throughout the United States, ail streams of sufficient size to 
be used for trade in the transportation of merchandise or products of 
any kind are public highways, and free to the equal use of ail, and the 
title of ripàrian owners to the bed of the stream is subject to such public 
use. That the stream is not meandered by the government survey is 
imihaterial, for the purchase of its bed does not include its waters or 
their eontrol. 

It is urged that: beeause défendant Post bas so long résided upon and 
improved the stream in question, and now owns the land upon both 
banks, including the intervening islands, he now bas the right to use 
and côntrol it, practically, as he will, including a right to place such 
obstructions in the current for bis own purposes as will deprive others 
of any use thereof as a public highway. While great considération is 
due the adventurous and enterprising pioneer, such a claim as this 
should not be conceded to any. The adoption of such a principle 
would enslave any country to the iron rule of its few discoverers. 

The défendants assert that the complainant, a large milling company, 
isby this action inequitably asking the destruction of their property 
and business. But grant the défendants what they claim, and the pub- 
lic generally,, desiring to use the river, would be subject to their exac- 
tions. Every man floating timber down this stream would sell to them 
at such priées as they might arbitrarily flx, or pay them tribute for the 
right to pass on to otber markets. If such were the law the courts 
would, with lagging step, so enforce it, but the contrary is too well es- 
tablisbed to now leave a court in doubt of its way. In so far as the facts 
are developed, they indicate that Spokane river is of sufficient size and 
of such a channel as to be held a public highway. If this indication 
is confirmed by a full production . of the facts, its waters must so far 
flow unfettered t!?at they may be utilized by the public for transporta- 
tion purposes. I do not, however, imagine tJiis will resuit in any great 
damage to any of défendants' works, and at most only to some incon- 
venience. The weir spokep of, probably, need not be disturbed, but by 
a change or proper construction of the boom the desired end can be 
reached. The motion for temporary injunction is refused, thedemurrer 
is sustained, and complainant is permitted to amend its bill, and costs 
against complainant are allowed. 
v.50F.no.5— 28 
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.!.•/;,:,'■ "ThK/NethéB'Holmb. ',;', 

Hnra et oZ. v. Pebeins e( al. 
(IHstrtct Court, s. P. A^eto Forfc. AprU 86, 1893.) 

1. pjtvcrKBiea— Chabtbb— Bebth— Wben To BB Pbovidbd— Abshkob ot Stiptoa- 

{n t)ie f^sence of anj eharter stipulaticin êm to the tlme wlthin yrhlcta a berth shall 
Iw proTlded for a sMp af ter arrivai, it must be provided withln a reasonable time, or 
*ÎHiin Such time as usage provides, which tiûie, by thô ordinary usage of the port 
of: New Toi;k,: is 24 hours «ter notice of arrivai. 

>..SAMB--rCHABTBR— SnpnLATIOKS— DlSCHAROB— "As FAST ÀB SHIP OAK DBMTBB"— 
ÏJÛTT O* CflXBTEBEB— rOUK HaTCHES. 

. Wliei«a;thécbsrter;of:aTessel bavlng four batcbes provides tbattbe shlp shall 
diMsUarge "as fast as sbeqaa delivefv" the ebarter sayjng notblng about the num- 

' bër oï hatbbes to be uséd, and the whiarves at whtch four batobes can be slmulta- 
neonsly wôrked in the port belng the exception, and belngno évidence that vessels 
of such siw are acoustom^ to discharge f rom ail four hatchep at once, the charterer 
ttfiOt Douiid to tj'ro'vlde aberth wbece ail four ôan be lisëd at once, but fulfllls his 
duty by sending the ship to such a reasonably fit bertb as is oustomary for ber siza 
and dass, and by seeing to it, at such bertli, that theire.ara np fUndrances on tha 
dock, so that the vessel may discharge as fast as sbe can deUver, with the osual 
àppllances theref or. 

Busst—T^imixpm'oi-Tsica of Cubtomhousb Inspbotob. 

Âfter a ship is berthed, and permit to discharge obtained, the oharterwr ta UabU 
for deilày causéd by thé nonattendanœ ot a cUstomhèuse inspëctor. 

In Adrûîralty. Libel for demurrage. 
Convers & Kirlin, for libelants. 
0. £■. iSoutAe»-, for respondents. 

Brown, District Judge. The charter of the Nether Holme provided 
that she "Bhotild discharge at one safe berth in New York harbor, aa or- 
deted by chaifterers; any subséquent removal to be àt charterers' expense." 
Another stipulation was that she should "be discharged aa fast as she 
cap deîtîvôr în ordibary working hours." 

The làttet stipulation relates to the rate of discharge after she com- 
mences; ît bas nothing tb do with the time within V'^ich à berth should 
be ptbvidëd after arrivai!. lïl the absence of any charter stipulation on 
that point, or as to wheù the laydàys begin, the berth must be proVided 
within a reaSonable time, ot such time as usage préscribea. By the 6r- 
dinary usage 6f this port, 24 hbiirs after notice of arrivai is allowèd for 
procuring à berth. Within the usual time a berth at Eighteenth street, 
to which tho vessel Was dirëcted, was ready for iièr; btil throUgh ûié ves- 
sel's faulty Cohduct in cdming prior to the time libtifiéd ahd thpn going 
away at onçè, instead of lying alôngside and waîting a few hûiirs, as she 
might bavé dbhe, for the time aJ)pointed, shie did not get ihto het berth 
until the èfenitig of the llth; and the dischargé Wàs begun on t^é fol- 
lowing dây. It being high wàïer froin 8 to 9/o'clock à. m., she could! 
havie taken her berth as well àt half past 10 or 11 A. m. bb the llth, as 
st 6 p. u. No demurrage, or towage, iâ, theiefore, allbwed for the 
llth. 
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Ounningham,; -the stevedore, was employed by the shîp'a agents. He 
testifies explicitly tbat he never worked more than two gangs, nor from 
more than two hatches. The ship was, therefore, not prepared at that 
dock, to deliver from more than two hatchea. The provision of the 
charter that the consignées should take as "fast as the ship can de- 
liver," did not bînd them to take more than the ship was prepared to 
deliver, under such arrangements with the ship's stevedore for discharg- 
ing as the ship herself had made; since the ship was bound to put the 
cargo over the ship's side. The respondents are answerable, however, 
for the half day's delay through the nonattendance of the customhouse 
oiEcer during the forenoon of the 12th, after the ship had obtained a 
permit. Carsanego v. Wheeler, 16 Fed. Rep. 248. The master says that 
wàs the stevedore's fault, which would be the ship's fault. But I find 
that he is mistaken on that point. Through the incumbrance on the 
dock I find, also, that during theremaining half dayof the 12th the con- 
signées were not prepared to receive above half what the ship was prepared 
to deliver through the two hatches and by the two gangs of stevedores 
that she had provided. The libelants are, therefore, entitled to count 
three quarters of a day's delay for December 12th, at Eighteenth street. 

The respondents are also chargeable for one half of December 13th at 
Forty-Second street, which was lost through delay in furnishing the trans- 
fer permit. The 14th was Sunday. The 17 th was unfit to work through 
the rain. , The ship finished discharging on Saturday the 20th at 1:30 
p. M. The testimony shows that there was no hindrance or lack of dili- 
gence in the discharge at Forty-Second street after it was begun, from 
such hatches as were in fact used, namely, two hatches, prior to the 
17th, and three hatches afterwards; and no complaint was made on that 
score. At. this season "ordinary working hours" closed at sunset. 

The libelants contend, however, that the stipulation of the charter 
that the ship should discharge " as fast as she can deliver in ordinary 
working hours," imposed on the consignée the obligation to receive from 
ail four hatches at once; and to send the ship, moreover, to a berth 
where ali four hatches should be worked at once. This construction, I 
think, is more rigid than the ship is entitled to. The charter is in one 
of the ship's own forms. It bears the stamp of her own agents. She is 
not entitled to read into it, therefore, by construction, more than its 
language imports. The charter says nothing about the number of hatches 
that are to be used, nor the kind of berth to which the charterer is to 
assign the ship. The wharves at which four hatches can be worked at 
once are the exception and not the rule. There is no évidence of any 
usage tp discharge any vessels from ail her hatches at once. The évi- 
dence, sofar as it shows apything on the subject, and from the libelants' 
own witnesses, is that ouly two hatches were customarily used at once, 
though this related probably to smaller vessels. Reported cases show 
that this stipulation in charters bas been in use for at least 20 years. 
Dahl y. Nelson, 6 App. Cas. 38, 42. .In no case does it appear that 
such a construction of.this clause bas ever been given to it. In the 
récent case of The Gleiijinlas, 42 Fed. Rep. 232, affirmed 1 U.S. App. 
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22, 48 Fed. Rep. 758, where the charter cohtained a sîmîlar provision, 
the sbip was held entitled to discharge from two hatchea, becaùse the 
proofs showed tbat it was customary for vessels of her size, having four 
hatches, to discharge from at least two of thera at ouce. It was also held 
in thatcase that under such a stipulation, the custoni applicable to small 
vessels was not applicable to a much larger one; and that she was en- 
titled to a berth reasonably adapted to her size, and to discharge from 
as màny; hatches as Was customary with other vessels of her size and 
class, if proôurable. Such, I hâve no doubt, is the reasonable construc- 
tion of this clause, and what was intended by thèse parties. Had it 
been designed that she would be sent to a berth where four hatches 
should be used at once, and that ail four must be Used simultaneously, 
it should and would hâve been so statèd in the charter, as was done in 
the case of Grant v. Covérdale, 9 App. Cas. 471. I think it certain that 
no shipping m en reading this charter, would undèrstand from it any such 
agreement or obligation. 

Aside from the language of the charter, there is no évidence to show 
that vessels of this size or class are accustomed to discharge from four 
hatches at once. The libelants on this subject gave but a single word of 
testimôny , to the effect that a. wharf might hâve been procured where 
four hatches could be uséd. Where such a wharf was to be found was 
not stated, nor whether it was in the part of the port where the con- 
signée under the discrétion given him had a right to direct the ship for 
the eoGiiomical transaction of his business. The évidence is insufEcient, 
therefore, to show any breach or neglect of duty by the consignée in the 
sélection of the wharf. The object of the charter in giving such a dis- 
crétion to the consignée is that the cargo may be received at such place 
as may comport with necessary eeonomy in the receipt, sale, or disposai 
of such cargoes. It is sufEcient if the charterer sends the ship to a rea- 
sonably fit berth, considering her size and class, such as the wharf at 
Forty-Second street was. And the intention of the clause in question 
is, in my judgment, fully met, if at such a berth the charterer sees that 
there are no hindrances upon the dock in the receipt and carrying away 
of the cargOj sO that the vessel may discharge ^s fast as she can deliver 
with the usual appiiances therefor. 

If thè respondents are held chargeable with the duty of discharging at 
threehatches, from the fact that upon the ship's demand for more rapid 
discharge they rigged up means for dischai^ging from an additional hatch 
on the afternoon of the 16th, still I find that upon computation the 
consignées did not occupy, on the whole, a longer time than a dis- 
charge from three hatches ail the time would allow them. The char- 
teirers were not required to unload at night, but only "in ordinary work- 
ing hours." But the charter provided that the vessel should " work at 
night when required bycharterers, any extra expense thereby incurred 
to be paid by charterers." After the third hatch was prepared the re- 
spondents woi^ked the ship for three nights, which presumably equals a 
saving of three days' time. Charging against the respondents the loss 
of three fourths of a day on the 12th, one half a day on the 13th, and the 
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loss of one day more for the use of only two hatches, instead of three, 
from the 13th up to the afternoon of the 16th, there would be but 21 
days lest time chargeable against them, which is less than the amount 
saved by night work. As there is no proof that the ship was not allowed 
to discharge as fast as she couldfrom the hatches used, the charterers did 
not exceed, therefore, the time at their disposai under the charter. 

The extra expense caused by working the ship at night amounted to 
$139.70. Such extra expense, by the terms of the charter, was to be 
charged to the charterer. The = latter, however, contends that it was 
chargeable to him only in case night work was "required by him;" and 
that such night work was not done upon the requirement of the char- 
terer, but because the ship demanded it, and was assented to on con- 
dition that the ship should pay the extra expense. Language to that 
effect appears in a letter of the respondents in answer to the ship'sclaim 
for a quicker discharge, and in reply thereto. The discharge at night, 
however, was as much for the benefit of the charterer as for the ship. 
In the demurrage aceount the charterers are given the benefit of the 
night work, which has saved them about $434, which they would other- 
wise hâve been liable to pay the ship for demurrage. This night work 
was "required" by them in order to avoid the amount of demurrage. 
Under such circumstances it is the plain intent of the charter that the 
charterer should pay the extra expense of night work. It is like a sub- 
stituted expense. Whedwrighi v. Wcdsh, 44 Fed. Kep. 380. The libel- 
ants are, therefore, entitled to a decree for that amount, together with one 
towage to Eighteenth street, and one to Forty-Second street, amounting 
to $35; in ail $174.70, with interest. The libelants not being success- 
ful on the principal item of the claim, namely, $1,358, for demurrage, 
jio costs are allowed. 
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United States v. The Steam Tog Pilot. 

(Cirouit Court cf Appeala, Mnth Circuit ApisU 19, 1893.) 

S'oBEioN Watbrs— Towage bt Poreion ïogboats. 

ïhe treaty between the United States and Ureat Britain of June 16, 1848, fixes the 
boundarj' between the two countries in the straits of San Juan de Tuoa by a line 
folio wing the njiddle of the strait, but also seoures to each nation a right of free 
navigation over ail the waters of the strait. Held, that ail the waters north of the 
boundàry line are "loreign waters," tvithin the meaning of Rev. St. g 4370, which 
excepts fronj the penalty therein imposed against foreign tugboats towing vessels 
of the United States, cases where the towing is, in whole or ia part, within or upon 
foreign waters. 48 Fed. Bep. 319, reversed. 

(Syllabus by the Court.) 

Appeal from the District Court of the United States for the District of 
"Washingtoa, Northern Division. 
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libel by the tloited States againstthe British tug PUot fbr tiolation 
o!f section 4370, Rev. St. Decree for libeknt for $643 àûd coSté; '48 
Fed. Rep. 319. The owner appeaîs. Reversed. 

Burke, Sliepard & Wooda, {Thos. B. Shepard^ of counsel,) for appellant. 

P. H. Winsftan, for appellee. 

Before Gilbert, Circuit Judge, and Deady and Hawley, District 
Judges. 

Gilbert, Circuit Judge. On the 2d day of May, 1891, the British 
tug Piiot spoke the American bark Valley Forge in the straits of San 
Juan de Fuca at a point about teû miles from the entrance of the straits, 
and tbree miles off Port Vancouver, in the province of British Columbia. 
The bark was an enrolied vessel, engaged in coastwise trade, and was 
proceediQg on her voyage from San Francisco to Port Angeles. A con- 
tract was made between the captains of the two vessels, by which it was 
agreed that thé tug should tow the bark to Port Angeles, where the bark 
would exchange her Oertificate of enrôllment for a register to entitle her 
to clear for a foreign port, and then should tow her to Departure bay, a 
British port, thence back, through the straits, to the sea. After picking 
up the bark, the tug towed her along the Vancouver shore, a distance of 
38 or 40 miles, and thence across the straits to Port Angeles. The 
greater part of the towing was upon waters north of the middle line of 
the channel which séparâtes the state of Washington from Vancouver's 
island. The bark lay at Pdrt Angeles until the 6th day of May, when 
the tug was libeled by the United States for violation of section 4370 of 
the Revîsed Statu tes. That section con tains the act of July 18, 1866, 
entitled *'An act to prevent smuggling and for other purposes," and the 
amendment to the same by the act of February 25, 1867. It reads as 
foUows : 

"Sec. 4370. Ali steam tugboats nott)f the United States, found employed 
in towing documented vessels of the United States plying from one port or 
place in the same to another, shall be Ilable to a penalty of Qfty cents per ton 
on the tneasurement of every such vassel so towed by them, respectively, 
which sum may be recovered by way of libel or suit. This section shall not 
apply to any case where the towing, in whole or in part, is within or upon 
foreign waters." 

The question is presented whetherthe waters of the straits of San Juan 
de Fuca, lying north of the dividing line between the United States and 
British Columbia, are "foreign waters," within the meaning of the stat- 
nte. By the treaty between the United States àfld Gréât Britain of June 
15, 1846, the boundary Une between the possessions of the two nations 
is made to run through the middle of the straits. By the same treaty, 
however, it is stipulated that the entire. straits shall be open and free to 
both countries for the purposes of navigation, so that the vessels of each 
may sail anywhere upon either side of the line; and under this provis- 
ion it is contended that the waters north of the line cannot be considered 
foreign waters, but that .all| tlje watçre of the straits are common to both 
nations. We do not so construe the efFeçt of the treaty. Notwithstand- 
ing the license of free navigation over the whole of the straits, which ù 
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réservée! to each of the contracting parties, a definite line of division is 
adopted, which détermines the limit of jurisdiction of each nation. AU 
waters north of the line are British waters, subject to the control and do- 
minion of Great Britain. AU waters south of the line are American 
waters, and are under the jurisdiction of the United States. The privi- 
lège of free navigation exercised by each nation of the waters of the other 
is in the nature of an easement, which in no way afFects the question of 
the jurisdiction. The decréè of the district court which is appealed from 
is itself a déclaration of the doctrine of the exclusive jurisdiction of each 
nation over its own half of the waters of the straits; otherwise it is not per- 
ceived that a British tug could, for an act committed upon the American 
aide pf the Une, be made subject to a penalty imposed by the laws of the 
United States. The word "foreign" means belongiqg to another nation 
or country; belonging to or subject to another jurisdiction. The waters 
of the straits north of the boundary line belong to and are subject to the 
j.urisdiction of Great Britain, and hence are foreign waters. The United 
States, although having a right of free navigation, has no jurisdiction 
over them, except so far as regards its own citizens. The case of The 
Apollon, 9 Wheat. 862, is relied upon by the appellee as supporting the 
doctnne that no part of the waters of the straits can be considered foreign 
to either British or American vessels. The question which arose in that 
case was whether a French vessel, which had entered and anchored in 
thei St Mary's river, and then proceeded out to sea and to a Spanish 
port, had entered American waters, so as to be required to make entry 
at the cuBtomhouse of that district, under section 29 of the collections 
apt pf, 1799. The St. Mary's river being the boundary between the 
United States and the Spanish possessions, upon the gênerai principlea 
of the law of nations its waters were common to both nations for the pur- 
poses of navigation. The court, without deciding whether any of thô 
waters of the river were American watçrs, held that the trué exposition 
of the twenty-ninth section was that it meant to compel an entry at the 
customhouse of ail vessels coming into our waters, being bound to our 
ports, and that the AppoUon had not entered American waters, within 
the meaning of that statute. It is proper to note that the évident object 
of the amendment contained in section 4370 of the statute is in harmony 
with the construction which we hâve adopted. The law, as originally 
enacted, did not embody the exception in regard to towage, in whole or 
in part, upon foreign waters. Upon the pétition of "owners of tugs and 
vessels on th(e,lakes and rivers of the northem frontier," the amendment 
of February 25, 1867 , was made. Its purpose was to avoid the difficulty 
and inconvenience which attended the application of the statute upon 
the lakes of the northem frontier, where, as in the straita of San Juan de 
Fuca, the boundary Une is a fixed line, but in practical navigation its 
position upon the waters would al way s be difficult to locate with certainty. 
The decree is reversed, and the case is remanded, with instructions to 
dismiss the libel, and to enter a decree for claimant. 
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DuNSMDiR V. Bbadshaw, Collector of Customs. 
(Circuit Court <^ Appeals, Nlnth Circuit. April 19, 1893.) 

ShIPPTKO — PdBLIC RBGUI.ATIONS— TOWAGB Bt FOBBIGN TUQS. 

Under Bev. St. tJ. S. § 4870, imposing a penalty against foreign tugs towlng 
American vessels from one' American port to another, except where the towlng is 
partly in foreign waters, a British tng la not liable where the towlng Is done partly 
on the British sida of the stif'àlts of ^n Juan de B'uca, even thougb it might hâve 
been done éhtlrely on tbe: A merican side, In the absence of any allégation that 
the British waters were entered ooUusively or for the purpose of evading the 
stàtùte. 

Aippeal from the District Court of the United States for the District of 
Washington, Northern Division. 

The Lorne, a British tug, was seized by the collector of the district of 
Puget Sound, under thé provisions of section 4370, Rev. St. U. S., for 
an alleged illégal towing of the ship Oriental, a documented vessel of the 
United States, from the hi^h seas through the straits of San Juan de 
Fuca and the waters of Puget sound to Tacoma, in the state of Washing- 
ton. The owner of the tug paid undfer protest a fine of $884, and 
brôught tliis libel to recover the same as having been illegally exacted. 
The respondent answered, alleging that, although a portion of the tow- 
ingiwas upon the British side of thé bôundary line bétween the United 
States; and the British possessions, it was not necessarily so, and that it 
mighft :all hâve been dône upon the American waters. A demurrer to 
this défense was overruled, and a deerée entered dismissing the libel, 
upon- the ground that none of the waters are "foreign waters," within the 
meaning of the statute. 

Burke, Shepard <fc Woods, {Thxmm R. Shepard, of counsel,) for appe- 
lant. 

Patrick H. TTington, U. S. Dist. Atty., for appellee. 

Before Gilbert, Circliit Judge, and Deady and Hawley, District 
Judges. 

Gilbert, Cirbuit Judge. The principles decîded by thîs court in the 
case of TheP^at, 50 F«d. Rep. 437, govem the décision of this case. The 
additionâî défense that the towing might ail hâve been done upon the 
American side of the bouUdàry line, and without entering foreign waters, 
can make no différence with the resuit. It is not alleged that the foreign 
waters were entered collusively, or for the purpose, on the part of the 
tug, of evâding the statute. The decree is reversed, with instructions to 
Èûstàin the deniurrer to the answer and for further proceedings. 
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The Columbia. 
TJnitbd States v. The Columbta. 

{Circuit Cofwrt ctf Appeals, Second CircvAt. February 16, 189S.) 

PBNALTIES— PORFEITUBES— PASSBNGER ACT— OVEELOADINO— SbOTION 4465, ReV. 8t. 

On the évidence the court found that the steamboat Columbia, libeled by the 
government for carrying passengers in excess of the number stated iu her oertifl- 
oate of inspection, and held in fault by the district court, did not, on the trlp in 
question, carry more passengers tban her certiflcate allowed, and that the decree 
of the district court sbould therefore be reversed, and the llbel dismissed. 89 Fed. 
Rep. 617, reversed. 

In Adœiralty. Libel by the United States against the steamboat Co- 
lumbia for violation of section 4465, Rev. St. The Columbia was al- 
lowed to carry 3,000 passengers, and no more. The libel alleged that 
on one trip she had carried 677 in excess of the number stated in her 
certificate of inspection. The district court decreed for the libelant, (39 
Fed. Rep. 617;) and the claimant appealed to the circuit court for the 
eastern district of New York, which affirmed pro forma the decree of the 
district court, and claimant appealed to this court. Reversed. 

Blair & Rudd, (^Benjamin F. Blair, of counsel,) for appellant. 

Jesse Johnson, U. S. Dist. Atty. 

Befôre Wallace and Lacombe, Circuit Judges. 

Lacombe, Circuit Judge. The circumstances under which the count 
was made by the two passengers at Far Rockaway were such as to make ab- 
solute accuracy impossible. It did not need the testimony of the govern- 
ment inspectors, whom the claimant called as experts, to show that a count 
of a crowd moving rapidly in a mass over a wide gang plank, and mov- 
ing away from the observer, could be but an approximation only. Ré- 
sides errors likely to resuit from displacement of positions as some one 
turns back to return, there is the highly probable error that some will 
pass whom the observer does not count, and the error resulting from a 
■consciousness of that fact on the part of the observer, and his effort, 
perhaps unconscionsly, to correct it. Manifestly, it cannot be as ac- 
curate as a count of articles that can be handled and sorted, when that 
count is conducted under circumstances which admit of its being donc 
deliberately. It appears from the évidence that the company running 
the Columbia had issued complimentary season tickets to the number 
of nearly 300. Holders of such might hâve been on the Columbia that 
day, and left no tangible évidence of their présence. But such tickets 
were issued almost entirely to persons in a similar line of business, — 
railroad men and others more or less closely affiliated in business with 
the company. Very few of such tickets would be shown on any one 
trip. It also appeared that the président or gênerai agent of the com- 
pany, the master, or purser might pass a friend on board without a 
ticket, and sometimes did so; but there would be very few such instan- 
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ces on any one trip, and the évidence does not show that there were 
more than four on this partip^alar trip, It 'must be presumed that the 
passengers who presented money instead of tickets when they came 
aboard would subsqq^\nwUy,get,tJieiri tickets from the purser, as he testi- 
fies they did; for otherwise they would be without the coupons eutitling 
them to a return trip/i Exoept,,tbeni for the very few who held sea- 
son tickets or were passed as personal friends of the four ofRcers above 
n9,rl(léd,. evefy passenger the Colunibia carried that day left aboard her a 
tangible évidence ofhîs présence. À count ôf thèse tickets, if deliber- 
ateiy and honestly made, would be jplainly entitled to greater crédit 
thîwi ife«>; tàUy imadé;;}jy the two .passengers at Far Rockawa:y. The 
count of tickets before Jewell's wharf was reached was evidently made 
in haste, so that thè number on board might be known before tlae boat 
œdd© hèr lahding. ' Threemen-^the purser, assistant purser, and super- 
inStèndent-^bunchedfthe tickets; and they ëach testify that they put 100 
in! ëach fcunch, (savè onè, contaîning 14.) The supérintendent and 
ot&ers èotinted the bunoîies, and, assuming each to contain 100, made 
oui tli(6 ilUmber of tickets to be 2,214. Of course, this did not account 
fo* stfch passengers as had paid cash, but had not yet obtained their 
tiioTietS'ffom' the purser. The counters at Jewell's wharf^ whose enumer- 
ation was made under more favorable circumstances than the one at Far 
Rockaway, and w^hich seems to havecommended itself to the district 
judge, showed 650 to 680. This would make the total number 2,864 to 
2,894. There was, however, aoothër count made of the tickets. The 
purser is required to make a return to the company of each round trip, 
showing, nôt only how many passengers were carried, but what they 
paidiiaîàid wherè they came from. This is not bçgun till after the boat 
bas made her last lànding, and ail pftssengers are aboard. To do it the 
tickets mUst be ail sorted< and counted separately, under their separate 
classeb. The return of this round trip is in évidence, and testified to by 
the purser and assistant; purser, who made it up. The district judge 
discaedited this return because he foUnd it "impossible toconclude from 
the purser's testimony that there isany certainty that the tickets counted 
by him when making hie J^turn were ail the tickets that had, been taken 
in on that day^" We think he must hâve overlooked the évidence given 
by theaasslstant piirser; It abundantly appears from the testimony that 
only the pui'ser and the assistant purser took tickets from incoming pas- 
sengers, and both testify positively that they turned in aU the tickets 
they. took, which were first deposited in a heap on the desk in the purs- 
er's office, and subsequently bunched. It is no doubt true, as the dis- 
trict judge suggefets, that the officers of the boat were biased in favor of 
the boat, just as the complfiining witnesseâ were biased against it by rea- 
son of the discomfort whieh induced their counting, and the knowledge 
ithey had when'they madevtheir complaint that they would be entitled 
to share in any recovery;! , , But where the testimony of witnesses is rea- 
sonable in itself, and is giyen without any indication of untruthfulness, 
mère bias does not seeni to us sufficient for concluding, as the district 
attorney su^ests in his brief, that they deliberately retained 600 tickets, 
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or abstraeted thém from- the purser's rbom, and tlien perjured themselves 
to hide their fraud. It is a suggestive fact that thèse witnesses were 
not crose-examined on this point. Apparently, there was nothing in 
the manner in which they gave their évidence to excite suspicion. A 
trial judge bas the opportunity, which an appellate court has not, of 
hearing and seeing the witnesses; but in this case, for ail that appears, 
the purser's return wasdiscredited by the district judge because the purs- 
er's testimony, standing by itself, did not establish the fact that such 
return included ail the tickets. As he does not refer to the very positive 
testimony of the assistant purser, which, when taken in connection with 
the purser's, does establish that fact, we must conclude that he over- 
looked it. 

It being established that the purser and assistant bad before them 
tickets representing ail passengers on board, except the very few hold- 
ing season tickets or "passed" as friends of the ofRcers, it is only neces- 
sary tg see what thej' did with them. The bunched tickets taken in at 
the différent landings were kept in différent places on the purser's desk. 
They were first counted to détermine how raany were taken aboard at 
each lànding, and the resuit minuted on the back of the return, which 
is the usual custom. It was conceded on the trial that by an error 92 
elevated railroad tickets were put under the heading of Jewell's wharf, 
instead of pier 6. Correcting this errer, the back of that paper shows 
the number of passengers as folio ws: 

Taken at West Twenty-Second Street - - - - - 834 

Taken at West Tenth street .---.. 559 

Taken at pier 6---- ...791 

Taken at Jewell's wharf - - ... . 671 



2.855 



AU the tickets were also assorted andrecounted under différent classes, 
viz., those sold by the boat, the varions Connecting railroads, etc., 
with this result: 

Passengers paying cash • - - . - - -93 

Passengers having ordinary tound-trip tickets - - . 2,529 

Passengers having single tickets up - - - . . 50 

Passengers having tickets f roui railroads ... - 326 

2,998 

This corresponds exactly with the figures on the back of the return 
made before the^ reassortment, because the back does not contain 50 
"single up" tickets which were sold by the agent at Rockaway for the 
return trip, nor 93 purser's tickets, representing cash. Adding thèse 
items (143) to the aggregate by landings, the resuit is 2,998. The évi- 
dence indicates that the passengers down, who'did not return by boat, 
were more in number than those who boarded her at Far Rockaway for 
the first time to make the up trip only ; and as we see no reasoa tb as- 
sume that those who held season tickets or came aboard on "pass" ex- 
ceeded 60 (the return shows there were 4 only) the return indicates that 
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she did not carry in excegs of 3,000 pg.ssengers on the day in question. 
Of the two en^imerations, presented respectively by the libelant and the 
steamboat, w© areof opinion that the clear prépondérance of proof is in 
favor of the latter. The decree is reversed, and case remanded to the 
circuit court with instructions to dismiss the libel. 



The William Ceané. 

Mereyman et al. v. The William Cbane. 
CDUtHot Court, ï>. Marutand. ISovemheT IS, 18S9.) 

Shippino-^Damagb to Frbight— Stowagb ou Cargo. 

Cotton stoWed on thé main deck'of à large coasting steamehip for a voyage from 
Savannali to Baltitiiore, under the upper deck, in a space between the main deok 
and the upper deck, inclosed ,li)y the iron bulwarks and by strong shutters and bulk- 
heads, held to be properly stowed, altbough not under the hatches of the main 
deck. Séld that, thé stowage being in a proteoted place, and customary and proper, 
the cotton could not be said to be carried "on deok, " and the steamship was not 
liable for damages from sea water, paused by an unusual storm, which flooded the 
decks, and broke downthe bulkhead, and tore away the protections. 

(,Svllab^ls by the Court.) 

In Admiralty. Libel by Merryman & Co. against the steamer Wil- 
liam Crâne for damage to cargo. 
Fisher, Bruce <& Fisher, for libelants. 
Wm. P. Whyte, for respondent. 

MoEEis, District Judge. This is a libel to recover for damage by sea 
water to 80 baies of cotton shipped on the steamer William Crâne, to 
be carried from Savannah to Baltimore. The décision of this case dé- 
pends upon whether the cotton was stowed in a place on the steamer 
where, under the bill of lading, it might rightly be placed. The Wil- 
liam Crâne is a large iron stea,rn propeîler, intended for . the coastwise 
trade, and above her main deck has an upper deck, on the top of which 
are structures cont-aining pilot house^ oiEcers' quarters, and staterooms for 
passengers. Along the sides of the ship this upper deck is not altogether 
péïmanently inclosed, but may be inclosed when required for carrying 
cargo. The space between the tnain and upper decks is seven feet in 
height. , Four feet of this height is permànently defended by the iron bul- 
warks, and rail of the ship, and the remaining three feet between the rail 
and the upper deck has wooden shutters, which can bè tightly fitted in, 
and œade fast between the permanent uprights which support the upper 
deckj thus inclosingtheientire space. The middle of the ship between the 
main and the upper deck is occupied by permanent structures containing 
the engine room and quarters for the engineers and others, leaving an alley- 
way on each side. The forward end of each alleyway is closed by a heavy 
bulkhead with doors. It was in thèse alley ways that the cotton involved 
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in tWs controversy was stowed. It was raised soraewhat from the deck 
by dunnage, and was keptin place by uprights, which left a narrow gang- 
way alongside the engine room house. On the voyage from Savannah 
to Baltimore the steamer encountered a severe storm, and shipped a 
heavy sea on ihe starboard side near the bow, and just forward of the 
bulkhead mclosing the starboard alleyway. The wave boarded the ves- 
sel with such force that it ficoded the forward main deck, broke down 
the bulkhead on the starboard side, wrenched off se ven feet of the wooden 
shiitter next toit, and, crossing the ship, burstopen the iron cargo ports 
in the bulwarks on the port side, and carried away a portion of the port 
rail. The water flooded the starboard alleyway, and saturated the cot- 
ton so that it suffered damage to the extent of $10 a baie. There was 
also a portion of the same shipment, containing 13 baies, which was placed 
upon the open deck, forward of the bulkheads, in the space between 
them and the forecastle, which were damaged by the same sea. As to 
thèse 13 baies the owners of the steamship admit her liability, and bave 
tendered payment of the damage. The owners of the steamship deny 
their liability for the damage to the 80 baies of cotton stowed between 
the upper and main decks, contending that it was properly stowed, and 
that the damage was caused by a péril of the sea, within the exception in 
the bill of lading. 

The libelants rely upon the established rule that a clean bill of lad- 
ing such as was given upon the shipment of this cotton imports that the 
goods are to be carried under deck, and not on deck. The Delaware, 14 
Wall. 579. They contend that, as the cotton was not under hatches be- 
low the main deck, its stowage does not gratify the contract. TJnques- 
tionably, on sailing vessels, "under deck" is held to mean beneath the 
hatches, in the place devoted to the under-deck cargo. On a sailing 
vessel no other place is protected from the spray and water, and in no 
other place can cargo be placed so as to leave the decks free and unob- 
structed for the handling of the sails and the navigation of the ship. 
But on steamers navigating our inland and coastwise waters on short 
voyages this is not the rule, because the reason for it ceases. The size 
and stability of such steamers enables them to carry extensive upper 
Works, built high above the main deck, and they bave no need to keep 
the main deck clear for handling sails, or for any of the requirements of 
navigation. Goods placed upon the main deck in such steamers are as 
safe as those placed below, if the space thus used is sufficiently protected, 
and provided the goods are not of such weight as to disturb the proper 
trim of the ship. This bas freqftently been declared to be the rule. It 
was so held in The Neptune, 6 Blatchf. 194; Harris v. Moody, 30 N. Y. 
266; CHllettv. Ellis, 11 111. 579. It is matter of common observation 
that cargo is eonstantly so carried on such steamers. 

The question in this case, to niy mind, is therefore not whether the 
cotton was carried under the hatches of the main deck, but whether it 
was carried in a protected place, under cover, and where expérience had 
demonstrated it would be safe. The alleyways under the upper deck, 
inclosed with the wooden shutters already described, were designed in 
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the pldiûîtig o/the shîp as a place fô? carrying cargo. The cubîcal con- 
tents of thèse ^paceswas included in ascertàîning.the tôjinàge of theves- 
Bél by thé titîàtom-house authoritieë. ' It is hot' âuggeslad that carrying 
cargo thère, îfit beof the propêr wéîght, in àny tnannèif'inàkés the ship 
less se^^brthy.Cotton in baies ia ïiot damaged by a slight isvetting, 
and itig light ^^fôight in proportion to its'bulk makes it proper to bé car- 
ried on tnë up'pér part of a ve^Sèl. It séems tp me^ then, that the only 
question ils #n'ether'or not the construction of the shutters on the sides 
and the buïkîhya'^s'in front of thèse alleyways Was such as to be reaSpn- 
ably safe as a protection from the waves which the ship might be ex- 
pècted to èûco'unter. Considering thé location was in the midship sec- 
tion bf a large 'steamer, and considériug the élévation above the surface 
of the sea, Tam of opinion that the shutters and bulkheads were suffi- 
cient in striBû^th for the purpose for which the builders of the steamer 
designed thei». It is objected that the space was nOt sufficiently in- 
blosed becaùsé the after ends of the alleyways were not protected by 
bulkheads, ànd that a sea comihg aboard from astern would reach the 
cotton, but the fact is that nearly the whole width of thé stern was filled 
up by the paSsenger saloon, which nearly closed the after ends of the 
alleyways, and itcould hardly be that any but a small amount of spray 
could reach the cotton from that direction. In this case the proof shows 
that the water Which caused the damage came with great violence from 
near the starboard Ijow, and. not frona the stern. It is true that on this 
voyage thé bulkhead was bursted in, and a portion of one shutter tom 
away, but the violence of the wave must hâve been extraordinary, and 
the occurrence an exceptional one, such as will occasionally do great 
damage to the strongest vessel. Tlie testimony of the master, who bas 
been navigating this steamer for four years, carrying cotton in the same 
manner, is that he never had such cotton damaged, either before or 
since this voyage, and the testimony of a number of other witnesses who 
are familiar with the business of similar steamers carrying cotton from 
Savannah to northern ports is that their expérience justifies them in 
considering such a location où the vessel as safe for cotton as below the 
hàtches 6f the main deck. I do not think the Hbelants are entitled to 
recover for thé damage to the 80 baies sued for in their libel. 
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' . ., The John SwAN. 

MlIBBAY «i aï. r. TfiE JoBN SwA». 

SCHUVLER «t OZ. p. SaMB. 

'' ' (IHèMa Court, s. D. New Tmlt. AprU 36, 1802.) 

.-g .;::.,-■.■: . 

SaLVAOB— FiBB '• ON BtTLKHBAi)— ÀPPEBHBiraiOîf OV DANOBB— BXOBSSIVIÏ SbOURITT — 
COSTB. 

ï^rç broke ont in a building near a bulkhead, -withln 40 or 60 feet of which lay 
tbé Mrkeutitiè John Swan. Two tugs, oomingup, were^e<lue8te(ibytl^eonlype^- 
; son On the. pMp to tow.toer into the stream, which was donp; one pf tlie tugs re- 
waining by lier, as her anchor dragged somewhat. Before the tugs Ixad hauled the 
vfessel eut,- the City flre boatarrivéd. Eventa provèd that the fire traveled away 
front thQ sbip, and thafr tbere was no àbsolutis necessity for bauling her intq the 
stream.^ Helà, that at the time the service was begun there was sucb reasonable 
appréhension of danger as made it proper toremove the shlp; that tho service, 
therëfor% was a salvage service, though ol sntall merit; and $125 was awarded to 
one tug,.and $75 to the other, costs beingrefused to one tugbecauseshe badexaCted 
secittity m the sum of $5,000. 

In Admîialty. Libel for salvage. 

Goodrich^ Deàdy & Goodrich, for the Henry A. Peck. , 

Oi^éftj'Gkîi/ cfc.?terg'e8,fér the Quaker City. 

Wing, Shoudy & Putnam, for the John Swan. 

Beown, District Judge. On Junel,1891, the barbentine John Swan,' 
loaded ând ready for seâ, lay on the north side of the wharf at the foot 
of North SiXth Street, Williamsburgh. Between 11 and 12 p. m. a fire 
broke out in the street and in a building stretching across from North 
Sixth to North Seventh streets a short distance from the bulkhead at 
the head ôf the slip. The stèm of the ship was some 40 or 50 feet dis- 
tant from thiâ'btilkhead. The tugs Henry A. Peck and the Quaker 
City in the East river, observing the fire, made their way thither. The 
Peck arrivéd first. One of her hands was sent to the Swan to ascertain 
if help was desired. No one was on board of her except a watchman, 
who was>ëlèép; beingroused, he asked that the ship be towed out. 
The Quaker City had by that time arrivéd; both tugs got out hawsera 
to the ship '&d towed her out iii the stream, where she was anchored. 
The Peck, finding that the anchor dragged some, remained by her; the 
Quaker City left for other employment. 

The claimants contend that the vessel was in no danger, and that 
the service was of no value. The witnesses for the Peck affirm that 
smoke and sparks were flying about the vessel. The claimants contend 
that this is a gross misrepresentation; their testimony is, that at least 
from half an hour after the tugs arrivéd, when their witnesses were on 
the scène, the wind was setting up river and on shore, so as to carry 
any fire sparks away from the ship. The fire extended two blocks to 
the north ward; and not at ail to the southward; it was botter and fiercer 
at North Seveuth street than at North Sixth. Some bagging and bar- 
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rels on the bulkhead between çaught fire, and were more or less con- 
sumed. A line of loaded cars, which was on the North Sixth street 
•wharf running pargUçl with the ship at a distance of about 35 feet from 
her, was not remdved during the are, and the cars were not damaged. 
About the time the tugs were hauling the ship out of her berth, the city 
fire boat Seth Low came up river, and waiting below until the ship was 
hauled out, then went into the slip alongside the North Sixth street 
pier as far up as the bulkhead, remained there several hours, and played 
upon the fire until it was subdued, her stern occupying a part of the 
berth in which the ship had been before. 

Whethèr a service ia a salvage one or not, is not to be deterniined by 
what is ascertained or judged after the event. It is enough that at the 
time the service îs renderedi the vessèl is in a "situation of actual appré- 
hension though not of actual danger. " The Raikes, 1 Hagg. Adm .246. See 
JU Alaska, 23 Fed. Rep, 597, 607, 608, and cases there cited. At the 
tiipe this service was begun, I hâve no doubt that the removal of this 
ship was a proper and hecessary act; not in the sensé that there was a 
certainty of danger or loss, but such a reasonable appréhension of dan- 
ger as made it prudent to remove her. That was requested by the 
watchman, theonly person in charge. It could not then bp known how 
fiercely th'e fire might rage, or how much it might spread along the 
bulkhead or the wharf. The fire boat, it is true, appeared on the spot 
before the ship got out into the stream; and it is now seen thatit would 
hâve been quite sufficiept had the ship been raerely hauled out to the 
end of the wharf and made fast there. The présence of the fire boat 
inside of the slip, and between the bulkhead and the ship, would hâve 
been a CQjaplete protection from danger, as the captain of the Quaker 
City stated. While thèse circumstances do not deprive the service of a 
salvage character, they make it one of smali merit. It involved no dif- 
ficulty or danger to the tugs; the service was short, expept that the Peck 
lay by, as was proper., when the anchor was dragging. The damage 
to the Swan and the loss of ropes and some other articles in the course 
of the service, as testified to, amount to $84. Taking ail thèse circum- 
stances into account, I think $125 to the Peck, and $75 to the Quaker 
City, will/bo a sufficient award for the services rendered. But as the 
claimants were required by the Peck to give security in the grossly ex- 
cessive amount of $5,000, I do not award her costs. 
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L0UISVIU.B & N. R. Co. V. Merchants' Compress & Storasb Go. 

(CircuU Court, W. D. Tennessee. Harch 26, 1892.) 

Cqsts— DooKBT FicB IN Equitt— DisMissAi. AVTBB RsrDSAi. ov Fbslimikabt limmo- 

TION. 

If, after a decree refusing a preliminary injunction, the plalntUT dismiBs tb« 
blU, the docket f ee of $30 «pon final bearing is taxable for tha soUoitor ot Uw pro- 
TaiUng paîrty. 

In Equity. 

Statement by Hammond, District Judge: 

The bill in this case, witti some 20 exhibîts thereto, waa filed 
Decembér 3, 1891. It was simply an injunction. bill to enjoin the 
défendant company from violating the provisions of a certain contract 
claimed to exist between the parties for the compressing, storage, and 
insurance of cotton; the prayer of the bill being stated in varions forma 
to meet the différent stipulations of the contract. The usual prooess of 
subpœna was issued the same day, requiring the défendant to appear, 
etc., on the first Monday in January, 1892. On the day the bill was 
filed the plaintifF moved for a restraining order until motion for prelimi- 
nary injunction could be heard, which was denied. It then moved for 
the preliminary injunction, and a decree was entered setting down the 
motion for hearing and argument on Decemberô, 1891, before the court, 
" when and where the défendant is required to be présent, and show cause, 
if any it hâve or know, why such preliminary injunction should not be 
granted." Notice of this motion and decree was issued, which, with the 
subpœna to answer, was served on défendant the foUowing day. The 
défendant entered its appearance by its solicitors on the day fixed, when 
the motion for a preliminary injunction was fiillyand elaborately argued 
by counsel hère and from a distant city, and the matter taken under 
advisement for farther considération by the court. On Decembér 11, 
1891, the record shows that the parties again came before the court "by 
their respective solicitors, when the cause came on for détermination 
upon a motion of complainant for a preliminary injunction heretofore 
made herein, and argued at a previous day of the term; and the said 
motion, upon full considération, is by the court hereby overruled, and 
the preliminary injunction denied." Afterwards, on January 19, 1892, 
after the day for défendant to answer, complainant moved the court for 
leave to dismiss the cause, "which motion is, for satisiactory reasons to 
the court appearing, hereby granted, and this cause dismissed." De- 
fendant did not demur to nor answer the bill, nor was a pro confessa en- 
tered at the January rule day. In taxing the costs against complainant 
the clerk bas included an item of $20 docket fee to defendant's solicit- 
ors, and plaintiff moves to retax by striking out this item. The other 
items of the taxation are conceded to be correct. Section 983 of the 
United States Kevised Statu tes prescribes what shall be deemed "costs" 
in the fédéral courts as between the parties to a suit. It is as follows: 
v.ôOï-.no.e— 29 
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"The bîll of fées of the elerk, marshal, and attorney, and the amount paid 
printejra,afld WÀttnejseg^.apd lawful fees forexemplifications ^nd.copies.of pa- 
perà'ne<ïèMaHly bbxaihéd f<ir use on triais, In casés whéré bylaw dosts arète- 
coverable in favor of the prevailing party, shall be taxed by a judge or clerk 
of the court, and^ be ibcluded and foiiQi. a portion of « judjgmeat or decree 
against the losing party." 

-'SëéficMs 823^837 ild:;prescriby the "fées" taxable' in favor 6î attor- 
neys, ; court offio^rsiijjurorSi witnesses, printers, ete.,how they may be 
tètxfeé iiiatecoverétf,''fey¥iîom and Hbw paid; and the Various régulations 
pertaining to the same in suits in whieh the United States is a party. The 
portion of section 824, Id., prescribing the "fées of attorneys, solicitors, 
and proctors," under which the .taxation was hère made, is as follows: 

,'l^^n^, trial îbefOTe %,iîPFy in civil or priminal causes, or beiÇore référées, or 
on a fliiaf hèapng in éqûity or admiralty, a dockat fee of twenty dollars. 
* * **«'! in cases at'laiv.wbere judgihent is rendèred \vithout a jury, ten 
dôllày^-^ Ih casés at laiw, where thé cause is discontlnùed, Ûvé dollars. " 

, HAJMSioîsD, .Distriot S\xdg&^ (^after staimg (hefadscu àbove.) The ques- 
tion; liffiYa'*^d in ithoaiinotion was first eonsidered by me in 1883, in 
GoodyeaftiV. Sa'teyer, 17 Fed. Rep^ 2, where in six causes in equity the 
solicitQEMdocket. feeiwas objected to, Answers were filed in ail the 
qasesnaodreplicatiofls in two ofrthem.i; In one only had there been a 
d«ef eft 'updn ithe HieritSjand an aceount ordered, but this cause was after- 
yrardSidismissed by tbe plaintiff, ' In aiiother of the cases the dismissal 
bjîjthiôipl^tiff was" without préjudice;" in the third case^ the dismissal 
waS by, «omplainant at bis costs, and in the other three cases there was 
œjionïér er decree diapoaing of themj though plainliflf paid, or assumed 
topajiitheKîosts, and olaitaed that they had been dismissed in theclerk's 
offic&i ( iUj)on a full review of ail the cases, and on examination of the 
IftWof ;<!lbst8 in chancepy suits: in England, as well as in the fédéral courts 
otfthifefflountl-y before the act of February 26, 1858, chapter 80, (10 St. 
at Largey pp. 161, 162,) from which the above-cited sections of the Ré- 
vision wste.cQmpiled, the taxation of the docket fées in ail thèse cases 
MssiMtained, both upbn principle ànd authority, although thereported 
décisions on the subject were found to be conflicting. Agaiu, in 1886, 
the s&me question arosô hère in. Pixrtee v. Thomas, 27 Fed. Rep. 429, 
where^ after the oyerruling of the défendants' demurrer to the bill, they 
answeredjîapd beifore replieation' was 'filed the plaintifF died, and the 
cause Was dismissed on motion of the. défendants for want of revivof 
or of prosecution. As reported, the décision shows but a single cause, 
yet, as aiBaattfiEiof fact, tfaère were eightsimilar cases brought at the 
same timeiby: thesamoiplaintiff agàirist various défendants. Like de» 
murrers Were-overrûledlQ ail oî them, with leave to anfewer, etc., but 
no answer was filed in any of the other cases. The taxation of costs 
was the same itv ail, ihcîuding the solicitor's $20 docket fee, and a motion 
to xetax was made ia. each case for the purpose of having the docket fee 
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étricken out. Upon full considération again of thîs subject thèse mo- 
tions wefe overruled, aind the taxation of the docket fées sustained/ In 
the opinion in that case Tsaid: 

"I Tiave not the least doubt that congiesa meant to give. In every equity 
and admiralty case, a taxed fee of twenty dollars, whenever and however it 
was finally ended, (with the single exception apeciflcally mentioned in the 
statute,) and that it did not intend to merely provide a t'ee for the ceremony 
of trying the case before the judge on ita merits, ieaving ail other services 
unprovided for, and withoùt any fee at ail. and deyolving upon the court in 
thpse cases to détermine, oh fàcts not in the record, whetheror not they wire 
sofartried on the merits as tô becharged for in the bîll of costs; and thus 
substituting those words ' tried on the merits ' for • final hearing,' as used in 
the statute." 

Since this décision there hâve been but three cases reported upon the 
exact question: Wigton v. Br'ainerd, 28 Fed. Rep. 29, where the docket 
fee was denied in a suit dismissed "for want of prosecution;" but the 
report does not show the iacts, norwhat, if anything, had everbeen done 
in the case. In Central Ti-ust Co. v. Wabash, etc., Ry. Co., 32 Fed. Rep. 
684, — an action to foreclose the mortgage on the défendant Company, the 
property beingin the hands of receivers,^Gilliland, by pétition, inter- 
vened for damages from firé caused by a locomotive operated by them. 
On a référence to a master proof wàs taken and the claim established 
and allowed, but the petitioner was denied a docket fee to his solicitor 
because "the hearing was had upon ah incidental or collatéral issue that 
arose in the progress of a foreclosure suit." In Ryan v. GovM, Id., 754, 
after bill, answer, and replication, the case was dismissed, without préj- 
udice, On complainant's motion, with costs to défendants. The case 
arose in the southern district of New York, and Judge Lacombe, in his 
opinion, says: 

" The décisions upon this point are n umerous and conflicting. In the viewa 
expressed by Judge Hammond in Pariée v. Thomas, supra, I entirely concur ; 
but the prier decisons in this circuit are controlUng of the question hère, and 
the docket fee must be disallowed." 

Counsel for plaintiff hère in his brief says: " It is my impression that 
the bill was not iiled until after the application for a preliminary injunc- 
tion was refused." In this his "impression" is entirely at variance with 
the facts of the case as shown by the record. Norcould the motion hâve 
been made even, or any step whatever bave been taken in regard to it, or 
conceming the cause at ail in any way, until after the bill was filed. In- 
deed, the very institution of an equity cause is the filing of complain- 
ant's bill. Sup. et. Eq. Rules 11 and 12. Even the subpœna to an- 
swer only issues for such défendants as are named in the pràyer for pro- 
cess, (rule 23,) "and if an injunctioh, or writ of ne exeat regno, or any 
other spécial order pending the suit, is rèquired, it shall also be specially 
asked for," (rule 21.) It is wholly inconceivable how a plaintiff in 
equity could move for a preliminary injvmction, or a (X)urt could act 
upon such a motion, in the absence of his bill showing what be wanted 
enjoined, or against whom he desired such injunction to operate. Rule 
25 prescribes the practice " whenever an injunction ifi asked foi: by the 
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bill," and pravides that;"special injunctions shallbegrantableonly upon 
due notice to the other party, by the court in term, pr byajudge thereof 
in vacation, after a hearing, which may be «œparte if the adverse party 
does not appear at the tinie and place ordered." Evidently this cause 
was dismissed as a direct conséquence of a déniai to the plaintifF of its 
motion for this injunction* The only pbject of the bill, which was under 
oath, and drawn With the ulniost café atld at great length, and fortified 
by many documents filed as exhibits, was to enjoin the défendant com- 
press Company from violating the terms of a certain contract alleged to 
exist be>tween the parties. Its suit for this purpose was presented to the 
court by the bill in the strongest possible light; and the plaintifF, with 
good reason, no doubt, wisely concluded that, if a preliminary injunc- 
tion CQuld not be obtained upon its own showing, undefended by an- 
s^yer pr pioof of its adversary, it would be useless to expect a perpétuai 
injunction atthe end of prolonged litigation. Such being the case, and 
the voluntary dismissal of the cause being the direct xesult of the action 
of the court in denying the motion of the plaintifF, the reasoning in 
Goodyear v, Sawyer, supra, and Partes v. Thomas, supra^ will support the 
taxation of the docket fee to the soliciter hère, although no answer or 
demurrer was filed as in those cases respectively. 'And, indeed, in sev- 
eral of the reported cases in which such docket fées were denied, the rul- 
ings seem to hâve been upon the ground that the termination of the par- 
ticular case was due solely to the action of the parties, uninfluenced by, 
^nd not the resuit of, any action by the court therein. Thus in Coy v. 
Perkim, 13 Fed. Eep. 111, 112, where there was an appearance by de- 
fendant, whp filed a demurrer to the bill, which was never acted upon 
bythe court,, eo far as the report shows, and several terms afterwards 
the cause was dismissed by direction ofcomplainant, thesolicitor's docket 
fee was dpnied by Skay and LpWiELL, JJ., but the argument used 
there certainly supports my ruling hère. Mr. Justice Geay, in the 
opinion, says: ' 

"We are of opinion that upon the face of the statute the intention of the 
législature is manif est tti'àt it is only where some question of law or fact in- 
volved in or leading to the final disposition actually made of the case has been 
submitted, or at least presented to the considération of the court, that there 
can be said to hâve been a final hearing which warrants the taxation of a 
solicitor's or proctor's ifee of $20; as, for instance, wherè the court, on mo- 
tion and argument, dismisaeis for irregularity an appeaï from the district 
court, as in the case, before Mr. Justice Nelson, of Hayford v. Qrifflth, 3 
Blatchf. 79; or where the plaintiff discontinues, after the court has substan- 
tially decided the merits of the case, either by an opinion expressed at the 
hearing upon the paerits, as in the case ot The Bay City, before Judge Brown, 
3 Fed. Eep. 47, or by a préviens interlocutory decree, as in Goodyear Dental 
Vuloanite Co. v. Osgood, [2 Ban. & A. 529,] decided by Judge Shepley in 
February,1877." 

So in the bri^f report oî Lock Co,y.Gohin, 14 Fed. Rep. 269, it ap- 
pears that the plaintiff voluntayily discontinued the case after answer 
filed, and the solicitor's docket fee was held not to be taxable, because 
'there was no heairing and décision of tiie court." And in McLean v. 
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Clark, 23 Fed. Rep. 861 , a demurrer to the bill had been overruled, with 
leave to answer. After the answer was filed, and while the case was 
pending upon bill and answer, (as the report would seem to indicate,) 
the plaintif? applied for a taxation of tbis solicitor's docket fee against 
the défendant, and it was, of course, nnder ail the cases, except perhaps 
in New York, properly denied, for the suit was still pending in the 
courts, the decree upon the demurrer resulting not in the termination of 
the cause, but its further litigation. Judge Beown says: 

"But in determining what bas been • atrial or final hearing ' which will au* 
thorize the taxation of a docket fee, we think that regard shonld be had to 
the resuit of such hearing or trial, and that we should treat that only as a 
finaf hearing in law which is a final hearing in fact. Hence if, in this case, 
the demurrer had been sustained, and the bill dismissed, the hearing of such 
demurrer would hâve undoubtedly been a final hearing, within the meaning 
of section 824. " 

So in Mercartney v. Orittendm, 24 Fed. Rep. 401, a demurrer was over- 
ruled, and défendants answered, and subsequently plaintiff voluntarily 
dismissed his bill without préjudice. Judge Sawyer held the solicitor's 
docket fee not taxable, saying: 

"Had there been a final decree entered upon the ruling on the demurrer, 
without further pleadinjfs, the hearing on the demurrer might well havebéeri 
regarded asa'flnal hearing,' contera pi ated bytheact. But the decree disniiss- 
ing the bill was not in conséquence of the décision on the demurrer." 

And in Consolidated, etc., Co. v. American, etc., Co., 24 Fed. Rep. &58, 
the solicitor's docket fee was not held taxable in a cause voluntarily disr 
missed by the complainant after issue joined by answer and replication 
and before proof; but the dismissal was " without the détermination of 
any question in the case by the court," and " before any hearing either 
interlocutory or final." In Andrews v. Coîe, 20 Fed. Rep. 410, a final 
decree was obtained upon ^ro confesso without answer or demurrer, and 
the court held this docket fee taxable, because " the considération of the 
bill is a hearing, and is final when it results in the final disposition of 
the cause." In like manner the docketfee was held taxable in TheAkrt, 
3 Fed. Rep. 620, where a vessel was seized in a proceeding in rem, and 
the case discontinued by libelant's consent, and the vessel released upon 
payment of his claim and costs before elaim or answer by the owners., 
" Such a motion, [to release the vessel,] when granted, terminâtes the 
cause, so far as the vessel is concerned; and the hearing thereon is deemed 
a final hearing, within the principle of the case of Hayford v. Griffith, 3 
Blatchf. 79," where the dismissal was upon a motion for an omission to 
file security for costs. 

Itis not deemed necessary to further review the cases, as they are ail 
cited in Goodyear v. Sawyer, suprn, and Parlée v. Thomas, supra, though 
for a somewhat diff'erent purpose than in the case at bar; and in thus 
distinguishing them I do not wish to be understood as at ail abandon- 
ing my opinion expressed in those two décisions, that this docket fee is 
taxable in every equity and admiralty cause, " whenever and however it 
was finally ended," — that such was the intention of the statute, and its 
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rôaaoriable constniGtibn/aS evidènced by the geiietal law of equîty cosfs 
in England, ÎQ our courts before the; fee-bill act of 1863^ and almost ail 
the éarlièr cases uilderthé act, and many of ^bé latei* ones. But it ils 
not necessary to décide this case alone upon that broad construction, 
eince it falls equally> wiliiiii the distinction , which seems to be well reo- 
ognized, that wher» tfae termination 6f such suit is the resuit or consfr 
quence of a ruling of the court upon any question of law or fact proper]y 
présentée! for decisionj -no ;matter in what form, and irrespective of the 
statp oftbe pleadings ai.^tpï bill or libel filed, thesolîcitor's docket fee of 
$20 is taxable with the other costs, whether the termination be by dis- 
missnl or olherwise, or obtained at the instance of one party or the other, 
or by the action of the court mero motu. Motion overruled. 



Elliott d. Shuleb a al. 

(Ci/reuU Court, W. D. NorOi CaroUna. April 20, 1893.) 

L RsHOT-AîL o», CAnsBS— Sbeoial Pboobbdiko bt Administration— Salb of Rbai, 
BSTATB. ' 

A spécial proceeding by an admlnlstrator to obtain a Uoense to sell the real es- 
tate of his intestate for thé payment of debts Is wlthin the act of congress provid- 
ing for the removal of "any suId of a civil nature, at law or in equlty, " from a state 
to a f«âeral court, though the fédéral court tïOuld not hâve had original jurisdiction 
ot tMe proceeding. 

5. SAiîiÊt— Nature of Frocbedino — Equitable Jubisdiotion. 

Though such proceeding be treated by the state conrt as équitable in its nature, 
yet, not poming within anypf the recognized heads of équitable jurisdiction, It 
must, on removal, be placéd on the law docket of the fédéral court. 
B. Samb— Waiveb of Objections. 

The proceeding having been removed on the pétition of défendant, she thereby 
waived ail questions pertaining to the jurisdiotion of the fédéral court, except the 
total absence bf jurisdiction. 

4. SaME— LANBS ÔF INÏB8TATE-"SÀLB FOB Dbbts. 

Lands purchased by a defaultlug cashier vrith the funds of his bank, and caused 
by hiio to be coâveyed to his wlfe, are not within Code N. C. § 144d, desoribing the 
real estate ol a décèdent wMch mày be sold for the payment of his debts on the ap- 
plication of his admini8trator,as belng "ail rights of entry and rights of action, and 
ail other rights and interestà in lands, tenements, and hereditaments, which he 
may devise, orby law would descend to his heirs, "sinoe the cashier never acquired 
any légal or eqi^table estate in the lands so purchased. 

6. Samb— FoiiowiNO Trust ÏiVnds. 

In such case plàintiff's remedy is by an équitable prbceéding to charge the land 
in the bands.of the wife with a trust for the satisfaction of the daims of the bank; 
a form of relieif which cannot be afCorded by the fédéral CQurt in the présent pro- 
ceeding. I 
6. Same— Dbscendible Estate. 

An allégation that intestate at the time of his death was entitled to a vested re- 
mainder in fee of the résidence place in which his widow, the défendant, has a 
life estâtes issufScient as an allégation of an estate in thé intestate "which by law 
would descend to his heirs, " within ^aid section 1446, making the same liable for 
thé payment of his debts. 

At Law. Il A spécial proceeding by the plaintiff, as administrator, to 
obtain a license to sell the lands of his intestate to procure assets for the 
payment of debts, commenced in Oatawba su perior court, and removed 
to this court by nonre&ident défendants. Motion on the part of the 
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plainîiff to remànd to state court. Motion on the part of défendants to 
dismiss the proceeding. Both motions denied. 

(7. ^. OiHei/ and CAos. Prfe, for plaintiËf. 

BurwéH & WaUcer &nà F. W. StevenSy fat àQÎenà.2in{s. 

. Dicg, District Judge. Froili an examination of the duly-certified 
transcript of the proceas, pleadings, papers, and record traasmitted to 
this court by the clerk of the superior court of Catawba county, I find 
the foUowing uncontroverted facts as to the condition of this caSe in the 
state court at the time of removal into this court: A spécial proceed- 
ing was commenced by the plaintiff against the défendants in said su- 
perior court before the clerk, by a summons duly issued on the 24th of 
April, 1891, notifyihg the défendants to appear within 20 days after 
the service of the summons, and answer the complaint to be filed in the 
clerk's ofiice; and, if they failed to comply, the plaintiff would apply 
to the court for the relief demanded in the complaint. The complaint 
was filed on the 27th of April, 1891. As it appeared upon affidavit 
that the défendants were nonresidents of the state, constructive service 
of process waa duly made under an order of publication. An answer 
was filed by Mrs. Shuler, one of the défendants, on June 24, 1891. 
On the same day a suflBcient pétition and bond was filed by Mrs. Shuler 
in the said superior court betbre the clerk, praying for the removal of 
this case to this conrti The pétition and bond were in conformity with 
the act of congress, and the clerk at onee made an order for removal. 
From this order the plaintiff prayed an appeal to the superior court in 
term time; and at a subséquent term of said court the judge afBrmed the 
order of the clerk, and made a further order of removal of this case to 
this court. A dnlj-^-certified transcript of the pleadings and proceedings 
in the said state court was filed in the office of the clerk of this court 
October 13, 1891. At the October term of this court, 1891, the coun- 
sel of plaintiff made a motion to remand to the state court, insisting 
that this court could not acquire jurisdiction of this case, as the re- 
moval statutes only applied to cases of such a nature as could be orig- 
inally commenced in a fédéral court. This motion was overruled, with 
leave to the counsel of plaintiff to renew the motion at the next term. 
As the motion bas been renewed at this term, I deem it proper to set 
forth my reasons for now affirming my former décision. 

Congress bas conferred upon the United States courts jurisdiction to 
hear and détermine ail cases and controversies ofwhatsoever nature that 
arise between citizens of différent states, and authorized parties entitled 
by law to apply fot the removal of such cases and controversies from 
state courts into the United States circuit courts, even in cases where 
the latter courts could not hâve original jurisdiction of such controver- 
sies. This privilège conferred by the removal statutes may be elaimed 
as to ail suits in state courts, whether of limited or gênerai jurisdiction, 
ànd cannot be ousted or annulled by the statutes of states assuming to 
confer jurisdiction exclusively upon their own courts in matters of local 
administration. The superior court, before the clerk in wMch this spe- 
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cJaili pifecefecllrig Was rpehdiiig at thè time the pétition for removal was 
Sied, was a court vested by law with judicial cognizance of thé subject- 
matter and parties. This case certainly cornes within the ineaning of 
the act of congress providing for the removal of suits from state courts 
to the circuit courts of the United States. RaUway Co. v. Whitton, 13 
Wàll. 270'; Gaines v. Fimles, 92 U. S. 10; Hm v. Reynolds, 113 U. S. 
78, 5 Sup,; qt. Rep. 377; Clark v. Bever, 139 U. S. 103, 11 Sup. Ct. 
Hep. 468; MarshaUv. Holmes, 141 U. S. 589, 12 Sup. Ct. Rep. 62. 

The motion of the counsel of défendants to dismiss the case for the 
want of jurisdiGtion is more difficult to détermine. I was at first sur- 
prised at such a motion, as the counsel raaking it had so ably and vig- 
orously resisted the motion to remand; and it at once occurred to me 
that, if a motion to dismiss were allowed, the jurisdiction of both courts 
would be defeated, and the plaintifif would be deprived of the benefit of 
a suit which could not be instituted in any other court or in any other 
manner than it was begun. Upon the questions of law presented I 
heard with pleasure the arguments of counsel on both sides, and I hâve 
carefully considered their well-prepared briefs, and will now announce 
my opinion on the matter. The complaint of the plaintiff as adminis- 
trator, setting forth the statements and facts required by the state stat- 
uté (Code, § 1436') and praying the court for a license to sell the bonds 
mentioned to make asseta for the payment of the debts of his intestate, 
brought the case fuUy within the jurisdiction of the superior court, 
and gave that court judicial cognizance of the subject-matter, and au- 
thorized it to proceed to acquire jurisdiction over ail parties interested 
in said lands. The state làw conferred upon the plaintifif this right, 
which did not exist at the common law, and prescribed a spécifie mode 
of procédure to enforce it, and now that the case bas been properly re- 
moved from the state court such right should be enforced in this court 
according to the state laws, as far as is consistent with the forms and 
modes of procédure observed and practiced in United States courts, so as 
to give efiect to this state policy and laws. Clark v. Smith, 13 Pet. 195; 
U. S. V, Ottiium, 1 Hughes, 313. In fédéral courts a spécial proeeed- 
ing, like the one before us, is regarded as a proceeding in r&m, in which 
sufficient représentations in the pétition flled call into exercise the ju- 
îifidiction of the court in which the case is instituted. Chignon v. Aslor, 
2 How. 319; Florentine v. Bartm,2 Wall. 210; Mohr v. Manierre, 101 
U. S. 417.: In the case of Hudsm v. Ooble, 97 N. C. 260, 1 S. E. Rep. 
688, the suprême court of this state announces the doctrine that "a pro- 
ceeding to sell lands for assets to pay the debts of a décèdent is essen- 
tially équitable, and the court has ail the power of a court of equity to 
accomplish the purpose." This doctrine may be applicable in the su- 
perior court of this state, which can ascertain, adjust, and détermine 
légal and équitable rights and principles in the same civil action or spe- 

' Code N. C. % 1436, proTides that, " when the Personal estate of a décadent is insufflcieafa 
to pay ail hls debts, includlng the charges of administration, the executor, admlnistra- 
tor, or coUeotor may, at any time after the grant of letters, apply to the superior court 
of the oounty where the land, or some part thereof, Is situated, by pétition, to sell the 
real property for the payment of the debts of such décèdent. " 
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cial proceeding; but this principle cannot be fully applied in fédéral 
courts, in which légal and équitable jurisdiction cannot be blended in 
the administration of justice. The principle is well settled that tbe 
chancery jurisdiction of fédéral courts is not affected by state laws creat- 
ing spécial jurisdictions. The chancery powers of fédéral courts are 
uniform everywhere in the Union, and are indépendant of state laws, 
which cannot restrict, enlarge, or in any way materially modify the 
équitable jurisdiction of such courts. As a gênerai rule, the équitable 
jurisdiction of the courts of the United States can only be exercised in 
the naode and manner of proceeding well established and observed by 
courts of equity in enforcing and administering the rights of parties to 
suits. 

As the case now before us is founded upon a new right and remedy 
granted the plaintitf by a state statute, and does not corne wilhin somé 
of the recognized heads of équitable jurisdiction, we think the remedy 
of the plaintiff is at law, and the case must be placed on the law docket 
of this court. Von Norden v. Morton, 99 U. S. 378; Searl v. School-Dist.', 
124 U. S. 197, 8 Sup. Ct. Rep. 460. The removal of this casedoeè 
not divest the plaintiff of any of the substantial rights vested in him by 
the state law, or deprive him of the benefit of the spécial proceeding bj' 
which he sought to enforce thém in the state court in the manner and 
form provided by the state statute. The superior court before the clerkl, 
and the superior court before the judge, are co-operating departments of 
one and the sarne court. Brittain v. Mull, 91 N. C. 498. On the re^ 
moval of the case the entire jurisdiction of the superior court was trans- 
ferred to this court, which can now proceed to administer the state 
laws, and àscertain and adjust the légal rights of the parties as fully and 
completely aS could hâve been done in the state court of original juris- 
diction. Duncan v. Gegan, 101 U. S. 810. This assertion of jurisdic- 
tion certainly cannot be complained of by the défendant. The statè 
court had acquired rightful jurisdiction over her personally and over thé 
subject-matter, and had authority to détermine the case on its merits; 
On her pétition and prayerthe case was removed, and she only acquired 
the right to bave the case heard and tried on its merits in this court of 
her own sélection. By her voluntary act she waived ail questions per^ 
taining to the jurisdiction of the court, except the total absence of juris- 
diction. When there is a total absence of jurisdiction of the subject- 
matter a fédéral court sua sponte or on motion of a party at any time will 
dismiss or remand a case removed from a state court. In Fost. Fed, 
Pr. § 391, I find the foUowing announceraent of a légal principle which 
is well sustained by the cases cited in note: 

"Wlierever there is a total absence of jurisdiction over the subject-matter 
in tlie state court, se that it had no power to entertain the suit in which the 
contre versy was sought to be litigated in its then existing or any other form, 
there can be no jurisdiction in the fédéral court to entertain it on removal, 
although in some other f< rin it would hâve plenary jurisdiction over the case 
tnade between the parties." 
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The couiiselpf défendants insisted with conMsnt earnestness and 
much force pf argument th^t the complaint of plaintiff in paragraphe 5, 
6, and 7, makes représentations that show that th©; lands alleged to hâve 
been purchased by intestate witU trust funds, aqd caused to be conveyed 
to his wife in fraud.of creditors, dp not corne within the provisions of 
the statute under -whic^ this procQçding was instituted, (Code, § 1446,^) 
as the intestate never àcquired any leg^ or équitable estate in the same. 
This position aeems to be well sustained by the cases cited in brief: 
Rhem v. 2M, 13 Ire(i. (N". G.) 57; Gréer v. Cagle,84: N. G. 385. They 
further insisted that the complaint of plaintiff allèges affirmatively that 
the money used in thp purchase pf ail the lands mentioned was a trust 
fund belonging to the depositors of the bank of which the intestate was 
cashier, and if there is any right or cause of action it is an équitable 
right to foUow the fund ,sp obstructed, and subject the land to payment, 
and that such équitable right can ooly be enforced by the depositors in 
a court of équitable j^risdiction, and that relief cannot be afforded in 
this court in the présent form of procédure. I am strongly inclined to 
the opinion that this position is well taken, and is sustained by the au- 
thorities cited in brief: King v. Weeka, 70 N. G. Z72; Bank v. Simonton, 
86N.C. 187. : 

I will not even intimate an ppinion as to the force and effect of the 
matter of estoppel set up in the answer, as the question was not discussed 
on the argument, and no référence is made to it in the brief of the coun- 
sel pf plaintiff. 

The coniplaint of plaintiff in paragraph 4 represents that his intestate 
at the time of Jiis death was entitled tp a vested remainder in fee of the 
highly improved and valuable "résidence place" in which his widow — 
the défendant Mrs. Shuler — bas a life estate. This représentation of a 
légal estate in the intestate at the time pf his death, which descended to 
his heirs at law, corner clearly within the provisions of the statute, 
(Code, § 1446,) and gave jurisdictipn to )the state co^^t to proceed against 
auoh estate to subject it to the paynjent of the debts of the intestate. 

The question of jurisdictipn is the only one now before me for déci- 
sion, ï will reserve the other questions presented in the pleadings, ar- 
guments, and briefs for détermination at the final hearing of the cause. 
The motion to remand and the motion to dismiss are both disallowed. 

> Code N. C. § 14tô, provSdes that "the real estate subject to sale under this chapter 
shall include ail tlie deceasëd inay hâve conveyed with Intent to defraud his creditors, 
and ail rights of entry and riffbts of action, and ail other righta and Interests in lands, 
tenements, and bereditaments, which he may devise, or by law woald descend, to bis 
heirs." 
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In re ViNTScHaBR et al, 
(Cîreuk Court, S. D. New York. April 15, 1B93.) 

TABtPÏ Act— SlMUI/ATED TrADE-MabK— MaUDAMUS. 

Certain merohandise, consisting of métal polish, was imported Into the port ot 
New York on the 15th of Harch, 1892. The coUector of oustoms declined to admit 
the mercbandiae to entry, on the ground that, pursuant to the provisions of section 
7 of the tarift aot of Ootober 1, 1890, he had reoeived f rom the secretary of the treas- 
ury facsimiles of a certain trade-mark flled in the treasnry department by "The 
Meyers Ptitz Pomade Company, " which facsimiles were duly recorded at the New 
York customhouse pursuant to instructions contained in a ciroular of the treasury 
department dated October 31, 1890, and that said collecter had decided that the 
trade-mark borne by the goods attempted to be entered simulated or copied the 
trade-mafk so flled and recorded at the customhouse in New York. On an appli- 
cation to the circuit court for a imindamus to compel the coUector to take évidence 
as to the validity of the trademark flled bythe Myers Putz Pomade Companv in 
Washington, and the right of the importera to use the trade-mark upon their 
goods, held, that the circuit court had no jurisdiction to grant a mandamus, and 
that the question whether the décision of the proper oustoms offlcera that any pap- 
ticular impOrt was wlthln the prohibition of the statute was reviewable Dy tlio 
courts, and, if so, in what way, was not before the court in this proceeding. 

Application for Mandamm, 

This was an order to show cause why a mandamus should not issue to 
compel the coUector of the port of New York to take and hear the évi- 
dence and proofs of the applicants, composing the firra of Markt & Co., 
and to détermine whether one E. Meyers, of the Meyers Putz Pomade 
Company, were the owners of an alleged trade-mark, and whether, not- 
withstanding the facsimile of the alleged trade-mark of the Meyers Putz 
Pomade Company on file in the office of said coUector, entry should be 
refused of certain goods imported by the said firm of Markt & Co. It 
appeared from the afîidavit upon which the order to show cause waa 
grahted that the applicants, composing the firm of Markt & Co., doing 
business in New York city, imported the merchandise in question, 
namely, a certain quantity of métal polish, called "Universal Metall 
Putz Pomade;" that on or about the 14th day oi' March, 1892, the firm 
of Markt & Co. attempted to enter the same at the customhouse in the 
city of New York, but that the coUector of said port refused to allow the 
goods to be entered, upon the grounds that he, the said collecter, had 
received from the secretary of the treasury a certificate to Ihe efiect that 
the Meyers Putz Pomade Company had, in accordance with section 7 of 
chapter 1244 of the Laws of the United States of 1890, (the tariff act of 
October 1, 1890,) caused to be deposited with the department of the 
treasury a facsimileof a trade-mark which the said Meyers Putz Pomade 
Company claimed as domestic manufactures, and that he, the said coUec- 
tor, had neither the power nor the time to investigate the question whether 
or not the Meyers Putz Pomade Company were domestic manufacturera, 
or the rightful owners of the said trade-mark. 

The affidavit of the said applicants for the mandamus further set forth 
that one E. Meyers, who had been succeeded by the Meyers Putz Po- 
made Company, was formerly the agent of the firm ôf Sehmitt & Foer- 
derer, the manufacturera of the goods in Germany, and as such agent, 
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and as long ago as 1886, imported goods into this country under the 
identical marks and trader^marks which hè and the Meyers Putz Pomade 
Companj' now claimed were their property; further, that the Meyers 
Putz Pomade Company waS a corporation incorporàted under the laws 
of West Virginia, having its principal office at Boston, Mass., and that 
the trade-njark which the Meyers Putz Pomade Company claimed, was 
derived from one E. Meyers, who was formerly the agent of said firm of 
Schmitt & Foerderer, which latter firm had used such trade-mark long 
prior to its alleged adoption by the Meyers Putz Pomade Company. On 
the return of the order to show cause the affidavit of the collector of customs 
at New York was read, by which it appeared that on or about the 19th 
day of February, 1892, the déponent, as such collector, received from 
the treasury department at Washington a letter dated February 18, 1892, 
inclosing the two facsimiles of the trade-mark therein referred to of the 
Meyers Putz Pomade Company, which facsimiles were duly recorded at 
the New York customhouse February 23, 1892, pursuant to instructions 
cohtained in the circular of the treasury department dated October 31, 
1890, (printed in Synopsis Décisions of the Treasury Department for 
1890, No. 10,309;) that the merchandise attempted to be entered was 
invoiced fromWahlershausen-Cassd, Germany, as "métal polish," con- 
t^ined in small tin boxes, having on the top of each an inscription or 
trade-mark, which boxes were in condition to be put upon the market 
of this country and sold; that said merchandise was examined according 
to law by tbe appraiser of said port of New York, who, on the 23d day 
of March, 1892, made his ofEcial return thereof to déponent as such col- 
lector, stating therein, among other things, "trade-mark illégal;" that 
déponent, as such collector, thereupon, exercising due and proper care, 
(^ecided that the articles of merchandise imported as above did copy or 
simulate the trade-mark of "The Meyers Putz Pomade Company," of 
which facsimiles were received from the treasury department, and re- 
Qorded, and ûled in the New York customhouse, as above set forth; and 
tjhat such articles of merchandise should not be admitted to entry at the 
çustpmhouse and port of New York. 

, Section 7 of the tariff actof October 1, 1890, above referred to, is as 
folio ws: 

, "Sec. 7. That on and after March flrst, eighteen hundred and ninety-one, 
no article of imported merchandise which shall copy or simulate the name or 
tfade-mark of any domestic manufacture or manufacturer shall be admitted 
to entry àt any customhouse of the United States. And, in order to aid the 
oflËcers of the cuStoms in enforcing this prohibition, any domestic manufac- 
iSiitei who h as adopted trade-màrkà may require his name and residenceand a 
description of his trade-marks to be recorded in books which shall be kept for 
t^atpUrposein the department of the treasury, under such régulations as the 
secretary of the treasury shall prescribe, and may furuish to the department 
facsimiles of such trade-marks; and thereupon the secretary of the treasury 
shall cifuse one or more copies of the same to be transmitted to each collector 
Or otlier proper officer of the customs. " 

,0n behalf of the applicants for the mandamvs it was argued that re- 
peated applications had been made for relief both to the collector of the 
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port and to the secretary of the treasury without effect, and that, unless 
the court iriteçrfered by mnndamus to cotnpel the collecter to examine into 
the question of the legality of the alleged trade-mark filed in the treas- 
ury department at Washington, and the right as claimed by the import- 
ers to use the same as their own, the importera seemed to be without 
remedy, as their merchandise was deteriorating in value, and possession 
thereof was refused them by the collecter. On behalf ef the collecter it 
was urged (1) that the circuit court of the United States had no author- 
ity or power to issue a writ of mandamus as an original and independent 
proceeding; the United States atterney citing, amorig other authorities, 
Bath Co. V. Amy, 13 Wall. 244; Mcintire v. Wood, 7 Cranch, 504; Mc- 
Clung V. SiUiman, 6 Wheat. 601. (2) That, even if the court had ju- 
risdiction. mandamus would lie only where there is a refusai to perform 
a ministerial act involving no exercise of judgment or discrétion; or 
where the officer refuses to décide, and the aggrieved party could hâve 
the décision of the ofScer reviewed by another tribunal; citing Gmmis- 
swner v. Whitdey, 4 Wall. 522; Decatur v. Pavlding, 14 Pet. 515. (3) 
That more cannet be required of a public ofticer by mandamus than the 
law has made it his duty to de; citing Ex parte Rowland, 104 U. S. 612. 

Goepel & Raegmer, for applicants. 

Edward MitcheUtJJ. S. Atty., and James T. Fan Rensselaer, Asst. U. 
S. Atty., for coUector. 

LacombÉ, Circuit Judge. Under the provisions of section 7 of the 
tariff act ef Octeber 1, 1890, the question whether a domestic manu- 
facturer has adopted a name or trade-mark, and whether any articles of 
imported merchandise do copy or simulate such name or trade-mark, 
are to be determined, in the tirst instance, by the administrative officers 
to whem the exécution of the tariff iaws is intrusted. The provision of 
the same section that a record shall be kept in the treasury department, 
describing such trade-marks, does net make that record cenclusive évi- 
dence of the fact that the person who "may require his name and rési- 
dence and a description of his trade-marks to be recorded," is a domestic 
manufacturer, or bas any trade-mark. The record book is, in the lan- 
guage of the statute, but an "aid" to the customs officers, and the pro- 
hibition is directed only against articles which copy or simulate the 
genuine trade-marks of bona fide domestic manufacturera. Whether the 
décision of the proper customs officers that any particular import is within 
the prohibition is reviewable in the courts, and, if so, in what way it 
may be presented for review, is net now before this court. This appli- 
cation is for a mandamus to compel the collecter to examine into the 
facts, and décide whether entry should be refused or net, and it ia 
abundantly settled by authority that the power to issue a writ of man- 
damus as an original and independent proceeding does net belong to the 
United States circuit courts. Bath Co, v. Amy, 13 Wall. 244. 

Motion denied. 
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New Yobk a T. S. S. Co. v. Anueesoh. (No, 42.) 

i {CftreuU Court <if; Appeau, Second ÇiroiM. Febrnary 16, 1898.) 
. Nais. 

t. UiBTBB AND SERVANT— PBR80N AL IlfJtJEIBS— CONTBIBtJTOHT NbGLIOBNOB. 

, , In an action by a sailor for personal Injuries caused by the négligent bandllng of 
a winch while tne vessel was disoharglng cargo, it appeared that the -winch wa» 
operated by a man froa shore, acOordlnglto whistle signais given by the sailor, 
and his neglect oî the signais caused the Injuries. Flaintifl testified that the 
windhman had informed bitti of bis deafnôss, and requested bim to whistle loudly. 
The winchman's carelessness.bad caused the breaklng of some barrais before the 
accident in question, l?ut up to that time (an honr or more) he had obeyed the sig- 
nais as given. Be2d, that it was properto refuse an instruction that plaintiff's 
oontinuing his work with knowledge bf the winchman's incompetency would pre- 
çlude a reoovery,, since It is for the ji^ry to détermine whether or not ne was jnstl- 

' ' flëd in believing, untii the accident, that the wincbman could bandle the winch 
properly. 
8. Samb^Syidenob— Res Obst^b. 

Statements made by the winchman ^ the sailor In référence to bis deafneas are 

. compétent' évidence a^ part of the rei0e8t<E. 

B, ^AMB^NB^LtaE^tCE — QtIDBNCB. 

Thei statements as to t(ie winchman's deafness, and his carelessness in breaklng 
the barrels by lowërihg them too rapidly, are mord than a sciiitUla of évidence of 
: bls:inoain^tency, and auflicient to justify the submission of the question to the 
jury. 
4. AppBAi— Review— Repusal op New Tbiai/— Excessivb Verdict. 

. The circuit courts of appeals bave no powér to review a décision refnsing to 
grant a new trial on the ground that the verdict was against the évidence, and 
was for excessive damages. 
47 Fed. Rep. 88, affirmed. 

Error to the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

At law. Action by Charles Anderson against the New York & Texas 
Steamship Company for personal injuries. Verdict and judgment for 
$4,141.67 for plaiutid'. 47 Fed. Rep. 88. Défendant brings error. 
Afiirmed. 

Butler i StiUman ée Hvhbard, QWUhdmvs Mynderse, oi counsel,) for 
plaintiff in error. 

Gewgffi Zr. CfciWwfe, for défendant in error. 

Belore Wallace and LAcombe, Circuit Judges. 

Peb Gdbiam. This is a writ of error by the défendant în the court 
below to review a judgméût 6f the circuit court, enterêd upon the verdict 
of a jury for the plàintiflf. The plaintiff was a seaman, one of the crew 
of the steamship SanMàrcos, and while he was helping discharge cargo 
at the port of Key Wést received severe injuries by being struck by 
Bome of thé cargo while it i*as being raised from the hold. The plain- 
tiff reeovered upon thei thèory that his injuries wefe caused by the care- 
leâsneS» ôf a fellow servant,— rthe winchman who had the management 
afithë steam winch by which the cargo was being raised from the hold, 
—and that the defendan*. was n^Hgeht in that the winchman was in- 
compétent for his place. Error is assigned because thb trial judge re- 
fused to direct the jury to find a verdict for the défendant, because h» 
relused to give certain speciffc instructions to the jury, requested by 
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the déféii'lant, and because he refused to set aside the verdict as oon- 
trary to évidence upon the motion of the défendant for a ne w trial. 
Thé plaintiff -was stationed on the upper deck, to receive the cargo as it 
reached bim, loaded in slings, from the hold, conduct the slings to the 
side of Ae vessel, and start the load down the skids to the dock. Other 
men, some from the crew and some from the shore, were at work in the ' 
hold, filling the slings with cargo; aud orie Bronson, a man from the 
shore, bad charge of the steam winch by wbich the cargo was hoisted 
and lowered. Bronson's winch was between decks, and it was his duty 
to operate it according to signais to be givea to bim by the plaintiflf by 
blowing a steam whistle. The signal to raise a load was one blast, the 
signal to stop \*as one blast, and the signal to lower was two blastSi Ac- 
cording to the testimony of the plaintiff, after the Work had proceeded for 
an hour or more, and when a sling of cargo had been hoisted from tbe 
hold and conducted by him to the rail of the vessel, he blew one blast 
of the whistle as a signal to raise it so as to carry il over the rail, He 
testified that this signal wasobeyed, and be then blew one blast to stop, 
wbich was not heeded, whereupon hé repeated the signal almost instantly, 
but that Bronson, instead x)f stopping, lowered the sling load, and it 
struck tbe plaintifÉ', and led to his injuries. 

The only testimony on the trial to indicate that the winchman was 
incompétent, because ofdeafness or otherwise, was given by the plaintiflf 
himself. He testified that before comméncing work Bronson told him 
to blow the whistle very loud, as he was deaf, and couldnot hear very 
well; that previous to the accident, while the cargo was being unloaded, 
some barrels were broken, because they were lowered too fast, and at 
that time he heard a conversation between the master of the steamship 
and two men standing by, in wbich the master asked who was at the 
winch, and one of them told him that tbe winchman did not under- 
stànd how to drive a winch, and was deaf. He also .testified that he 
could see that Bronson was not used to driving a winch, because "he 
seemed to be scaréd of the steam, and didn't know how to use it." Ev- 
erything thus testified to by tbe plaintiflf was contradicted by witnesses 
for the défendant, as was also his testimony respecting the circumstan- 
cesof thé accident. 

The judge instructed the jury, in substance, that the plaintiff was 
not entitled to recover unless they found that the winchman was incom- 
pétent, either from deafness or otherwise, to an extent rendering him un- 
fit for the duty to whlch he was assigiied. He also instructed them, in 
substance, that the plaintiflf was not entitled to recover if he was négli- 
gent himself in continuing to work after he had information of the deaf- 
ness or incompetency of the winchman. No exceptions were taken by 
the défendant to the instructions given, but the défendant requested the 
judge to give threeadditional instructions, and excepted to his refusai 
to do so. Two of the instructions thus requested and refused embodied 
the proposition that, if the plaintiff had information that the winchman 
was incompétent, and continued to work without objection, he was not 
entitled to recover for an injury caused by the winchman's incompe- 
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tenoy. The third instruction requested and refused was covered by the 
înstraotions which the judge had already given, and does not require 
further considération. After the rendition of the verdict, the défendant 
made a motion before the trial judge to set it aside as contrarj' to évidence, 
and for excessiveness of damages, and the motion was denied.. It is doubt- 
ful whether the refusai to direct a verdict for the défendant présents any 
valid exception. U. S. v. Bank of Metropolis, 15 Pet. 377. Nogrounds 
were assigned as the basis for the request, and, as the défendant took no 
exceptions to the instructions of the judge bj' which he left it to the jury to 
décide the issues of négligence as questions of fact, it would seem that 
the défendant acquiesced in his view that the case could not be disposed 
of as one which should not be submitted to the jury. We do not think 
the défendant was entitled to the spécifie instructions asked for, folio w- 
ing the charge to the jurj-, in the unqualified terms of the requests. 
The! plaintiff, as a sailor, wàs: amenable to rigid discipline for disobe- 
dience of orders. He was injured while discharging a duty to which 
he had beeh. assigned by his superioï officer, and which he was perform- 
ing under the eye of the ffiàster of the ship. Notwithstanding what he 
had heard and observed aboùt the deafness and inexpérience of the 
winchman, for an hour at least, and, according to some of the witnesses, 
for a period of several.hours, the winchman had heard and obeyed the 
signais, and performed hjs duty properly. In view of thèse facts, it 
would bave been ertoneons to instruct the jury that, if the plaintiff had 
any information that the, winchman was incompétent, or had ail the in- 
formation which he had been shown to bave, he could not recover. 
Irrespective of the considération that any complaint on his part would 
probably hâve been treated as an act of insubordination, the facts pre- 
sented a fair question for the jury whether, notwithstanding what h& 
had heard and seen,ihe was not justified until the accident took place 
in believing thttt the Ttinchman was suflBciently compétent to manage 
tihé winch safely. 

Assùming that thè gênerai, request to direct a verdict for the défend- 
ant sufficiently raises the question whether there was suflScient évi- 
dence of négligence on the part of the défendant to warrant the submis- 
sion of the case to the jury, we are constrained to décide that there was^ 
although the case for the plaintiff was very weak, and was overwhelm- 
ingly disprovedby the évidence introduced by the défendant, and the 
verdict was one which it would seem could not bave been reached upon 
any intelligent considération of the case. The rule is that, when th© 
«vidence given at the trial, ' with ail the inferences that the jury can jus- 
tifiably drawfrom it, is insufBcient to support a verdict for the plaintiff, 
so that such a verdict, if returned, must be set aside, the court is not 
'bound to submit the case to the jury, but may direct a verdict for the 
défendant. Ràndali v. EaUroad Go., 109 U. S. 478, 3 Sup. Ct. Rep. 
3225 GooêM v.Iiailroad, 122 U. S. 891, 7 Sup. Ct. Rep. 1254. Thè 
stateinents made by the winchman himself were compétent évidence as 
a part of the res geslas, and the déclarations of an agent of the défendant, 
made in the course of his duties. The jury were authorized to infer 
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from the circumstances of the accident, and from the previous conduct 
of the winchman when the barrels were broken, either that he was inat- 
tentive and carelesa, or that he was inexperienced, or hard of hearing. 
The circumstance that the load of cargo by whieh the plaintiff was in- 
jured was lowered contrary to his signal did not necessarily require 
them to infer that the winchman was deaf or inexperienced . This may 
hâve happened as well in conséquence of some casual inadvertence on 
his part, or by his pure négligence, or by some excusable mistake; and 
the fact that for an hour or more previously, while operating the winch, 
he had heard the signais given by the plaintiff, and had managed the 
winch properly, gave rise to a presumption of his competency which 
was as cogent, if not more so, than any presumption against it arising 
from the fact of the accident. But if they believed that the winchman 
made the statement testified to by the plaintiff, we cannot saj' that, in 
conjunction with the circumslances of the accident, and his previous 
fcohduct with the winch when the barrels were broken, there was not 
something more than a scintilla of évidence of his incompetency and suf- 
ficient to justify the judgein submitting the question to the jury. Rail- 
roda Où. v. Stout, 17 Wall. 657. We regret that we hâve no power to 
ïeview the décision of the court below in refusing to grant a new trial, 
based upon the grounds that the verdict was against the évidence, and 
was for excessive damages. Persons v. Bedford, 3 Pet. 433, 446; Bar- 
reda V. Silsbee, 21 How. 146, 167; Insurance Go. v. Folsom, 18 Wall. 
237, 249; RaUroad Co. v. Rabff, 100 U. S. 24, 31. 
The jiidgment is affirmed. 



In re Ceowly. 
(Circuit Court, S. D. New Tark. February 35, 1892.) 

CUBTOHS DuTins— GooDS Invoiced as Entiretibs — Seobboation. 

Certain importations were entered at the port of New York in Pebruary and March, 
1891, consiSting of goods invoiced as wool robes with silk embroiûery, siik and 
métal embroidery, and silk and cotton embroidery, which were in fact combination 
dress patternsi composed of worsted material separated into two parts, one part oon- 
tajning the embroidery and the other partbeing plain, the value of each robe, con- 
sisting of two pièces, as above, being stated on the invoice as an entirety, and the 
value of each robe being given in francs. Said merchandise was classified for duty 
by the collector as "manufactures of worsted embroidered, " and duty assessed 
thereon at the rate of 60 cents per pound and 60 per cent, ad valorem, under para- 
graph 898, Sbhedule K, and the proviso cohtained in paragraph 373 of Schedule J 
of the tariff àct of October 1, 1890. Protest by the importer, claiming that the 
merchandise was dutiable nnder Schedule K, par. 895, of aaid tarift aot, at the rate 
of 44 cents per pound and 60 pér cent, ad valorem. Held, that ihè décision of the 
board.of genefal appraisers, segregating the values of the robes so as to assess the 
duty upon thé embroidered and plain parts of each robe separately, should be af- 
firmed, bùt'that the court Would not oonsidër the question of the correctness of the 
gênerai appraisprs' décision as tô the rate of duty imposed upon the goods, inas- 
much as no statement of errors against the décision of the board of gênerai apprais- 
ers had Been filed in the circuit court by the importer. 
v.50F.no.6— 30 
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*rApîJli<5atlbn by thé collecter ofthe jwrt of New York, ijnder: the prq-t 
visiJïiîSidfeection 15 çf tbe aot of oongress entitled "An act tq ^injplify 
thèilawâ in relation to the colleçtjanipf the revenues," approved June 
lO,;]L>8i0O^ for a review of the décision of the board of gênerai appraisers 
at thiSil'pbrt, separating 6r segregating the values for duty pf certain 
merchandise imported ducing the months of February and March, 1891, 
and invaiGèd as entireties as wool robes with sUk embroidery, some with 
eilkàndéletalsnibroidèry, and some with silk and; cotton ejnbroidery, 
which goods were classified by the t^Uector for duty as " manufactures of 
worsted embroidered, 60/60," and duty assessed thereon at the rate of 
60 cents 'fp«r ipound and 60 per cent, ad valorem, under the provisions 
of ScfaediïleK, par. 398, alnd the proviso contained in paragraph 373 
of Sôhied^ie J of the tariff act of Qctober 1, 1890. Against this classi- 
fioation (thé. importer had protested, claiming that the merchandise was 
dutiablef nuider Schedule K, paragraph 395, of said tariff act, at the 
rate of, 44 cents perpouûd and 50 per cent, ad vahrem. Testiraony 
was offered: 1^ the importer before tbe board of gênerai appraisers, 
showing thftt the. merchandise consisted of robes or combination dress 
pattems,>composed of worsted goods embroidered with silk and other 
materiids, as mentioned -in the invoices; that each robe, consisted of 
about; 10 nïetersi of materiùl, separated into two parts, — one part, of 
abont 2 ;meters,being embroidered, and the other part, of 8 meters, 
being plain, in the case of each of the robes. It appeared, aJso, that 
for the purposes for which thèse goods were intended the parts conld 
not be readily used or sold, one without the other, while the embroid- 
ered pièce might be sold separately, as a pièce of trimming, especially 
if the remainder of the robe had been spoiled, although in that case it 
would be sold at a reduced value from the regular price. It was 
shown from the invoices offered in évidence that the articles were in- 
voiced at a stated price in francs foi* each robe, and that the parts 
were not divided on the invoices into plain and embroidered, but the 
robes were iïivoîced as ëtitireties. The board bf gênerai appraisers 
overruled the protest of the importer, holding that the proviso in par- 
agraph 373 provided thftt textile fabrîcs composed bf wool, when em- 
broidered by hand or machinery, should be treated for dutiable pur- 
poses as if they were emfcrôideries con»posed of wool, under paragraph 
398. The board further held that the separated parts of the so-called 
robes should hâve been segregated as to the values of the embroidered 
and plain materials, which were subjeçt to différent rates of duty, and 
ttié, appraisers should bai ve appraisëd the value of the respective parts, 
and the duties fixed by law should hâve been imposed thereon, and or- 
dered tMt the en tries should be so.reliquiidated. The importer took 
atiappeal to the circuit çourlt. On 'the trial in the circuit court, it 
was argued in behalf bf the. oollectôr and the -governmeht that as nei- 
tber the importer nor the collector hâd signified dissatisfaction with 
thé appraisement of the merchandise as aitireties according to the in- 
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.To!ces, trader section 13 of the act of Jane 10, 1890, it vas not within 
the power of the board of gênerai appraisers to order a reappraisement 
of the merchandise, which would be necessary to détermine the value 
of the separated parts, and that for the purpoae of such reappraisement 
the board of gênerai appraisers was only an appellate tribunal. It 
was further argued that the importer haviug filed in the circuit court 
no statement of errors against the décision of the board of gênerai ap- 
praisers, under section 15 of the above-mentioned act of June 10, 1890, 
the only matter before the circuit court was the détermination of the 
question raised by the collector's appeal, which was only that the board 
erred in ordering the values of the separated parts of the robes to be 
segregated for the purposes of duty. 

Edward MitcheU, U. S. Atty., and James 1. Van BensaeUwt Asst. U. 
S. Atty. 

Oarie, Smith & AfacHe, for importer. 

Lacqmbe, Circuit Judge. The décision of the board of appraisers is 
afiBrmed, and the court déclines to go into the question as to whether 
they correctly determined that the silk embroidery made the article 
upon which it was placed dutiable as if it had been embroidered in 
wool, for the reason that there has been no statement of any error of 
law or faot complained of, touching such décision, ôled in this court, 
or any application for review thereof in that particular. 



United States v. For». 
ÇJistrîct Court, E. D. Missouri, B. D. May 8, 1893.) > 

L Oi.EOMAKOA]<nni Act— Violation. 

Act, Cong. Aug. 2, 1886, $ 6, reqnires retall dealers te sell oleomargnHne enlv 
(rom the origioal stamped packages, "and to pack it in suitable packages, markea 
and branded as the commissioner of internai revenue, with the appro val of the secre- 
tàry of the treasury, shall prescribe, " and imposes a spécifie penalty for its viola- 
tion. Hfld that, the required approval of the départaient being merely as to tha 
kind of marks to be used, an indiotment may be had for neglecl to contorm tbere- 
with. U. S. y. Eaton, U Bup. CU Bep. 7bl, dUtlnguisbed. 

1 Bamb— Ikdiothent. 

In Indictments under section 6 for negleot to properly mark the package of oie», 
margarine, the régulation covering marks and brands made by the oonunissioner 
of internai revenue should be pleaded in substance. 

At Law. Prosecution of Anderson F. Ford for neglect to properly 
mark packages of oleomargariue. On demurrer to the indictment. 
Overruled. 

George D. Reynolds, U. S. Atty« 

D, P. Dyer, for défendant. 

Thayeb, District Judge, (oraïïy.') In thîs case the indictment Î8 tmder 
the sixth section of the oleomargarine act against Anderson F. Ford, a 
retail dealer in oleomargarine, for selling oleomargarine ip packages with- 
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ou'f lïia'rkîrig thë packages With the "wàrA "Oleomargàrîné.'" À demiirrer 
'hàs' béen 'filed, and the question arises "whether, under the récent dé- 
cision of the suprême court of the United States in V. S. v. Eaton, 12 
Sup. et. Rep. 764, (No. 291, October term, 1891,) the indictment is 
valid or invalid. In the case of U. S. v. Eaton it appears from the dé- 
cision that the défendant, who was a wholesale dealer in oleomargarine, 
had failed to keep a book showing the oleomargarine received by him, 
and from whom and to whom the same was sold and delivered. For 
this he was indicted under section 18 of the aet of August 2, 1886, (.24 
St. p. 212,) for neglecting, omitting, and refusing to do a thing required 
by law to be done. The court held that the act of August 2, 1886, did 
not require a wholesale dealer in oleomargarine to keep such a book as 
the indictment in that case described, or to keep any book in fact; that 
the duty of keeping the book was a duty that had been imposed solely 
by a régulation of the commissionerof internai revenue, and that a per- 
son CQuld not be punished criminally for failing to discharge a duty so 
impoçèd. The décision in effect holds that congress had not declared 
the paifticular act complained of to be an offense; that it was an oËFense 
created, ifat ail, by a régulation ofthe commissionerof internai revenue, 
and that the régulation was an exercise of législative pbwerë, not vested 
in the commissioner. In the case at bar the facts are quite difFerent. 
By section 6'of the act of August 2, 1886, congress specifically provided 
that ail oleomargarine should be packed by manufacturera in firkins, 
tubs, or other wooden packages not before used, each containing not less 
than 10 pounds, the same to be marked, stamped, and branded "as 
the commissioner of internai revenue, with the approval of the sec- 
retary of the treasury, shall prescribe." Retail dealers were required to 
sell only from the original stamped packages in quantifies not exceeding 
10 pounds, and to pack the same in suitable wooden oi* paper packages, 
marked and branded "as the commissioner of internai revenue, with the 
.approv^. of the secretary of the treasury, shall prescribe." The vèry 
same section of the law imposed a spécifie penalty for selling oleomar- 
garine in any other form than in woodeft or paper packages as above de- 
scribed. This section of the law, therefore, fully and completely de- 
scribes a criminal offense. It requires packages of oleomargarine to be 
packed in a given way, and to be branded and marked before they are 
sold' in sïich paahner as the commissioner of internai revenue shall pre- 
scribe. lialso imposes a spécifie penalty if they are not so marked and 
branded when sold. The décision in the case of U. S. v. Eaton does not 
go to the estent of holding that because congress lèft it to the commis- 
sioner of internai revenue to prescribe thé kind of marks and brands to 
be used, which was a mère matter of détail, therefore dealers can- 
not be punished for selling oleomargarine without such marks and 
brands. The diflSculty in the Eaton Case was that congress had not cre- 
ated any such offense as that fgr which the défendant was indicted. The 
coiïimiêfeibner had in fact âssumed to amend the law. But in the case 
at bar there is no such difficulty. The offense charged in the indict- 
tnent is one fùlly described in the sixth section of thé act. The marks 
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and brands prescribed by the commissîoner are such as he was specially 
authorized to prescribe. In the case at bar, therefore, the indietment 
States an offense against the laws of the United States, unless the décision 
in U. 8. T. Eaion is understood to mean that no régulation of the com- 
missioner of internai revenue can hâve the force and effect of law. My 
opinion is, in view of numerous décisions of the suprême court in prior 
cases, that that is uot the meaning which the court intended to convey. 
Another question arises in this case, and that is whether the régula- 
tion made by the commissioner of internai revenue conceming marks 
and brands is pleaded. I think such régulations should be pleaded in 
substance in indictments, but I am of the opinion that the régulation of 
the commissioner is sufHcientlj set out in this indietment. The demur< 
rer is therefore overruled. 



United States p. Gbeenhdt et al, 

(DlsPrtet Cotirt, D. MassaehuseOs. liaj 16, 1S93.) 

Illboal Trusts Ain> Monopolies — ^Indictmbnt. 

ActCong. July 3, 1890, (26 St. p. 209,) " to protect trade and commerce agstnst 
unlawful restraints and monopolies," provides, in section 2^ that " every person 
who sball monopolize, or attempt to monopolize, or combine or conspire with any 
other person or persons to monopolize, any part of the trade or commerce among 
the several states, or wlth foreign nations, shall be deemed gnilty of amisde- 
meanor, " etc. Meld, that an indietment therennder which f ails to allège that de- 
fendants monopolized, or conspired to monopolize, trade and commerce among the 
several states, or with foreign nations, faiù to state an ofFense, even though It 
does allège that they did certain acts with intent to monopolize the trafflc in dis- 
tilled spirits among the several states, and that they hâve destroyedfree compétition 
in such trafic in one of the states, and Increased the price of distllled spirits 
therein. 

At Law. Prosecution of Joseph B. Greenhut and others for violation 
of the law against monopolies. Indietment quashed. 

Frank D. Allen, U. S. Atty. 

Elihu Root, Richard Olney, Simpson, Thacher & Bamum, Charle» A. 
Prince, and Bordman Hall, for défendants. 

Nelson, District Judge. This is an indietment under the second 
section of the act of congress approved July 2, 1890, entitled "An act 
to protect trade and commerce against unlawful restraints and monopo- 
lies." 26 St. p. 209. The indietment sets forth that the défendants 
are the ofiScers of the Distilling and Cattle Feeding Company , a corporation 
chartered by the laws of the state of lUinois, and having its principal 
place of business in Peoria, in that state; that, as such ofiBçers, they 
purchased or leased seventy-eight theretofore competing distilleries with- 
in the United States; and, within certain dates specified, used,managed, 
•controUed, and operated said distilleries, and manufactured sixty- 
flix million gallons of distilled spirits, and sold the product within the 
United State^, part of it in the district of Massachusetts, at priées, 
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fi&d by them; the wlïde being seventy-flve per cent, of ail th© 
distilled; Bpirits manufadtured and sold within the United States during 
the periodjthat ail said acts (except the purchasing and leasing of the 
distilleries)» were done < witb the intent to monopolize to the company 
the manufacture and sale of distilled spirits in Massachusetts, and 
among the several states, to increase the usual priées at which distilled 
spirits were sold, to prevent and counteract free compétition in the sale 
of distilled spirits, and thereby to exact great sums of money from 
citizens of Massachusetts and of the several states, and from ail others 
purchasing; that, in pursuance of such intent, the défendants, as such 
ofBcers, agreed with D. T. Mills and Co. and other dealers in Massachu- 
setts that, if such dealers would buyàlltheir supplies of distilled spirits 
from the company for six months, the company would give them a rebate 
of two cents a gallon on their purchases; that by means of the rebate 
agreements and by their control of the distilleries, and of the manufac- 
ture, sale, and prices of seventy-five per cent, of ail the distilled spirits 
manul'actured and aold in the United States during the period named, 
the company, and thë défendants as its officers, had made large sales of 
distilled spirits to D. T. Mills and Co. and other dealers in Massachusetts 
at prices fixed by thé dëlendants in excess of the usual prices at which 
such spirits were then sold in that state, such spirits having been 
manufactured in other states, and transported therefrom into Massa- 
chusetts, and had unlawfully monopolized to said company the manu- 
facture and sale of distilled spirits, and had increased the usual prices 
at which distilled spirits were then sold in Massachusetts, and had 
prevented and counteracted the efïect of free compétition in the price 
of spirits in Massachusetts, aqd had exacted and procured great sums 
of money in said district from D. T. Mills and Co. and others. To this 
indictment the défendant Greenhut filed a motion lo quash, and the 
othèr défendants demurred, upon the ground that the indictment is 
insaflicient in Jaw, and does not charge any offense created by any 
statute of the United States. 

The second section of the act is as folio ws: 

"Every person who shall monopolize, or attempt to monopolize, or combine 
or conspire with any other person or persons to monopolize any part of the 
trade or commerce among the several states, or with foreign nations, shall 
be deKmed gutlty of a uiisdemeanor, ànd, on conviction thereuf, shall be 
pun^ished by âne not exceedlng five thousand dollars, or by imprisonment 
not exceeUing one year, or by both said punishments, in the discrétion of the 
court." 

An indictment framed under this section should contaiu a distinct 
averment in the words of the statute, or in équivalent language, that, 
by means of the acts charged, the défendants had monopolized, or had 
combined or conspired to monopolize, trade and commerce among the 
several states or with foreign nations. This indictment contains no such 
avetment. It does not charge that thé défendants entered into any un- 
lawful combination or «k^nslpiracy. Nor does it contain any averment 
that tbey had monopolized trade or commerce ambhg the several states 
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or with foreign nations. It avers inerely that by means of the acts 
alleged they had monopolized the manufacture and. sale of distilled 
spirits, without stating that in 80 doing they had monopolized trade and 
comrherce in distilled spirits among the several states or with foreign 
nations. It is true that the indictment charges that tho défendants 
havedone certain things with intent to monopolize the traffic in distilled 
spirits among the several states, and that they hâve increased the usual 
priées at which distilled spirits were sold in Massachusetts, and hâve pre- 
vented and counteracted the- effect of free compétition in such traffic in 
Massachusetts. But none of thèse things are singly made offenses by 
the statute. The indictment in thia particular is clearly insufficient 
according to the elementary rules of criminal pleading, and charges no 
offense within the letter or spirit of the second section of the statute. 
Other questions presented upon this indictment were argued by 
counsel, and among them the important questions whether the acts 
cfaarged constitute an unlawful monopoly, within the meaning of the 
statute; and, if th^ do, whether congress has the constitutional au- 
thority to déclare such acts to be unlawful and criminal, and whether 
the things charged against the défendants were not rather the doings 
of the corporation than of its officers. In regard to thèse questions it 
is only necessary to remark that they seem to be of such a oharacter as 
to require that they should not be decided tinally against the goTOrn- 
ment by the trial court, but should be reserved for the détermination of 
the appellate court, when presented upon an indictment not otherwise 
insufficient lu law. Indictmeot quashed. Judgment for the défend- 
ants. 



CuERVO V. JÀcoB Henkell Co. et al. 
ICireuU Omirt, S. D. New York. Maroh 14, 1893.) 

1. TbJlDB-MaBK— InPBIIÎOEMBNT— IHJtTNCTION. 

A cigar manufacturer, to proteot Ms trado-mark, may hâve an Injunction re- 
strai&itig a box maker from furnlsbing boxes with ttaose trade-marksto other oigar 
manufacturerg, and against ail who knowingly combine for that purpose. 
3. Bams — Défenses — Inebikoembnt bt Others. 

It is no défense that Spanisb labels similar to such trade-mark had been used by 
varions manuf acturers for many years, nor that imitations of the trade-marka 
were sold or used, in the absence of évidence that it waa with the consent or acq.ui- 
escenœ of the owner. 

In Equity. Bill by G. Garcia Cuervo against the Jacob Henkell 
Company and othçrs for infringement of trade-mark. Heard on motion 
for a preliminary injunction. Granted. 

Jones ik Govin, toi complainant» Wise d; Lichtenstem, for défendants. 

La(30Mbe, Circuit Judge. There is no dispute as to the facts of this 
case. The complainant, a manufacturer of cigars, is concededly the 
owner of a trade-mark, which as an entirety is embodied in four sepa- 
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rate labels placed înside and outside the boxes confaîning hîs cîgars. 
The goods thus marked and put up bave obtained a wide celebrity, and 
for the last 25 years bave bad an extensive sale in this and other states 
of the Union. The défendants do not make or deal in cigars. They 
manufacture cigar boxes, wbich they sell to cigar makers. They also 
procure from lithographers labels which are almost an exact reproduc- 
tion of those used by the çomplainant, even the signature being copied 
tberein. That boxes, thus labeled, are so close an imitation of the pack- 
ages in which çomplainant sells bis goods, that an ordinarily careful pur- 
chaser would be deceived tfaereby, is not controverted. Not only do the 
défendants affix to tbeir boxes the three labels which are placed thereon 
before packing, but with each box they also sell to their customers a 
fourth label, which can only be placed on the box, as çomplainant places 
it, after the box is filled and closed. Were there any conflict as to the 
intent of the défendants, it would be difficult to escape the conviction 
that they prépare; thèse boxes for tbe express purpose of enabling their 
customers to Ibist upon the public goods not of coniplainant's manufac- 
ture, representing them to be genuine. But there is no conflict; défend- 
ants concède that they know for what purpose their labeled boxes are 
to be used, and that they make and sell them for that purpose. In dé- 
fense it is urged that it bas been for many years the custom of the cigar 
trade in tbis country to use what are known as "Spauish labels;" that 
labels like those complained of in this suit hâve been on open sale at 
various lithographers, and could be obtained by any one; and that 
nearly ail the cigar box maniifacturers in this city, as well as in other 
cities in this country, bave made and sold boxes bearing labels similar 
to those complained of in this suit. As to the imitation of labels of 
other manufacturers, — "Spanish labels" generally, as défendants call 
them, — that is wholly immaterial. Çomplainant is not to be deprived 
of his trade-mark because çther owners of other trade-marks suffer in- 
fringement witbôut objection; ànd as to otber imitations of his own 
trade-mark there is not a partiele of évidence to show that thèse were 
made or sold with his consent or acquiescence. This défense bas been 
so freque.ntly , and forcibly condemned by authprity that further dis- 
cussion isprofitless. Taylorv. Ôarpenter, 3 Story, 458; 2 Woodb. & M. 
7; Browne, Trade-Marks, § 685, and cases cited. Noris there anything 
to the suggestion that iojunction will not lie against défendants, because 
they do not themselves màke, pack, or sell the fraudulent cigars. No 
doubt they may make the boxes without objectioUr There is no trade- 
mark, so far as appears, in the style, size, or shape of a cigar box. 
But they do mueh more. They procure labels çounterfeiting the com- 
plaiiiant's, and assemble thèse labels with their boxes, with the obvi- 
ons purpose of enabling others, by the use of the labels, to palm off 
their goods upon the public as the goods of the çomplainant. Çom- 
plainant is clearly entitled to an injunction against ail who knowingly 
combine together to accomplish that purpose. De Kuyper v. Witteman, 
23 Fed. Rep. 871; Hoatetter Co. v. Brueggeman-Eeinert DistiUing Co., 46^ 
Fed. Rep. 188. Motion granted. 
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SCBIBNEB V. CliABE et oi. 
(CireuU Court, N. D. Illinois. April 9, 18M.) 

1. COPTBIGHT— INMIIIÎOBMBNT— TlTLB OF OOMPl^UNAÎlT. 

In a suit for the infringement of a copyright, \7here it ts shown that the copy- 
right was taken in the name of the complaining publisher as " proprietor, " défend- 
ant cannot object that the author was a married woman, and that her husband was 
entltled to the fruits of herllterary labor; foritwiU be presumed that the légal 
title ôf the author was properly vested in complalnant. 

2. Same. 

Complainaut's title is sufficiently made out to enable him to maintain the suit 
where it is shown that he took the copyright in the name under which he did busi- 
ness, the name of a flrm to ail of wbose rights he had succeeded on its dissolution. 

& SaME— MeàSCBE 07 DAMAGES. 

Where the infringing publication uses only a part of the matter of the orignal, 
and is issued in a différent and much cheaper form, the measure ot damages is the 
amount of profits realized by the infringer, and not the amount of profits that 
would bave been realized to the copyright owner by the sale of an e^ual number of 
copies ot the copyright édition. 

4. SaME — DBORBB — PoKrBITUBB. 

Tbough the bill prays the forfeiture of aU the infringing books, and the plates 
used in their production, it is unnecessary to grant any other relief tban damages, 
where it is shown that the infringer's place of business, with ail the books and 
plates in question, bas been destroyed by Are. 

In Equity, Bill by Charles Scribner against Belford Clark & Co. for 
infringement of copyright. Decree for complainant. Affirmed in 12 
Sup. et. Rep. 734. 

W. C. Lamed, for complainant. 

Hutchimon & Partridge, for défendants. 

Blodgett, District Jndge. This is a bill în equity charging the de- 
fendants with infringement of a copyright owned by the complainant of 
a publication entitled, "Common Sensé in the Household: a Manual of 
Practical Housekeeping. By Marian Harland." The case was referred 
to one of the masters of the court to take proofs and report findings 
upon the question of infringement, and he has reported that the défend- 
ants, by the publication and sale of two books set out and described in 
the bill of complaint, one under the title of "How to Cook," and the 
other under the title of "Economy Cookbook," hâve infringed upon the 
complainant's copyright by incorporating into their said publication 
Bomething over 50 pages of the matter of complainant's book, as well 
as substaîitially foUowing the arrangement of subjects and headings. 
Myers v. Callaghan, 10 Biss. 139, 5 Fed. Rep. 726. I bave carefuUy ex- 
amined the proof upon which the master bases bis findings, and am 
satisfied that the finding was fully justified by the testimony. The case 
is now before me on défendants' exceptions to the master's findings, and 
on complainant's motion for a decree in pursuance of the master's re- 
port. It was objected at the hearing that the complainant could not re- 
cover in this case, because the proof shows that Mrs. Terhune, the au- 
thor of this book, whose nom de plume is Marian Harland, was a married 
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woman at the time the copyright in question was taken, and that by 
the common law her hu|J)ajid is entitje^ îtothe benefits of her literary 
work, as well as any other proceeds of her industry during coverture. 
I do not think thia jpjpipt çan avajl t^e défendants, because the prool 
shows that the first édition of the work was copyrighted in the name of 
"Charles Scribner & Co., Proprietorsj'iand the second édition, which is 
the'bîié'nôW în 'ëontrovei'sy, was Copyrighted in the hame bf" Charles 
Scrihner^sSons, Proprïetors;"and> as the proof shows that Mrs. Terhune 
settled'frbriï time to time, with the oWhersof the copyriglit for her roy- 
alties, the court will présume that her lega,l title as the âuthor of thèse 
books 'wa^ itt sonie due and proper tnanbèr conveyed to and vested in 
th'e;P#SQ^';whô'sôciûtèâ the copyright^ ttïereof.. Acquîescence for so 
many years by ail the parties in this claim of proprietorship in the 
cbpyrightiiS; ît seéms tb i^ie, enough tb answet this suggestion of Mr. 
Terhune'^ possible marital interest in hiswife's eamings. ît is certain 
Ihât/îf thëre is any ownership in this Work by copyright at ail, it is in 
the complainant, in whose name the copyright was taken and now stands^ 
60 far aà^ is shotvn by the jf)roof in this case. If the lawof the domicile 
bf Mrs. ïérbuuèientitlea hér husband tp any part bf her earnings, that 
is a matter to be settled between her husband and the complainant, and 
which the défendants cannot interpose as a défense to a trespass upon 
the eomi)lainant'e property tights in this copyrighted bôok. 
'■' It is further objected by the défendants that thé Complainant's title is 
not sufficiently made out to jusiify him in maintaining this suit, but 
this objection I do not think is sustained. Thé proof shows that the 
first édition was copyrighted in t3ie name of "Charles Scribner & Co.," 
a firm of book publishers at that time well known in the United States. 
This firm was dissolved ahoîlily aftèr the first copyright wasobtained by 
the death of Mr. Charles jScribner, the senior member, and the business 
jftesumed and ç$rried on by "Scfibner, Armstrong & Co/'as successorsto 
ftll the trade, business, and good will of Charles Scribner & Co., who 
jcontinued the publication of this book, with other business, without 
jquestion or interférence., ; About 1878 this firm was dissolved, and was 
eucçeeded by the firm of "Charles Scribner's Sons,"consistingof Charles 
Scribner, the présent complainant, and John Blair Scribner, who suc- 
èeeded to ail the rights, property, interests, and good will of the firm of 
Scribner, Arrftstrong & Co. In January, 1879, the firm of Charles 
Scribner's Sons iVfls dissolved by the death of John Blàir Scribner, and 
the, pres^t' (wnplainant, by purchase of the interest of the deceased 
member, became the sole successor of thepreceding firm, with the right 
tp use thç name thejieof, and bas continued to carry on the business un- 
der the naqae of "Charles Scribner's Sons." The second copyright was 
taken out in September, 1880, after the death of John Blair Scribner, 
and atter the présent complainant, undér the name of " Charles Scribner's 
Sons," had.succeeded to ail the rightâ of the preceding firm; and this 
copyright was taken in the name of '* Charles Scribner's Sons," under 
which Qame the complainant, Charles Scribner, was then doing business. 
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The infrîngetnent in question ischargeduponthelàst édition; and, upon 
the facts shown in the record, there can be no doubt that an infringe- 
ment of this copyright owned by the complainant in his business name 
is fully shown. In regard to this kst édition, it can make no différ- 
ence, so far as the défendants are concerned, how the complainant ac- 
quired the right to Mrs. Terhune's literary work, It is enôugh that the 
proof shows that he took the copyright of the second édition in the name 
under which hethen conducted his business, and whether he has paid 
Mrs. Terhune any royalties or not is a matter of no concem to the de- 
fendants. The trespass charged in the bill, and estabJished by the 
proof, is upon the property of the complainant, to which he has title by 
yirtue of his copyright. 

The only question left for considération is the amount of damages to 
be awarded. The book covered by the eoraplainant's copyright was 
written and prepared by Mrs. M. Virginia Terhune, an authoress well 
known in this country by her nom de plume of " Marian Harland." The 
first édition was published in 1871, and the copyright taken in the name 
of Charles Scribner & Co., under a contract between the firm and Mrs. 
Terhune that the firm should hâve the exclusive right of publishing the 
work for a term of seven years from the date of the copyright, and should 
pay the author the sum of 30 cents per copy as roy alty on ail books sold. A 
new édition of the work was prepared by Mrs. Terhune in 1880, which was 
duly copyrighted in the name of "Charles Scribner's Sons," as proprietors, 
on the ISth of September of that year. By agreement between complain- 
ant and Mrs. Terhune, the retail price of both éditions of the book was to be 
$1.75 par volume, and the proof shows that the profits of the publishers 
were about 56 cents per copy, net. It is contended on the part of complain- 
ant that the rule of damages in this case should be the same as that adopted 
in PiJce v. Nicholas, L. R. 5 Ch. App. 261, referred to in Drone, Copy- 
right, p. 535. This rule isthat the défendant is to account for every copy of 
his book sold as if it had been a copy of complainant's book, ànd to pay the 
complainant the profit which the latter would hâve received from the sale 
of so many additional copies. The i)roof in this case shows, and it is a 
conceded îaet, that the iniringing book published by the défendants was a 
cheap édition intended for popular sale at news stands, a small édition of a 
little over 9,000 copies having been sold at about 60 cents a copy, and a 
still cheaper édition having been put upon the market at 10 cents a copy, 
of which the défendant sold 60,671 copies. While the rule contended 
for as to the measure of damages may hâve been a proper one in the case 
of Pike V. Nicholas, it seems to me it is not the proper rule in this case, 
inasmuch as the défendants only used part of the material of the com- 
plainant's book, and as their édition was a much cheaper one, and their 
sales at a very much lower price. If the défendants had put their édi- 
tions upon the market at the same price at which the complainant sold 
his books, the rule in Pike v. Nicholas might be adopted hère; but it does not 
foUow that if défendants had put upon the market such éditions of their 
book as were published by the complainant they could, or would, hâve 
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sold oVeri70,000 copiés. The fair and rational presumption from the 
&ct8 is that is that it was the low priée at which the défendants' booka 
were offered in the raarket that caused thèse large sales. It seems to 
me thejust and properrule in this, as in ail other cases of this character, 
is td asoertpn the profits the défendants imade by their piracy of the 
complàinant's work, and fix that àa the measure of the complainant's 
damages; and, as the only proof as to the amount of thèse profits cornes 
from the défendants, this is the only proof to be considered on thia 
question. The défendants' books of aocount bave been produced before 
the màster, and show that the profit on the sales of the two éditions pub- 
lished by thera, that is, the proceeds of the sales, less cost of production 
and selling, was $1,092.53; and this amount must therefore be takenas 
the measmre of the complainant's damages in this case. 

The biii contains the usual prayer for the forfeiture of ail the booka 
on hand, and of the plates, etc., used by the défendants in the produc- 
tion of the pirated work. About a year ago, and since the commence- 
ment of this suit, the place of business of the défendants was destroyed 
by fire, and it is conceded that ail the books on hand, together with 
their siereotyped plates, engravings, etc. , used in the publication of this 
work, were totally destroyed at that time, and that défendants hâve not 
reproduced thèse plates, or continued the publication of the work. This 
render» it unnecessary to grant any relief upon the prayer for forfeiture, 
and leaves the complainant entitled only to a decree for perpétuai injunc- 
tion against the further publication of the bock, and for the amount of 
damages above stàted, with the costs of this suit. 



jtHB CALVIN 8. SDWABBa, . #7,7 

The Calvin S. Edwabbs. 

GUAVES et al. v. The Calvin S. Edwards. 
XCireuU Court of AppeaU, Second Circuit February 18, 189S.) 

Bhippin«— Damage tô Cakgo— Paiin. op thb Sea. 

On tUe évidence, held, tbat the damage suflered by the cargo of the Calvin S. 
Edwards was not occasioned by tbe négligence of ber master and crew, but was 
due to périls of tbe sea, and hence tbat tbe vessel was not liable for Buch loss. 

Appeal from the District Court of the United States for the Baatem 
District of New York. Affirmed. 

In Adiniralty. Libelant shipped on board of the schooner Calvin 8. 
Edwards a cargo of lumber to be transported from Norfolk to New York. 
The vessel encountered a severe gale, which lasted for 16 honrs, and 
which lefl her leaking so badly that her master and crew abandoned her, 
being taken bfifby a pàssing boat. Thereafter she was picked up, and 
towed to New York, when both she and her cargo were sold in a suit 
brolight against them to récover salvage. See 46 Fed. Rep. 816. Thia 
libel was filed by the owners of the cargo, who claimed that the schooner 
was abàrdoned, not by reason of périls of the sea, but because of the 
négligence of her crew; also that she was unseaworthy, being 31 years 
old. The district court delivered the foUowing opinion: 

"The évidence does not show tbat tbe omission to perform the contract of 
the éiu^ier in regard to the'libelants' lumber arose from unseaworthiness of 
tbe vessel. Tbe fact that the forward pump was eut of order is not évidence 
that the vessel was unseaworthy at tbe time of tbe charter, nor does the evl 
dence show that tbe leaking of the vessel arose from tlie achooner's being old. 
Many vessels as old as tbis are seaworthy for the purpose of carrying a cargo 
of lumber. Neither does the disaster to the vessel appear to bave arisen 
from négligence on tbe part of her master or crew in the navigation. Wbat 
caused the abandonment of ttie voyage was the severe storm which the ves- 
sel endured for sixteen hours, during which time nearly ail her salis were 
blown away, ber foreboom broken, ber boat washed away, both anchors parted 
from tbe chains, and ail the fresh water either washed overboard or spoiled. 
The condition in which tbe vessel was left by tbe storm justiûed ber aban* 
donment. The libel must bé dismissed, with coSta." 

Peter S. Carter, for appellants. 

Robert S. AErUum, for appellees. 

Bcfore Wallace and Lacombe, Circuit Judges. 

Peu Cdbiam. We are satisôed with the opinion of the oonrt below in 
this case, and affirm tiie decree. 
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.:..;:.:av.sThÉ BOU'.'. :;?.T 

..(ÇKroiftt Ç(>urt (tT A|>pe^I«, Second (Tirçuit, ^ebrnarjr ie,189&) 

COLUBIÔN— SaIL VBSSBM CbOSSINO— (COLLISION RuLBS, ABT.,14, (O.) 

CQllision oocurred pn the htgfa'iie^, on. a clear i^ori^ii^, between the ship Rolf 
itod theba«|li Boyd. Tlie Itoïf; hovUxi from Havre to Sàtidy Hook, was saiflng at 
leàst twàlpoîtete'iree, -wlth ttiëwlnd on lier «tarboard Bid*. ' The Boyd, bound from 
New Tork'to BBàg Kong, Gad the irinà on her port stde. Eer contention was that 
she was sailing closehauled. The RoU's witnesses asserted that the Boyd also was 
, aaillngfiee. TbeB9;â<^idnot.altwher aourse^ Tha Bolf put her helm up after 
' oolUsioh was tnèViliable, but was s'track^'on her sfarboàrd' stde. Held, on the évi- 
dence, that the Boyd, as well as the Bolf, was salliiiK frée, and hence, under the 
., Ii^ternationfa Collision R\i1qs, art.' 11,, (o,)— (38 fit. at£^rge, p. 4il,)— the Boyd was 
bonnd to avdld the Rolf, «hlcli httd ine wlnd on her «tarboard side^ and was liable 
. : I fo^ her failure'so to tio; 

47 BM; R^. ^, affirmed. : 

In Admirally. Appeal from the District Court of the United Statei 
for the Eastem District of New York. Aflârmed. 
Wing,.Shmdy & Pvinam, {Éarrington Pv/tnam, of counsel,) for itppel- 

BtùUr, SMman & Hubbârdy (^WHhdmua Mynderu, ot counsel,) for ap- 
ppllee. • •.,..,: 
Befbre Waujlcb and liAÇOMBi;, Circuit Judges, 

Fer Co^jAm,,' We are, sattsâ^d with the opioiouof the court below in 
ihis case, and affirm the deoree. 



ThB MOOHLIOHT. 
ThB JOHH F. WlHSLOflr. 

litroDtlRbK V. Thb JoBfi F, Winslow AU© Thb Moohuoht. 

(District Court, 8. D. New York. Aprll 18. 1802.) 

L OOLUSIOU— VaSSBL at B0t.KH]9il>^LÂ]III>XN0 ODTSIDE^RtBK. 

The landing of aheavy vessel in a strongtideway outside of a lightressel, whlch 
Is lawf ully moofed at a bulkhead, is wbolly at the risk of the vessel so attempting t« 
: ; i fond, and she isUâble for ony injaryslie nlay inflict ontheivessel at rest. 
a. Samb— T0G AND Tow— Impbopib Landing — Whbn BotH: Lia|«.b« 

Where a tug wlth a tow alongside attempts to'land butsidé another boàt, and both 
tue and tow concur in making the attempt, and a bad landing is made throu«rh tha 
influence of both, both are responsible for any damage sttoh landing maiy eccasio>. 

In Admiralty. Libel for collision, 
CarpenUr & Moaher, for libelaut. 
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Goodnài, Ikafy (St Goodrich, for ihe t\jg, 
Alexaniier 4; Âsh, iorthe echoonet. 

Beown, District Judge. On the 6th of April, 1891 , the tug John F. 
Winslow took in tow upon a hawser the schooner Moonlight, loaded 
with a cargo of Wood, consigned to Benjamin F. Gerken, who had a 
wood yard at Seyenty-Fifth street, East river. The schooner waa taken 
to the short :dock at Seyenty-Fifth street, headed dbwn river against the 
flood tide., and ailine temporarily made fast to the dock from cutside of 
a brick barge that was unloading, there. Being told thàt he would get 
p. berth soonpr at Seventy-Sixth streèt, the master requested the tug to 
âsçist him in going there, to which the tug assented. The landing at 
%v©nty-Sixth street iwae a bulkhead, alongside of which were already 
moored two beats, the libelant's barge being the outside beat, and light. 
The Une to the Seventy-Fiithatreet dock was cast off, and the schooner 
allowedutQ drift «p stern first in the atrong flood tide^ while the tug stili 
kept hpldof her, regulating and checking her movements as desired. 
When ehe' had got abreast ôf the libelaat^s beat, her sterhway was stopped 
by the tug, aqd, both tug and schooner putting their wheels to port, the 
schooner was gradually worked alongside of the libelant's boat and then 
naade fast to the shore., The libelant claims that she came alongside 
with a crash, causing the canal boat to spring a leak badly; so that she 
gradually fiUed with water, and before she could be rescued on the next 
day,,she was swamped by the swell of a passing steainer, when, being 
eut Iqose from the boat to which she was attached, she drifted away 
with the tide and beOame a total loss. The above libel was filed to le- 
CGver the damage. 

The évidence is of the most contradictory oharacter. A number of 
the libelant's witnesses who were présent testify that the schooner landed 
against the, libelant's boat with a loud crash; one said it could be heard 
half abloçk away; the captain of the schooner says she landed against 
the canal boat so gently, that she would not hâve broken.an eggshdl. 

The landing of such a schooner alongside a light canal boat in a strong 
tideway is evidently not free from either difSculty or danger. I think 
it was whoUy at the risk of the schooner and tug. The canal boat was 
rightly where she was. The right to land a third vessel, loaded asthis 
schooner was, outside of a light canal boat, was certainly not an abso- 
lute right; and the schooner, therefore, took whatever risk attended it. 
The great weight of testimony is that the schooner came alongside with 
a sufficient blow to account naturally for the leak that folio wed. The 
wood loaded on deck projected over the schooner's rail; and when she 
sagged up against the canal boat, the wood, or the fenders on the side of 
the wood, necessarily caught the upper part of the canal boat's side, and 
created a far greater strain by latéral pressure against the tops of her 
timbers, than would hâve occurred in the ordinary meeting of boats side 
to side. 

The most nnusual circumstance in the matter is the fact that the cap- 
tain of the canal boat, who was aboard at the time, made no complaint 
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against the schooner either thén or afterwards. Hîs nnnéuàl fètîci6nce 
is urged as évidence that the claimis ill grounded or fictitiôus. The 
master, however, immediately went to the agent's office to report the 
difficuily. It is flàin thàt he did not apprehend any immédiate loss of 
the boat; and he made no effort to keep the boat clear by pumping; ex- 
plaining that the leak was too great to be controUed in that way. The 
captain had also only domo aboard that day a few hours before, replac- 
ing the former captain discharged. His appearance shows that he was a 
peréon of little energy or efficiency,' though sufficiently intelligent. 
Taking thèse circumstances altogether, I am inclined to think they suffi- 
ciently account for his conduct, without any impeachment of his good 
faith, or of thé generd crédit of the narrative given by the libelant's wit- 
nesses. In appearance, manner, and testimony they compare favorably 
With the captain of the schooner. 

Whether the tug was or was not bound to take the schooner to Seventy- 
Sixth Street aftôr having arrived at Seventy-Fifth is immaterial, since 
upon the schooner's request she acceded, and took charge of landing 
her at Seventy-Sixth stteet. Both were active in making the landing 
up to the moment the libelant's boat was struck; both concurred in 
making the attempt; and the sagging against the canal boat was under 
the influence of the tug and the schooner alike; both were immédiate 
agents, and equally active in the work; and both are, therefore, equally 
responsible for the result. 

The libelant's boat was no doubt an old one. She was bought in April, 
1889, for $350, and the repair bills since were small. She was, how- 
ever, in fair condition for the class of business in which she was en- 
gaged; she was of value to the owner, in a lawful business, and was 
without fault. The libelant is, therefore, entitled to recover his actual 
damage. The Granité State, 3 Wall, 310. Besides the ordinary repair 
bills, her dépréciation âince she was purchased would be about$50 per 
year. Two hundred and fifty dollars would, therefore, seem to be a fair 
allowance for the boat; and for tbeother items mentioned upon the trial 
$150 would probably be a reasonable allowance, making $400, witb in- 
terest. But, as the évidence of thé damage was not perhaps fully gone 
into, if either party is not satisfied with this sum, he may hâve an order 
of référence, paying thé costs thereof if a more favorable resuit is not se- 
cured. 
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Parmees' Loan & Trust Co. v. Geape Ceeek Coal Co. 
làirouit CoMrt S. D. nUnoU. May 7, 1893.) 

COBPOBATIOHS — FORBOLOSTJKE OP MOKTGAGB — RBOEIVEB'B CBRTIPIOATBS— EQOTTT Ju- 
BISDIOTION. 

In a stit to foreclose a mortgage on the property of a coalminlng company the 
court bas no power, as agalnst the objection oi even a small minority of the hold- 
ers of the mortgage bonds, to authorize a receiver appointed in tbe suit to issue 
certificates which shall be a flrst lien on the mortgaged property, in orderto ena- 
ble hlm to continue the opération of the mines. 

In Equity. Bill by the Farmers' Loan & Trust Company against the 
Grape Creek Coal Company to foreclose a mortgage. A receiver was 
appointed, and he now àsks leave to issue receiver's certificates. 

RunneUa & Burry, for Farmera' Loan & Trust Co. 

W. J. Calhoun, ioT J. G. English, receiver. 

Hess <k Johnson, for Travellers' Ins. Co. and other objecting bondhold- 
ers. 

Geesham, Circuit Judge. The défendant, a private corporation, 
•whose chief business is mining and selling coal, conveyed to the com- 
plainant, in trust, lands and two coal mines in Vermilion county, 111., 
to secure an issue of bonds amounting to $500,000. An installment of 
interest was allowed (o remain due for more than six months, and this 
bill was filed to foreclose the trust deed. Joseph G. English, who was 
appointed receiver, asks for an order authorizing him to issue receiver's 
certificates not exceeding in ail $24,000, which shall be a first lien upon 
the trust property, to enable him to pay taxes now due, amounting to 
$3,428.64, take up outstanding certificates amounting to $6,400, which 
were issued nnder an order of the Vermilion circuit court, in a suit to 
foreclose the same trust deed, and to continue the opération of the mines. 
The receiver represents that, with additional working capital, he could 
operate the mines profitably, and better protect them. The holders of 
76 per cent, of the bonds and the corporation join in the receiver's re- 
quest. The holders of the remaining 25 per cent, resist the application. 
The corporation is insolvent. It is not claimed that the receiver is 
without means to pay taxes, and it is chiefly to enable him to continue 
the opération of the mines for anticipated profits that he desires au- 
thority to issue certificates. 

When it becomes necessary for a court of chancery to take possession 
of property which is the subject of litigation, by placing it in the hands 
of a receiver, ail expenses incident to its safe-keeping and préservation 
are properly chargeable against it; and, if there be no income, such ex- 
penses will be paid out of the proceeds of the corpus before distribution 
to lien or other creditors. It does not foUow, however, that because 
property of a private corporation or a natural person may be thus pro- 
tected and preserved before sale, that, in Order to raise money to oper- 
ate it for profit, a court may place a charge upon it in advance of exist- 
v.50F.no.7 — 31 
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ing liens. Pending a suit to foreclose a mortgage executed by a railroad 
corporation, the roa^i m^y be pperate^ bya receivÊr; and debts con- 
tracted for labor, supplies, and other necessary purposes before as well 
as after Ihe appoinjjnput of a reçeiy(9r,-fliay be joaadç a first lien upon 
income, and, if that is not adéquate, upon the corptis of the property. 
In tije exercise of this exoeptional aiïd extfaordinary jurffedietion , which 
is Qfçoroparatiyejy récent, origiijvqourts, bave enteredord^^ re- 

ceivèrk certiflcâtès Èrst Mens on tbe mortgàged propertyi This bas been 
dpû^, J^ôwever; on gifotitids not applicàblf .tô mortgages ^iecuted by pri- 
vate corporations. A ràîlroad corporation is a guost public institution, 
charged with the duty of operating its road as a public highway. If 
thp j(x»|apany; becottteB-'SilJbarrasaed and oarsablè to ^èrforui that duity, 
ihe courts pending proceedings f6r 'tbe. salenof thé' road wiil operaté 
it by a içeeeiver, and naake the èxpOTse incident thereto a first lien. 
This is donc on accouilt )»f itbe ,peculiar oharacter of the property. It 
is generally mortgàged to securei boridsv and persons who invest in 
siiebi Bwurities knowthat th© mortgage rests upon prpperty previoùsly 
impressed with a public duty. Private corporations owe no duty to the 
public, and their continued opération is not a matter of public concern. 
It ,is> pnly (ftgainst railrpad mortgages that the^ suprême court of the 
tJpited States bas ,sustâined orders giving priority ia reoeiver's certifi- 
çates representing: particular; ijidebtedness, and, àaalready stated, then 
only on principles haviiig no application, to a mortgage exeouted by a 
private corporation owjajg no duty to the public." Fosdich v. Schall, 99 
XJ,,S.;235; .^arfim y. JBarbùur, lOA/Ui S. 1^; MiUmbergerv. RaUroad 
à?., 106 U. S. 286, 1 8up. Gt. Rep, 140; Union Thist Oo. v. RaUroad Co., 
11,7 U. S.i434,, 6. Sup, et, Rep. 809; Wood v. Truat-Ck>., 128 U. S. 
421, 9 Sup, Çt, Rep; 13tf Kne^nds.'Triist Go., 186 U. S. 89, 10 Sup. 
Qt. Rep. 9$6; fAfor^urfe'*, JEto., Go.-V.Tems Cent.Eyi Co., 137 U. S. 171, 
U Sup. et, Rep, 61.;, li. ,; 

In Wood V. Tfad Op, the court said: 

' "The doctrine of Pbsdiok V. SchaÙbaS nèver yet been applied in any case 
iescept Hiat of a railcoad: 'ITbe case lays great emphasis on the considération 
that a i^ailroad isajëculiar pr;Qperty, of a'pubiic nature, and discharging a 
great public wojk. Th«çe49 a broad distinction between such a case and 
that of a purely private concern. , Wedonot undertake to décide thç ques- 
tion hère, but 6iily point itoiit." 

In Kneeland v, Trvst Coé, mpra^ in discussing the jurisdiction of the 
chancellor to displace the lien of a railroad mortgage, the court said: 

"Upon thèse facts we i4toark, flrst, that the appointaient of a xeceiver 
vests in the covûrt noab^paluteoontrbl'over the property, and no gëiieral au- 
tbority to displaçe vested-'oontract liens. Because, in a few specitied and 
IjUnite^ cases,, tins Cpurt, has declared that uijsecured daims were entitled to 
priority over niprïgagé dèbls, an ideaseems to hâve pbtained that a court ap- 
pbinting a receiver acqùires power td give, such préférence to any gênerai 
and Uiisecured daims. It bas beëùassutned that a court appointing a re- 
cel ver oôuld righïfuUy btfrden the mortgàged property for the payment of 
*ny unsecured indebtednbss. Indeed, we are advised that scme courts bave 
œadetbe appointraent pf a receiver conditional upon the payaient of ail un- 
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secured indebtedness in préférence to tlie mortgage liens sought to be en- 
foreed. Can anything ;be,=conceiyed which more thoroughly destroj-s the 
sacredness of contract obligations î* One holding a mortgage debt upon a 
railroad bas tbe same right to deaiand aud expect of tli^ court respect for bis 
vested and contracted priority as the liolder of a mortgage on a farm or lot. 
So, when a court appoints a receiver of railroad property, it bas no right to 
malie that receiversbip conditional on the paymentof dtherthan tbose few 
uijsecùred claims w^ich, bj; the rulings of this court, bave been declared to 
bave an équitable priority. No one is bound to sell to a railroad company, 
or to work for it; and whoever bas dealings with a company whose property 
is mortgaged must be assumed to bave dealt with it on the faitfa of its Per- 
sonal responsibility, and not in expëctation of subsèquently displacing tbe 
priority ô'f tbe mortgage liens. It is tbe exception, and not tbe rule, tbat 
such priority of liens can bedisplaced. Weemphasize tbis fact of thesacred- 
ness of contract liens for the reason tbat tbere seems to be growing an idea 
tbat the chancdlor, in the exeréise of bis équitable powers, bas unlimited 
discrétion in tbis ibatter of the displacement of vested liens." 

And further op in the same opinion the court said: 

"If, at the instance of any party rightfuUy entitled thereto, a court should 
appoint a receiver of property, tbe same beitig railroad property, and tbere- 
fore under an obligation to tbe public of cdntinued opération, it, in tbe ad- 
ministration of sueb receiverahipi might rigbtfully contract debts necessary 
fur tbe opération of tbe road, eitber for labor, supplies, or reniais, and make 
sucb expenses a prior lieu on tha property itself." 

In the language above quoted, there is a plain implication that the 
limited power which courts may exercise in dispiacing the liens of rail- 
road mortgages should not and cannot be extended to mortgages exe- 
cuted by private corporations. The court is not asked to subvert the 
lien of the mortgage on the ground that the trustée or bondhdlders hâve 
got possession of anything which, in equity, belongsto gênerai creditors. 
It is tb enable him to operate the mines for the benefit of bondholders, 
against the wish of part of them, that the receiver desires to be invested 
with authority to issue certificates which shall be a prior lien upon the 
property embraced in the trust deed. Extensive as are the powers of 
courts of equity, they do not authorize a chancellor to thus impair the 
force of solemn obligations and destroy vested rights. Instead of dis- 
piacing mortgages and other liens upon the property of private corpora- 
tions and natural persons, it is the duty of courts to uphold and enforce 
them against ail subséquent incumbrances. It would be dangerous to 
extend the power which bas been recently exercised over railroad mort- 
gages, (sometimes with unwarranted freedom,) on account of their pe- 
culiar nature, to ail mortgages. The power does not exist, and the ap- 
plication is denied. 



484 TEDERàL BEFO^TEB, TOL 50. 



HoFFUAN d al. V. Knoz et ci. 

(Otrcutt Court <îf Jlppeol«,ï'otarOi Circuit lïa^ S4, 1893.) 

' . Na 3. \ . 

t. Beb^kiko— Final Degbbb, 

Â àecrëe fixing the priorltyot clalqiB againstan insolvent corporation, and direct 
Ing tlîè'tale of Its property for their 'payméht, Is a final decreé, withln eguity rule 
88, relating to rebearin^s. - 

I. Bill or Bbtibw— ApPAKENT'ffiimoR. 

Wherç a decree fixes the priority of olaiiqst^ainst an injsolvent corporation nn- 
der tlaé butbority 6î an act of.tho state législature, the question of the validity of 
the âet iiot being raised at thé time, a bill of revlew will not lie for apparent error, 
because the act Is Subsequently adjudged ufaconstitutional and void by the state 
court» on the ground of a d^feotive title. 

8. Bamb^Fbbfobhancb op Dborbb— Delat. 

In proceedings against an i^solvent corporation claimsf or supplies were adjudged 
pribr to the lien of mortgàge bopdnolders under authority of an act of the state 
législation, (as to the valldtty of wlilch no question was raised,) and its property 
was directed to be sold. pjje of the, bondholders became the purchaser, the others 
giving a bond as securitjr fWtne deferred payments. Eighteeû months thereaf ter 
the state court declared the^ct unconstitutional and void because of adefective 
title; whereupon the mortgàge bondholders flled a pétition for rehearing, (which 
was trèated &s a bill for review.) praying a vacation of so much of the decree as 
awarded priority to the énppl^ blàims. Held, it not appearing that oomplainants 
had performed ;tbe decree as to deferred payments, nor offered to place tbe supply 
daim crédit ors in the same position as before the decree was entered, and owing 
t6 the lapsë of time, the pétition should hâve been dismissed. 
Knox V. Iron Co., 42 Fed. Rep. 378, reverséd. 

Appeal from' the Circuit Court of the United States for the Western 
District of Virginia. Reverséd. 

Statement by;F.ULLEE,Ciïcuit Justice: 

This was a bill filed by Samuel Knox against the Columbia Liberty 
Iron Company, alleging that the company had purchased a large tract 
ofiron ore and woodlafid for the expressed considération of $270,000, 
which was paid,4n its stock and in 6 per cent, first mortgàge bonds to 
the amount of $150,000, the total issue of which was for $219,000, the 
balance having been pledged as collatéral security, and in 6 per cent, 
second mortgàge rbonds to, the amount of $145 ,000 ;- that the mortgages 
bore the same ;date, and v^ere secured Upon the tract of land, and ail the 
property of the; company of every description, and its corporate fran- 
chises. It ^as further averred that complainant was the holder of cer- 
tain of said mortgàge boiîds of both. issues; that default had been made 
in the payaient of interest after demand; that complainant had made 
various loans to, the company, which it had failed and was unable to 
pay, and that there were other liabilities represented by promissory 
notes, open accounts for merchandise and supplies, and for wages and 
salary; that the company was insolvent, and had not the funds to carry 
on its ordinary business, although a large income could be derived there- 
from, and to avoid the sacrifice of the property, and the disastrous con- 
séquences of suspending its business, it was necessary that a court of 
equity should interpose for the immédiate appointment of a receiver, 
with power to administer the company's affairs. The bill prayed for 
Buch appointment, for injunction, and gênerai relief. The company 
ûled its answer, in which it "admitted the truth of the averments, and 
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submîtted its interests to the court; " and the court appointed two re- 
ceivers for the company, with authority to continue its opérations, and 
with instructions to report to the court the condition and circumstances 
of the company, and its liabilities and debts. 

On September 30, 1886, several creditors of the company filed a péti- 
tion in the cause by leave of court, on behalf of themselvea and other 
similarly situated, setting up certain supply claims recorded by them 
under the act of the gênerai assembly of Virginia of April 2, 1879, 
averring that receivers' certificates had beenissued; thatthere were many 
other like claims; that the afFairs of the company were not improving; 
and praying that the proper accounts might be taken, and a decree for 
the sale of the property be granted. On October 14, 1886, the cause 
was referred to a spécial master to ascertain and report the debts out- 
standing against the company, not including the first and second mort- 
gage bonds, and the priorities of the debts, if any. On the 4th of Feb- 
ruary, 1887, a pétition was filed on behalf ofone PoUard and ail other 
creditors of the company who might avail themselves of the benefit of 
the same, praying for the removal of the two receivers, and the appoint- 
ment of a single receiver. This pétition (and rule thereon rendered) 
was answered bj' both of the receivers, one of whom stated "that he ac- 
cepted the position of receiver of said company only at the request of 
Mrs. Mary W. Pearson, George W. Pearson, and Chas. L. Pearson, of 
Trenton, N. J., the largest holders of the capital stock of said company, 
and who now own or control a majority of both the first and second 
mortgage bonds, and of the complainant Samuel Knox, the petitioner 
Pollard, and Jacob Wissler;" and expressing entire willingness to relin- 
quish the trust. On the 17th of February, 1887, Mary W. Pearson, 
Charles L. Pearson, and George W. Pearson, of New Jersey, filed their 
pétition in the cause, by leave of court, setting forth their ownership of 
1,885 shares of the capital stock of the iron company; and also that they 
were holders of 107 of the first mortgage bonds of the company in their 
own names, and others as collatéral; and alsoof 112 of the second mort- 
gage bonds; and stating that they were not satisfied with the présent 
management of the receivers; that one of said receivers was named at 
the instance and request of said petitioners and others, and still had 
their entire confidence, but that a disagreement between the two mil- 
itated against the proper management of the trust; and they requested the 
appointment of one Wissler as sole receiver. Thereupon the receivers 
were removed, though not upon any ground reflecting upon them per- 
sonally, and Wissler appointed. 

On February 14, 1887, the report of the master was filed, setting forth 
the outstanding indebtedness, not including the first and second mort- 
gage bonds, and awarding priority to the labor and supply claims as 
stated therein. To this report exceptions were filed on behalf of a large 
number of claimants and creditors, and among others, on the 14th of 
March, 1887, exceptions by Mary W. Pearson, Charles L. Pearson, 
George W. Pearson, and H. H. Yard, creditors and bondholders of the 
company, their Ist, 2d, and 3d exceptions being: 
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"So tfàr as it reports ? alllaborclàirnsopeu on the bocks of aaîiJ éompâny 
up to J«çe 10, lB,86„jaqd(,closp4 oi\ thaï; day per the sevpral strttements filed 
,l?y the claimahts QC.t,$eir ?^^ Said claims fellduepn said Jime 10, 

Ï88o, ànd îf evén notrecordiBd on tlie I4th of October, 1886, shçuld be reported 
as subsistjng liens, in th^ intënt and Meaniiig of the statuts, ànd must be re- 
porte* witli priority as 'tiftbat date wïth the eommon class, Nvith ail that stood 
unksecdrded on that dtej^ie sien should any of them bave been recorded after- 
wttftls,' ; (2) Becauseïbeïreports the words 'oflSce agent,' used ih the statute, 
as applying to the poS;ition pf trejiBU,rer of said Colurabia Liberty Iron Com- 
pany, .(g) 4.8 imprppérjy çonstrulng the words 'conductors' and «captains,' 
as ap^l^ing to the pbàiti on of managers." 

Se\»eral other exceptions question^ the allowance of particular items 
as liens, or in respect 6f priority or of amount. The report waa recom- 
mitted» With instructions to consider any testimony upon the varions 
exceptions, and another: report was made on May 11, 1887, to which 
exceptions were filed. The report and exceptions related particularly 
to theioonstruction of the statutes of Virginia in relation to labor and 
su pply claims, and as to whether claimants were barred under that stat- 
ute, aod generall}' to the classification of claims. The report was again 
recooimittedi and on tTuhe 17, 1887, the court by décrétai order of that 
date directed the master to make, state, and settle the following accounts: 
(1) Aq account of the indebtedness of the company due by mortgage or 
deed of trust upon its property, and by whom and in what proportions 
held, and how evidenced, and the priorities or equities among the sev- 
eral holders or claimants thereof. (2) An account of other indebtedness 
of the Company, together with any priorities by way of lien orotherwise; 
and in thia connection stating specially any lien of any sort that might 
subsist against any part of the company's property, so stated that there 
might appear a full and correct accouiit of the company's indebtedness, 
and with the respective priorities of the same, with a view to a sale of 
the property. (8) An account of the property, real and personal, of the 
Company. (4)' Any other account which any party in interest may re- 
quire or the commissioner may deem ol importance. 

On August Slst, a partial report of the spécial master was made. This 
was foUowed by a decree September 8, 1887, disposing of the varions 
exceptions to the master's reports, overruling, among others, the first 
exception of Mary W, Pearson and others, and sustaining exceptions 
to particular items. It was decreed, among othsr things, that ail claims 
for labor and supplies that had not matured more than six months be- 
fore the order of référence, October 14, 1886, or, having matured more 
than six months prior thereto, had been recorded, should be liens upon 
the property and franchises of the company superior to thatof the bond- 
holders of the company, and must be paid before said bonds; that ail 
claims which had matured more than six months prior to October 14, 
1886, and not recorded as required by the statutes of Virginia, within 
six months after maturity^ were not liens on the company's property, 
and were subordinate to the bondholders; that, as between claims for 
labor and supplies furnished said company, the labor claims were prior, 
and must be paid first; and that the président, treasurer, secretary, and 
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manager wéré not entitled to priority, but must be treated as gênerai 
creditors. It was further ordered and decreed that the spécial master 
proceed and complète his accounts as directed by the décrétai order of 
June 17, 1887, stating therein ail liens upon the property of the cpm- 
pany in the ôrder of their priority, in accordance with the opinion of 
the court expressed in the decree. The disposition of one claim was re- 
served for further considération on the master's report. 

On Septembér24, 1887, a report was made by the master, stating the 
accounts specifically as directed. Exceptions were filed to this report 
by Mary W. Pearson and others in respect of two specified claims. On 
October 14, 1887, a decree was entered reciting that the cause came on 
to.be heard upon the papers formerly read and proceedings theretofore 
had, the report of September24th, etc., and overruling the exceptions to 
the report, whieh report was approved and confirmed, aud spécial com- 
missioners appointed (ail partiesininterestwaiving delay for rédemption) 
to make sale of the property in question, at public auction as pre- 
scribed, for one quarter cash on confirmation, and the balance in one, 
two, and three years, with interest from day of sale. The property was 
aecordiugly sold on January .5, 1888, to George W. Pearson, for $51,- 
000, and by decree of May 26, 1888, the report of the sale, under the 
decree of October 14, 1887, was confirmed, there being no exceptions; a 
deed directed to be given; payment of the costs of suit and of sale out 
of the cash payment and distribution of the balance ordered; and set- 
tlement of the receiver's accounts. Provision was also made for the col- 
lection of the deferred payments, to be disbursed under future order of 
court. 

May 8, 1889, Mary W. Pearson, George W. Pearson, and Charles L. 
Pearson, on behalf of themselves and ail other holders of the first mort- 
gage bonds gf the company, applied to the court for leave to file a péti- 
tion for rehearing or bill of review to review the decrees of September 8, 
1887, and October 14, 1887, and on July 19, 1889, leave to do sowas 
granted. The prayer of this pétition or bill of review was that the de- 
crees named should be reviewed, reversed, and set aside, so far as they 
established and adjudged the rights of other creditors pf the company 
to be snperior or equal to those of petitioners. The pétition set forth 
the various orders, proceedings, and decrees heretofore referred to, and 
claimed that there were no superior equities in favor of the labor and 
supply claims entitling them to a lien superior to the mortgage bonds; 
that the acts of the législature of Virginia, which it had been held cre- 
ated a prior Ijen in favor of thèse claims, were unconstitutional and 
void; that the petitioners were entitled to a vendor's lien upon the prop- 
erty; and that the spécial master erred in refusing torecognize this lien, 
and in giving the labor and supply claims superiority to the first mort- 
gage bonds. To the filing of this pétition or Mil the labor and supply 
elaimants objected, and after it had been filed, by leave of court, de- 
murred, assigning as grounds that the petitioners had no vendor's lien; 
that the acts of the Virginia législature referred to were not unconstitu- 
tional and void; an^ that the pétition did not aUege that the matters 
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therein set up had been discovered after the rendition of the decrees 
cofnplainëd of, and cdùld not hâve been produced by the use of due dili- 
gence before. They also filed an answer in which they denied any er- 
ror in the decrees, the existence of aliy vendor's lien, and the unconsti- 
tutionality of the législative acts; and contended as to the latter that, if 
a defect existed, it had been cured by section 2485 of the Virginia Code 
ofl887. They also insiated that their equities were superior to those 
of the bondholders, and that the latter were estoppedby the decrees, and 
tbeir own acquiescence in thèm, or by lapse of time. The answer 
further claimed that the capital stock of the company had never been 
paid în, and constituted a fund for the payment of debts. December 
19, 1889, the court rendered a decree, which sustained the first ground 
of demurrer, that as to the vendor's lien, and overruled the others, and 
reheàKi and set aside the decrees in question, and referred the cause to 
a spécial master, who reported, February 17, 1891, that only the mort- 
gage bonds which were held as collaterals for loans by the company 
ought to be held to bave been negotiated, and to constitute valid liens under 
the niôrl^ages; that the bonds apportioned among themselves by the 
original corporators of the company could not, as against the creditors 
of the company, be said to hâve been negotiated, and were not, there- 
fôre^ liens; that the labor claims were prior liens upon the franchises 
ahd property of the company, and that the supply claims were also 
stich prior liens; that, if this were not so, the sale should be set aside, 
and siich creditors permitted to bid; and that there were unpaid sub- 
scriptions to the amôunt of $218,625, which he was of opinion was a 
trust fund for the payment of debts, and should be collected from the 
délinquéht subscribers. Various exceptions were filed by the parties in 
ihterest. On July 1, 1891, the court entered a decree that the labor 
and supply claims had tio priority, and that the capital stock bf the 
company had been fully paid, and was not liable to assessment for the 
payment of debts, and directing payment in the order therein stated. 
From thèse decrees the labor and supply creditors were allowed an ap- 
peal. 

John E. Roller, for appellants. 

'6eo. E.'Sipé &nd John T. Harrîs, Jr., for appellees. 

Ed. S. ConrM, for Mary W. Pearson and other pètitîoners. 
• Before FutLEE, Circuit Justice, Bond, Circuit Judge, and Hughes, 
District Judge. 

FuLLEB, Circuit Justice, after stating the facls, delivered the opinion 
of the coutt. 

By the decrees of September 8 and October 14, 1887, ail claims against 
the property in question, and tlie order of their priority, and the excep- 
tions to the various reports, were disposed of, and the then final report 
of the master, as amended and reformed in acoordance with the views 
of the Court, was approved and confirmed, and thereupon commission- 
ers were ftppointed to fell the entire property upon the terms of one 
fouTth cash, and the balance payable in one, two, and three years, with 



HOFFMAN V. KNOX. 489 

interest from the date of sale, with security. The sale thereupon took 
place and was confirmed May 26, 1887, and distribution made of the 
cash payraent, and a final settlement with the receiver was directed. It 
seems to us that thèse decrees were and must be regarded as constitut- 
ing a final decree in the case. We treat them together because the de- 
cree of September 8th, while it disposed of nearly ail the claims and ex- 
ceptions, reserved the détermination of a spécifie claim or claims, which 
was arrived at by the adjudication of October 14th, and it was the lat- 
ter, which, ail thèse matters being concluded, decreed the sale. If ah 
appeal had been taken by the présent appellees to the suprême court of 
the United States, and the decree had been affirmed, the court below 
would hâve had nothing to do but to exécute the decree which it had 
aiready entered. What remained to be donc was merely in exécution 
of what been determined, such as the collection of the outstanding pày- 
ments, settliug the receiver's accounts, payment of costs, and the like; 
and this is no less so because some other créditer might turn up, and 
seek to come in under the decree. The bringing of the fund into court 
was for the final distribution as decreed, and not to be held pending the 
ascertainment of the principles upon which it should be distributed. 
HiUv. RaUroad Co., 140 U. S. 52, 11 Sup. Ct. Rep. 690; Bank v. Shef- 
fey, 140 U. S. 445, 11 Sup. Ct. Rep. 755. The pétition for rehearing 
presented May 8, 1889, came too late. Equity rule 88. The circuit 
court held, however, that the pétition could be treated as, and in fact 
was, a bill of review for errors apparent, and might be filed as such. 
Considered in this aspect, did the court err in the decree entered thereon 
December 19, 1889, reversing and setting aside the decrees of September 
8 and October 14, 1887, "in so far as they gave priority to the claims 
of the supply and labor creditors of the said Columbia Liberty Iron 
Company as superior to the rights of the first mortgage bondholders?" 
This question is to be determined without resort to the proofs, upon the 
pleadings, proceedings, and decrees which in this country constitute the 
record proper. 

Assuming that thèse were fully set forth in the bill, the demurrer 
raised the question. Being overruled, the decrees were reversed; if sus- 
tained, the bill wonid hâve been dismissed. Other matters are referred 
to, but they may be disregard ed on this inquiry, and the bill taken as 
a pure bill of review for error apparent, thus stated by the circuit court, 
in its opinion, which will be found reported in 42 Fed. Rep. 378: 

"In the master's reports, as conlirmed, priority is given to certain labor 
and supply claims, contracted by the corapany before the appointmertt of the 
receivers, over the bonds secured by the mortgage. ïhis priority was in 
accordance with the provisions of two acts of the gênerai assembly of Vir- 
ginia, approved, respectively, March 21, 1877, and April 2, 1879. Since the 
entry of the decrees of September 8 and October 14, 1887, in this cause, the 
Virginia statutes giving labor and supply claims a priority over the liens of 
the mortgage bondholders hâve, as to supply claims against railroad corpora- 
tions, been deelared by the court of appeals of Virginia to be unconstitu- 
tional, as in Violation of article 5, § 15, of the constitution of Virginia. Fi- 
delity Ins., etc., Co. v. Shenandoah Val. R. Co., 86 Va. 1, 9 S. E. Eep. 759. 
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And this' court haa alsOj after full argument, in Fidélity Ins., etc., Ço. v. 
Shenandoah [fon Co.,^%f^. Eep. 372, decided the act of April 2, 1879, to 
bë unçoristitutional as tp ppili labor and supply claîms against mining corpo- 
rations. It i8 in viev* oiE theae deciéiona that thèse petitioners ask leave to 
flle their pétition to hâve ttiîs cause reheard, and the decrees of SeptemberS 
and October 14, 1887, revlefwed and reversed. * • * But if it could be 
conceded tbat the decrees of SeptemberS and of Gctbber 14, 1887, are final 
decrees, the court is of opinion tliat the pétition can be treated as, and in tact 
is, a billot reyiew forjçrrors, apparent on tlie face of the record, and might 
be tiled assuch. ïh<B récent décisions referred to, as deciding that the stat- 
ute giving labol'and supply claims the priority over the lien of the mortgage 
bondholderô ifl: unconstitutional, clearly présents a question df error on the 
face of tbë l'ecofd. * ♦ * Since the rendition of the decrees complained 
of, the higbèst state court bas declared the statute npon which the lien rests, 
or eut of which it arises, to be invalid because unconstitutional, and fédéral 
courts wiil judicially notice and accept sucb décision." 

To sQstain a bill of review for error of law apparent, the decree com- 
plained of must be "contrary to some statutory enactment, or some prin- 
ciple or rule of law or equity recognized and acknowledged, or settled by 
décision, or be at variance with the forma and practice of the court." 2 
Daniell, Ch. Pr. (5th Ed.) *1577. The gênerai rule is that such a bill 
does not lie toi correct a mère error, which would, in effect, render it 
nothing more than a substitute for an appeal. 

In Perry v. PMips, 17 Ves. *174, *177, Lord Eldon said: 
"Tbèreis a great distinction between error in the decree and error appar- 
ent. The lattf r description does not apply to merçly erroneous judgments, 
and this is a point of essential importance; as, if I am tu hear this case upon 
the ground tliat tbe judgment is wrong, and that there la no error apparent, 
the conséquétice is that in every instance a bill of l'eview may be Bled; and 
,the question' Whether the case is well decided will be argued In that shape, 
not whether the decree is right or wrong on the face of it. The cases of er- 
ror apparenli found in the books, are of this sort, an infant not having a day 
to show cause, etic, not merely an erroneous judgment." 

So, aiso, a decree against the statute law is the subject for a bill of re- 
view, as, for example, a decree directing a legacy to be distributed con- 
trary to theistatute of distributions. Story, Eq. PL § 405. So where 
a decree waS'entered for' the sale of mortgaged premises, capable of divi- 
siony to pay the whole mortgage debt, when only a small part of the 
debt was due. James v. £ïek, 9 Smedes & M. 144. And where a fore- 
closure decree was made contrary to the terms of the mortgage. Mickle 
V. Maxfidd, 42 Mich. 304, 3 N. W. Rep. 961. Thèse are manifest er- 
rors not open to controversy, and while the modem practice bas tended 
to allow tbe CQurt of first instance to review or reverse ils own decrees, 
for an erroneous application of the law to the facts found, whenever an 
appellate tribunal wouîdi do so for the same cause, this bas certainly 
not been carried so far as to ignore the rule in principle. That princi- 
ple iâ that tbe remedy for mère error in a final decree is by appeal, aud 
that the e;rror àpparèiit fOï which such a decree may be impeached by 
bill of review must be more than tte resuit of mistaken judgment. 

The ground upon which the suprême court of appeals of Virginia pro- 
ceeded, and the circuit court, foUowing, tbe rule laid down by that court, 
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în the caseg referred to, was that the acts in question, so far as they re- 
lated to supply creditors and to mining atid raanufacturing companies, 
were unconstitutional and void, as in violation of the provision of the 
state constitution that "no law shall embrace more than one subject, 
which shall be expressed in its title." Const. Va. art. 6, § 15. It is 
ordinarily held that, if the subject of an act be expressed in the title in 
gênerai terms, it will be sufficient under constitutional provisions like 
that quoted. The détermination of the question whether the title of a 
particulay act is comprehensive enough to reasonably include the several 
objects which the statute assumes to affect is one of great delicacy, and 
upon which opinions might well differ; and a decree rendered upon one 
view or the other, while it might be reversed by the appellate court as 
erroneous, can hardly be said to carry that error upon its face which is 
required as the basis of a bill of review. 

If the question of the validity of thèse laws was raised in this case be- 
fore the rendition of the final decree, and the circuit court erroneously 
determined that they were not obnoxious to constitutional objection, the 
remedy for such error would bave been by appeal, and we do not think 
that the circuit court, because after the lapse of the term it arrived at a 
différent conclusion in another case, could properly entertain a bill of 
review to impeach such a decree. Tlie presumption was in favor of the 
constitutionality of the statute and the burden of proof on the party set- 
ting up its unconstitutionality; and if the court, upon its attention be- 
ing drawn to the subject, judicially recognized the acts as valid, that de- 
termined the question for the case, if permitted to remain undisturbed 
without invoking the interposition of an appellate tribimal. The fact 
that nearly 18 months alter the decree of October 14, 1887, the court of 
appeals of Virginia decided thèse laws to be unconstitutional for the rea- 
son stated, was not enough in itself to creiite error of law apparent, and 
justify a bill of review on that ground or that of new matter in pais. 

Uudoubtedly, the courts of the United States, as a gênerai rule, prop- 
erly follow the construction placed upon the constitution or laws of a 
state bj' the décisions of its highest tribunal, unless they conflict with or 
impair the efficacy of some provision of the fédéral constitution or a féd- 
éral statute or a rule of gênerai commercial law, {Gormley v. Clark, 134 
U. S. 328, 348, 10 Sup. Ct. Rep. 554;) but this rule catinot be applied 
where the construction contended for has not been announced at the 
time of the final adjudication by the United States court, so as to make 
the latter erroneous on its face by relation. On the other hand, we can- 
not find that thèse bondhoJders raised any question whatever as to the 
validity of thèse laws, but, on the contrary, the exceptions they filed 
were directed to throwing out particular claims as not within the terms 
of the statutes, or claims in whole or in part as barred thereunder. It 
is a gênerai rule that a bill of review will not Ije to impeach a consent 
decree. Thompson v. Maxwdl, 95 U. S. 391. And if thèse complain- 
ants chose to acquiesce in the alJowance of thèse claims under thèse stat- 
utes, they had a perfect right to do so, but ought not now to be allowed, 
in view of a décision rendered eighteen months after this decree, to say 
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that error was committed in particulars which they waîved by their con- 
duct, They could not approbate and reprobate at the same time, and, 
iri the interest of the stability of judicial décision, their want of diligence 
ought to be held fatal to their application. 

The last of thèse décrees was rendered October 14, 1887, and the sale 
of the property was raade thereunder. The amount bid at the sale was 
$51,000, and no exceptions were taken, (presumably because that waa 
suffieient to cover the preferential claims, or nearly so,) notwithstanding, 
as alleged, the property cost the ancestor of the Pearsons nearly $200,- 
000, and was sold to the company by them for some $219,000 first 
mortgage bonds, $101 ,000 second mortgage bonds, and stock of the com- 
pany to the amount of $499,625, which bonds and stock the circuit 
court held were fully paid for by the property so sold. The purchase 
was made by one of the complainants in the bill of review, whose bonds 
for the deferred payments were secured by bis coooniplainants as sure- 
ties. The relief sought was not the vacation of the decrees of Septem- 
ber 8 and October 14^ 1887, but only of so mUch thereof as awarded 
thèse priorities, and the application to file the bill was not made until 
the 8th of May, 1889, the décision of the court of appeals of Virginia 
having been anhounced on the llth day of the preceding April. • The 
decree rendered reviewed and reversed only so much of the prior de- 
crees as gave priori ty to appellants' claims, and therèby the opportunity 
to bid, or get others to bid, at the sale of this valuable property, was 
eut off by the very decrees which were only reversed so far as their 
claims were concerned. It may be that such opportunity would hâve 
availed nothing, but that does not change the matter in principle. It 
is the rule, subject, however, to' some exceptions, that, before a bill of 
review can be filed, the decree must be first obeyed and performed. 
Thus, if money is directed to be paid, it ought to be paid belbre the 
bill of review is filed , though it might afterwards be ordered to be re- 
funded. Rickerv. Powell, 100 U. S. 104, 108. 

It does not appear that thèse complainants had performed the préviens 
decree when their bill of review was permitted to be filed. On the con- 
trary, thèy objected that the second payment then due might be dis- 
blirsed under the prior decree, and it would be impossible for them to 
rècoup. Nor did they ask that the sale be set aside, nor in any manner 
ofifer to place thèse creditors in the same situation that they occupied 
before that decree was entered; but, after having proceeded upon the 
theory of the validity of thèse laws, they came forward with their bill 
of review to obtain a reversai of so much of the decrees as was opposed 
to their interests, leaving what was made in their favor to stand. We 
are of opinion that they were called upon to présent their contention be- 
fore, if they intended-to insist upon it. Cases are not to be tried by 
piecemeal, and it would^open a wide door to persistent litigation if par- 
ties should be permitted to lie back, and then renew controversies in 
this manner. 

The decrees of the circuit court appealed from are reversed, and the 
cause remanded, with a direction to dismiss the pétition for rehearing or 
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bill of review, and for furtlier proceedings upon ihè basîs of the finality 
of the decrees of September 8 and October 14, 1887, in conformity to 
this opinion. ' 



Pacific Postal Telegbaph Cable Co. v. Westebn Union Tel. Co. 

Samb V. Seattle, L. S. & E. Ry. Co. 

{Circuit Court, D. Washington, N. D. Aprll 4, 1893.) 

1. Telegbaph Companies— Grakt bt Kailroab — Consteuctioit. 

A contract whereby arailroad Company grants to a telegraph company a rlght of 
way along its road for a telegraph Une, and agrées fhat it willnot grant such right 
for the constmctlon of any otner telegraph Une, does not vest iu the telegraph 
Company such an exclusive interest in the railroad's rlght of way for telegraph 
purposes as would entitle itto an injunction against the construction of another 
telegraph Une thereon. 

3. Bamb — Exclusive Riôht op Wat— TIltba Vires. 

A contract by which a railroad company undertakes to grant the exclusive right 
to constrùot and maintain a telegraph Une along its rbad to a single company is 
uUra vires and void. 

In Equity. Bill for an injunction to prevent the Western Union 
Telegraph Company from constructing and operating a telegraph Une on 
the right of way of the Seattle, Lake Shore & Eastern Railway Com- 
pany between certain stations. The court having granted a restraining 
order pendente lite, the défendants moved to vacate said order. Motion 
granted. 

Struve & McMwken and Hughes, Hastinga & Stedman, for plaintiff. 

Tumer & McOufcheon, for défendants. 

HanfôEd, District Judge. The only ground for the restraining order, 
which, at the time it was made, seemed to me to justify it, is that the 
complainant daims to be the owner of an interest in the strip of land 
known as the right of way of the défendant the Seattle, Lake Shore 
& Eastern Railwày Company, upon which the défendant the Western 
Union Telegraph Company proposes to enter, and construct and oper- 
ate a telegraph line, without the consent of the plaintiff, and without 
compensation to plaintiff for such appropriation and use of property 
to which it claims title. Upon the présent hearing this appears to me 
to be the only ground of complaint, worthy of considération, against 
«ither of the défendants. I would regard it as sufficient if the claim 
■of title appeared to be valid. The défendants, however, deny that 
plaintiff has any title to thè premises, or any interest therein other 
than an easement; that is to say, a right of way for its own telegraph 
line. The only basis for the plaintiff s claim of title is found in the 
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following danses of a çoritrapt made by the plaintiff.with the Seattle & 
Wesij.|5i9ftftiKaiiwaj Conip^^^ 

"ïhe rail waj Company tiereby grants right of way* for said Une of tele- 
graph along the route of its road, and upon Its grounds, and agrées to f ur- 
nish labor for loading the pôles upon the cars, and for distributing and 
setting the same, under the direction of the telegraph company's foreman, 
together with tlieir free transportation. The railroad company agrées to 
furnish office rootn in its railway stations, and an operaior wherever re- 
quired,,£or its railway busiDess, wbo sball also transact the business of the 
telegrâpli' Company, at such stations, uîidér the rules aWd ii*egulatioris of the 
telegraph company, it being understood that ail receipts for commercial tele- 
graph business shallbelong.tothe.teIeKraph company. * * * The telegraph 
company shall hâve free transportation for men and material necessary lor the 
maintenance and opération of its telegraph Unes, and tjie railway company 
hereby agrées that it will nbt grant right of way àlSing îtà road for the 
construction of the line of any other telegraph company, and that it will not 
transport men or material for any other telegraph company, excejjt at the reg- 
ular t^ritt rates of Said railway company, and for dellvery at its regular 
stations. * * '* This contract shall continue for twenty-five years from 
the date hereof." 

The complainant avers that the Seattle, Làke Sfaore & Eastern Rail- 
way Compaay acquired the right of way for that portion of its road 
between Woodepville or Silqbomish Junction and the town of Sedro, by 
a grant from said Seattle & West Coast Railway Company, subjeot to 
said contract. The argument is that the contract is a conveyance, and 
that it vests in the complainant the exclusive right to the entire strip 
of land for telegraph purposes» during the term specified, which right 
amounts to an intereat in the land, and is a légal estate. Against the 
contention for such a constfuction of the contract, it is, first, to be ob- 
setved that the only grantingi^yords therejn appear to be limited in 
their application to the right of way for a single telegraph line. There 
is no indicatiop, in thé contract ofi the idea that the plaintiff should 
hâve control over the right of wçiy for any purpose other than the con- 
duct of its own telegraph business. If correct in the position assumed 
by it in this case, the complainant would bave the.right to sell to other 
telegraph companies, qv sublçt to theni privilèges to construct and ruain- 
tain telegraph lines upon , the premises. The provisions of the con- 
tract itseil' in the clauses above q^oted are antagonistic to this prêteuse. 
The railway company by the contr^qt promised thatit would not per- 
mit the construction of other telegraph, lines upon its right of way, nor 
afford other telegriaph copïipanies iiaçilities ior transportation of materials, 
éxcept as spécifiée!, , This clause, ,Q^•e£^ted a mère personal obligation. It 
did, t)ôt convey the title to a^y prôperty. On the contrary, it amounts 
to^n assertion by the railway, company of both,. an obligation a,nd a 
right to control the future use ôf the ground acquired by it for its rail- 
road. .,' ,1-:. ,,;,''" 

, If tbe contract, in explicit lenps, gr'anted such an interest in the 
promises as plaintift' claims, I should haye to hdld it to be ultra vires 
and void, for the reasori thàl the laws pï the territory of Washington, 
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in iforce when ît was made, dM not àillbDl'iZè a raîlway corporation to 
tïarisfétf lànd àcqùired' fôf jfailroâd purpbses,' by lease, so as to divest 
itself of its duties and obligations to the public aa to'the use of sUch 
property. By the plaintifPs own showing it appears that the Seattle & 
West Coast Eailway Company- -was incorporated to do a gênerai trans- 
portation business by rail, and to be a competitor for Interstate and 
international commerce. Its franchise from the state, therefore, made 
it to a certain estent a public agent endowed with part of the sovereign 
power of the commonwealth; and a railroad constructed in this state 
by a corporatiprj organized -ander tjie laws of the state, or its prede- 
cessor, the territory, must necessarily be a highway for public use, in 
and to which the public hâve rights limited and regulated by law. 
There is no statuté authorizing such a transfer of property in the right 
of way arid control thereof as the plaintiff now claims :was made to it 
by said contracti'r'àhd, ivithout expïçsa authority conferred by a sfcatute, 
no transfer of such property, or ôf the right to contrbl the same, couldi 
be made, whereby the rights of the public, or a third party, e. g., the 
Western Union Télegraph Company, could be in any manner abridged. 
Laidn v. Railroad Co., (Qr.) 11 Pac. Rep. 68; Bre^inv. Car Co., (Mass.) 
13 N. E. Rep. 65; Palmm- v. Eailway Co., (Idaho,) 16 Pac. Rep, 653; 
Railroad Qï. V. Brom, 17 Witll, 445; Railroad (h. v. Orane, 113 U. S. 
433, 434, 'è Sup, et. Rep. 578; Oregon R. & N. Oo. v. Oregonian Oo., 130 
U. S. 1, 9 Sup. Cti Rep. 409; Van Dresser v. Navigation Co., 48Féd. 
Rep; 202; U. !?. v'. Westmi, Unim Td. Çp., 50 Fed. Rep. 28. 

Télegraph lines are to serve the public, and wherever they are con- 
nected with a railroad as incidental to the railway business, thè rights 
of the public respecting the san^e, must be governed by the principles 
applicable to other branches of the service; and the public policy which 
undeïli08 the numerpu'^idËpisions of the courts of this country, deny- 
ing theright of a raiiway corporatiton to divest itself of responsibility 
and inVest another with its ppvfrèrs and functioris, touches directly' the 
question in this casé as to the right of one corporation to transfer to an- 
other an exclusive right; for télegraph purposes to the occupancy and 
control of property acquired as a necessary meâns of serving the public. 
A contract made by a railway cdmpany, whereby it attempts to create 
a monopoly in the use of its property for the transmission of news 
and intelligeijce, is just as inyalid as a contract would be whereby a 
railway corporation slibuîd attempt to confer upbn one individuàl or 
corporation an exclusive right tô'have any pafticular commodity trans- 
ported as freight over its railway. Whether this contract be regarded 
as ah intended conveyance of an interest in the property, 6t as a 
covenant afifecting the title to the right bf way, or as a contract creating 
simply a personàl liability, it is not such a contract as a court of equity 
can uphold or decree to be specifically performed; and, at lefast, as 
against -the défendant the Western Union Télegraph Company, it is 
vpid, éxcept in so fai as it confers upon the plaintiflf the right to iîiain- 
tain ûnmbléâtëd its télegraph Une, and oonduct its business without 
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interruption; wbich rîght is in no manner menaced by tbe propomd 
actioii of tbe défendants. Tbe motion to vacate the lestraining order 
is tberefore granted. ' 



New Yobe, L, ^; & W. Rv. Co. v. BenneIt d m. 

(Oireutt Omiriif AppeaU, SWh Circuit. Jniie 6, 1892.) 

' " ^ , No. 11. 

1. Gàbbibbs ov If^aBBsamBrSiBtfoiHD-CLXss Tickets— CoH^noTiiro Lines. 

, Whçre a second-claas rallwày ticket provides that "no agent or employé ha» 

' iloWër 'ttt mttatljr' tbis contrait in any partlcUlar, " neitUer tbe ticket agent nor bag- 

Kafe mastér'atAstation w^re the bolder is required to ohapgecars bas authori^ 

to instruct suob passenger to take a limited express train, uj^on wbicb only first* 

olàss-ticketé are acoëpted. 

9. Bamb. ' : ' 

As bfstwee^ the oondufdpr of such a llmit^d train and the passenger, the ticket i» 
eondusiye évidence as to tbe làtter's' rigbt of transportauon, and tbe conductor 
bas no autbority tb Bcoept it for passage on tbat train: ' 
8. Sahe.' •■■■:.'' ^ I' ■■j,' 

OpQ vrbo has fippUed tof and pnrcbased a second-olass ticket, and has ased suob. 
tickets bélore, is.çound bv its terins, whether he baâ read tbem or not. 

4.''Sajib. 

' Tbe failtre ot a train carrying second-dass passengers to cjonneot witb the 
proper train <ot another road, tbe two roads f orming a tbrough line, does not impos» 
vpon the àedoiid rbad an ' obligation to transport passétagers holding second-clas» 
thrOugh ticket» upon tbenext.train,— a limited express,— upon wbicb suoh ticket» 
are nçt Valid. ; 

6. Bamb— Ejeotmbmt ot Passe;!;6br, 

A woman witl^ two Ibfant cbildràn, tnavelibg on a second-class ticket, boarded a 
limited train, upon wbicb arst-class tickets ooly are valid. Tbe conductor refused 
her ticket, and at tbe next important station sbe was put off. It was in the eveuing, 
and shè rëmainéd at tbe déttotfor atime, till at belr réquest she was sent to an botel, 

', . uid the nezt dayinoney was collected witb yrbicb sbe retumed home, where sbe 
badan attack oî nervous prostration. Sbe testiflëd, concerning tbe language of 
theconduOtoritirefusin^ bel' tickets "Itïwas-^ëryrougb; soittucb so thatis what 
BcUed membst. If bebaâBpoken> pleasant tome, itwould bave been somucb bot- 
ter. He spokç iip in such à comtnanding way. " Éhe furtber said tbat at the dépôt 
the conductoV 6aid somethiilg 'àbotrï; sending ber to a hospltal in a patrol wagon. 
Seld, tbat tbe eyidently imperatly& manner and: form of speeob of tbe conduotor 
are not actionable in tbe absence of violence, or other wiUful mlsconduct, and a. 
verdict for def éiidant sbould bave bëeb directed. 

In Krrpr tp tiie Circuit Court pf tbe United States for the Sduthem 
Division of the i^astem District pf Tennessee. 

Action by Mrs. Hattie ^. Bennett and her husband, John R. Ben- 
uett, against the îîevr York, Lake Erie & Western Rf^ilway Company for 
damages. Verdict and judgment for plaintiflf. Défendant brings èrror. 
â- motion to dismiss the writ of error was heretofore denied, (49 Fed. 
Bep. 698.) Judgment reversed. . 

Sjateoient by Sw AN, District Judge : , 

Tbis is an action on the case, commenced by attachment in the cir- 
cuit court of Hamilton county , Tenn. , for the éjection of Mrs. J. R. Bennett^ 
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one of the défendants in error, from the passenger train of the railway 
Company, en route from Cincinnati to New York. The action sounds 
în tort, and the déclaration claims damages for the mortification inci- 
dent to the plaintiffs removal from the train, and for an alleged false ar- 
rest and imprisoninent of the female plaintiff at Dayton, Ohio, as part 
of the wrong and injury attending her expulsion. Upon the pétition 
and bond of the plaintiff in error the case was removed to the circuit 
court of the United States for the southern division of the eastern dis- 
trict of Tennessee. It was there tried, and a verdict for $1,500 ren- 
dered for the plaintifiF, Upon which judgment was subsequently entered. 
Frorn that judgment the défendant helow took this writ of error, and the 
case is hère for review on exceptions duly taken. Défendant pleaded 
"not guilty." 

The material facts involved are in the main condensed from the testi- 
mony of the plaintiff Hattie A. Bennett, and her husband, who joins 
with her in the action. Mrs. Bennett desiring to go to Binghamton, 
N. Y., with her two infant children, her husband applied for and pur- 
chased for her from the agent of the Cincinnati Southern Railroad, in 
August, 1890, at Chattanooga, Tenn.i a limited ticket Jo New York, 
paying therefor $2Q. The ticket was composed of tbree coupons, — one 
for passage to Cincinnati, one to Dayton, and the tbird thence to New 
York, — and on each coupon were printed the figures and letters "2nd," 
indicating the class of the ticket. This désignation and notice wasalso 
printed in the body of the ticket, as one of the terras and limitations of 
the contract. The ticket, except the first coupon, is as follows: 

"TICKET." 

QUEEN AND CBESCENT KOUTEL 

ONE PASSAGE 

OF CLA8S INDIOATED TO POINT OIT 

N. Y., LAKE ERIE, & WESTERN R. B. 

BETWBBN PUNCH MARKS. 

On Coupons attaohed, when Offlcially Stamped, subject to the following Contract 

Ist. In selling this Ticket and checking Baggage hereon, this Company aots only as 
Agent and is not responsible beyond its own Une. 

2nd. This Ticket is subject to the STOP-OVEB, régulations of the Une over which it 
reads. 

8rd. It is VOID for passage if any altérations or erasnres are made hereon, or if more 
than one date is canceled. 

4th. The UNPDNCHED FIGURE on the Coupons of this Ticket indicates its Class. 

Eth. This Ticket is good until used, unless limited by stamp or writtèn indorsement or 
cancelled by punch in the margin et Contract. 

6th. IF LIMITED as for time, this Ticket will be void af ter midnlght of date cancelled 
by "L" punch in margin hereof and is subject to the exchange elther in whole or in part 
at any point on the route for a continuons Passage Ticket or Checkr 

7th. When this Ticket 19 signed below by the purchaser, it is NOT TRANSFER- 
ABLE, and if presented by any other person than the original bolder It will be taken 
up and full fare coUected. The holder will Write his (or her) signature when required 
to do so by Conductors or Agents. 

v.50F.no.7— 32 
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Stlu Whe4*Sta TïokBt Isnot wltnessed by Agent no signature 1» requlred bjr theçur- 
chaser. ..-■, ,,,-..■ , ,•,. 

9th. a^heBaggage liabilitjr of the Companles represented on this Ticket la Umitsd te 
weifing a^tàrei notéxceeding $100 in vaine. 

®* lïo ÀgÎBiit or emplôyi» bifts pp^rèr tô moâtfy tbis Contraot In àny portioular. 

'' ' D. G, EÏ)WÀRDS,Geh. t»ass.& Ticket Agent ' 

. I bereby: fagree to: ail tbe conditions of tbei'abovâcontract. 



Signature.......... 



Witnesa 



Parcbaser. 



IB8UBD BY 

OnEEN AUD CBESCEJNT ROUTB. 

. T. II. É. 'k. V. B. B. (Via' Salaniancà) B 

DAYTÔlt 

TO POINT BBTWBBN XVSOa JfXKKS, 



LIMITED 

' i'' ' ^ 

PUNOHKD. 



tH H ►» « t^ H 

« 
, rf g, 



« ss K a à a S5» 



v-l 


1 B'i 




II 

m m 


flîlll 

s Ih.S » s 






5^ 



I a -s 






O » fti a5.P S 



On Conditions named in Contract. 



A 81 ONE PASSAGE. 

• sbr flOOI) IF DEtAOHBO. 



via Q&C. NYLEi#. 



gif 

,gS 

t'a* 



Fanobad 
I. 
Id. 



I88VBD BY 

QtTEEN AND OEESCENT BÔOTB, 

K. ¥. LAKE ËBIE A WEStBB|7 B. B. 

CINCINNATI TO DA,VTON. 






2d 

pnnclied 

L 



'1 II S'il §1 
■■■- «■■.««" 



cS 

Ile 11 

On. 

tu 



S - 5^ 



oo 



fe 






I: 



On Conditions named In Contract. 

I . I ■ ii ' i l; t ■■' — i r ^ II -; , 



A SI ONEFASSAOB. > 

■ noT'SOOS IF DETICHBO; 



Vlâ QAC. NYLE&W. 



LIMITED 

L 
PUNCiHED. 



NEW YORK, h. E. & W. RY. CO. V. BENNETT. 499 

The évidence, ig that the price of a first-class ticket from Chattanooga 
to New York on the train slie took was some six or eight dollars more, 
and that.J. R. Bennett knew that fact, though he testified that the one 
purchased "was just as good to him as if he had paid $40 for it, and 
that he had traveled on the same ticket, [i. e., of the same class,] and 
never had any trouble." Mrs. Bennett took the Cincinnati Southern 
train at Chattanooga, August 10, 1890, and reached Cincinnati at 7 a. 
M.,-; — two hours late for the Connecting train, — and thére waited until 
6:25 p. M., when, as she testifies, a ticket agent told her the New York 
train left. She also says that she took her ticket to a baggage master, 
to see thàt her baggage was put on the train, and he told her she would 
take the 6:25 p. m. train to New York, which was a first-class train. 
She took that train, and gives this version of the occurrences for which 
she sues: 

" When the conductor came for tickets, the flrst thing he said to me, he says: 
'What are you on this train for?' I says: 'Why, what is the trouble?* 
He says: «This is not your train. This train goes right tlirough to New York.' 
I said: «Did it? Well, what is the trouble?' He says: 'Your ticket does 
not call for this train. You must get oft at Dayton, or l'il put you olï.' 
«Well,' Isays, I don't see why I should be put off this train if tiie train is 
going tlirough to Ni^w York.' I did not know of any trouble, and I told the 
conductor 1 would like to know what the trouble was. I did not like to be 
delayed any longer. I had been delayed througb the day; had to wait in 
Cincinnati through the day. Well, he says: 'You getofif. You m ust get off. 
If you don't l'il put you off. l ought to put you off down in the conntry.' 
Hesays: «Why did you not show the ticket at the train?' I suys: «I did.' 
He says: 'You did not.' I says: 'I took it to the ticket agent, and I hâve 
proofofit.' Hesays: 'Well, give it to me.' And after examining the ticket 
he took off a portion of the ticket and then gave me this little white ticket. 
I had two smal] children with me, and of course hated to get off at Dayton. 
I can't remember just what took place ttiere, the excitement was too much 
for me. He (the conductor) said he would take me off anyway, and then he 
says: 'We will see that you get on the next train ail right,' — that was going 
ont between eleven and ona o'clock that night. Between one and two 
o'clock that niglit he came in with a policeman, and saM: 'Your train is due, 
you must go and get your children on board.' Then I tiied to hâve him know, 
and shook my head, that I coiild not, tliat I did not want to go any further. 
I was lying there, and I coUld not speak very well; I had such a bad spell; 
and i did not like to go any further. I felt very bad, and there was nobody 
to meet me when I got to New York, and just being in the condition I was, 
I was going there for my health. I thousht if 1 got any worse, 1 had better 
go back home. Then he seemed to be out of patience, and says: '1 would 
like to kiiow what you are going to do. You can't stay hère in the dépôt. 
You hâve not got any money.' I motioned to him to hold down, so I could 
whisper, and I says: «You telegraph to my husband. I know he will aid me.' 
He says: *I know what l'il do. TU send for the patrol wagon, and we will 
take you to the hospital.'" 

She was subsequently assisted to an hôtel near the dépôt, where she 
was properly cared for until noon of the next day, when she returned 
home, where she had a severe attauk of uervous prostration. She was 
asked: 
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'^Question. Ton say thé only thing the conductor said about yOur ticket was 
that'ii dld nôt call for that train? Answer. That is what he said. He said 
I had Ho business on that train. " • 

On cross-examination she admitted that the day the policeman at the 
dépôt, finding ghe had not enough money to go back home, solicited the 
balance, and turned it over to her; that her baggage was checked at 
Central .Depot at Chattanooga for the whole route; that before the train 
left Dayton the conductor told her that her ticket did not call for that 
train, and that the next train, for which it was valid, would arrive 
about midnight, but she preferred to wait until she felt better or go back 
home. 

"Question. What wrong had been done to you up to that time? Answer. 
I could nôt tell you how much wrong. l' was wronged through my feelings. 
I thlnk I was very much wronged. [She does not know how she got to the 
ladies' waiting room, but supposes she was led there by the conductor.] Q. 
If there was :anything else that was done to you I will be very {nucb obliged 
if you will tell the jury what it WH8. A. Idon'tknow of anything. Q. You 
hâve îvlready stated what the conouetor snid to you when he came to take up 
your ticket, between Cincinnati and Bayton,— that he told you you ought not 
to be on that train. Statô whether, — what his manner was, whether it was 
rough andi harsli, or it was kind and gentle. A. It was very rough. So 
much 80 that is what acared me most. If he had spoke pleasant to me it 
would bave been so much better. He Spoke up in such a commanding way." 

Shp states that "no other insuit or indignity was o.ffered by any one 
else except the conductor." There is no évidence that plaintiff was 
arrested or imprisoned, or was subjected to any expense while at Day- 
ton. The foregoing states ail that is material of the plaintifPs testimony 
relevant to the conduct of the conductor and the ciïeumstânces of her 
expulsion at Dayton. The plaintifiF was ejected from one of the cars of 
a first-cJass limited train, upon which, under the régulations of the comr 
pany, only passengers having first-elass tickets were allowed to ride. 
The testimony of the conductor, who is an employé of the Cincinnati, 
Hamilton & Dayton Railroad, does not vary essentially from that of the 
passenger, except that he denied ail ungentlemanly conduct. The rec- 
ord showô that the plaintiff, with her children, were escorted by the 
conductor and station ofRcer into a safe. and comfortable waiting room 
in the yailroad station at Dayton, which was well watched and lighted, 
wherC'Sbe remained witbout molestatibn, until, at her own request, she 
was assisted to an hôtel, where she was provided with dinner gratuitously, 
while the offiçer on duty at the station went to the dépôt, and there 
coUected enough money to pay her return fareto Chattanooga. 

Lewis Shephexd and Frank Spurlçclt, for plaintiËf. 

Thomas H. Cook, for défendant. 

Before Jackson, Circuit Judge, anà, Sage and Swan, District Judges. 

SwAN, District Judge, (ajler statingthefadsas above.) Under the form 
of action adopted it Was essential tb recbvery that thé plaintiffs should 
establish either a breach of defendant's express contract, evidenced by 
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the ticket, for the carriage of plaintiff to New York, or by compétent év- 
idence, that défendant, by its agents, conductors, or servants, had vio- 
lated thé implied contract to protect itâ passengers against insuit and 
violence, which the law attaches to the duties of a common carrier of 
passengers. It is not contended that the case made bj* the plaintiff 
raeets the first of thèse requirements. Plaintiff, through her husband, 
had applied for and accepted a second-class ticket, which expressed, it is 
admitted, the contract between the corapany and herself for her trans- 
portation to New York. It was such a ticket as she had been accus- 
tomed to purchase for that route. Having accepted it, she was bound 
by its terms, whether or not she kuew or read them. BoyUin v. RaUroad 
Co., 132 U. S. 160, 10 Sup. et. Rep. 50; Fonseca v. Steam-Ship Co., 153 
Mass. 553, 27 N. E. Rep. 665. It provided among its printed condi- 
tions that "no agent or employé has *power to modify this contract in 
any particular," and in its body, and upon the margin of each of its 
constituent coupons, notified the holder of its elass and limitations. In 
the face of thèse notifications no assurance given plaintiff by the bag- 
gage master or the ticket agent at Cincinnati, of whom she claims to 
hâve made inquiries, could confer any right of transportation not ex- 
pressed by the ticket itself, even had those ofïicers been employés of de- 
fendant, which is not shown. Boylan v. RaUroad Co,, supra. As be- 
tween the conductor and the passenger, the ticket was conclusive évi- 
dence of the extent of the latter's right of transportation, and the con- 
ductor had no authority to give it any greater efifect by permitting 
plaintiff to travel on that train. Frederick v. RaUroad Co., 37 Mich. 342; 
Hufford V. RaUway Co., 53 Mich. 118, 18 N. W. Rep. 580; Mosher v, 
RaUroad Co., 127 U. S. 390-396, 8 Sup. Ct. Rep. 1324; Boylan v. 
RaUroad Co., 132 U. S. 146-150, 10 Sup. Ct. Rep. 50. 

The failure of the train on the Cincinnati Southern Railroad to make 
connection at Cincinnati with that upon which plaintifif was entitled to 
travel was not the fault ôf défendant, nor did it impose any obligation 
upon it to transport plaintiff on the train from which she was ejected. 
Her contract gave her no right of passage on that train, as plainly ap- 
pears from its terms. Noother ispleadedorproved. She was therefore 
wrong in her refusai to leave, and became thereby technically a tres- 
passer, to whom the railroad company owed only proper care and 
«ivility until her renioval could be lawfully effected. Edwards v. RaU- 
road Co., 81 Mich. 364, 45 N. W. Rep. 827, and cases cited. We are 
brought, therefore, to the examinatiôn of the incidents preliminary to 
and attending her removal from the train, which is the only remaining 
ground of action. The déclaration avers that defendant's conductor was 
guilty of using "violent, abusive, and rough language towards plaintiff;" 
that he employed "force and violence" in ejecting her; and, in sub- 
stance, charges that "defendant's several wrongs and outrages as afore- 
said, [ndeaning thereby the conductor's language, and the violence used 
in plaintiff' s éjection,] and * * * the wrongful, cruel, and inhu- 
man treatment of plaintiff by défendant, its agents and servants," caused 
plaintifï's illness, and the permanent injury and disability for which. 
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Mifer'aKa, the suit îs biroiight. Thereis no évidence that any violence 
waa dffered plaintiff, or any force employed, to efifect her removal from 
the car to the waiting room at Dayton. ' 

Thè leamed judge who tried the cause declined to direct a verdict for 
défendant upon the whole évidence, ànd submitted to the jury the dé- 
termination of the question whether the évidence made a proper case for 
putative damages. His rulings on thèse points were seasonably except- 
ed to, and error is assigned upon them. Without repeating the narra- 
tive of Mrs; Bennett, the substance of which, relative to themannerand 
incidents of her removal from the train, is given above, we are constrained 
to hold that thèse rulings were erroneous. To warrant the recovery of 
exemplSry or punitive damages "there must hâve been some willfulmis- 
conducti or that entire want of care which would raise the presumption 
of a conscious indifférence to conséquences," (^RaUroad Co. v. Ames, 91 
U. S. 495;) or, as it is put in Phûaddphia, etd, Co. v. Qaigley, 21 How. 
213,214: 

"Wbeneverthe in jury complained of has been inflicted maliciously or wan- 
tonly, and with circumstances of contuihely or indignity, the jury are not lim- 
ited toascçrtainnientof a simple compensHtion for the wrong commttted against 
tl)e uggrieveid person. But the malice spoken uf in tins miels not nierely 
the doing of an ur.Iawfiil or injurions act. The word implies thaï tlie act 
complained of was concelvéd in the spirit of mischief or of criminal indiffér- 
ence to civil obligations. " 

The later cases are to the same effect. Railroad Co. v. Humes, 1 15 U. S. 
621, 6 Snp. et. Rep. 110; Barry v. Edmunds, 116 U. S. 650-563, 6 Sup. 
et. Rep. 501; RaUroad Go. y. Harris, 122 U. S. 597-609, 7 Sup. Ct. Rep. 
1.286. Whije it is for the jury, in a proper case, to détermine the char- 
acter of the wrong inflicted,: and the measure of damages to be applied, 
the évidence must justify the court in submitting to them either or both 
inquiries as questions of fact. Plaintiff was on the train under an en- 
tire misconception of her oontract relations to the carrier, and without 
right. Of that (act and its conséquences she was fully inforraed by the 
conductor. If, in iraparting that information, and the performance of 
the duty to bis employer which plaintifl's refusai to ieave the train, and 
her failureio pay the fare, devolved upon him, his language was oppro- 
brious and insulting, or his conduct oppressive and contumelious, the 
corporation , is undoubtedly responsible civUiter for the tort. The law, 
however, is not so unreasonable as to exact from the conductor of a pas- 
senger train, or the master; of a steamship, upon whose vigilance and 
competency the lives and safety of passengers are dépendent, a rigid ob- 
servance of the formai amenities of social life, in thé necessarily hurried 
discharge of his varied and important duties, It requires that he shali 
demean himself with civility, and shall protect passengers from insuit 
and violence i'rom others. Beyûnd this it has no standard of conduct, 
no code of manners. Of necesâity, his communications with his pas- 
sengers are in the main purely of a business nature. He has scant time 
for explanations; none for discussion or loquacity. The natural effect 
of hiti great and urgent responsibilities is to beget a characteristic brev- 
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ity and bluntness of manner and speech, varying in degree wîth the 
tempérament and .circumstftnoes of the i;idividual, often perhaps dis- 
pleasing to the sensitive and inexperienced traveler, yet as far removed 
from légal e'énsure as the demand of a lawful right in terse phrase. 
While his own and his employer's interest would be best served by a 
tmiformly complaisant speech and demeapor, the mère lack of botji is 
nol insuit; nor is his failure to gauge his address to the sensibilitiea, 
tempérament, or latent aliments of ^lis passengers an actionable derelic- 
tion. When called upon to déclare the invalidity of a ticket, or to deny 
* passenger's claim to transportation, or to announce his duty to eject a 
person who refuses to pay fare, if he uses only the cu8t5mary plain and 
positive diction of business, his employer cannot be mulcted in dam- 
ages, or legally reprehended for his plain speaking or peremptory manner. 
Bosev. Rajkpad 0)., (N. G.) 11 S. E. Rep. 526. 

Acoepting plaintifTs own testimony as to what transpired between 
herself àad the conductor, and laying but of view entirely the latter's 
version, there is no légal basis for the instruction which permitted the 
jury to award exemplary damages against the défendant. There was 
neither vitupération, epithet, contumely, nor aspersion in the language 
used by the conductor. It was a plain, matter of fact announcement 
that under the rules of the company, which left the ofl&cer no discrétion, 
he copld not accept the ticket she tendered for her transportation on 
that train, and she must leave the car at Dayton, or it would behis duty 
tp reinove her. Less than this he could not lawfully bave donc. More 
than this he did not do. There is even no complaint that this was said 
in a loud tone. True, she saysof the conductor's manner: "It was very 
rough. Somuchso that is what scared me most. Ifhehadspokenpleas- 
ant, it would bave been so much better. He spoke in such a command- 
ing way." The concludiug phrase of this extract from her testimony at 
once defines the extent of her grievance, and is the severest criticism she 
makes upon the treatment of which she complains. The légal criterion 
of the conductor's address and conduct must be found in his language 
and manner, not in the plaintifPs opinion of their propriety, nor the 
epithets and adjectives by which she characterizes them. An imperative 
manner and form of speech is not actionable. Something more tangible 
than thèse is necessary to sustàin an action of this nature, and, a fortiori^ 
liability to exemplary damages. PlaintifTs was a mortifying expérience, 
and its conséquences are to' be regretted, but they must be charged to 
her own négligence in taking the wrong train, and her refusai to comply 
with the lawful demand of the conductor, Which necessitated and justified 
her éjection, the circumstances and place of which are not open to légal 
criticism. For the error pointed out in the instruction as to the liability 
of défendant to exemplary damages, and for the refusai of the court to 
direct a verdict for the défendant, the judgment must be revèrsed, and 
a new trial granted. It is unnecessary to décide the other questions 
presented % the bill of exceptions. Judgment reviersed, with costs, and 
a fenw-e de nçwo ordered. 
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United States v. Stbenerson a àL 

(CiretM Court of AppecOs, Maltth Circuit. May 10, 1892.) 

No. 67. 

1. PijBuo Lasbb— TiTM— Rbplévin fob Timbhb. 

Wben tbe ownership of loga alleged to bava beenOuton land belonglofr ta the 
Unite^ States dépends upon the ownership of ttae land, the title to the land may be 
investi^ted ànd determined in an action of reple^in brought by the United Btatea 
to recoTer tha logs. 

8. BAMBt-PBBHBMPTION— CANOflIXATION— COMMISSIONER. 

The caimmigsv>ner of thè gênerai land offloe, by vlrtue of the gênerai power of 
8tit)ervlBloh vested in blm orer the acts of the register and receiver of the local land 
offices, majcancel a pre-emption entry-rand the final certlflcate issued to the pra- 
emptor, on ttae ground that the entry was f taudulently mode and vold' under Her. 
Sfc0. ai2868. 

8. BaMB— VaLIDITT— COLLATBftAl. ATTAOK. 

When such cancellation bas been màde the pre-emptor has no such final adludl- 
cation in liis.fàVob in thé cértificiàte issned by the local offices as that his right to 
the land cannot be coUatorfiilly-a^aoked, or that the invalidity of the certificate 
muei,t t>e adjudicated in a proceedlng brpu;ght for that purpose. 

4. SAMÉ^iÇANCBLLATION Oï BïT'hiT— EVIDBNOB— Rbplevin. 

And t^erefore, in an actlo'il of replevin by the United Btates (or logs eut on pub- 
lic laods, wMch défendant claims by virtue of the cançeled entry and certlficates, 
the TThitëd States is entltlted to introduce ev^idence of sùch cancellatiou, and that 
the entry rwos traudulentlx made by the preteniptor for the purpose of enabling 
défendait, to strip the land of timber. 

In Err^f ito the Circuit Court of the United States for thè District of 
Minnesota. ; 

Èëplevîn by the United States against Christopher Steenerson and 
othçrs, çopartners as the Clear Water Land & Logging Company, Hugh 
Thompson, and Marcus Johnson, for certain logs. Theré was judgment 
for défendants, and plaintiff brings èrror. Judgment revërsèd. 

Eugène G, Éay, JJ. S. Aiiy. 

Halvor Siemer^o^, Frank B. Kellogg, and G. A. Severance, for défendants 
in error. 

Before Cai^owell, Circuit Judge, and Shikas, District Judge. 

SmBAS, pistrict Judge. The factepecessary for a proper understand- 
ing of the questions presented by the record in this case are as follows: 
In Septenibér, 1883, onç Hans Hianson made a pre-emption entry of 
the S. W, è of section 33, township, l47, range 38 W., situated in Bel- 
trami couhty, Mipn. On, June 24, 1884, he filed a declaratory state- 
ment of pre-emption, and on November 1,, 1884, made final proof of en- 
try. incliiding the necéssâry payments, and received a çertificate from 
the receiver o,f the land office at Crookston, Minn., showing payment in 
fvi,Il for thé Jand pamed. On the sauie day the çertificate was issued to 
hinj Hanson executed fl. deed of the land to Andrew Steenerson, who 
was a partner in the défendant firm, known as the "Clear Water Land 
<& Logging Company." That company, duiing the winter of 1885-86, 
eut from tihe land named abont 754,000 feét of logs, aiid placed them 
in the waters Of the Clear Water river. On the 29th of April, 1886, 
the United States brought the présent action in the United States circuit 
court for the district of Minnesota to recover possession of said logs, a 
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writ of replevin beiïig issued and levied, the défendant company giving 
bond under the provisions of the state statute, and thereby regaining 
possession of the Ic^s levied on. The case was tried by the court, a 
jury being waived . On behalf of the United States it was proved that 
the land named had formed part of the public domain, and that no pat- 
ent had ever been issued therefor, and that the logs in question had been 
eut from the trees growing thereon. On behalf of the défendants it was 
proved that Hans Hanson had entc-red the land as above stated, and had 
obtained the receiver's certificate, showing final payaient in November, 
1884, and that the défendant company had eut the logs after that date 
under right and title derived from Hanson. Thereupon, on behalf of 
the United States, évidence was oflFered tending to show that Hanson did 
not enter the land for the purpose of actual settlement and résidence, as 
required by the provisions of the statute authorizing pre-emption entries, 
but for the sole purpose of enabling the défendant firm to strip the land 
of the timber growing thereon; that said firm employed him to make 
the entry in their interest, and for the purpose named, paying him the 
sum of $500 for so doing; that the amount of timber eut was far more 
than was needed for the actual cultivation or improvement of the land; 
and that, in pursuance of such illégal bargain, as soon as Hanson ob- 
tained the certificate showing final payment upon the land, he executed 
a conveyance thereof to one of the défendant firm ; and that in the year 
1890 the commissioner of the gênerai land office canceled the entry made 
by Hanson and the final certificate issued to him, on the ground that 
the entry was not made in good faith, but merely for the purpose of en- 
abling the défendant firm to strip the land of the tirnber growing thereon. 
The évidence thus offered was, upon objection made, ruled out, to which 
ruling exceptions were duly taken, and thereupon judgment was ren- 
dered in favor of the d.efendants, the court holding that, "until the in- 
validity of the certificate had been judiciaUy ascertained and declared 
by some tribunal having authority to investigate the case and so adjudi- 
cate, the United States had no such title or right of possession to the 
logs in controversy as would enable it to maintain replevin." 

It is well settled that the United States can maintain an action of re- 
plevin to retake logs wrongfully eut from land belonging to the govem- 
ment, and, where the owhership of the logs is dépendent upon the ques- 
tion of the title of the lands from which the logs were eut, that issue 
may be investigated and determined in the action of replevin. Thus in 
U. S. V. Cook, 19 Wall. 591, an action in replevin, brought to recover 
possession of logs eut upon an Indian réservation in Wisconsin by the 
Indians occupying the same, and by them sold to the défendant, Cook, 
the suprême court decided that the fee title of the lands was in the 
United States; that the Indians had the right of occupancy, but not the 
right to eut the timber for purposes of sale merely ; that such cutting . 
was waste; that, "under such circumstances, when eut, it became the 
property of the United States absolutely, discharged of any rights of the 
Indians therein. The cutting was waste, and, in accordance with well- 
«ettled principles, the owner of the fee may seize the timber eut, arrest 
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Hïbyûreplevin, or prooeëd iii trover foc its conversipn;" and that the 
'Omtèâjâtatas^as entitled to theiaame reiwedies fOftrt^e reicovery of the 
prpîtertyaéîa%îndmdïial citizen* In, Sehûki^betgVi..0arnrnan, 21 Wall, 
ééiîtherewas iiH?olved-the title to: eertain piue logs eut from lands 
granted 4o the state of Wiseonsin to aid in the construction of railroads 
in thàt State; Tàe 'defeiidant was the agent of the state, and the con- 
troversywas, in fact, feetween the plaintiff and the state, it being ad- 
mitted that the plaintifï had thé actual possession ofj the logs when the 
same were seized by the agent of the state, from whom. the plaintifif re- 
pievied them; ïhe suprême court held that the rights of thç parties 
weré : dépendent i^ponnthe ownershipof the land from which the logs 
were cuti Sand^ investigating that question, the cojirt fpund that the title 
remained in the state, and, so finding, held that— 

"The title to' the land rem'aining in the atate; the lunaber eut upon the land 
belonged tdtfaë state. Whilst the timber was standing it constituted a part 
of the realtyj'beingaevered from the sbil its oharaeter was changea; it ber 
came personalty^ but its title was notaffected; it continued, as previously, 
thfi property of the owper o:^,th;e land, and could be pursupd wherever it was 
cflrried. : Ail the reirnedies were open to the pwnèr which the law affoids ih 
bth'er cases of the wrongfùl' removal or conversion of personal property." 

In Beecherx.Weffierby,^ U. S.517, — an action in replevin for logs eut 
from a section of land situated in Wiseonsin, — the plaintiff claimed title 
to the land nnder patents iêsued by the United States in 1872, and the 
défendant mnder patents from the âtatie, issued in 1865 and 1870. The 
land had at one time been occupiediby the M^nomonçe Indians, but it 
was claimed that the fee passed , to the state upon its admission to the 
Union, and when the Indiaas ceasedtooccupy it, the right of occupancy 
followed the fee, and henoe the land and the right to the timber thçreon 
became wholly vested in the state, ând hesttce passed to the défendants 
under the patents issued by thé state. Thus the right to the logs was 
shown to be dépendent Upon the ownership of fhe land from which they 
had been eut, andtthat issue required the détermination of the question 
whether thé fee of the land passed to the state by force of the grant con- 
tained in tiie actof congress under which Wiseonsin became a state in 
the Union, or whether the fee' passed. by the patents subsequently issued 
by the United States. Thè courte aftêr a fuU examination pf the facts 
presented on the record, held that the title of the land had passed to the 
state, and therefore the plaintiff aicquired nothing under the patents is- 
sued to him at a subséquent date, aind hence had fao property in or right 
to thetimberin dispute. Thèse décisions of the court of last resort settle 
beyond cavil the propositions that standing timber is a part ofthe realty 
'Upon which itgrows; that; When severed therefrôm, its character changes 
to personalty , but the title thereto.is not affected by such severance; that, 
if eut and carried away by a wrongdoer, the owner of the land may re- 
take the timber wherever fouud; that, when thus retaken by means of a 
writ of replevin, it is opea to both parties in the replevin action to as- 
sert title to the realty from which the timber was eut, as proof of the 
ownership pf the timber j that, when conflicting claims to the title of the 
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realty are tïitis asserted, it becomes the duty of the court to détermine, 
in the replevin action, which p&tty has the better title to the realty, in 
ôrdèr to détermine the oWnetëhip of the timber. 

From the facts disclosed on the record now before us it appears that 
the title to the realty from which the timber was eut was squarely at is- 
sue betweèn the parties. The ownership of the logs was clearly dépend- 
ent upoii the question of the ownership of the land, to which both par- 
ties asserted title, and hence it became the duty of the court to investi- 
gate and adjudicate that issue. On behalf of the United States it was 
proven that the land was originally part of the public domain, and that 
no patent or ôther grant of title had been made. To meet the prima Ja- 
de case thus made, the défendants proved that Hanson had made à pré- 
emption entry of the land, had completed the requisite payments and 
obtained the receipt or certificate of the receiver of the local land ofBce 
showing such payment in fuU. Thereupon it was proposed, on behalf 
of the United States, to introduce évidence tending to show that the en- 
try made by Hanson was not in good faith, and was in fact fraudulent, 
and made solely for the purpose of enabling the défendant firm to strip 
the land of the timber, and that the commissioner of the land office had 
canceled the entry on the ground of fraud. The trial court held that, 
until the validity Of the certificate of final payment had been judicially 
ascertained and declared by some tribunal having authority to investi- 
gate the case, the United States had no such title or xight of possession 
to the logs in controversy as would enable it to maintain replevin. As 
we gather it from the record, the court held that the entry made by Han- 
son, and the issuance to him of a certificate of final payment by the re- 
ceiver of the local land office, regardless of the question of fraud in such 
etitry, conveyed, as against the United States, the title and conséquent 
right of possession of such realty to the pre-emptor in such sensé that 
the United States, in order to revest the title in itself, must institute ju- 
dicial proceedings to set aside the apparent or defeasible title vested in 
the pre-emptor and his grantees. In support of this view many décisions 
of the suprême court arecited by counsel, in which it is held that, when 
the right to a patent for lands has once become vested in a purchaser or 
pre-emptor, the same are segr^ated from the public domain, are no 
longer subject to entry, and the vested right to the patent thereto is 
équivalent to a patent actuaUy issued. See GarroJl v. Safford, 3 How. 
441; Witherspom v. Duncan, 4 Wall. 210; Stark v, Starrs, 6 Wall. 417; 
Mym V. Grofi, 13 Wall. 291; Wirih v. Branson, 98 U. S. 118; SimTïwna 
v. Wagner, 101 U. S. 260; Deffeback v. Hawke, 115 U. S. 405, 6 Sup. 
et. Rep. 95; Gornelimv. Kessel, 128 U. S. 456, 9 Sup. Ct. Rep. 122. 
The principle on which thèse décisions are based is that when a home- 
steader or pre-emptor has, in good faith, performed ail the acts which, 
under the provisions of the statutes of the United States, are necessary 
to complète his right lo the land, then he becomes, equitably, the owner 
of the same, and the United States holds the naked légal title as a trus- 
tée for his benefit. For the protection of his rights, thus acquired, it 
is held that in a contest involving the title of the land an established 
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right to a patent will be deemed to be the équivalent of a patent. Tbis 
Eule, however, bas been adopted 8olely as a means for tbe protection of 
those who bave, in good faitb,= e8tabli8bed a rigbt: to a pate.it by per- 
formance of tbe requisite conditions. The final certificate or receipt ac- 
knowledging payment in full, and signed by the officers of the local land 
office, is not in terœs nor in légal efîect a conveyance of the land. It is 
merely évidence on bebalf of the party to whom it is issued. In a con- 
test involving the title to land, wherein a person daims adversely to the 
United States, it is open tosuch claimant, notwithstanding tbe légal title 
remains in the United States, to prove that by performance on his part 
of the requisite acts he bas become the équitable owner of the land, and 
that the United States holds the légal title in trust for him; but, as the 
claimant in such case bas not received a patent or formai conveyance, 
and bas not become possessed of the légal title, be is required to show 
performance, on bis part, of the acts ■which, when done, entitle him, 
under tbe law, to demand a patent of the land. When évidence of this 
kind is offered on behalf on the claimant it is open to the United States 
to meet it by proof of any fact orfacts which , if established, will show 
that the claimant bas not become tbe real owner of the realty. If it be 
true, in a given case, that tbe entry of the land was not made in good 
faith, but in fraud of the law, certainly it cannot be said that tbe claim- 
ant bas become the équitable owner of tbe land, and that the United 
States is merely a, trustée holding ithe légal title for bis benefit. Fraud 
vitiates any transaction based thereon, and will destroy any asserted 
title to property, no matter in what form the évidence of such title may 
exist. The Amistad, 15 Pet. 518; League v. De Young, 11 How. 185. 

It is well settled in Minnesota that in an action of replevin, wherein 
title to property is claimed under a deed of assignment or other formai 
conveyance, tbe validity thereof may be attacked on the ground of 
fraud, and such issue may be determined in the replevin proceedings. 
Blackmcm v, Wheatm, 13 Minn. 826, (Gil. 299;) Tupper v. Thompson, 26 
Minn. 385, 4 N. W. Rep. Ô21 ; Purmm v. Tenny, 28 Minn. 77, 9 N. 
W. Rep. 172. When it is desired to obtain the cancellation of a deed 
or patent conveyiug the légal title of realty on the ground of fraud it 
is necessary to invoke tbe aid of a court of equity, but where the re- 
lief sought is not équitable in its nature a court of law is certainly 
compétent to adjudicate the issue of fraud. In the case at bar it is not 
ckimed that a patent to the land had been issued, and therefore the légal 
title remained inthe United States, The circuit court in effect held that 
proof of entry and the exécution of the receipt showing final payment 
deprived tbe United States of the title to the land, regardless of tbe ques- 
tion whether such entry and payment were made in good faith or 
fraudulently, and that, before the United States could maintain its right 
to the logs in controversy, it must, by the adjudication of some proper 
tribunal, set aside and cancel the title to the realty held by Hanson un- 
der his pre-emption entry, It cannot be questioned that tbe land de- 
partment is primarily charged with the duty of eupervising tbe disposi- 
tion of the public domain; and in cases within its jurisdiction, and 
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w.hereîn final action bas been had authorizing the disposition of land, 
such action cannot be coUaterally assailed. Steel v. Smdting Qo. , 106 U. 
S, 447, 1 Sup. Ct.Rep. 389; Smdling Go. v, Kemp, 104 U. S. 636; 
Davwy. Wiebbold, 139 U. S. 507, 11 Sup. Ct. Rep. 628. Thus, if it ap- 
pears tbat under the direction of the land ofBce, a patent bas been issued 
to a pre-emptor, or tbat the rigbt of the pre-emptor ta a patent bas been 
finally adjudged in bis favor by the department, and nothing remains to 
be done but the ministerial act of issuing and delivering the patent in 
accordance witb the judgment of the department, then the rigbt of the 
pre-emptor is eyidenced by a final judgment of the land department in 
bis favor, which cannot be coUaterally assailed; but if it appears in a 
given case tbat wben, in the proper course of business, the commissioner 
of the land office was called upon to détermine whether the pre-emptor 
was entitled to a patent, be adjudged tbat the entry was fraudaient and 
therefore void, then the claimant is without a final adjudication in bis 
favor andhe must resort to other évidence to sustain his claim. 

It is broadly affirmed on behalf of défendants that the land depart- 
ment bad no power to cancel the final receipt for any reason, and that 
the act of the commissioner in so doing was a nullity. This is the 
équivalent of the proposition that the issuance of a final receipt or cer- 
tificate of payment by the receiver of a local land office ends the control 
of the department over the land, and deprives the United States of the 
title thereto, which is certainly not the law. Thus it is said in Bell v. 
Hearne, 19 How. 262, that— 

" The commissioner of the gênerai land office exercises a gênerai superin- 
tendence over the subordlnate offleers of hls department, and is clothed with 
libéral powers of control, lo be exercised for the purpose of justice, and to 
prevent the conséquences of inadvertence, irregularity, mistake, and fraud in 
the important and extensive opérations of that office for tlie disposai of the 
public domain." 

And in Corndim v. Kessel, 128 U. S. 456, 9 Sup. Ct. Rep. 122, it is 
declared that — 

"The power of supervision possessed by the commissioner of the gênerai 
land office over the acts of the register and receiver of the local land offices in 
the disposition of the public lands undoubtedly authorizes him to correct and 
anuul eiitries of land allowed by them where the lands are not subject to en- 
try, or the parties do not possess the qualifications required, or hâve previously 
èntered ail that the law permits. The exercise of this power is necessary to 
the due administration of the land department. If an investigation of the 
validity of such entries were required in the courts of law before they could 
be canceled, the necessary delays attending the examination would greatly 
impair, if not destroy, the efficiency of the department. But the power of 
supervision and correction is not an unlimited or arbitrary power. It can 
only be exerted wheo the entry was made upon false testimony, or without 
authority of law. It cannot be exercised so as to deprive any person of land 
lawfuUy entered and paid for. By such entry and payment the purctiaser se- 
cures a vested interest in the property, and a right to a patent therefor, and 
can no more be deprived of it by order of the commissioner than he can be 
deprived by such order of any other lawfully acquired property." 

In the light of thèse décisions of the suprême court it cannot be suc- 
Cessfully maintained that the commissioner of the gênerai land office had 
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nOt'niè powét to: supétV*ise 1116 action of the officers oif ttè lôdal land bf- 
néeV'àhd to annul th|. étitry Tnade by'Hanson on ibft groùnd tbat the 
jeânâe \fas fraudûlçùt, ànd sustairiéd fry faJse testiru^py; but it is e^ually 
trtieJ^tHa* such açtioftof tbé cci^ii\iàsfjoner, beingpiractically éi; parte, is 
hot ;eb6èlby ve, ànd that it is sti^I bpen to Hansob ànd bis grantees 
td esffàblisb a' right to tbé land by pf'Bving a valid entry on bis part and 
peMàThtiàiacè by him of the acts reqaii'ed to tomplete a pre-emption en- 
ttyj'' (M the triai below thé défendants undertook to assert title to the 
laiîd'/aà' évidence of thé ownership of the logs in dispute, by provihg 
eiitry, thé filing of the dèclaratory statement tequired by sectiMi 2262 
bf the SiaViSéd Stàtutëfe, and payment to the receiver. To oVercome this 
évidence the United States bffered to show that the entry so made was 
fniùdtileltit, an<i the dèclaratofy statement was false, and therefore no 
ti'tlè <àl? right to the lâiid veSted in Hanson or in bis grantees, tbey being 
acti^^é Jiàrticipants iti siich fraud, BUch being the express déclaration of 
section 2262 of the Revised Statutes, which reads as folio ws: 

"Before any person claiining the benefit of this chapter is allowed to enter 
lands he shall make oath' befôre tbe receiver or register bf tbe land district in 
wfaioh theiland is situated that he has never had the benefit of any right or 
prere^ption under section twenty-two hundred and fit'ty-nine; that he is not 
the ownec of three hundred and twenty acres of land in any state or terri- 
tory; that he has not settled upon and improved such land to sell the same on 
specalation, but in good fkith to appropriate it to bis own exclusive use; and 
that he fias not, directly Orindirectly.tnade any agreement or contract,in any 
way or manner, with any person whatsoever, by which the title which he 
jnigbtiSipquire from the govemment of the United States should inure, in 
wholé or in part, to the b^i^^t of any person except himself; and, if any per- 
son t:|i]îii>g9uch oath swearsfalsely in ttiepreoiises, heshall forfeit the money 
whic^b^may hâve paid for such land. and ail right and title to the same; 
and f,pj|gr^nt or cpn voyance wliieh he may hâve, except in the hands of bona 
flde purchasers, for a valuable considération, shall be nuU and void, except 
as provided in section twenty-two hundred and eighty-eight. * * *" 

The évidence which thé United States sought to introduce tended to 
prove that Hanson entered the land, not for settlement and improve- 
inénli by him for bis own benefit, but for the express benefit of the log- 
ging çoinpany, and under an agreement with them to convey the land 
as sopn as it could be done, in order that the company, under guise of 
right, might strip the land of the timber growing thereon. Such facts, 
if proveû, would certainly show that Hanson never acquired a valid 
title, légal or équitable, to tbe land as against the United States, and as 
the défendants, in support of their jight to tbe logs eut from the land, 
put in évidence the entry and declaratory statement made by Hanson, it 
was open to the United States to prove that such entry was in violation 
of the. staAute, and the statement was false, and therefore no rights were 
acquired thereunder by Hanson or by bis grantees, who aided in the 
perpétration of the fraud thus established. We hold, therefore, that it 
was'error to rule put the évidence ofi'ered by the United States. The 
same should bave been admitted with such other compétent testimony as 
either of tbe parties might bave ofi'ered upon the question of the validity 
of the entry made by Hanson; that question being one involved in the 
issues in the case, and one which it was the duty of the court to deter- 
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mine in order to adjutliçate the ownerehip of the logai The judgment 
of the court below i^ thçrefore reversed, and the cause ia cemaôded with 
instructions to grant a new triaL 



ENioms Teuplab & Masonb' Lîfb Indbmhity Co. v. Berrt et d. 

(Ciriettp Coiirt of Appelais, Mlghth, Cf/natU. Uay 10, 18931) 

: No.81. 

1. .Jtm lirteiuiroK— CONTUOT or Laws^Loovs or CoKnuor. 

A poli^ oi IU^ Insurance, wh^oh âoesnot beoome a blndlng oontnkct nntU Its de- 
UVery, U goyèmed by the laws ot the state in whlch the insured lires, to whom it 
was there délivered by a residéàt agent of the company, althbugh It was èzeouted 
and dated at the company's o^ce in another state. 

1 SaMB— SUIQIDB— ÂSSESSMENT COMPAHWS. 

. ReT. st. Mo. s S38â, proridlng thai, "in ail suits upon policies of Insurance on life 
het^ttf ter issuéd, " it sliaU. be no défense tbat the idsured committed suicide, unless 
he con^emplated suicide in applying'^or the policy, any stipulation in the polioy to 
thé oozitrary notwithstadding, appfles to ail Ilf e insurances, whether issued by ss- 
sesEment or level preznium oompanies, except as otherWise provided by statut». 

B. Bame— RBrsAi, or Agt, 

Àcts Mo. 18S7, régttlating assessment life insnranoe companiea, Is limited (seotloc 
10) to companies " doing business under thîs act, " and further provides ** that noth- 
ing berein contalned shall subject any corooration doing business under this act te 
•uyotherproTisionsor requlrements • * * except as herein set fortb. " Held, 
that an assessment company which has not complled with the requirements of the 
«et çannqt be heard to daim that section 10 repealed, so far as applicable to as- 
sessment' compauies, the provision of Uev. Bt. Mo. { 6033, annulling stipulations 
against payment of Insurance in case of suicide. 

4 Samb. 

No force can be given to an argument that assessment insnrance was aot within 
the contemplation of the législature at the time of the enaotihent of Rev. St. Mo. i 
6082, in the absence of facts shotring that business on that plan was bot oarried on 
at that tiine in the state. 

K. BAHB— AsSBgSUBKT AKD fiBITBriT SOOIBTIBS. 

An assessment "life indemnity dompany, " having no lodges, or so<^al, charitable, 
benevolent, or literary features, and neither paying sick dues, nor giving other at- 
tention tomembers in distress or poverty, is a life Insurance company, and is sub- 
iect to the régulations imposed bythe Insurance laws, as distinguished fromthe 
laws relating to co-operative benevolent societies, altbough its Insurance is con- 
fined In practice, but not by ItB Charter, to members of the Masonio fratemity. 

46 Fed: Rep. 439, affirmedé 

In Errer to the Circuit Court of the United States for the Western Dis- 
trict of Missouri. 

Action by William Berry and others against Knights Templar & Ma- 
■ons' Life Indemnity Company. Trial to the court. Judgment for 
plaintiffs. Défendant brings error. Âffirmed. 

(Samuel P. HusUm and Thomas H. Patrish, for plaintiff in error. 

F. H, Bacon, George HaU,&nd. E. M. Harber, for défendants in error. 

Before Saksobn, Circuit Judge, and Shibas, District Judge. 

Shiras, District Judge. On the 6th day of July, 1885, the Knights 
Templar & Jlasons' Life Indemnity Company issued a policy of insurance 
apon the life of John £. Berry, wherein it was provided that upon due 
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Dotice^aud sàtisfactory proof of the death of said Berfy the compâriy 
woolâe|)ayj'in 60 daysafter reoeipt of such proof, to tlïé chiltïtén of saîd 
Berry, the sum of $5,000, subject to the limitation cohtaîned In sèètioù 
1, art. 7, of the constitution of the corporation. On the 7th day of No- 
vember, 1889, the said John B. Berry çommitted suicide, and due no- 
tice and proof of his death were given to the company. The company 
refused to pay the fuU amount named in the policy, claiming that by 
the çjcpress provisions of the policy self-destruction by the insured, 
whether sane or insane, rendered the contract for the payment of $5,000 
void, and the cempany was only bound to pay the amount which had 
been paid in assessments by the insured. This action was brought in 
the circuit court for the western district of Missouri, to recover the full 
sum of $5,000. The case was tfied to the court, a jury being waived. 
The parties etijiulated that thecoflipany was liable for the full amount 
claimed By the plaintifîs, unless excused by the clause in the policy 
providing that the same should be void in case of suicide; that the pol- 
icy sued on was issued at the ofiBce of the company at Chicago, 111., waa 
sent to the agent of the company at Trenton, Mo., and was by him de- 
livered to John B. Berry at that place. The court further found that 
the business of the défendant company is that of life Insurance, and 
nôthing elsè;' that thëre is no social, charitable, benevolent, or literary 
feature in its organization, or in the Conduct of its business; that it has 
no lodgéâ, ;pays np sick dues, distributes no aid, and gives no attention 
to members in distress or poverty; As conclusions of Jaw the court held 
that the défendant company "is not a cor-operative benevolent society, 
nor a fraternel brotherhood having a community interest, but an incor- 
porated life instiràricè coin pany on the co-operative or assessment plan, 
not for mutual benevolence, but for mutual Insurance, and as such it 
cornes within the purview of the statutes of Missoùr^ relàting to life in- 
sura.nce compapies." That the contract of Insurance was made in the 
atate of Missouri, and is therefore controUed by the provisions of section 
6982 ôf Hhe Revised Statutes of Missouri, which are as follows: "In ail 
suits upon policies of insurance on life hcireafter issued by any company 
doing busilièss in this stiate, it shall be no défense that the assured çom- 
mitted suicide, unless it shall be shown to the satisfaction of the court 
orjurytrying the cause that the assured contemplated suicide at the 
time he made his application for the policy, and any stipulation in the 
policy to the contrary shall be void;" and that the fact of suicide would 
not defeat the right of recovery. For the findings of fact and law at 
length, see 46 Fed. Rep. 439. Judgment in favor of plaintifTs having 
been entered for the full an^ount of the policy, the caSe was brought to 
this court upon writ of error; and, as stated in the brief of counsel for 
the company, "the sole question involved is whether the Missouri statute 
in référence to suicide makes the contract in référence to suicide void." 
On behalf of the plaintiff in error it is averred "that upon the facts found 
and the pleadings in the case the contract was made and to be executed 
in the state of Illinois, and is to be construed by the laws of thaï state." 
It appears from the findings of fact that the company is a corporation 
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created under the laws of Illinois; that it was engaged in soliciting busi- 
ness in Missouri, having agents in the latter state for that purpose;! that 
by the express terms of section 1, art. 4, of the charter of the Company, 
the contract of Insurance does not become binding until the delivery 
thereof to the insured, and that the policy sued on in this case was de- 
livèred by the agent of the company to Berry at Trenton, Mo. , at which 
place the application for the issuance of the policy had been made and 
delivered to the agent of the company. Under thèse circumstances, it 
câhnot be successfuUy maintained that the contract was made in Illinois. 
In its inception and completion it was made in Missouri, and is there- 
fore to be construed in connection with the provisions of the statu tes of 
that state, The facts of this case bring it clearly within the raling of the 
suprême court in Assurùnce Soc. v. Cléments, 140 U.S. 226, 11 Sup.Ct. 
Rep. 822, in which it is held that a policy issued in New York by a 
corporation ôf that state upon the life of a résident of Missouri, it being 
pïovided in the application that the contract should not take effect until 
actual pàyment of the first premium, did not become a completed con- 
tract until the payrnent of the premium and the delivery of the policy; 
and that, as thèse acts were donc in Missouri, the policy must be deemed 
to be a Missouri contract, and to be governed by the laws of that state. 
When, therefore, the policy sued on in the présent cause was issued and 
delivered to John B. Berry in Missouri, the clause found therein touch- 
ing liability for death by suicide was nugatory under the provisions of 
the statutes of Missouri then in force, provided the policy or contract of 
insurance is of such a nature as to be subjectto the section of the statute 
in question. It is contended on behalf of the company that the section 
of the statute is not applicable, "because insurance upon the assessment 
plan was not within the contemplation of the législature at the time the 
suicide clause was enacted;" the argument being that as the issuance of 
cbntracts of insurance on the assessment plan had not been entered upon 
when section 5982 was originally enacted, and as there was not a gênerai 
statute then iç force in Missouri, authorizing companies to carry on 
this particular kind of insurance, it must be held that this section is ap- 
plicable only to policies of insurance issued by what are termed the "old- 
line companies." The section in question was intended to establish a 
gênerai rule applicable to the business of life insurance, and not merely 
to limit the powers of a particular class of companies. By its terms it 
is applicable to ail policies of insurance on life, and is not confined to 
any particular kind of company. Any company engaged in Missouri 
in the business of life insurance is subject to the provisions of the sec- 
tion, unless it appears that such company is by other sections of the 
statutes or laws exempt from the opération of the gênerai statute. 

The défendant company, according to the findings of the trial court, 
is not a benevolent or fraternal society, but is purely a life insurance 
company, carrying on business on what is known as the " assessment 
plan." The sole business of the corporation being that of life insurance, 
it cannot avail itself of provisions of the Missouri statutes applicable to 
associations organized for benevolent, social, or fraternal purposes. 
v.50F.no.7— 33 



Theieia nothing îiQ thei ifioâingê of fact from which it iian be înferred 
thdt tibe business oflifeiioemaiideupoii the assessmeinj;: plan may not, 
in; factf hav;©: been iû existénôe ia Missduri when section 5982 was first 
enaotéd^ and therefore naiouee .can be given to ; ithe allument that in- 
sïwiance on thàt plan; was not , with jn the contem pflation of tbe législa- 
ture in enacîing the clause, infQuestion. It thusappearsthat on the 
êthdàyof July, 1885, it was liielaw of Missouri that no compapy en- 
gàged'Bolely in the biisiness ôf lifeànsurance in such state eould ejcempt 
itàelf iûtom liabilityfordfiath by suicide, unlessitappeared that the in- 
sured'coinfemplated suicide when be made application foE such insur- 
ànoej andj aslthe ddendaat oeotopany was engagedsolely in the business 
oflife; iuÈUTaniïevit is «leaï that the policyissued by it on the day 
nataedy on thelifeofJobâ B. BeiTy, was so issued : subject to the pro- 
visions of the statute of; MssQurithen in force. ^ ': . 
> Upon the assurâptionthat the act passed by the législature of Mis^ 
souri in 1887 supersedes and repeals ail provisions! of tbe gênerai Insur- 
ance làwB theretofore appflicable to companies operating upon the assess;: 
ment plan, oounsel for the plaintiff; in ertori bswe; made a very able 
argument'in«upportof the proposition that frona the date of the adop- 
tion of the act -of 1887 the î provisions of section 5982 were rèpealed aa 
toiassessment «ompanies^ aa^; that: tbe rights of the parties are now to 
hè determinéd sby the terihsof the policysued on,. the saine as though 
the suicide clause of the Miaspuri. statute had neveijbeen enacted. We 
do notrdeem it necessary toiijdetefmine the question whéther tbia provi- 
sion of the Missouri statuteis tonbe deemed to be within the rule stated 
inExeeUv. Dàggs, 108 XJ.uB. 143, 2 iSup. CL Rep. 408, to the efifect 
that when thé *ight to avoàd a given côntract iâ given to a party thereto 
byistatutory enaclmentota some ground of public, policy, there being 
nothing in thé > côntract inàfcii in 8e,:,such right of avoidance being mérely 
a privilège bdcoigingto the iïeraedy, and not being an élément in the 
côntract itself^j may, by a bobséquent repealing statute, be taken away, 
and the right» of the parties bethus lèft subject to the provisions of the 
cçntract by thenû ènteredinto, or whether the provision ôf the Missouri 
statute ipxeventing the company from exempting itself from liability for 
death by suicide,, in force when the polioy was isstied, did not become 
part of the contraet of instiraiioej under the gênerai rule that tbe law of 
the place whère a contraet isentered into andis to be performed be- 
comes part ofiihe contrat. itself^/in which event subséquent législation 
by the statè éo»ld nottakeawayîrights acquired »nder the policy when 
it was issuedisiîBefore tfais, question can arise, itmust be made dlear 
that thejl^slature of Abe st^te jntended to repeal, by the act of 1887, 
the provisions of; section i6982 ia-its application to.policies previously 
issued bycoifapaniesâoing: business on the as^ssment, plan, and, in 
our judgment,;!thè intent to. repeal the section in this particular is not 
made plain; In the first iplàce, 'tbe législature; of Missouri bas i not rè- 
pealed section 5982. It ié still tbe law of the state that companies en- 
gaged in the business of life insuiance sball not be pèrmitted to exempt 
themselves from liability for death by suicide not contemplated when 
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tbe application for insurance is made. The contention of the plairitiff 
in errox isthat the enactment of the aet of 1887, régula ting the mode 
of doing bosi'bess on the asseéainént plan, attd patticularly the làst 
clause of section; 10 of the act, to wit, "that nothing herein contained 
shaiU subject any corporation doing business underthis act to ariy other 
provisions or requirementa of the gênerai insurance laws of this state, 
except as distinctly herein set forth," takes the défendant company ont 
from under the binding effect of section 5982!. It is, however, nol 
made to appear ini any way that the défendant company has ever com- 
plied with thé provisions of the act of 1887, or that it is doing business 
in MisiSDuri under the liabilities itnposôd by that act, ahcî therefore it 
does not appear that it is 'entitled to the benefits of the last clause of 
section 10, which are éxpressly limited to "corporations doing business 
under this act,"— that is, the act of 1887. The purpose of the act is 
made still more clearin this regard by section 13 of the act, which dé- 
clares that "nothing in this àct shall be so construed as to impair or in 
any manner interfère with any of the rights or privilèges of any corpo- 
ration, association, or organization doing life or casualty insurance busi- 
ness in this state under thé laws as they nowexist." In our judgment, 
therefore, the provisions of the act ôf 1887 cannot be made applicable 
to this case. The contract of insurance upon the life of John B. Berry 
waa made long before the enactment of that statutè. It does not appear 
that îhe company has ever complied with the requiréments of that act, or 
has ever transacted business under its provisions, and it cannot be made 
the criterion for determining the rights of the parties to this action. In 
our judgment, the court below ruied correctiy in holding that the policy 
sued on was a contract made in Missouri, and, as such, that the provi- 
sions of section 6982 are applicable thereto; and therefore the judgment 
is affîrmed, at costs of plaintiff in «rror. 



RussBLii V. Bbadlbt. 
lOirouit Court, 8. D. Nw York. May 28, 1892.) 

UAUOIOITS PEOSBOnTION— PUNITOUT DAMAGBa— PbOVINCIS Of JURT. 

In an action for malicious prosecutlon, the amount of punltory damages is pecnl» 
iarly a mâtter f or the jury; and a verdict Xorthe sûm of $13,500 wlU not be set 
aside or remitted in part, in the absence of préjudice, perversenesa, or corruption, 
merely because the judge thinks it was larger than It sbould bave been. 

At Law. Action by Mary E. Russell against James A. Bradley for 
malicious prosecution. There was a verdict for plaintiff, and défend- 
ant moved for a new trial on the ground of excessive damages. Motion 
denied. 

Thaddem B. Wakeman, for plaintiff. 

Chauncey Shaffer, for défendant. 
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Shipman^ District Ju^ge. Thig îs a motion by the défendant for a 
new trjàl in the above-entitjedj action, for malicious proseoution, upon 
the grounds that the verdict Qf $12,500 for the plaintiff was contrary 
to the^yidence and contrary, tolaw; that the damages were excessive; 
and that; s^ndry exceptions tp the rulings of the court upon objection 
to the tesjtimpny were weU jtakpn. A new trial cannot be granted upon 
the ground that a verdict fqçr the pMntiËf was contrary to the évidence. 
The stat^ of the testicgooy upon the question whether the défendant 
instigatéd, tiie proseçutiopu and upon the facts which were in dispute 
upon the question pf probable cause, was such as, Tequired that the 
caseiShoul4. be submitted ta the jury. They were justified by the tes- 
timony ip finding forthe plaintiff, although there was no positive and 
affi^piat^ve testimony thathe personally caused the second prosecution 
to b^instituted, or directed that it should be commenced. I do not un- 
derstajji:^ what is imeant by the averment that the verdict was contrary 
to the law, for ,np exception, was taken to the instructions in regard to 
the law/syhich were given by the court. Nothîng need be said upon 
the delfendant's exceptions toihejadmission of testimony. So far as 
my attention bas been called by the defendant's brief to thèse exceptions, 
they are pî sl^nder charaptier, and not important upon a motion for a 
new triais /The ^pripTis and substantial and troublesome point is that 
the dainages are undulyi excessive. They were mainly punitory, and 
were J^asedt i?,pon the alleged actual malice of the défendant; anait is 
true that the défendant fead, by his conduct, particularly in the news- 
paper pf :which he, was t^he owner,, furnished évidence from which thô 
jury. , were j^^tified in finding the «xistence of malice. I hâve recently 
had occasion. to çonsider thPîSubject of punitory damages in actions for 
injuries fto.çbaraoter, :findi'it0isay that in actions for libel the amount 
of damages is peculiarly a mat^^r, for the jury, and is almost entirely 
within their discrétion, because there can be no fixed or mathematical 
rule upon the subject, as in actions upon contract; so that it is laid 
down that courts will not interfère with verdicts in libel suits upon the 
ground of excessive damages, unless they are satisfied that the verdict 
was the resuit of gross error, préjudice, perverseness, or corruption. The 
rule in regard to excessivBpunit&y damages in actions for malicious 
prosecution is substantially the same; for, in each class of actions, the 
punitory character of thé Verdict is'based upon the malice bf the défend- 
ant, and the aggravated circumstances which surround or characterize 
the case. If'the magtiitude of the verdict clearly shows that the jury 
acted underùndue motives, it will be set aside; but this should not be 
donc merely because the èoùrt thinks that it was larger than it ought to 
hâve been. There was, in this case, no error upon a matter of princi- 
ple, and tiéîthér pérversèTiess nor corruption. The verdict is so large as 
to Cause meto fear or tP think thatj during the trial, the jury may hâve 
conceived art undue préjudice against the défendant. Notwith standing 
this fear, I should not be justified in granting a new trial on account of 
excessive damages. The court should be satisfied that the verdict was 
the resuit of préjudice, and I am not satisfied with that conclusion. ' I 
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havè queried whether I ought not to grant a new trial unless the plain- 
tîflf would remit a specified sum, and thus give her an opportunity, 
rather than rîsk another triai, to biring the verdict down to an amount 
which is more satisfactory to my own mind. But such a resuit requires 
the conclusion that there ougîit to be a new trial, and I am not prepared 
to say that the amount of the verdict, though larger than it ought to 
hâve been, shows to my mind that préjudice had caused the minds of 
the jury to départ from a true equipoise. The motion is denied. 



In re Herman. 
(THttrict Court, D.Washimgton, E. D. April 80, 1892.) 

1. ATTOBNET— DlSMISSAL BT RhCEIVBB. 

The receiver of an insolvent bank may at any time dismiss an attomey employed 
by him, regularly or otherwise, to proaecute claims of the bank, and employ an- 
other in his place, wbom the court will, by order, substitute in the place or the 
dismissed attomey, except as to such cases as the latter may hâve commenced and 
flnished. 
8. Bame — Shcubitt pok Services Eenbered. 

A contract having been entered into between the receiver and the attorney that 
the làtter should receive thé attorney's fées provided for in the notes he was em- 
ployed to coUect, the court will not direct the substitution of another attomey in 
unfinished cases, until the receiver deposits the amount of the attorney's feea re- 
served in the notes as a security to the dismissed attorney for such services as he 
may hâve rendered. 

At Law. Pétition by Herman L. Chase, receiver of the Spokane Na- 
tional Bank, to change attorheys. The application was resisted by 
Henry M. Herman, the original attorney. Granted in part and denied 
in part. 

F. T. Post, for petitioner. 

H. M. Herman, in pro. per. 

Hanfoep, District Judge. The petitioner, Herman L. Chase, as re- 
ceiver of the Spokane National Bank, is the plaintiff in a number of 
actions cpmmenced in this court for the collection of moneys due to said 
bank, in ail of which cases Henry M. Herman appears as the attorney 
of record for said plaintiff. The court is now asked to exclude him 
from further appearing in said cases, and to substituté F. T. Post as the 
attorney for the plaintiff, and also to require said Herman to surrender 
to the petitioner ail the notes and securities and money which he has 
obtained possession of by means of his position as an attorney of this 
court assuming to represent the plaintiff in said cases. In his pétition 
the receiver allèges that Herman has not been employed b}' him, and 
that he does not désire said attorney to represent him, and sets forth a 
telegram from Hon. E. S. Lacey, comptroUer of the currency of the 
United States, saying that he (the comptroller) is not willing to recognize 
Herman as an attorney for the receiver, and that he has not been em- 
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glojedil)y;IN%poaïplrolle!r'g jatttJiprity; As an explanationi of;tbe>situ^ 
ticaij, tb^^P^iiiç^n latates, tha4:Hpni.^;Rî. U. Winston has beenatfocney' for 
tbf()JSÇie)KPt>ii)iftU inattefS,'C(?TOef!li^()Witli, Ihe business oî the bank^ànd 
tha4;^ias IfÇi'.'iVejçily beUeyies, slaidiSçrBftftn was employed byaaid Winston 
to aè^ist Jijpn , jn fsome 0,f (SaidxMtigationy" ït isi not pretended that 
JudgprH|?*iRS^n bas been paid foïîlhis services in tbe casés referred to, 
or tbatipayipent bas been tendered; and the directions in said tel&- 
gram fiipjçnilbe-Çoniptrollérjias jweij.i^s tbe attitude of/tbe petitioner in 
tbis proceeding, évince an intention to contest bis right to receive any 
compensation. It is proposed to deposit in court sucb reasonable sum 
as tbe court may require totrover bis claim, and then to frame issues to 
be thereafter tried for tbe purpose of testing bis rigbt to receive com- 
pensation for tbe services re;^dp^(3dT From tbe records in tbe several 
cases enumerated in tbe pétition ï find tbat in ail of tbem Judge Her- 
man bas frQi)3,,tJie beginning appeajVedastbe pnly attprney for tbe plain- 
tiff. In eacn case there is a compïaint signed by bim as attorney for 
tbe plaintiff, and verified by Mr. Chase. Some of thèse cases were 
cotnalfencëd iîi'tbe môntb df, Mây pf làst year, and tbe others were com- 
mencéd ii^ Augnst and Septëmber.- l'be list includes 84 cases, and in 
25 of thètn •filial judgments în favpr'of tbe plaintiff tvère rendered be- 
fore tbis proceeding was commenced; one was settled and dismissed, 
and the other eight are now penldirig. The receiver shows by bis testi- 
mony glven ùpon tbis hearing that be bas received the fruits of Judge 
Herman's ]ab»r in thèse cases. In some of those pending, as well as 
in several which hâve prbceeded to judgment, payments bave been made 
to him by the respective défendants. 

Consideratioûï for the rights of the parties whose interests are repre- 
sented by tbis receiver requires me to boid that in al! pending cases in 
which fuïtber prpceedings or some further action of the court may be 
necessary, tbe receiver bas the right to dismiss his attorney at pleasure 
after payment of lawful charges for services renderèd, and to employ a 
new attorney to conduct sucb further proceedings witbout assigning any 
reason for his action; and I hold that wbether Judge Herman was or 
wasnot regnlariy employed as' the attorney for the receiver, be can be 
excludedfroni, further appearingin the several cases mentioned which 
are unfinished, including thoSe iu; ^hich judgments bave been renderèd 
which bave; npt be^n satisfied, Upbn payment beiiig made to bim for 
his servieçSy or security given ;tbexd"or. But as to the cases which are 
entirely finisbed, or in whicbïibthing remains to bedoneexcept to settle 
tbe question ^«IjJssue between bina and the receiver as to his compensa- 
tion, theye is no reason fo;r tbe further appearance of an attorney, and 
as to those capes tbe order for tbô substitution of attorneys prayed for 
by the pétition will be denied. 

In deciding whejber to grant or deny tbe prayer of the petitioner as 
to pending cpee, it is necessary for me to pass upon the question wbether 
security for compensation to Judge Herman for his services as an attor- 
ne3' in said cases by a deposit in tbe registry of the court, as suggested 
In the telegram from tbe comptroller, ought to be exacted. As to tbis 



IN IlE HEBMAN. 619 

questiop I hold thatjif the attorney is eptitled to compensation, lie îs 
also entitled to hay^ his right thereto fuUy protected by the court be- 
fpre he can be by a.çompulsory order divegited of authprity to control 
the çpnduct of the çfises in which compensation bas been eamed. Judge 
Herman is an attorney of this court in good standing. He is well 
known throughout the United States as an eminent lawyer and as a 
writer of Jaw text-books. It is :not allegedas a reasqn for dismissing 
himthatjjeis incompétent or dishonest, qt that he bas been guilty of 
négligence, lack of cçurtesy tpwards his client, or any kind of misbe- 
hayjor, He bas repdered valuable services in thèse phases, and the cred- 
itors and stockbolderç of the iesolvpnt bank bave reeeived the beneâts 
thereof, Ûnless he can be regarded as a mère yolunteer or in trader into 
the business of the receivership, or as an employé under an express con- 
tract to work withput, compensation, he is certainly; entitled to be paid 
for the work whiçh he bas done. Was he emplpyed by the plaintiff? 
The testimony upofl which the décision of tbis question dépends may be 
gummed up in brief as followg: Judge Herman hasnot onlyappearçd 
as the attorney for the plaintiff in this court in the geveral, cases above 
referred to,rbut bas also appeared as attorney for the plaintiff in a num- 
ber of capes in the United States circuit court of thi» district, and in the 
courts pf the state of Idaho, and in the United States circuit court for 
the district: of Oregon; the whoje number of cases in which he bas so 
appeared being oyer 40 in number, and the aggregate amount involved 
being fuUy a quarter of a njillion dollars^ AU of said litigation bas 
practically terminated without loss to, or sacrifice on the part of, the bank. 
The receiver has, frpm time to time, reçognized Judge Herman as the 
attorney haying actual management of the cases mentioned, by plac- 
ing in bis hands the promissory notes and securities upon which suits 
were founded, and by going to his office to yerify pleadings in a num- 
ber of instances, and bas.frequently counseled with him, and reeeived 
advice concerning matters involved in the pending litigation. If in 
fact the attorney by whom thèse cases bave been commenced and con- 
ducted thus far, and who has been thus reçognized and counseled with, 
was not employed by the receiver, the question, why has not the fact 
been brought to the attention of the différent courts in which he has so 
appeared before ; the termination of the litigation? is very pertinent. 
And it is not satisfaetorily answered by the prêteuse that his relation- 
ship as an attorney for the plaintiff in the several cas^ was unknown to 
the receiver, or unknown to theComptroller of the currency, for itis im- 
possible that the ignorance of thèse officers aUeged in the pétition could 
bave continued while the receiver was acting in concert with him. 

I regard the receiver's testimony on this point and the statements in 
the comptroUer's telegram as simply incredible. The receiver claims, 
boweverv to hâve understood that Judge Herman was simply acting in 
place of Çol. Winston, who wa« regularly employed as the receiver's atr 
torney, and, that, under a contract between the comptroller of the cur- 
rency and Winston, the latter is obligated for the compensation to be 
paid him to perform aU the duties of an attorney himself, or procure 
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firiiotiier attorney to do so, ànd to bëàr the entire expense occasibned by 
thè èmployriient of a substitute. Tîiat contract, howéveï, is before me 
as a part ôf the évidence introdttced upon this hearing, and upon its 
faoe éhows that it will not bear^Stich a construction. It providea for a 
per diém as compensation for services which Col. Winslbn should ren- 
tier in counsêling with the recéiver, and in the conduct of sùits and ac- 
tions, and that he should at his ôwn expense engage an attorney to act 
in his place whèn absent for the pUrpose of counsêling with the re- 
ceiver; Part of the contract betwéen Col. Winston and the comptroUer 
is to bé fotind in the correspiondence between them, from which it 
affirrtiativèly appears that the foïnial written instrument was signed with 
the distinct understanding that thé same was made subject to future 
modifications. And from the utjdisputed testimony it appears that, 
after tiae affairs of'this receivership had progressed for a few months, 
litigation in which the bank beûame involved was of such magnitude 
that Winston was unable to carry it through alone, and it became abso- 
lutely necëssary to employ another attorney. This was well known to 
the recéiver, a.nd was also commuhicated directly to the comptroller, 
and a proposition to employ additional counsel was made to him and 
assènted to. Hé authorized the employment of a firm chosen by Col. 
Winston, but for some reasoû no arrangement was concluded with said 
firm. Thereaftér a definite* proposition to employ Judge Herman in 
certain cases which were mentioned, and to pay him a specified com- 
pensation, was made. Owing to delay in receiving a response from the 
comptroller to this last proposition, which was made by Col. Winston 
in a letter to the comptroller, ahd the necessity for prompt action in 
said cases, Judge Herman, at the request of Col. Winston, undertook 
thèse cases, and prosecuted them with the fuU knowledge and co-opera- 
tion of the recéiver. Accôrding to the testimony of both Col. Winston 
and Judge Herman, it was distinctiy understood and agreed to betwèen 
them and the i«ceivér that thé compensation which Judge Herman 
would claim in the collection cases brought in this court was to bethe 
percentage providéd for in the several notes sued upon which the makers 
promised to payas attorney fées in case of action brought, in addition to 
principal and interest. It was distinctiy understood thàt the recéiver 
should hâve the full aniount of tiU moneys collected as principal and 
interest, and that the attorney'a compensation should be the amount 
providéd for iû the notes to be collected in each casé from the debtor. 
ThiB testimony of theSe two witnesses is opposed only by that of Mr. 
Chase, who deliies thathe ever assènted to such an arrangement, and he 
claims that hé bas always insisted that the attorneys' fées stipulated for 
in the notes should be collected for the benefit of the bànk, the same as 
the principal and interest. He bas, however, participated in the prose- 
cution of stiits in this court upon said notes to coUect the principal 
and interest and attorney's fee. His duty as an ofBcer of the govern- 
ment appOinted to transact the business of an insolvent bank required of 
him not only diligence to prevent loss to creditors and stockholders of 
the bank» bût also l'air treatment of its other customers, and he could not 



-ES' RE HERMAN. 521 

consistently mth his duty represent to the court that an expeiise had 
been incurred for attorneys' fées in proceedings to coUect the notes, and 
thereby induce the court to award him judgments including such ex- 
penses, if the same were net actually incurred. This court certainly 
would not knowingly hâve allowed the receiver to oppress the debtors 
of the bank to the extent of making them pay the principal and inter- 
est of their notes, and auy sum for expenses of collection in addition to 
thè amount of the actual expenses in each case. The amounts awarded 
for attorney fées in the several judgments rendered belong to the attor- 
ney, and if by àny arrangenient he bas preeluded himself from lawfully 
claiming the same the amount should be refunded to the debtors if col- 
lected, or prédit should be given for the same upon the judgments if re- 
maining uncoUected. The testimony of Mr. Chase in this particular is 
not only contradicted by two witnesses, but it shows that he is endeavor- 
ing to act unfairly towards his attorney, or towards the défendants in 
tbe several cases meutioned, and because of such attempted unfairness 
on his part, as well as the number of witnesses against hira, I feel con- 
strained to rejeet his statements, and tofind as afact that theagreement 
was made as sworn to by the other witnesses. 

Upon considération of ail the évidence, I find that Mr. Chase bas from 
the beginning of each of the actions had definite and accuratè informa- 
tion as to the relationship of Judge Herman as his attorney in said 
cases; anid, whethér therewasany definite contract of eiiiployment in 
words ornot, the services Wète rendered Under such circumstanCes as to 
raise an limplied promise to pay reasonable compensation thèrèfor. I 
cannot in this proceeding adjudge as to the amount due Judge Herman 
for his services as the plaintiff's attorney, but he is at least entitled toall 
attorney fées coUected or to be coUected from the debtors in thèse col- 
lection cases. I will therefore order that as to cases which are still 
pending Judge Herman surrenderto the petitioner the notes and ail se- 
curities which he has, as soon as the receiver shall deposit in the regis- 
try of this court, to await the further action and détermination of the 
court, an amount equal to the attorney fées stipulated for in such notes. 
As to the money in his hands which he has collected from the bank I 
will make no order, but will let it remain until a final accounting and 
settlement between him and his client can be had. The question as to 
the amount due from either as compensation for services rendered for 
which the receiver is liabls, or on account of moneys collected by the 
attorney and due to his client, can only be determined by the court in 
a case rêgularlj' commenced and prosecuted by one party against 
the other, so that an issue can be framed and a judgment rendered in 
the usual way. I will deny the receiver's application as to ail finished 
cases, -^^that is to say, those cases in which the record shows the judg- 
ments rendered to bave been fully paid, — and grant the pétition as to 
tbe pending causes upon compliance upon the part of the receiver with 
the conditions imposedas to the deposit into court as above specified. 
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î; jWakelek 0. Bavis ei d. 

, , (.Circuit pOMrt,; S. D.Weœ York.,, May 88, 1S92.) 

An iiijuuc!li!(>b ^^tvhiBïtiij^ défendant, in an àcU6n to enforoe a judgtnent, from 
maintaining tl^^t tbe 8^Q('was not duly /;iven, made^orenteredby a court having 
Compétent jtirisdictiqh'thêreof, îb iicit ralid, and does' not atill stand of record in 
said court, aUdi te ci'dt' in f UU force against said defcbdànt, " ia not vtolated by a gên- 
erai déniai of a|t >a)^^tiPD that 8uch judgment was reoâvered In a named court, 
iUe effect of tUe déniai being tnerely to compel plaintifl to produCe légal évidence 
ûf thé juâgmëiït.' : ; ■ : s ■■ ; ' : : 
a. Samb— EviDBNçB.- ■ ' '.-^i- '• ;':,■■: 'i; : 

But the order yf^ Tlol^ted by a gênerai déniai of allégations that tbe judgment, 
which wàa ag'àiiiiM A ÀonreSident, was duly entél«d, and that it still stood of record 
in tbe dtstrictitoiurt , ■ ; 

InEquity. Suit bxABg^licaWak^leeagainstErwin Davis. Plaintiff 
moves for an {^tta<^i]{if9;it against defepdaat and bis attorney, T. D. 
Kenneson, fçff.çontepipt.Motion granted»; 

For formerrppoirts, sep 48 Fed. Rep» 61,2; 44 Fed. Rep. 532-533; and 
37 Fed. Rep, 280-282. , 

. Thaddmi P«iJ((iinnes(mi,^çit défendant. 

SHffMAïf,, Blstrict Jijidge. This is « motion for attachment for con- 
tçmpt of;«oû|'fejïy;i:eason of the alleged violation of an injunctiotii order of 
this cpurt j^j<?4Piîig thp défendant Davis and his attorney from olaiming 
or setting up,i^jjy»jansw:er or in any other mannerj in any action or suit, 
and &om ma|i;\t4iniog against the plaintiff, that a specified judgment 
against said D,^VfS, whiçh was rendeïed by a district court in the state 
of Californiaji^Jwas not duly given, madôî or entered by a court having 
compétent jflpisdiction therçpf, is pot yalid, and, does not Still stand of 
recordin saidi^îourt, andiisnot in fulj force against said défendant." ïhe 
alïeged cpptflmpt çonsists in the manpçr in which the défendant, by his 
attorney, My,} Kenneson, bas,pleaded,tp the complainant's amended com- 
plaipt in ftp lotion at law upon said jjijdgpient, ift which complaint the 
judgment i* dedared upop ip four conntS or separate causes of action. 
The defendfitpt présents ip hisansweï two classes of défenses, one con- 
sisting pf général deniftls of the complainant's allégations, and the other 
mainly relyipg ,upon ap allegçd disçharge in bankrpptcy. The gênerai 
déniais are ip the form which dénies that the défendant bas any knowledge 
or information sufficiçnt tP forni a beUef as to ail the allégations con- 
tained in specified paragraphs of the complaint. It is not doubted that 
this statutory form of pieading putsip issue the allégations which are re- 
ferred to, and: preatesa material issue which compels the complainant to 
prove sueh allégations upop trial. Livingston\. Hammer, 7 Bosw. 674, 
Flood v.EeynoldSi 13 ïEpw. Pr. 112; Waylànd v. Tysm, 45 N. Y. 281 . The 
question upop this partipttbejipSVferiswhetheritbe création or the set- 
ting up of thèse issues by tbe gênerai déniais is in violation of tbe terms 
of the injunction. The fourth and tenth paragraphs of the complaint 
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allège thât bn November 18, 1873, one Wakelée recôveréâ a described 
judgment in the district court, by the terras of which it was adjudged 
that said Wakelee recover of said Davis a su m which is specified. The 
défendant, inhis answer, generally dénies theâe allégations, and thereby 
an issue of fact is raised, whether such judgment was obtained in said 
court. Neither the validity of the judgment nor the jurisdiction of the 
court is denied. The déniai compels the plaintiff to produce légal évi- 
dence of the judgment, and, although the défendant at one time admit- 
ted its existence, he has a right to call upôn the plaintiff to establish, 
by légal proof, the rendition of a judgment, or what purported tb be a 
judgment. The object of the bill in equity, and of the decree, as is truly 
said by the défendant, was not to relieve the complainant from proof of 
her cause of action atlaw. It was to prevent the défendant from usîng 
défenses from which he was equitably estopped, and which were, in 
substance, a déniai of the jnrisdictional facts which enabled the court to 
render this judgment. I perceive no violation of the injunction either in 
this or the other gênerai déniais of the truth of the allégations in the first 
cause of action. Butin the eleventh and twenty-third parâgraphs the plain- 
tiff allèges that said judgment was duly given, made, and enteted by said 
district court, which, inasniuch as the défendant wasshown to bea non- 
resident, was a proper and apparehtly necessary avermeni. Galpin v. 
Page, 18 Wall. 350, (1873;) WUbur v. Abbot, 6 Ped. Rep, 814. T&nney 
V. Tmmaend, 9 Blatchf. 274, cùntra, was decided in 1871, and the aver- 
ment that the judgment was duly entered was a sufficient statementof 
the facts, under tho New York practice, to impliedly allège jurisdiction. 
BrmmeU v. Greenwich, 114 N. Y. 518, 22 N. E. Rep. 24; Rockwell v. 
Menvin, 45 N. Y. 166. The déniai by the défendant of this allégation 
rai ses an issue offact in regard to the existence ofjurisd>ctional facts, 
and, in effect, "sets up" that the judgment was not duly made b_y a court 
having compétent jurisdiction thereof, which was prohibited by theorder 
of the court in the equity suit. The seventeenth and twenty-seventh 
parâgraphs all^e, among other things, that said judgment still stands 
of record in said district court. The defendant's gênerai déniai of this 
paragraph dénies this particular avermént. The injunction ordçr in 
terms enjoined the défendant against settiog up that the judgment does 
not still stand of record in said district court, and therefore I think that 
there has been a technical violation of the order. 

The injunction order also expressly prohibited the défendant from eet- 
ting up that the judgment is not in full force. My knowledgè of the 
previous history of the litigation leads me to think that this ordér had 
référence to the défense of the invalidity Of the judgment by reàson of 
the lack of the jurisdiction of the court over the person of the défendant, 
and not to a discharge of the judgment, or of the debt evidenced thereby, 
by reason of bankruptcy proceedings. I do not understand that the de- 
fendant Was in fact enjoined against interposing this défense, and irom 
maintainîng that by reason of it the judgment had lost its force. , In my 
bpinioii, the defendant's gênerai déniai bf the seventeenth and eighteenth 
parâgraphs of thé cdmplaint, which allégé that the jiidgment is in full 
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forcei,,Ç3ï>n(Ot!b^ considered to have référence to jurisdictibnal facts, but 
to tbe bankr^ptcy discharge. In thesîxth and seventh divisions of the 
third paragraph of the defendant'a spécial défense, the facts in regard to 
the jurisdiction of the Califomia court sOver the person of the défendant 
Pavis, the service by publication, the California statute, ànd his non- 
appearance in the suit are set forth at length. Thèse facts are pleaded 
as a part of the défense of the discharge in bankruptcy, and, as the Code 
requires that.each separate défense should be separatelystated, it cannot 
be supposed that they constitute a double défense. If they are material 
to the défense in bankruptcy,- — and from the fact that they are pleaded 
it is to be presumed that the pleader deemed them material, — they pré- 
sent and claim, and set up by answer, the invalidity of tho judgment as 
4, factor in the défense. This is prohihited by the injunction order, which 
enjoins the défendant from in any manner or form maintaining that the 
judgment was not made by a court haviijg compétent jurisdiction thereôf. 
Jjn the p^rticulars which bave been named, I am of ppimon that the de- 
jfçRdant's attomey bas npt cçumplied with the injunction order, and that 
t^e i^iolation wiil be a continuing ope until the answer is amended. 
Thé ôomplainant suggests only a fine équivalent to the amount of expenses 
wbich he bas incurred in the préparation of the voluminous motion pa- 
pers. The question of the amount of lilie fine will be submitted to the 
court upon ,affidavits, and without argiumept, within one week from the 
filirig of this opinion. The order will be thereafter settled uponhearing. 



Ex parte Skiijs. 

(Circuit Court, D. Minnesota, Third Division. June 8, 1892.) 

Sabeas Cobpus— Jcbisdiotion or Pedbbai. Courts— Eitkaditbd Psisonbb Con- 

TIOTB» OF DlITERENT OlTEilBE. 

The fédéral courts hâve no jurladiotion to review by liabeas corpus a judgment 
; of conviction in a state court haying jurisdiction of ttie person and the offense, al- 

though the prisoner had been extraditèd from another state to answer au indiot- 
•: ment, and viras oouvicted of an offense other than that charged therein. His remedy 

is by appeal pr other approprlate proceedings in the state courts. 

At Law. Application of Robert Iron Skiles for writ of habeaa corpus. 
Denied. 

^'^'Fay^ Marsh and J. G. Nethaway, for petitioner. 
.,' Qeo. H. &jiMvart, Co. Atty., for the State. 

; Nelson, District Judge. The prisoner, Skiles, was rendered up to 
tffe stkte of Minnesota on demand pif the executive, from the state of 
Tëiaà by procéedings commenced uhder the constitution and laws of 
tEë United States in regard to the delivery of fugitives from justice. 
Hè î^aa dôlivered up and removèd tpthe state of Minnesota, and con- 
fined in tbe jail, February 12, 1892, ù^on an allégation that an indict- 
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ment stood against hîm in the county of Washington, state of Minne- 
sota, fonnd by the grand jury, May 6, A. D. 1890, charging the crime 
of obtaining by false prêteuses a promissory note and chattel mortgage 
from one John Alfred Roney. On May 5, A. D. 1892, while await- 
ing trial, ah indictment was found against him for the same offense of 
defrauding Roney, evidently to correct a supposed defect in the first in- 
dictment. The grand jury also found an indictment against him for 
another; and différent crime from that on which he was extradited. On 
an arraignment under this indictment the prisoner refused to plead, and 
on plea of not guilty being entered he was tried May 16, 1892, and 
oonvîcted, and a motion was made, and is now pending, in the state 
court jn arrest of and to set aside this judgment. The pétition for a 
writ of liaheas corpus to secure the prisoner's release allèges that he is not 
detained by reason of any final judgment or decree of any compétent 
tribunal of civil or criminal jurisdietion, or by virtùe of an exécution 
issued upon such judgment or decree. It is urged that the district 
court of Washington èounty had no jurisdietion, and cannot lawfuUy 
put the prisoner upon trial for an offense for which hè was not extra- 
dited,,, .Upon the face of the petitifln and answer of the sheriff of Wash- 
ington county to the "order to show cause why a writ of habeas corpus 
should not issue," it appears clearly that the petitioner is in custody 
and lawfully held by yirtue of criminal proceedings duly instituted un- 
der the laws of the state of Minnesota; but while this is conceded, as I 
understand counsel, yet it is insisted that haying been put upon his 
trial on an indictment charging another and différent offense from that 
for which he was extradited, and judgment of conviction being entered, 
this court should déclare such judgment illégal and void, for the reason 
that the state of Minnesota had no right to try the petitioner extrfidited 
from another state upon a charge other than that contained in the ex- 
tradition papers. If this position of counsel is sound, the fédéral courts 
bave supervisory jurisdietion over judgments of the state criminal courts, 
although such courts had jurisdietion of the persan and of the offense, 
and thus can accomplish by the writ of habeas corpus ail that ptherwise 
could only be obtained on review by writ Of error or appeal to the su- 
prême court of the state, which undoubtedly has plenary jurisdietion to 
•correct errors of the trial court. The circuit courts of the United States, 
in my opinion, do not possess such supervisory jurisdietion. It would 
be an afiféctation of learning, and serve, no useful purpose, to do more 
thata cite counsel to the case ôf Ex parte Ulrich, 43 Fed. Rep. 661, for 
.a fiiU and exhaustive exposition of the law involved in this caae. Ap- 
^plication for a writ of habeas corpus is denied. . 
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' Ex parte Yomm. 
(Circuit Cowrt, E. D. Tennessee, s. D. March 10, 1893.) 

h CONTBJjpr— HABEAS GOjRPp?;— REMGYAI. OÏ OHILD^-JCBISDIOnON OF STATE CoURT. 

A father, direoted'by writ oihabeas corpus to produoe his child bèfore a stato 

■ judge-, 'eavtsed tUechlM tobéftoioved Without thè lîmits of the state, and kept there 

in i'ke oustody of an asebli, subject to the, oontrol of the father, for the purpose of 

defèating the junsdiction of the state jùdgè. Held, that thé ohlld was construct- 

ively in the possesaidn of the father, and ^that the fact of its being withoiat the 

, Btate did not aSect the jurisdiction of tbe state judge to âne and imprison the father 

for (ioiitempt in disobéyit^g the writ ot habeas cor plis. 

2. BAura^DnB Pbgobss dp Lk*. 

:-; IniSuub case, the fine and imprisonmelit were not " without due process of law, " 
andtheoircuit court of the United States bas no iurisdiction of a pétition by the 
fathèt for a writ of luibeàSs cnrpiis on that ground, whether the action of *h6 state 
court in impesing tbe punisbment was or was not erroneous. 

At Law. Pétition by J. W. Yoùhg for writ of habeas corpus. Dis- 
missed. , 

Lewis Shepherd and W. H. Bogie, for petitioner. 
Clifi & Smîth, for respbndent. 

KEY,Diistrict Judge. The plaiùtiff files his pétition for a writ of 
habèas corpus, alleging that he is unlâwfully imprisoned, It appears that 
he and his wife hâve sèpiirated; that they bave a cbild, who is three 
years of âge; and that prpcëedings are pending in the chancery court of 
the state, bywhich Mrs. Yoûhgseèks à divorce from ber husbaud, and 
the custody of her cMM: ■ February 26, 1892, the wife sued out a writ 
of habeas corpus à^ainst hérhùsbahd àud bthers from the judge of a circuit 
court of the statè, ialiéging that her hrisband bad thé custody of the child; 
that in tbe divorcei prdcéedihg her hûsbând bad been attached, upon her 
pétition, for contertipt beûâùse of his disobedience to tbe injunction of 
the chahcelior, arid' tbe'^çbàncellor beard tbe charge of cbiïtempton the 
20tb dày of February, 1892; that on tbe Friday before tbis hearing 
Yoiing had sàid that he did not khbw bow the court would décide the 
matter, ànd thàt he intendèd to run tbe child away; so that they could 
not get' hold of her, p'rbvîd'ed the court should décidé against him; and 
that in exécution of bisthréàt, and while tbe cbancellor was hearing the 
màttCT bf contempt, Youig'had the child removed from this state, and 
bëyond thè chabcéllor's juriadictiom Upon this pitition the circuit 
judgé issued a writ reqùifliig Young to appear belbre him the àfter- 
ndbh following, and to bring tbe child with him. Al tbe tiine_the 
%Tit Wisis rôturnable tbe plàihtifif in this case, YouHg, made what may 
bé'Styled a "partial retùril,"'but stated that he'had not been allowed 
sufBcient lime to make a iiiH ànd eoriaplele returnV The judgé àIlo*ed 
two days more. At the end of the two days tbe following order was 
made: 

"State of Tennessee, Hamilton County. 

"In the Matter of the Pétition of May Young vs. J, W. Young et aïs. 

Habeas Corpus Proceedings in the Circuit Court of Hamiltun Co., Tenu. 

"In this cause the défendant, Young, having failed to coniply with the or- 
der of the court to produce in court the body of Dorsey Young, as ordered in 
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feBré'origtfmlWflttnthls 'Cause, and havingi flled* oi 27tli: February-j a partial 
and i«coQ3|Hete;irétarn to the writ, ànd having again been ordered by the court 
to; make-a f\ill :Fetuj:n by 4 o'clock p. m., February 29, 1892, and to produce 
tJiebody ot DorsçyYoung in court, (he Jiavini! .admitted in court that said 
child \yas held by one Armstrong, as bis agent, subject to his order,) in pain 
o£ the pènaïtiçs tote inflicted in accordaBee to làw for such disobedience tb 
the vfrltoPhàbeàs corpus, and the defettdant, Young, no* coming and fail- 
ing tocoinply with the order of the court, and failing to make the return re- 
quired byMill.&V., Code, §4494, subaecs. 1-3, and again flling an evagive 
return» çpntradiotory of the previous partial and incomplète return, both un- 
der oatji, ani^ no Batisfaçtoryreagon having been given fordefendant's failure 
to bring the çhild.Dorsey Youiig, into court, and no effort to produce her hav- 
ihg beén niade, and défendant still willfully réfùsing tbcomply with the order 
of thé cbùrt in this case, it ià adjudged that stiid Youïig now stand in con- 
tempt of the court, and that he be fiiied the sum of flfty dollars, and impris- 
oned in the county jail ten days, or until be purges himself of contempt by 
producingin court tbebody of Dorsey You^g, or makes a return sufficient in 
law to relieye him from the d^t^y; and that th^ further proceedings be con- 
tinued until the llth day bf March, 1892, fbr such further order as mày bé 
propër in this case. The shél-iff will, at thé expii-atibn of ten days, hold the 
défeildatit until flnels paid br secured, and brlng the défendant ijefore the 
courtat nine o'cloeï: A. M., March 11, 1892." n'j 

Young is cdùfined in prison ùnder this order, and he insists that' hè 
hàs been fined and iniprisohed without due prôceas of law, and there- 
iidre ih viblâtionôf the constitution of the United States. It is urged 
thkt the circhit jtid^è ha:d no jùrisdictîon of the case, because the child, 
■^thë subjêct-mattër of the litigation,— at the time Mrs. Young siied but 
hèr j^rit;' wks,' irid, ît has'evër since béeii; outside of the limits of this 
stàte. lù thé déterniinàtîon of this cause we hâve no right to supervise 
oir re^iéw'thé action or judgment of the stâte judge. If he had jurisdic-j 
tion of the cause, we cannot review, reverse, or change his action, no, 
matter how erroneous it may hâve been, There is no question but that 
the judge who issued the writ had authority over hnbeas corpus cases, and 
that Young was and is in the territory over which the judge présides, i 

To this extent, at least, be ha? jurisdiqtion. The pétition of Mrs. Young 

shows that the child was not ih the state when the application for the 
writ was m&i% and that it had been removed therefrom by Young to 
avoid the exécution of such order as the chanceîlor might make un- 
favorable to his custody of the child. The order of thp circu,it .çp^fit, of 
thë*statè says that Young admitted before him that the child was held 
tiy one Arinstrong as his agent,, and subject to his pi'der. Now, though 
thë child is not in his manual possession, it is in his custody, and under 
his coatrol, and he is within the jurisdiction. The case referred to, re- 
cently decided by the circuit court of appeals for the eighth circuit, 
^ which i|; wa? hpld thati the writ co^ld not run to a place outside 
of the territorial jurisdiction of the court issuing it, is not like this. 
In re jBoZes, 48 Fed. Rep. 75. In that case the applicant for the writ 
was in the penilentiary at Columbus, Ohio, in the custody of the qmcers 
pf that iristitutibn. The cnstpdians of th« prieoner were not in the ju- 
risdiction of the court, and there was poproper défendant witl^ih,' the 
jurisdiction. I présume that in the décisions of the suprême court of 
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theUnîted State» there bas beén no case in which the parties were sîtti- 
Hliéd as they are in the Young Case. The case most like the one we 
haVé, aiUong those referred to, is In re Jackson, 15 Mich. 416-442. 
^roni ihsi,f, case it appeai's that thé ^upreme court 6f Michigan, under the 
lonstltwtion of that state, can issue vririts of hàbeas corpus, and application 
(vas noade in that court for such a wrït in a case in which the partie» 
we^re ¥èry much situated as, and the facts like, they are in this case. 
The court was equally divided in opinion^ and the writ failed because a 
majcitity of the jud^éS did' not agrée; but the juàges who thotight the 
■writ jsiipiïld. issue wer^ Côoley and Chbistiancy, so that the case is not au- 
thorit^tiyoy but the jiidgçs who believed the writ should issue are emi- 
nent, and respected for the weight of their légal opinions. One control- 
lingiTéason for the opinion of the two judges who believed the court was 
Withbùt jUrisdiction was that the law of Michigan in express terms con- 
finëd î|ll jppè^atiohs in stich caSes to persons "détained within the state.'^ 
^udji^ QçjOi^'y, in bis ppjijmph.'says.:. "What I sày ëh this subject is care- 
,f)i}iy iest^içied tp a citizen pf oiir owh state unlawfuUy held in custody 
«tsewhere by another pereop, who js biniself witbin the jurisdiction of 
this court. If he is hère, the wrOng is being done hère, for the wrong 
is ^ojj^ jrherever the,;power of contrql is exercised." Ex parte Forbes, 
1 ,Çti|l.i^63-367, would not allow the writ in Young's favor, thougb ail 
that is^nsfsted wpon by petitioner's counsel were true as to the state of 
thç.lawjubjat that case ,c£^i>, hardly be maintained under the scope and 
authpTity^f subséquent dïjçisions of the suprême court of the United 
StEtteSf :^îie conclusion re^hed. is that the petitioner's détention and 
impri^pnpaent are not without dueprocess of law, or in violation of th» 
consti^t^pn or law of theiUnited ^tates, and bis application for a wiii 
of Aai>«cui ç(»pu« is dismisse'd. 
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IDtttrUst Court, M. D. MissoUH, E. D. May 31, 18S3.) 

''•'■■ No. 3,4J»,- 

1. llkltt^a OSSCUNi LBtraBB^tïIDIOTMBIW. 

AiUndiéfaneatmiderllaT, St. U. S. $ 8898, for mailing letters glvlng InfomuLtlon. 
vrhsre obsoene plctures cm ^ip obtainecl,iB not bad because the letters, as set out In 
the iddiciment; do not in'tUemselves shd^ that the piotureg ref erred to are obscène, 
whére the Indiotmeatlurther avers that the, aocuned had In hls possession a lari^e 
numberèf obscène plctures, and that sald letters were wrltten and deposited in 
the mailWith Ihtentto gire information ooncèruing such piotures, and dld in faot 

, oonveysiichinlotmatlon. i; 

S, S-'^MB— llyipBNCi:. . , 

In prôsecUtlbns under.sàld section, wUére thé letten oomplàined of, to ia casuid 
readei*, appëar to be h&ïàlléSs, the government is entitled to allège and prove by 
«xtHnslC évidence that they in fact give information conceming obscène piotures 
or literature, and were soin tended. 

'8. BAilB— XNDlOTlŒîtT. 

: Theiindiqtment is not : bad because It charges that letters addressed respectively 
to Herman Huntress and William W. Waters were intended to and did convey in- 
formation to Robert W. McAfee where obscène pictures dould beobtained, sinceit 
is neitèer Impossible nor improbable that the naines Evntress and Waters wer» 
•ssumed nam^ 
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4. SAmb— Dbcot Lbtteks. , 

The ofFense chargea does not lose its crlminal cbaracter thongh the letters were 
sent in respocse to an inquiry œade under an assumed name by a govemment offi- 
ciai, ttrith a View ot detecting the accused in the commission of an offense, since it 
doés not appear that the accused waa solicited to use the mails and thus to commit 
an offense. 

At Law. Indictment against William Grimm for mailing lewd, lasciv- 
ious, and obscène letters, in violation of Rev. St. XJ. S. § 3893. A dé- 
marrer to a former indictment was sustained on the ground of uncer- 
tainty in the allégations, (45 Fed. Rep. 658,) whereupon the défendant 
was reindicted. Verdict of guilty. The case is now heard on motion for 
new trial ànd motion in arrest ofjudgment. Overruled. 

The lêlters as set ont in the indictment were as follows: 

"Wm. Grïmm, Photoqraph awp Aet Stttdio, N. E. Coh. of Jeffeeson 

Avenue and Olive Steeet. . 

"St.Louis. July22, 1890. 
"Mr. Huntress,,Richmond — Deae Sie: 1 received your letter this morn- 
ing. I will let you hâve them for $2,00 per doz. & $12.50 per 100. 1 hâve 
about 200 négatives of adresses. 

"Eéspectfully, Wm. Geimm." 

"Wm. Grimm. Photogeaph and Art Studio, N. E. Cob. of Jeffekson 
Avenue and Olive Street. 

"St. Louis, July 21. 1890. 
"Me. Wm. Watees: Tours at hand, the 21st. I will make them for $2.00 
per doz. and $12.50 per 100. 
"Address: Wm. Grimm, N. E. Cor. Olive and JefEerson, St. Louis, Mo. 
"r. S. Différent sisses." 

It was alleged in the indictment, in substance, that at the time of de- 
positing the letters in the mail the défendant had in his possession a 
large number of lewd, lascivious, and obscène pictures; that the letters 
in question were written and deposited in the mail with intent to give 
information to one Robert McAfee where such pictures could beobtained, 
and that they did give such information. 

Geo. D. Reynolds, U. S. Atty. 

D. F. Dyer and Louis A. Steber^ for défendant. 

Thayer, District Judge. The motions in arrest and for a new trial 
présent three questions. 

1. The ârst is whether the indictment is bad, because the letters set 
out in the indictment and alleged to be nonmailable do not in them- 
selves show with certainty that the pictures therein referred toare either 
lewd, lascivious, or obscène. This question was considered to some es- 
tent during the trial, and bassinée been more carefully considered. The 
court décides the question in the négative. It holds that a letter is non- 
mailable if it in fact conveys, and was intended to convey, information 
to, any person where obscène pictures or literature may be obtained, 
even though to a casual reader it may seem harmless. The court fur- 
ther holds that in a prosecution of this cbaracter thè govemment iS not 
v.50F.no.7— 34 
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confine^^tx^ the letter itself^ butjïiajr shovv by any compétent 'extrinsib 
téstlcQMy tïijfil^îfei'e, léi^^^^ ÎPtfo'rrpatiw which tîie elatvite probibits 

beiiig gîverk >thtdû|h tbjï m^ aniâ that it Wûs in fa:ot ititended to con- 
vey such inJFormaùbn. ïïûie chàràctiér of a letter càhnol bé thus sbbwn 
by extrinsic facts, the statute under which thia indictment is drawn 
<!ould bè easily èvaded and would prbVe ;a dead lette** : î 

2> Thè toext question is whether thé indictment îs bad because it is 
alleged thàtihe lettérs addressed to Herman Huntress and William W. 
Wàtersjdonveyed information, and wefe mtended to give information, to 
one BbbertiWv McAfee where lewd and obscène pictores çould be ob- 
tained. This question mcist be decidèd in the négative, for the reason 
that it is not inapossible, ;or even impsobable, that a letter addressed to 
Huntress, or Waters may bave givenand may bave been intended to 
igîvé' inforinâfittii to a péîsbn Wbosb y^l';^atoè was McAfee. The letters 
may bave beep addressed tb a pèrson under an assumed name, and the 
probf aduuil^d at the trîâl showed that such was the fact. McAfee had 
wrîttetttWpliettëreto' the défendant nfadér assumed' o and in re- 

piy tiieréib had ïëcèived' thè tv7o lèttèft'bbuhted upon ii the indictment, 
— the QBeia<|d^ssed to Huntress and the other to Waterp. Itcertaînly 
cannot be maintained that the mailing of a letter cbntaining informa- 
tion àste'oBicente pictuifes is' bol an dÊfehsè because it îé éent to a per- 
son under an assumed name. U. S. v. Cottingham, 2 Blatchf. 470. 

3. l'hie nelif inquiry iisrwhether the act complained of — that is to say, 
thé de^béit'bf'nonihaîyble'îètters în' thé mail— loSëè ita ériminal ûhar- 
acte^ beçfips^ tjie lett^i^ were sent tp a person iti théférvice bf the post 
office dëparliriènt, in "réspbhse tô an inquiry inade by ïtl>,at person uiider 
an assumed name, and for the purpose of detecting the défendant in the 
<x)mmi8siondf arrime, li This question must bé décided in the light of 
authority, and iwithout refeirence to the other question that bas some- 
times bééHiXÏiscussed, whether a person isèver justified in resortingi to 
artifice dr» déception for thé pùrpose of discovering crime. In view of 
what seems tb be the Weâght of authority at the présent time, the court 
is compelled to décide the question last stated in the négative. If a let- 
ter gives information where obscène books or pictùres can be obtained, 
it is an offense to deposit s*ich a left^r in the mail^'ith intent togive 
such information, and thereby to aid in the sale and distribution of such 
booksandi pictùres, even though the pairty addtessed happens to be an 
officiai in the service of the government. And, if sûoh act is done vol- 
uatarily ànd inteiïtionaîly,'-*'that is to say, if the: nbnoiailable letter is 
deposited in the rhàiliby! the accused without solicitation oh the part of 
the offioer that ^e mail bé tased to convey such intelUgence, — -the weight 
of judieialj opiBÎon seems, to be D^at.tbe act does not.lose its criminal 
châracterj though the ofifensemay hâve been dommlttedi» responding 
to an inqui]^ from ai persob in the government service which was made 
under an assumed name fot the purpose of concealing his identitv. Bâtes 
y. U.;8,, 10 Fedi Eepi 92,100; U> S^v.JioU, 11 Blatchf. 346; People 
V. Noelke, 94iN. ¥,;137, 142; Eccise Cm,, v. Badcus, 29 How. Pr. 83, 
39, 42j a8.v.M{)ûte^l9 Fed. Rep. 39; /7. 6'. v. Wight,BB Fed. Rep. 
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1G6, lG9i ni; U.S.V. Dwsey, 40 Fôd. Rep. 752; U. 8. v. WMîer,& 
DiÙ. 35, 39; XJ. S. v. Foye, 1 Curt. 864. It cannot be regarded as a 
Valid excuse for a crime that some one bas afforded the accused a con- 
venléint opportunity to commit it, for the purpose of testing his honesty. 
Unfortunately it Béeras to be necessary to apply such tests in order to 
suppfess offenses of a certain class. In the case at bar the évidence did 
not show that the accused was solicited to commit the offense charged in 
the indictment. The sélection of the public mail as the médium for 
giving information where the most lewd and indécent pictures could be 
obtained was the voluntery act of the défendant, and he is criminally 
responsibie therefor. The motions for a new trial and in arrest are 
therefore overruled. 

N. B. The jndgment and sentence in the foregoing case was imprisonment 
in the penitentiary of the state «f Missouri for and during the leim ot one 
year and one day, to be liept at hard labor during said term. 



HArFCKB V. Clabk. 

iCinvÂt Court of AppeaU^ Fomlh Circuit 1S»j 25, 1893.) 

Ko. 4. 

L Patbwt» »ob IirvBNTioNS— NoTBiTT— Refriobbator». , 

Letter» patent No. 843,369, issued June 8, 1.888, to Charly Haffcke, oover fheeom- 
blnation In a ref rigerator of an iee boiVl or racK in the upper part, with open bot- 
tom formed of two sets of slats, the npper convez and the lower concave, so ar- 
rangea tbàt the latter catch and carry off the drip, the ice bowl being detached 
f rom the sides of the refrigerator, so as to aUow the free circulation of air, together 
with thin craies of sait set on edge near the ends and at the back of the chamber 
of the refrigerator, detacbed from tbe walls, and held by slats or woven wire, with 
open interstices, that allow the air coming directly down from the ice free circula- 
tion through the sait, producing an automatic circulation of cold, dry, saline at- 
ibosphere, hàvlng extraordiuary and unprecedented eClcacy In preservmg méats, 
etc., in Sound condition for unvsual periods of time. Meld, that the invention is 
novel and patentable. 

B, BaHB— Lt6BNSB TO PATJTNBRgHIP— EïFBCT OF DISSOLUTION. 

. A patentée entered into partnérship with another for a term of years, nnless 
aooner dissolved by consent, for ttie purpose of manuf acturing the paj^ented article, 
the patentée contributing tbe rigbtto manufacture under his letters patent, and 
the other a sum in cash. Held, that on dissolution of the partnérship the Ucenae 
expired, and the exclusive right to tbe patent remained in the patentée. 
46 Fed. Kep. 770, reversed. 

Appeal from the Circuit Court of Maryland. 

In Equity. Suit by Charles Haffcke against Eugène P. Clark for in- 
fringement of claims 4, 5, and 6 of letters patent No. 843,369, issued 
June 8, 1886, to complainant for an improvement in the art of réfrigéra- 
tion. Thèse claims wefè held invalid fpr want of patentable novelty, 
and the biU dismissed. 46 Fed. Rep. 770. Plaintiff appeals. Re- 
versed, 

The speicification contàins the following statements: 

"The thlrd part of the sàid invention relates to means for absorWng mofsture 
from tbe air in tbe f riget-atibg chamber, and dîtïusiug tbruugli6ut the said 
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ihamtrelr'à saline atnaolâpEere, whîch haà^antiseptic qualitiés, àhà thetehy as- 
#i||p}B;the preserva^ipaiof nqeats placef^in thechamber." ' ■: < 

, "I5,,i8( a liopper, forçped of some perf^ate material, preferably galyanized 
^oven wire, to eontain §ait; and it ma^ extend partially or çntirely around 
tpe pbamber, as majr be preferred. The sait in tbe hppper, E, absorba 
inoiàtute ftom the air In the chambèr, which air becomes strongly sa- 
line, and an effective pïeservative agent. Water resniting from the absorp- 
tion ot moisture by the sait falls to thé pan, A, from which it escapes through 
the pipe, i." 

"Further, I am aware that chloride of calcium has been exposed in a frig- 
erating cliamber to absorb moisture from the air therein; but this sait will 
bot àhswer the purpoàe which Iliave inview, partly owing to its extrême 
déliquescence, but principallyfor the rèàs'on that it will not diffuse a saline at- 
mosphère in the chamber. Instead of chloride of calcium, I employ chloride 
of sodium, which I flnd is suiHciently déliquescent for ail practical purposes; 
and by its use I am eriablèd to p^àln a saline atrnosphere in the chamber, 
Which, iil itself, iis a preservïng agent." 

"I diselaim the'iise'of'combined icë àrid sait in a frigôrating chamber, as 
also an exposed body of chloride of calcium." 

The clainis alleged to be infringed are as follows: 

"(4) In combination with a frigerating chamber, an exposed body of chlo- 
ride of sodium, arranged to absbrb moisture from the air in the chamber, and 
to establish in the said chamber a Jalinéattoospliere, as and for the purpose 
«pecifled. (5) In combination with a frigerating chamber, a perforate hop- 
per, containing a. tKwiy of chloride of^odiaqi, arranged tO absorb moisture 
from the air in the cliamber, and to establish in the said chamber a saline at- 
mospliere, substantially as and for tTie'purpose specilied. (6) In a frigerat- 
ing chamber, a perforate hbpper; containing chloride of sbdiutii, secûred to 
$he Wall bf the âaid dha'mlîer,, substantiitlly as and for the purpose specifled." 

Pricé & Steuart, (AriHar Steitart, ot counsel,) for appelJant. 

Albert 8. J. Owens, foT&ppellee. 

Before Goff, Circuit Judge, àiicj EtÙGaES, District Judge. 

Hughes, District Judgs. ' Charles |îaffcke, the jippellant in this case, 
■devised and constructed aTèfrigerator upon a pattern difFering in mate- 
rial particulars from any before usçd, What one witness says ofitg ca- 
pacity for preserving ûieat and other articles liable to decay, for a long 
time, in a high degreè of atmosphçrlc température, is corroborated by 
numerous others. Tïiis witness says, in substance, that he has seen 
méat in perfect préservation, wirî'ch hâs been preserved in one of thèse 
réfrigéra tors for six weeks, in the hottest sumnier weather, in a place 
where beat was reflected on tbe refrigerator from the street, under the 
rays of the summer sun. " He testifieis that méat kept in this refrigerator 
at a température (insidç of its ;chamber) of 38 to 50 degrees, for six 
weeks, repiains in sweiei condition; and that it could not bave been kept 
in an ordinary refrigerajtpr in like condition for nàore tban four or five 
<i^ys. Hè adds that this reHult is accomplished; by the, consumption pf 
much iessicé than is brdinarily required for such a purpose. An un- 
dertaker testifies tha,t a refrigerator cous:tructed on the same principle, 
but in casket fprrn, bas kept a huiiian cprpse for 35, days in a condition 
as perfect at the enil of the period as at the death, in a température of 52 
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degrees; whiereas, by the means ordinarily used such a body could not 
be kept loûger than 10 days, with a larger consumplion of ice. Other 
extraordinary instances of like préservation of substances liable todecay 
are proved to bave beeto accomplisbed by the Hafîcke refrigôrator, by 
testimony which leaves no doubt of the exceptional utility and value of 
this contrivance for the important purposes for which it is desigued. 

The form of the structure by which thèse results are produced is in 
several respects novel. In the upper part of it is a bowl or rack, 
with open bottom, for the réception of ice. The bottom is forraed of 
two sets of slats, the upper set convex, the lower concave, so arranged 
that the melting of the ioe drips from the convex into the concave set of 
slats, and is carried off by the latter. The lower slats or troughs may 
or may not be filled with sait, at the pleasure of the user, The ice 
bowl or rack is made of smaller dimensions than that part of the cham- 
ber of the rëfrigerator in which it is placed, in order that between it and 
the walls of the charaber space may be allbwed for the free circulation 
of air, The réceptacle for ice, thus described, differs from those incom- 
mon usé in the fact ihat it does not totich the walls of the rëfrigerator, 
and that its bottom is open for the free descent of air, directly from con- 
tact with the ice aboVe, into the chamber below. '' 

The second distinguishing feature of the Haffcke rëfrigerator consists 
of contrivances'for holding quantities of chlorideôf sodium or sait in 
the chaniber below the ice, in such manner as to permit the cooled air 
which descends from the' ice to pervade and permeate, with the least 
possible obstruction j thèse sait depositories, as well as the open space 
of the lower chamber. The sait depositories just mentioned, called im- 
properly "hoppers" in the appellant's spécifications for the patent, hold 
the sait in the form which would be a thin slab if it were solid, set on 
edge, and plâeed near the sides and the back of the lower chamber of the 
rëfrigerator. Thèse slabs of sait are incased each in a crate or hopper 
resting on a trough lying some inches above the floor of the chamber, 
sufficiently inclined to carry away any drippings that may occur by 
liquéfaction. The sides ofthesecrates maybe of galvanized woVen w'ire, 
but in practice are of wooden slats, placed far enough apart to permit a 
free circulation of air through the sait, and close enough together to hold 
the sait without wasting. An éssential part of the design in respect to 
the crates holding the sait, as well as Of the bowl with open bottom, 
holding the ice, is that a space is left between each of thera and the 
-walls of the rëfrigerator for the unobstructed circulation of air between 
them and the walls. Thèse sait crates below, and the ice bowl with 
open bottom above, ail so placed as to allow the air from the cooled ice 
easy autouiatic circulation through the sait and throughout the rëfriger- 
ator, are the particular features and distinguishing characteristics of 
the Haffcke rëfrigerator. It is proved that by means of the circula- 
tion which is chemically and automatioally produced by the contriv- 
ances thus described, a cold, dry, saline atmosphère is generated, hav^ 
ing extraordinary and probably unprecedented efficacy in preserving 
méats aod other articles lia.ble to decay in sound condition for unusual 
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p«iïioflfeof)twfi«i.; rThieffaclt that the.t^eof preservWtioû îs thuéexteiiKÎecl.s 
and; ithe additionftl .fapt that the agenfcor principal agçnt by whieh tWs 
isdofteiB tb'e cold, dry, saline, atmosphère geneiated by this refrigera- 
tor, are pwved by a weîgbt and anrMeOïUnulationoftestimony whichthe 
appelleç bas not succêçded in refuting;,. aod which must be accepted by 
the court as established to its satisfaction. 

There cad be no dpubt, that thisiS an exeeptionally efficacious ma- 
chine, ;.:Theseveral devices of whieh. dt is made up. may net be novel 
individually; but, as a whole, the structure is unique in design, and 
extraordinary in effect, That the réceptacle for ice is most efiScacious 
when placed in the upper part of the chamber of a refrigerator bas long 
been well known. But the Haffcke ice bowl differs from others in hav- 
ing an Open bottom, and in being so constructed that an air space sur- 
rounds it on evpry sidCiSeparating it from the walls of the refrigerator. 
The use of sait in connection with ice as an absorbent of atmospheric 
hnmidity, and as a means of lowering the température of air, is not new; 
It is proved in this case that sait bas been used for this purpose by be- 
ing placed in pans at ithe bottom of the main chambers of refrigerators. 
It is also proved th^t in previous patents— the Eber and the JoUey, for 
instance — it bas been used in the Walls of refrigerators, the lining separat- 
iag it from the mai« chamber being perfprated sheetsof zinc, or soft and 
more or less porous iWoOden boards. : But there is no proof that such 
use of sait ia the wallSjfwhere it is but very partially accessible to the 
air, has been efficacioua to any pronounçed extent. The impression is 
left by the évidence that thç résulta pf such restricte;d and confined use 
of sait loi the purposft of adding to the preserving qualities of ice, as is 
indicated by other patents, hâve been almost, if^not quite, nil, The 
eontrivanceof UafFeke is aS.far in advatice of thèse devices in method 
as it is pr!0^Ted to be înthe results attained. His plan is novel, of pla- 
cjng slàbsof sait neaf the ends and at the back of the chamber of the 
refrigerator, éntirelydetached from its wallst and held by slats orwoven 
wirci with open interstices, that allow, a free circulation of cooled air, 
coiriing directly down from contact with the ice, through the sait, and 
thenceinto the main preserving chamber itself. No such process has 
befen provided forby anyone of thehalf dozen or more patents that are 
relied upon on behalf of the appellee as having antieipated the contriv- 
anqe of Haffeke, There can be no reasonable doubt that the cold, dry, 
saline atmosphère that isgenerated in th9>Haflcke refrigerator is the prod- 
uot of the ice; bowl of open slatted bottom, precipitating its cooled air 
through the slabs &f sait standing below, detached fr(»m the walls of the 
chamber, and jlined with in tersticed; slats, which both permit and pro- 
mote its free circulation. 

iThe question, îs, whether a contrivanceis patentable which is thus 
novel in the structure of its ic» bowl, and thus noyel in its means and 
maiîner of nsing ohlorideof sodium; in oônjunction with ice to produce 
a",tîold,. dry, saline atmosphère, effîéacious for preseïving purposes, and 
surprisingly successful beyond exampie in accomplishing those purposes. 
We think thatit is. . The;use,;0iaeeja8 a eooling and of sait as a preserv- 
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îng agent îs as old asîiuman knbwledge; but Ihémeans arid manner of 
employing them in thèse fanctions may bé infinité, opening a wide field 
for experimentandi invention; ànd when a deviceisfallen opoii which 
produces unprecedented ! and unequaled résulta in the use of thèse fa- 
miliar agents, that device may possess a very high dègree of patentable 
merit. Moreoverj ; the device itself may te a combination of several ele- 
mentary devices, each as familiar to the public as the letters of the 
alphabet; yet the combination of them may, as à whde, possess an ex- 
traor^inary novelty and utility. 

Eveu if this contrivance of Haffcke be put upofi the low plane of a 
new combination of known mechanical applianceS, it falls within the 
dass of patentable machines. In the case of Harrimn v. Fowndry Co., 1 
App. Cas. 574, Lord ChancellorCAiENS said: "A new combination of old 
paris to produce a known resnlt in a more usefuliand bénéficiai way 
than ,before attained" is the proper subject of a patent. Sir James 
Bacon, V. C, held to the same effect in Murray v. Clayton, 7 Ch, 
A|)p. 577, in saying that"a combination of things not in themselves 
newi but which combination isperfectly new in the form in which the 
inventor has cast it, and producing new and more bénéficiai résulta, 
may be the subject of a patent." In Forbvsh v. Gook, 2 Fish. Pat. Cas. 
668, the court said: 

"A new or improved or more econotnical effect, attributable to the change 
made by the paten^pe in tbe mode pf tpper^^tion'Pf existiçgjmachinery, proves 
that the change hâs prodùced a new mode of opération wbicb is the subject- 
matterof appâtent." , ,. 

And Judge Story, in Ryan v. Goadwin, 3 Sum. 614, said, in respect 
to a combination ofmaterials: . * 

"Each of thèse itigïëiSiepts may bave been in the most extensfye and pom- 
nïon uséi and soméof thein may bave been combuied wfth otbèr matérials 
for other ipurposes. But it they hâve never been combined together in the 
manner stated in the patent, but tbe combination is neWi, then tbe invention 
of the CQmbinàtioh la patentable. The combination ià;^parently veryjsim- 
ple, butthesiraplicity of an invention, Éo far from being an objection to it, 
may constitute its great excellence and value; Indeèdv to produce 8' great 
resuit by very simple means, betore unlinown or unthoiight of, is not unfre- 
quently the ipeeuliar ^bara^ér uf the very highest cla«s of minds; " 

Thèse are but annunciations of an elementary p^"^ciple of patent Jaw 
manifestly just àijd Sound. It has never been queétiôned, and it cpn- 
ciudes the case atbar on the main question at issue, — that is to say, on 
the question bf abtîcipatiôn. 

As td'the question of license, the record shows that appellant and ap- 
pellee entered into a partner'Ship for fiW years, unless sooner dissolved 
by consent, for the purpose, of manufacturing the Hafïcke refrigerator; 
Clàrk, tlie appellbe, puttiligiii a cash fund of $2,000', or so much of the 
sum as the business should require; and Haffcke "contributing ail tbe 
rights tp manufacture unqfer the letters patent" issupd to him for,hi8,,in- 
vèritiSti. ' The contribution ôf 'each waséxclusively for the purpo^es pf 
thé partiiership, The cdiitract conféré only a license, inasmuch as it 
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contains nô language dedaring or implying that the right of toanufao- 
ttrâng the refrigeratora should belong, or in any contingency inure, to 
any ©ther than the partnership to which it was"contributed.'' It ia 
settled ]aw that aiicense to usea patentis a pérsonal privilège, which 
terminâtes with the life of the individual licenaee to which it is granted, 
utiless tbe grant contains words expressly conferring the power to sell or 
assign. In the absence of such power, if the licensee be a natural per- 
son and diea.oranartificial person or partnership and ceases to exist, 
the licensé expires equally in either case. Oliver v. Ohemical Go., 109 
U. S* i75» 3 Sup. et. Kep. 61; JVâïJ Fachyry v. Caming, 14 How. 193; 
(?fity?eh!vv,F«S[fer, 10 How. 477 ^ 494w When the partnership of Haffcke 
& CîftrJf was dissolvéd, the license itsself expired, and the exclusive right 
to thefpfiite»t remained in the original patentée, uhaffected by the tem- 
poratyi license. , Thie subséquent usa df it by Glark was an infringement 
of the IWtent. The decree of the court belowmust be reversed, with 
flosts^'and' the cause renîândéd to the circuit court of the United States 
for the jiwtriict of Maryland, with a directioïi toienter a decree for the 
app4Ii4âtt and fot fuitîber proceedings in ocmibrmity to the opinion of 
thi«.<>ftutt« .i' ■ , ■.; b(i,. 
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(Circuit Court of Appeals, Eighth Circuit. ISaj 18, ISÙH.) 

VHTKSn ÏOB iNVUimONB— NOTBLTT— AimOIPATIOW. 

. LAttei;^ Datent 1^0. 35l,3f^,.issued Oct^jiieir 19, 1886, to Berman H. Botbe, wera for 
8 wagon Btaké ttocket oon^iÉting of oné ^liece, rectangular In cross section, having 
" à ^^icU ibBèl4 and tbe rmhtiining sldeé inwardly incnnéd, whereby the stake may 
! be h^ aas wedtre regnlringuo other suppoeL The priMrBrowndU form of pocket, 
W#s o| similar shape, macle pf iron, but was not cast In one pièce. A pocket with 
We ti^pe^Uîg: side^ and nqnt,, and vertical back, and cast in one, pièce, was mads 
for née u^brt bteakh carsittany yeara prlor to the application for the patent. Held, 
that thO' (ÀstSllK in due |»!ëâe waa the ohly substaiitial improvément over prier 
wagon p43Qketa, and thls seature was antieipated by those uaed on steam cars. 

Appeal Tnjna the Circuit Court of tbe United States for the Eastern 
District pf M^issouri,. .„| 

in Eqt^ity, Bill by Herman H. Bothe against the Paddock-Hawley 
iron Cpipp^hy for infriDgepent of letters patent No. 351,246, lissued to 
complainant October 19 , 1886 , for an improvement in wagon stake pook- 
ets. Deçr^ dismissing the bill. Complainant appeals. Affirmed. 

Geo. H,^'Knt^kt and ^^ 

W. B, Stôifier, for appèïïee. 

Before Ôaldwell and Sakboen, Circuit Judges, and SniRiis, Dis- 
trict Judgé, 

Shiras, Distript Jud^O, Under date of October 19, 1886, letters pat- 
ent wpre issued to Herman H. Bothe, the àppellant herein, for an im- 
provement in wagon etake pôckets, and the biÛ in the présent cause wad 
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filed în the circuit court for the eastern district of Missouri for the pur- 
pose of restraining the défendant Company, the Paddock-Hawley Iron 
Company, from making, using, or selling stake pockets of the form of 
those covered by the patent issued to appellant. The answer to the bill 
dénies the validity of the patent for want of novelty, and because the 
patented article was in , public use and on sale by appellant more than 
twp years before the application for the patent was filed. Upon the 
hearing before Ihe circuit court the défense of want of novelty was sus- 
tained, and a decree was entered dismissing the bill, to reverse which 
the cause was duly appealed to this court. 

The first claim in the patent describes the invention as foUows: 
"Â, pocket for wagon stakea, rectangular in cross section, having a verti- 
cal back, with extensions affording means of attachment to the wagon body, 
and having ita remaining portion — i, e., the front and sides — inclined in- 
wardly, and tending to one common point, by which construction the stake 
may be held by wedging therein, it having no other support or supports, aub- 
stantially as set forth." 

The stake used with pockets thus constructed is without a shoulder, 
has a straight back, with tapering sides and front. The pocket is made 
or cast in a single pièce, and it cannot be denied that through com- 
pactness of form, ease of attachment to the wagon sill, and the firmness 
with which the stake is held therein, this form of pocket seems to be 
superior to the other forms exhibited in the record. On the other band, 
no new feature is found therein. In the Brownell form of pocket, which 
antedates the application for a patent by complainant, are found the 
tapering sides and front, with a vertical back, ail made of iron, but not 
made in one pièce, and in this particular the Bothe form unquestion- 
ably is a greàt improvement over the Brownell pocket. It appears, 
however, from the testimony of Hoyt H. Green, that pockets having a 
straight back with tapering sides and front were cast in one pièce for use 
upon steam cars many years before Bothe applied for bis patent, so that 
it does not ' appear .that there is novelty in this feature of the Bothe 
pocket, and yet this is the spécial feature which gives it superiority over 
the Brownell form. Under thèse circumstances it cannot be said that 
there was patentable novelty in applying the idea of casting the pocket 
in one pièce. From the statements found in the spécifications accom- 
panying the application filed by complainant, it does not appear that he 
relied on this feature as the novel one in his combination, and jet, if 
that is eliminated, it does not appear that there is any substantial difl^er- 
ence betWeen the Bothe and Brownell pockets. In our judgment, it is 
the fact that the Bothe pocket is cast in one pièce that gives it superiority 
over the Brownell pocket; but, this not being a novel feature in the 
manufacture of stake pockets, the patent to Bothe cannot be sustained 
because that élément is found therein. The finding and decree of the 
circuit court are therefore affirmed at costs of appellant. 
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r 17, 1881, ^ ^^n9» §^«olie(r, for »n Improv»- 



L ëiinultaneously welding 
a ol tha banale by forg- 
iilig b»tween:die*, ii^»08Aç^>pat^ntàble l^yôntion. 

SAUB— INFBINOBMENT. 

la the B,Qepher patent the hanâlà iras îorhaiéA of a reâtangùiar plate, whlch was 
toTOUaMbo à e7liuâiaf,.1iha joint belng weldecL This was tbén ràised to a weldinç 
■ at, and placed beliween dies, sq that the bjo^ of the hammer prpduçed, a lap.weld 



■ if the^d of tiiè' hài'dli. Défendant ùBéd à'plate tatring Ibbes or projections at 

^ «beiWiat/^l^, afte^<b6lilig^)(oite«d intd a «yUttder, Hiïeselobes were bentlawards,' 

tfnAttbe dlesf Wefce Se KSonBtWCted that m opisratlse upççv, tiJUs formation they pro- 

tQced a bjutt weld. Me^d, -f^t the prpo^ss^ were radipaw diflerent, and there was 
binmnkâmènt. ■'' ', , ■ '■ 

•'i"i ,fc:«Oii'~!i. '■ . /l'ir';-,',; •(■■;i',:.,! ;■!;;■>:. 'Tw 'M , •.:■,■.■,':;("!■;■..■■..■■ 

In Equity. Bill for infiringement of patents. Î)iî/ihi88éd; 
it'û*'wi«r!ôpiiiionsirës^etîn^ Mgation, see 40 Fed. 

Rapt' 4nî 42 Ped, Rep. 530; 43 t«d. Rep. 670^ ' 
Edièkfd F,' Beaéh atfd J. E. Mapiadier, for pkintiâ^ 
ylbAwîFiJSartfett, for défendants. >;;> 

' SHiBiiHtr, GStcuit Jtidge. Thia is a bill in eqnity, which Is based 
upfok'tlïettlleged infringement iof lettérs pat«nt No. 241,471, dated May 
17'^ 1881'; to James Beecher, for an improvementih the manufacture 
of cûtléryjand tools, andof letters patent No.. 368,061, dated AugustS, 
1887^*0 Henry A. Brognard, forimprovements in the manufacture of 
hard vfljre having hollow handles. Before the date of the Beecher inven- 
tion,'-*^Mthiwa|!at least a» earlyasMày,- 1879,«— the butt ends of the 
hollow liaiidles > of cutiery had been olosed up or weldéd by striking the 
«Dde with A çupping die; the blade being welded to tiie other end of 
the iùbular handlè at a prior orsubâequent opération; Hollow-handled 
entlery had ijiot bœn formed by simultaneoualy weMing a tubular han- 
diëto<abkidel<anâclosingup the opposite or butt end of the handle, 
tite isimuitfflïertus aperatibnj being performed byifoi^ging between dies. 
-lïte général objectof the iBeécheriHirention was to do tibis thing. The 
invention isdeseribedbyîthe patentée in his spécification as follows, omit- 
ting tha referenœs to th» (feawings:. 1 ; : ■ 

"liproTide a fectanf ulàrblaak of sbeet Iron, wh1c& I form over a mandreU 
tgiû welArtipi Jl^tQ an (>peri«i9nded tub^^eoEiieîspondingr sttbstaiitially in cross 
çeçtipn.iYiiii^jtbat de3ii;^,i<u: the bancUe. :Tbe bjaukis pt,aiifficient size to. 
n^ake bpB tiât»4le<^ply. * fi* The ^teet blade is ci the ordinary construc- 
tittn, àna Is prpvidéd *îtb^ Snort lorigitudiri^^ projection or tang at its end 
flëifést'ihe haiidlè, by #hifch' it is'unitëd iljéretoi as firésèntly to be describwi. 
^iie tùbulat baliatè and b!Me<'baving l:^n raised to a proper welding beat lu 
a furnace, are theiliTemoVjeditbetefrom.: Thé tang' of the blade Isinserted 
into one of the open ends of the handle, and the handle and blade are placed 
between a pair of forming dies, the conformation of which corresponds with 
that desired for the handle, and the concavity of which is of sligbtly less 
length than the partially formed handle. The application of the impact of a 
drop hammer to the dies and the contained blade and handle is tbeu made, 
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with fchp resuit of simultaneously weldiijg togetherthe hahdle and Wade, and 
clQsing vip the «peu çnd of the handle furthest from the blade." 

The tw6 daims of the patent ate as folio ws: 

"(1) Tbe improveroent la thè art of manufacturingcntleryand tools which 
consista in simultaneously wéiding a tubular handle toàblâdu or bead, and 
closihg up tbe opposite end of the handle bjforging betweea aies, substan- 
tially as set.fortb. (2) as a new aitide of manufacture, a knife or olber 
pièce of outlery or tool haying,^ hoUow handle united by welding to its blade 
or head. and having its endsolosed simultaneously by forging between forot- 
ing dies, aubstantially as set fortb." 

The object whicli Béecher desired was sbmething more tban merelyâ 
simultaneous welding of both handle and blade and the closing of the 
butt eud of the handle at one blow. The hollow-handled knivra which 
had been previously made were, as a rule, defective by reason of im- 
pérfect welding at the bùtt end of the handle, and conséquent leakage. 
The acids which were used in the plating process penetrated the interior 
of the handle, and afterwards leaked ont, and this tendency to leakage 
had been the great obstacle to the manufacture of such knives. Hol- 
low-handled knives which would not leak, either in plating or in use, 
were a desideratum. It was a raatter of common knowledge that if an 
article was raised throughout its entire extent to proper forging beat, 
and put in suitable dies, they would act simultaneously upon both ends 
of the article so placed in them. There was no difficulty in simultane- 
ously welding the blade and handle, and crushing together the edgea of 
the opposite end of the handle. The material part of the simultane- 
ous process was such a construction of the blank and dies as to cause, 
by a blow upon the sides of the tube, in addition to the welding of the 
blade and handle, a closing of the open end of the tube in such man- 
ner as to produce a complète union of its edges. The shape of Beecher's 
dies is vaguely shown in the drawings, but it appears both from thé 
spécification and the drawings that the partially formed tube was to ex- 
tend slightly beyond the length of the concavity of the dies, and that 
consequently a portion of the métal must be drawn out between their 
flat surfaces, and would be welded together as a lap weld. After knives 
began to be manufactured under this patent as a commercial article, it 
was ascertained that, under the requirements of manufacturers who plated 
and thereafter sold the knives, they could not be made at much profit 
àt the price at which they were obliged to be sold. The action of the 
dies in drawing out between the flat surface a portion of the métal left 
"that portion of the edges of the end of the tube, which were covered 
within the die form insecurely welded, and not of good strength," after 
the fin was removed. A good many imperfeetly welded handles leaked, 
and must be rejected, which seriously diminished the profit. It be- 
came apparent that the Beecher form of dies would resuit in an undue 
number of insecurely welded handles, and that a new blank and new 
die were required. In this condition of the practical manufacture of 
hollow-handled knives, the patent of Horatio Jordan, dated July 5, 
1887, was issued, which described a method of butt welding the end 
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ôf th%''tbbe, whîch consisted in shaping the end so as to form lobes ot 
projections adapted to b'e bent in^ardly towards each other, in subse- 
quently bending them towards each other, and in drop forging. The 
çQi^plftinants also qwoed this patent, ^nd brought^snit in equity in 
ili^s ftpurtiagainst the défendants i for., itsinfringemçnt, The history of 
theartfio&T as it relates to butt welding is given in the opinions in 42 
Fed. Rep. 580, and 43 Ped. Rep. 670. The défendants use a Jordan 
blankj^-^thàt is tô say, a blank for the handle, with lobes at the end. 
Thèse Jiïbjectionsf béfore the blank ispijtiiito the forging die, are in- 
dined towards each other, so as to substantially cover the butt end of 
tiiéblanki The handle and blade are assembled and Simultaneously forged 
inithe ^ie. The handle blank is inclosed in the die cavity, instead of 
rèsting on! the fabe. of thedie block beyond its cavity. The weld which 
is created at the butt end ùf the handle is a butt weld. ■ 

I entertain no question that the Béecher invention -was pa.tentable. Its 
history; before and since the date of the ap{)lication satisfies me that it was 
the product of an inventive mind. ; it was vaguely disclosed in the pat- 
enUjî'but I make no adverse finding upon that point. The important ques- 
tion inîthe case relates to the infringement of the patent. The first daim 
is-for a process. The second is for the product of the proceus. The inven- 
tion consisted in the described method by which the simultaneous welding, 
betweén dies, of handle anid blade, aiid the closing of the butt end of the 
handle jjwiasperformed, in contradistinction frôm the former method , which 
took tfeo opérations by différent set ofidies, one of which closed the butt 
endj and the .other whieh welded thé blade and handle. The complain- 
ants claim, in substance, that whenever there is a simultaneous welding 
of the tubùlari handle blank to the stub, and a closing up of the opposite 
end;of thie. handle by forging between dies;ithe patent is infringed. Such 
a propoÉition substitiites .the resùlt of the process for the varions steps 
which ledrito the resuit. ; The process consists in the various steps by 
which the resuit is attained, and the question of infringement is to be 
anâwèaréd by asoertaining whether the allèged infringer bas used in sub- 
stances tiaevsaiàe séries ofacts which the patentée described in bis patent. 
Thédifficulty in the satisfactory solution ofthis iq:uestion consists in the 
fact thàtf;the Beecher invention was rudimentary, and the mind is called 
upon to compare a crude and commercially unprofitable process with a 
succ€!ssful one, and see: whether the radical characteristics are the same, 
and whether thè différences are mère' improvemenls, or are sùbstantial 
différences in the two séries of acts. It is also to be borne in mind that 
ttie mère noncommercial Success of the earlier invention is a fact which 
is not to bave wéight in discrirainating between the two processes. The 
lirst act in the Beecher process is to eut out a rectangular blank. The 
cofresponding act in the défendants' process is to eut out a blank with 
lobes or projections at one end, which are adapted to be bent inwardly. 
The second step of BeeCher is to form bis blaiik over a mandrel and weld 
it "up into an ojJen-ended tube." This welding was undoubtedly not to 
be donc by the aidof dies, but the language shows that the tube was to 
6e closed longitudinàlly» The défendants roll their blank over a man- 
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drel, and do not close or weld the sides of the tube. This différence is 
one merely of form, and not of substance. Beecher then placed the as- 
sembled hàhdle blank and implement blank, after they had been raised 
to a welding beat, in forming dies. The resuit of the impact of a ham- 
mer upon the dies was the welding of blade and handie, and the closing 
of the opposite end of the handie by a lap weld. The défendants closed 
the lobe end of the handie by hammering, or in some other way, befor© 
itand the blade blank wete heated and placed in dies. This preparatory 
formation of the end of the handie permitted the use of dies of différent 
shape from that of Beecher, which formed a butt weld. Thé initial dif- 
férence between the two processes was the shape of the blanks, which 
made the subséquent différence in the shape of the dies and in the resuit 
of the process attainable. The Beecher process commences with a 
squarely eut tube, and next inserts the tube in dies soshaped that the re- 
suit of a lap weld is inévitable, while the défendants subject a tube hav- 
ing lobe-like projections to the opération of dies which wiU make a butt 
weld. Was this différence — which is one of shape or form, as presented 
to the eye — ^a différence which belongs " to the substance of the process." 
"A process is a mode of treatment of certain materials to produce a given 
resuit." Cochrane v. Deener, 94 U. S. 780, — which was simultaneous 
welding of the varions parts of a hoUow-handled knife, so as to securely 
close the edges of the butt end of the handie. To accomplish the ob- 
jeet, Beecher started with a squarely eut blank, and a pair of dies which 
must màke a lap weld, The deiéndants started with a lobed blank, 
which was subsequently known as a " Jeralds & Lawton Blank," and in- 
serted that blank in a pair bf dies which led to a butt weld. The dif- 
férence in the two processes was radical, not because the latter process 
made a better commercial resuit than the other, but because the métal 
was tïeated and manipulated in a différent way, which made a différent 
kind of welding as the resuit of the process. 

The Brognard invention is explained by the inventer, in his testimony, 
as follows: 

"ïhe thing set forth is a compound blank, made up by assembfing a tubu- 
lar bandle-fortning blank and a stub having a bolster already formed thereon, 
so that the portions of the tube and stub or blade forming pièce at the point 
of weld will constitute the portion of the device on which the neck is to be 
formed." 

The claims are as follows: 

"(iV The tube or hollow cylinder, and the Bolid head or blade pièce having 
a bolster formed thereon, assembled together so that the portions of the tube 
and blade pièce at the point of weld will constitute the portion of the device 
on which the neck is to "be formed, substantially as deacribed. (2) The method 
of manufacturing hollow-handled cutlery, consisting in welding the head or 
hiade pièce, having a bolster formed thereon, to the handie by means of dies, 
and elïecting that welding by that part of the dies designed to form the neck 
of the flnished handie, substantially as described." 

A bolster in a knife was. long ago a well-known partof the article, and 
could be produced by shaping the, dies accordingly. In the Beecher 
patent it is said: 
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"BèMtièin of aiïy re^ili^d'iélzè'cir 'âbsrgn^ dàtt be produeed sloduîtaneously 
wlthithé aniti;ng ofttbeiblRdé and handllë and tbe closin^; Qf> the handle end 
t)y (|«ifrwpoodiDgly 8)iaping<,th« dies at |he pojnt wbere, tbe bolster ïs to be lo- 
çated.". ,, ... . ■■',,, ,,,, ;'.,;,. ,,, ;i, ...^::, /■,,..'■,; ,.. .; 

It îa claitned that the bolster of Brogiiard bas a spécial character in 
this:' tbat it bas a shbuldery whicb défines its exact position in the tube, 
Bo thât tibe line of weld conn^eoting the tWo pièces will take place in the 
hollow çart or hêck of thé handle, where it will be entirely hidden wben 
the altticle risfindebed. Ido not perceive anytbing of a patentable 
eharaciter in this particular bolster, andi If itis patentable, the defend- 
aiits? bolster and tnethod of assembling and manufacturing the compound 
blank, which are claitned to be an intridgement, preceded thti date of the 
invientioni ••■■■■•:■■ ■■■:;■: 

The bill is dismissed. 



BoBBiNs a al. V. lisnxsoa Watch Co. «{ al. 

(Cir-CMit Court, IT, XJr lîMnote, Jtf. p. January 4, 1893.) 

l. Fatskts iob Inventions— Stbm-Windino Watch— Novbltt. 

Relssned letters patent No. 10,631, gratitedAuguBt 4, 18S5, to Royal E. Robbtns 
and ot^iera for a f steiq-w^ndiag watch,", having a device w,hei»by the shifts from 
the windiag and haDds-setting engagements to eacb other are not eflected by the 
dirëét ïorce of the< push' àài pull upôu the stem arbor, but are brousht about by 
loQgttudinal movemeut)s (x| the stem arbor,, wbiph bring into action Ught springs 
arrànged toswiqg theyoKe, wbicb càrries t1iè winding and setting trains, are not 
void for'want of noveltv. Bdbbina V. AuroTa Watai Go., 4S Fed. Rep. 531, foi- 
.Ipwedt ■■ 

S. Samb— Infrinobmbnt. 

Bucb pateiit' is infringed by a device in Wbich, as In thé patented watch, a 
pivoted yoke is used to eSect tne engageivent of the winding and setting wheels, 
wbioh yoka is aeted upon ify two opposing springs, one stronger than the other, the 
Btrbnger spring being restrained trhen me winding engagement is to beeSeoted, 
and being hela out of action by pressing the stem arbor Inward, and locking It at 
the insermost position. 

8. Samè— ©criT 'TO Restbain tyrrKiNOisMENT— Rbisscb. 

Where an Infringing dèVloe Is construoted in accordanoe wîth a junior patent, a 
reissue of the. junior pat«it,.pendingaal2itito restrain the infringement, doesnot 
; aSecttheauiti Vbereuouew clalms are introduoedby ther^issue. 

In Equity. Bill by Royal E. Robbins and others against the Illinois " 
"Watch Company and others, to restrain an allegéd intringement of cer- 
tain patents. 

ifi/Z <fc DiKoti, for complainanta, 

Féât cfc Bond, for défendants. 

Blodgktt, District judge. This is a bill in equity, chargîng défend- 
ant with the infringemènt of reissiied patent No. 10,Q31, issued to com- 
plainantg August 4, 1885, as assignées of original patent No. 280,709, 
grànted to Dua,ne H, Church July 3, 1883, for a "stèm-winding watch, 
and patent Nd. 287,001, granted October 23, 1883, to Caleb K. Colby, 
for an "improvement in stem- winding watch pendants," and praying an 
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itaJTidctâon aM accourijting. 'Both thèse patents wereibeforethis court, 
and considëred in theflight lof the priar art as then sliown, ia Same 
CcmplainëiïUv: Aufard JJ^oicA Co., 43 Fed, Bèp. 521, in which case the 
Chnrchréissued patent was held valid, and the case diswssed as to the 
Colby patent, on the ground of noninfringeœent. v 

■ lùfringënûent is çharged in this casa as to the first, third, fourth, fifth, 
andsixth daims of theChurch reissoë, which claiœs ar^: 

"(1)' As ah împroVeteent in stem winding and setting watclies, a winding 
arid hands-Setting traini which is adapted to be placefl in engagement with 
the'MvindIpg wheel or tbe dialj 'wheel by the longitudinal no^oveinent of a stem 
.^rbor tbathas ho positive cpnnectjpn with safji train, substantially as and for 
the purposeï specified. " 

" (t^) As an improvement in stem Winding arid setting watches, a winding 
and hands4ëttitig tr^in, which is adapted to be placed in engagement with 
thé winding wheèl or the dial wheels by the longitudinal movement of astem 
arbor.and is normally in engagement with said dial wheels, substantially as 
and for,the purpose set fortli. ' 

"(4) As an improvement in stem winding and setting watches, a winding 
and hands-setting train, which is normally in engagement with the dial 
Whèela, in'eombination with a rotatable Stem arbor that bas no positive con- 
nection i^ith said train, and is adapti d to be moved longitudinally witbin the 
case stem, to cause said winding and hands-setting train to engage with the 
winding wheel, and tO be simultaneously disengaged from Said dial wheela, 
substantially as and for the purpose show n and described. 

"(5) As an inaprovement in stem winding and setting watches, a winding 
and haiids-setting train, which is normally in engagement with the dial 
wheels, iji Combination with a rotatable longitudinally movable stem arbor 
that bas no positive connection with the wâtch movement, and when moved 
longitudinally to the inner liniit of its motion will cause said winding and 
setting train to bé disengaged from said dial wheels and engaged with the 
winding wheel, and when moved longitudinally to theouter lirait of its mo- 
tion will permit said train to be disengaged from said winding wheel and en- 
gaged with said dial wheels, substantially as and for the purpose specifled. 

"(6) As an improvement in stëm winding and setting watches, the com- 
bination bf a winding and hands-setting train, which is normally in engage- 
ment with the dial wheels, a stem arbor, having no positive connection with 
said traint andan intermediate deviee, which is adapted to comraunicate the 
longitudinal inward movement of.said stem arbor to said winding train, and 
ça^se the same to engage with the winding wheel, substantially as and for 
the purposê shown and described." 

As to the Golby patent, it is sufEcient to say that the same défenses 
are made. against it in the record in this case that were urged against 
it in the Aùrora Company Gage, and the complainants did not press 
the considération of that pateiit in this case. 

The scope and opération: of the Church invention was so fully ex- 
plained in the opinion in the Aurora Company Case that I do not deem 
it necessary to repeat hère what Ithere said. The défendants in thia 
case challenge the Chureh patent for want of novelty, and also deny 
the infririgement, as in the ^ttrora Company Case, and hâve put in ail 
the; testimony upon the question of novelty which was heard in that 
case, and, in addition to the évidence submitted in that case on the is- 
sue of want of xLovelty, défendants hâve put in to this case other Amer- 
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îciEto aûd EngUsh 'patentsi as follows: McNaughton & Fitzgerald pat- 
eût'bf Septômber, 1874; Leforte patent ofApril 6, 1880; Mueiler pat- 
ent %fJanattry 28, 1881; Hoyt patent of>August 7, 1878; Hillick patent 
of Màfch 9, 1880; Jacot patent ofSeptember 27, 1864; Norden patent 
of August 17, 1869; 'Montandon patent of January 28, 1873; Whit- 
takér patent of Noveraber 13, 1877; Powell English patent, 1871; Whit- 
taker English patent of 1875; Mitchell & Gartner' patent of 1856. A 
careful atudy of thege additional, patents, as well as a re-examination' 
of those considered in the former case, bas failed to change the conclu- 
sion ânhounced in tfeât case as to thè niovelty and validity of the device 
coVé^ëd by the Church patent as reiséued. There is therefore no ques- 
tion, l^ft in this case, but that ofinfringenaent. 

A çonaparison of the Church patent with the défendants' watches, 
shown in évidence, and a considération of the expert testimony in the 
case, Siatisfies me that the défendants' watches embody ail the essential 
éléments of the Church watch, as covered by this reissued patent. Both 
use'a^ivoted yoke tô efifect the eiigagement of the windihg and setting 
wlîeels. In each case this yoke îs acted upon by two opposing springs, 
•one to obtain the winding, and theother the setting, engagement. In 
bothithe spring producing the setting engagement is the stronger of the 
two; hence, when they are equally free to act, this stronger spring con- 
trols the action of the train, and automatically puts it ihto setting en- 
gagement.; In pther words, the watch would normally be in setting en- 
gagement if thèse two springs were left to the opération of their respec- 
tive forces. In each, watch the windipg engagement is effected by 
restraining the action of the stronger spring, and allowing the weaker 
one only to act without restraint. In both watches this stronger spring 
is held outof action by pressing the stem arbor inward, and iocking it 
at the innérniost posiaon. In both the restraining force upon the 
stronger Qpring is applied by means of a short pin or nib upon the slid- 
ing stem I arbor, and in each the inward movement of the stem arbor 
bends and holds the strong spring from its normal work, and the with- 
drawal of the stem arbor releases this spring, so that it at once brings 
the train irito setting engagement. It is true that in défendants' watch 
there are sOtne slight changes in the shàpê and location of the operative 
parts, and by reason of thèse changes intermediate levers and pins are 
interposed at some points, and dispensed with at others, to efifect the 
connections and movements of the operative parts, which, as I think, is 
qui te tersely stated by the complainants in their brief: "The operative 
parts of each watch reçoive power from the same source, under the same 
conditions, transmit it to the same destination for the same purpose, 
and with the same resuit." 

The défendants' watch, so far as the features in question are concemed, 
is construoted in accordance with a patent granted to T. P. Sheridan, 
January 8, 1888. Since this suit was brought, a reissue of this patent 
has been applied for and obtained. No new claims are introduced by 
the reissue, and the only object of the 'reissue seems to bave been to 
change the description and object of the devices, shown. 
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I do not see how this reîssue can affect the issues in this suit, or pro- 
tecl the défendant in the manufacture or sale of such watches as are 
«hown in évidence to be the product of the défendant company. The 
êpecifications, as amended by the reissùe, show how a lever-^set watch 
may be constructed as one forni of the Sheridan device, but, as défend- 
ants' right to make a lever-set watch is hot in question hère, it doesnot 
seem necassary to consider or pass upon this feature of the case. 

A decree may therefore be entered, finding that défendant the Illinois 
Watch Company bas infringed the claims of the Church patent, as charged, 
and that complainant is entitled to an injunction and accounting, and 
that the bill be dismissed for want of equity as to the Colby patent, on 
the ground of non-infringement, and also dismissing the bill for want 
of equity as to the individual défendants Jacob Bunn, George A. Bâtes, 
■ûd George C. Gubbins. 



BoBBiNs et al. v. Coldmbu» Watch Co. e( oL 

(CTrcwit Court, 8. D. OMo, E. D. May 7, 1893.) 
No. 506. 

L Patbntb fob Invbntions — Remsue — Exp*wston of Ci-aims— Watchis. 

In reiBsuéd patent No. 10,631, granted August 4, 1885, to Eobblng and Avery, claim 
1 wasas foUows: "As an improvement in stem winding and setting watches, a 
winding and hands-setting train, which is adapted to be placed in engagement 
with the winding wheel or the dial wheels by the longitudinal movement of a stem 
arbor that has no positive connection with said train, substantially as and for tha 
purposes specified. " The first claim of the original patent was for the same, with 
the additional condition that the train is normally in gear with the setting wheels. 
HeW, that the objection that the claims of the reissue are broader and more oom- 
prehensive than the original is obviated by the clause "substantially as and for the 
pnrpose specifled, " which relates back to the original spécifications and drawings, 
and brings them into the claims. Robbln» v. Aurora Watch Co., 43 Fed. Rep. 586, 
followed. 

S, Bamb. 

And henco olalm 8, which Is for "a winding and hands-setting train, which U 
adapted to be placed in engagement with the winding wheel or the dial wheels by 
the longitudinal movement of a stem arbor, and is normally in engagement with 
such dial wheels, substantially as and for the purpose set f orth, " Is not pbjection- 
able for expansion on the ground that the corresponding claim of the original adds 
the condition that the winding arbor is without positive connection. Robbins v. 
Aurora Watch Co., 43 Fed. Rep. 526, followed. 

B. Same — Claims roB Results. 

Thèse claims are not objectlonahle as being claims forresultsorfunctionsrather 
than for devices, for the concluding phrase relates baok and includes in them the 
devices shown by the spécifications and drawings of the original patent. Bobbins 
y. Aurora Watch Co., 43 Fed. Rep. 526, followed. 

4k Bamb— Akticipation — Watch Windino and Setting Mechanism. 

Reissued patent No. 10,631, frran ted August 4, 1885, to Robbins and Avery, trustées, 
nnder naesne assignments from the inventer, Church, for an improvement in stem 
winding and setting watches, embodied the f oUo wing éléments : A winding and set- 
ting train, mechanically unconnected to a short stem arbor, capable of winding and 
setting the watch by its rotation ; also adapted to be pushed into winding engage- 
ment by the inward movement of the stem'arbor, and automatically shifting to the 
setting engagement whenever the stem arbor is withdrawn from its winding posi- 
tion. Held, that this was not anticipated by a pateni; to one Wheeler for a lever 
set movement, with a train shifted by means of a lever or finger bar from the wind- 
ing to the setting engagement, which ti'ain, however, cannot be shifted by a longi- 
tudinal movement by the etem arbor, for its arbor has no such movement, and no 
relation to the train by which such a movement could produce the desired reault» 
V.60F.UO.7— 35 
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S. ,SaHB— iKFSINQSUBinV-MVOïUïnOAL, BODITALENT. T 

TUe Télssue to Robbiuli' ^àA Averjr, belùK valld, and ooverintr a patentable nov- 
't' elte, ta infringed by a fltem settisg anS wlnaing movement used by défendant the 
, .( Goluinba^ Watcb Compaiiy, whose Qleqien^ are either tbe same or the mecbanieal 

eqnivbUUts of tbose bf the patent. 
e/ëiâii-^IiieBireB. 

. I . , (Ç^p«tgh défendants sold thëir inlriogii^ movements for itse in a watch case ùt 
which plalntiflç ownpd .the Pfktenlj, it did not thereby beoome an infringer of thp 
' ioÉL^, Vr'uere the saiésivéTe 'madè to peràOhB licensed by plaintifls to manufacture 
suoh case. ' 

In Squity» Bill by Royal E. Robbins and Thomas M. Avery, trus- 
tées, ag^inst the Colmobus Watch Company, David Green, and William 
J, Savage» for infringement of patents. Decree for complainants as to 
one patent, and for diefeiidants aato the other. 

M. D. Leggdt and Watami, Burr & Livesey, for défendants. 

Sage, District Judge. This suit is for the infringement of two pat- 
ents, as follows: (1) Reisëued patent No. 10,631, for stem-winding 
watch, issued August 4, 1885, on application filed March 14, 1885, to 
Royal E. Robbins asd Thomas M. Avery, trustées, undetmesne assign- 
ments from D. H. Church, the inventer. (2) Patent No. 287,001, to 
C. K. Colby, for watch pendant, issued October 23, 1883, upon appli- 
cation filed February 1, 1888. 

Reissued patent No, ,10,631, is for certain devices used in stem-wind- 
ing watcbies, and relates mote particuJarly to structures in which the 
windihg and hands-setting mechanism is operated by means of a stem 
arbor. It is set forth in the sipecification that prior to the improvement 
described the winding alid hands-settihg train had been normally in en- 
gagement with the winding wheel, and disconnected from the dial wheels, 
80 that an ôutward movepient of thç stem arbor was necessary in order 
to change the engagement of the train, and adapt it for setting the hands. 
In that construction a positive connection between the stem arbor and 
the winding and hands-setting train was requisite, else the arbor when 
drawn outwardly would njdt etfect the change in the engagement of the 
train from winding to setting; and this positive connection made the 
stem arbor virtually a part of the movement. It resulted that it waa 
difficult and ex pensive to change the movement from one case to an- 
other. One object of the improvement is, as it is set forth in the spécifi- 
cation, to render watch inovements interchangeable. The drawings show 
a winding wheel. G, and a hands-setting wheel, D. An oscillating yoke, 
pivoted on the axis of acogwheel, F, and having at each end a cogwheel, 
one designated as G and the other as H, when swung in one direction, 
brings the wheel G into engagement with the winding wheel, G, and, 
swung in the opposite direction, brings the wheel, H, into engagement 
with the dial or hands-setting wheel, D. L is a crown wheel, always in 
engagement with the middle wheel, F, of the yoke train. It is mounted 
on a hollow arbor; which présents at the edge of the watch movement 
an open end, squared, sb as to be rotated by the square end of the stem 
ttrbor, M. The hole in the hollow arbor of the crown wheel extends 
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thrbugh thé ^iyhéél, and in the inner portion of this wheel îs located a 
longitudinally movable stud of block, N. A rotable arbor, I, carries 
two latéral arms, i' and t^, in position to beaf on opposite ends of the 
yoke, E, and is provided with two arms, i and î*, beneath the front 
plate of the movement, but indicated in the dravvings by dotted Unes. A 
spring, K, bears against the arm i, and through said arm rotâtes the ar- 
bor, and causes the arm i' to bear against the adjacent end of the yoke, 
E, thereby bringing the wheel, H, into "engagement with the dial wheel, 
D. The stem arbor is not attached to— ^that is to say, bas no positive 
connection with — the winding and hands-setting train. When "moved 
longitudinally to the inner limit of its motion," or, in other words^ 
pushed in, it causes the train to be disengaged from the dial wheel and 
engaged with the winding wheel; and when puUed out, or, in the phrase 
of the spécification, "moved longitudinally to the buter limit of its mo- 
tion," it is drawn away frbm the train, which thereupon automatically 
assumes the position which bringa the wheel. H, into engagement with 
the dial wheel, D. This is the normal engagement of the train, and it 
is actuated by the spring, K. The arm, î^, extends in the path of the 
movable bloCk or stud, N, so that, when N is pushed inward, the arbor, 
I, is turned in the opposite direction, thereby causing the arm, î*, to bear 
against the opposite end of the yoke, and bring the wheel into engage- 
ment with the winding wheel, C, at the same time withdrawing the 
wheel H from engagement with the dial wheel, D. In other words, the 
pushing in of the stem arbor, M, and thereby also the stud or block, N, 
and the arm, i*, shifts, by the means above described, the train from its 
normal engagement with the hands-setting wheel into the forced engage- 
ment with the winding wheel. 

AU the parts above mentioned, excepting the stem arbor, M, belong 
entirely to the watch movement or " works." The stem arbor is mounted 
in the stem or pendant, which is a part of the case, and it is held in its 
différent positions by yielding springs, which it is not necessary to par- 
ticularly describe. The squared inner end of the stem arbor projects 
inwardly a short distance beyond the circle of the case, and is inserted 
in the outer end of the hoUow arbor of the crown wheel, L. The method 
of winding and setting when the engagements hâve been properly made 
is substantially as in other stem-winding watches. 

The movement or works may be removed from the case by turning 
the retaining screws to their proper positions for that purpose, then tilt- 
ing the movement out at the side opposite the stem, drawing it away 
from the stem, and lifting it out. To insert it into the same or another 
similar case, the edge of the movement at which is located the open 
crown wheel arbor is lowered to a position opposite the stem arbor, and 
the movement is then pushed along towards the stem, so as to insert the 
stem arbor into the hoUow hub of the crown wheel, L. The opposite 
edge of the movement is then lowered into position in the case, and the 
retaining screws so turned as to hold it. 

It is contended for the coraplainants that spring arm, i*, which extends 
from the upper end of the arbor, I, to or near the end of the yoke, which 
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carries the whed, G,80 modifies the pushing effect of the arbor upon the 
train yoke as to prevent undue violence or injury to the gears, the spring 
being se ligbt and flexible as by its yielding to render impossible any 
contact of the teeth violent enough to cause injury. 
Tiie daims are as foUows: 

"(l) !A8 an improvement in stem winding and setting watches, a wlading 
and hands-setting train, which is adapted to be placed in engagement witti ttie 
winding wheel or the dial wheels by the longitudinal movement of a stem 
arbpr thàt bas no positive connection with said train, substantially as and for 
the {iurposë specified. 

" (2) Aâ an improvement in stem wlndlng and setting watches, a winding 
and hands-setting train, which is adapted to be placed in engagement with 
the windi'ng wheel or the dial wheels, and is aormally in engagement witb 
said dial yrbeçls, substantially as and for the purpose sbown. 

"(3) As, an improvement in stem winding and setting watches, a winding 
and hands-sétting train, which is adapted to be placed in engagement with 
the windihg wheel or the diàl wheels by the longitudinal movement of a stem 
arbor, and is normally in engagement with said dial wheels, substantially as 
and for the purpose set forth. 

"(4) As an improvement in stem winding and setting watches, a winding 
and hands-setting train which is normally in engagement with the dial wheels, 
in combinatipn with a rotable stem arbor thathas no positive connection with 
said traiti, ând is adapted to be moved longîtudinally within the case stem.to 
cause saià winding and hands-setting train to engage with the winding 
wheel, and to be simultaneously disengaged from said dial wheels, substan- 
tially as and for the purpose sliown and dèscribed. 

"(5) As an improvement in stem winding and setting watches, a winding 
and hands-setting train, which is normally in engagement with the dial 
wheels, in combination with a rotable longitudinally movablestem arbor that 
has no positive connection with the watch movement, and when moved 
longitudinally to the inner limit of its motion will cause said winding and 
setting train to be disengaged from said dial wheels and engaged with the 
winding wheel, and when moved longitudinally to the ou ter limit of its 
motion. will permit said train to be disengaged from said winding wheel and 
engaged witli said dial wheels^ substantially as and for th« purpose speciSed. 

"(6) As an improvement in stem winding and setting watches, the com- 
bination of a winding and hands-setting train, which is normally in engage- 
ment with the dial wheels, a Stem arbor, having no positive connection with 
said train, and an intermediate device, which is adapted to communicate the 
longitudinal inward movement of said stem arbor to said winding train, and 
cause thesame to engage witb the winding wheel, substantially as and for the 
purpose shown and dèscribed." 

It is conceded that the second claim is not in issue in this cause, and 
it need not be further considered. 

The Colby invention relates to devices for the rétention of stem arbors 
in the stems or pendants of watch cases, and at the same time allowing 
the arborg to be rotated and longitudinally moved in the stem. The first 
claim of the patent, which sets forth the essential features of the inven- 
tion, is as foUows: 

"The combination in a stem-winding watch, of the tubular stem, a key 
mounted to rotate in said stem, and to project into the movement and engage 
the winding arbor, as shown, a spring attached to one of thèse parts, and ar- 
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rangea to engage the other part to form alatch device, as shown, and the sàid 
winding arbor, ail arranged substantially as and for the purposes set foith." 

The key referred to in the claim is the stem arbor. The winding 
arbor is thîit part of the watch movement with which the stem arbor by 
its rotation directly engages in winding the watch. The spécial feature 
of improvement set forth in this patent is the location of a spring for en- 
gaging the key or stem arbor with and within the stem. The spring 
latch device permits the rotation of the stem arbor for winding or setting 
the watch, and also permits it to be partly withdrawn, longitudinally, 
from the winding arbor. The patent also pro vides fortwo sets of grooves 
or corresponding projections, forming, to quote from claim 3, "an elastic 
device, whereby the key may be held in either of two positions in the 
stem." 

It is not neeessary to set forth the second and third daims of this 
patent, nor to enter more particularly into the détails of the construction 
of the patented device. 

The défenses as to the Church reissue, No. 10,631, are, stating them 
in the order in which they will be considered, as follows: 

That the reissue was improperly granted, in that the original letters 
patent were not inoperative or invalid by reason of such defective or insuffi- 
cient spécification as could be corrected by reissue; that they were not sur- 
rendered to correct any error which hadarisen by inadvertence, accident, 
or mistake; that new matter, not constituting any substantial part of the 
alleged invention for which the original letters patent were granted, was 
introduced into the spécification and claims of the reissue; that between 
the date of the original letters and the date of the application for the re- 
issue certain inventions were made and devices brought into use that werë 
not covered by the claims of the original, but were sought to be covered by 
and subordinated to the claims of the reiss'ue; that the claims of the re» 
issue do not particularly point out and distinetly claim the part improve- 
ment or combination which Church claimed as his invention, but merely 
specify results or functions, and not devices. The original patent bas 
but four claims; thereissued patent bas six. Referring to the testimony 
of the defendant's expert, it appears that the objection that the first, 
second, and third claims of the reissued patent are additional to, and 
broader and more comprehensive than, any claim of the original patent, 
is founded upon a verbal criticism of the language of the claims which 
is altogether too narrow and technical; as, for illustration, that the first 
claim in the reissued patent spécifies as new a winding and hands-setting 
train, shifted by the longitudinal movement of the winding arbor with- 
out positive connection, whereas the claim in the original patent was for 
the same, only coupled with the additional condition that the train is 
normally in gear with the setting wbeels; and passing by what is said 
of the second claim, because that claim is not involved in this suit, that 
the third claim in the reissued patent spécifies as new a winding and 
setting train, shifted by the longitudinal movement of the winding arbor, 
and normally in gear with the setting wheels, whereas the original patent 



JSO FEDEBAL SEFOBTSB, vol. 50. 

5 daimi *the «anie only wheh «oupled witîi tbe additîonal condition thàt 
tlïé wiiiaiâgiàriyor is without posi-tive cbniiection. 

As tP tbese objections* and tbe fuxther objection that tbe claims of the 
reisailçd patent ôpecifyresults or functioDS, and net devices, it is only 
necessafy to refer to tbe décision by JudgeiBLODGETT sustaining tbe patent 
Eued qnin this case, in. Robbins v.iÂurora Waich Co., 43 Fed. Rep., at 
pagç^26, where he cails attention to the rulathat claims must be so con- 
Strned as, if possible, to uphold a patent; and that in tbe ligbt of tbis 
nile the.ûrat claim of tbe reissued patent cannot be held to refer to any 
kindQf a winding or bands-setting train, but must be limited to such a 
one, agis gbown in the spécification and drawings of tbe patent. As 
Judge BjiQflGETT well says: 

"This explanation applies to ail the claims, if they are to be read in the 
broaijest sensé in which thelr language is capable of being understood. Then 
they are obnoxious to the çrjticism that they are claims for results, and net 
for dèvices. But the words • substantially as and for the purpose shown' take 
us back to the spécification and drawings, and bring the device there shown 
'into tbe claims, and I construe the claim as for the device there shown. 
Therefore, whilé thèse claims are broad, I think they can be sustained as for 
the devjces which are described. Corn Planter Patent, 23 Wall, 218." 

Judgè Blodgett, in the same paragrapb, says tbat — 

"If the claim is held to mean any winding and setting train adapted to be 
put into winding and setting engagement by a longitudinal moveraent of the 
Btem arbot, which has no positive connection with the train, then it would 
manifestly be anticipated by the WoerU and Carnahan patents, and perhaps 
othcr inventera, who show winding and setting trains adapted to be plaeed 
in winding and setting engagements l>y endwise movementof the stem arbors, 
that hâve no positive connection with such trains." 

But, under the construction and limitations which he properly ap- 
plies, tbe alleged anticipations fail, as do also the Vamey patent, applied 
for January 12, 1885, and dated August 11, 1885, and tbe Corliss pat- 
ent, applied for June 18, 1885, and dated September 1, 1885, which 
are the inventions claimed to bave been made and devices brought into 
use between tbe date of the original and the date of tbe application for 
tbe reissued patent, and not covered by tbe claims of tbe original, but 
sougbt to be covered by and subordinated to tbe claims of tbe reissue. 

The testimony of tbe défendants' expert is sufficient to establish that 
tbe fourtb and sixth claims of tbe reissue are not void for expansion, 
and that tbe fifth daim of the reissued patent is not broader than tbe 
first in tbe original patent, which appears as the fourtb in tbe reissue. 
Construing the claims with the limitations above specified, they are not 
anticipated by those patents, nor by tbe Vent patent, No. 318,329, 
dated May 19, 1885, or the Galantine patent, No. 314,288, dated March 
24, 1885. The objections to the validity of the reissue are not well 
founded, and they are ovèrruled. 

This brings U8 to the défenses that the patent is void for want of 
novelty, the claims being anticipated by various patents; that it does 
not disclose any patentable invention, tbe alleged improvements being 
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the product of mère mecljanical skillj and Ihat the combinatîons shown 
in the various daims are mère aggregations of mechànical features, 
which perform only the functions they perlormed iû older combina- 
tions. 

In cousidering the défense of anticipation, the limited construction 
given to the claims in EobUns v. Aurora Watch Co. will be folio wed. 

Of the patents cited on behalf of défendants in support of the défenses 
above specified, the foUowing were considered in Bohbini v. Aurora Watch 
Co. , the English patent to Nicole, and the United States patents to Leh- 
man, Carnahan, Woerd, Brez, Fitch, «nd Ilisen. 

In the opinion in Robbins v. Aurora Watch Co. it was pointed out that 
in the Nicole patent, the Lehman patent, the Carnahan patent, and the 
Woerd patent the stem arbor had a positive connection with the wind- 
ing and the setting trains, and that the winding and hands-setting en- 
gagements were effected by the pull and puçh of a longitudinally mov- 
ing stem arbor; while Churqh was the first in the art to interpose springa 
which by their yielding pressure would bring aboût the engagements 
without the possibility of such collision of the teeth of the wheels as to 
cause injury. 

The Ghurch patent, as set forth in the spécification and claims, con- 
tains the foUowing éléments: A winding and setting train, mechanically 
unconnected to a short stem arbor, capable of winding and setting the 
watch by its rotation; also adapted to be pushed into winding engage- 
ment by the inward movement of the stem arbor, and automaticaUy- 
shifting to the setting engagement whenever the stem arbor is withdrawn ' 
from its winding position. To sustain the défense of anticipation, there- 
fore, there must be found in the prior art some one patent or watch con- 
taining ail thèse éléments. The défendants' expert, upon cross-exami- 
nation, admits that they are ail to be found in the complainants' patent, 
and that the combination above set forth is not to be found in any one 
prior watch. Several patents are shown, exhibiting a stem arbor, slid- 
ing to shift the engagements, and rotating to wind or sot the watch; 
but of the entire list only two, the Woerd and the Eisen, bave short 
stem arbora unattached to any portion of the watch movement. Both 
thèse patents, however, bave the normal winding engagement. 

The Wheeler patent, upon which much stress was laid by counsel for 
the défendants, and which was not referred to in the opinion in Eobbins 
V. Aurora Watch Co., although in évidence in that case as illustrating the 
prior art, is for a lever set movement. It shows an oscillating yoke, at 
one end of which is a spring, N, and at the othera pivoled pawl, against 
which, when the lever is drawn out, a spring. H, by its pressure forces 
the opposite end, E, of the yoke in, and brings the movement into 
hands-setting engagement, which is the normal engagement. There is 
in évidence also an exhibit, showing the Wheeler and Colby patents 
combined, by removing the lever, and adapting the movement to the 
Colby arbor, thus furnishing an excellent illustration of how easily what 
the inventor did could bave been done earlier, if only the light which 
first dawned on him had corne to those who preceded, but did not an- 
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itieipate, him. The Wheeler movement, beîng for a lever-set wateh, 
does not contain the features of construction which distinguish a stem- 
seti wateh. When placed in a case suitable for it, its train cannot be 
shifted by a longitudinal movement of the stem arbor, because the stem 
■arboT bas no longitudinal movenient for this purpose, and no relation to 
the train by which such a movement could produce this resuit. Spring, 
N, bears against the end, D, of the yoke, and by its pressure, when the 
lever is pushed in, brings the yoke train into winding engagement and 
holds itthere. The withdrawal or out-puU of the lever releases the piv- 
oted pawl or dog, G, which is thereupon swung to the left by the press- 
ure of ispring, H, which is stronger than and overcomes the opposite 
pressure of spring, N, and by a cam action of the pawl, G, on the end, 
Éj-of the yoke, swings the yoke into hands-sétting engagement, the spring, 
N, not perceptibly limiting or retarding, but in fact cushioning, this 
movement. The lever, or, as it is termed in the Wheeler patent, the 
"finger bar," is not a stem arbor, norhas it the movement or function 
of a stem arbor. Its ofHce is, exclusively, to shift the train. Without 
the conception embodied in the Church patent, the Wheeler movement 
never could bave been adapted to a stem-set wateh. To reorganize or make 
a ne w adaptation of an old device by the aid or in the light of the concep- 
tion of a subséquent patented invention, and then insist that it is an 
anticipation, is, in effect, to attempt to appropriate, as common prop- 
erty, the conception, which is always — excepting, possibly, in some 
■cases of unlooked for or •accidentai discovery — the genesis of the inven- 
' tion, and is within the protection of the patent as completely as the em- 
bodiment itself. If it were not so, there would be but little left of the 
law of équivalents. 

Of the other patenta cited as anticipations it is not necessary to speak 
in détail. The défendants' expert testifies that the closest approxima- 
tion to the Ghurch wateh is to be found in the Woerd wateh, which was 
held in Rabbins v. Aurora Wateh Co. not to be an anticipation. Inde- 
pendently of the rule of judicial comity, — to which, however, I give 
full and hearty récognition,— -I am not in the least disposed to dissent 
or départ from that holding. 

The three important advantages claimed for the complainants' patent 
ave^-Pirsf, the winding and setting, and the winding and setting engage- 
ments, both effected through a stem arbor; second, a wateh movement 
removable from the case, and interchangeable, without taking it apart; 
third, efîecting and shifting the engagements without disturbing the 
hands or injuring the wheel gears. 

Winding and setting, and winding and setting engagements, effected 
through a stem arbor, are shown in patents prior to Church's, as are also 
movements which may be taken out entire from the wateh case. But 
the défendants insist that the advantage of efTecting and shifting the en- 
gagements without disturbing the hands or injuring the hands-setting 
gears is neither claimed nor mentioned in the letters patent, and that, 
as a matter of fact, there is not the slightest danger of any injury to the 
wheelSj and that there iS therefore no need of protection, and none af- 
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forded by Church's device. In support of this statement of fact défend- 
ants refer to the dépositions of a number of experienced watch makers 
and repairers, who concur in testimony that they bave never known of 
the diaj wheels of a lever set watch being injured in effecting the setting 
engagement, and that there is practically no danger of causing such in- 
jury in effecting such engagement in the pendant set watch, with a pos- 
itive connection, because of the necessary loose placing of ail the stem- 
winding wheels, and because the teeth or cogs are rounded on both sides 
to a point, and the spaces betweea them wider than the thickness of a 
tooth; and for the further reasons that the wheels must bave some play 
to make the opération of setting and winding possible and easy, and 
that the distance of the pull of the stem arbor is so limited that the 
train eannot be moved any further than is tiecessary for proper gearing; 
also, that if the wheels should not mesh properly or fuUy the teeth 
would collide upon the rounded parts, and, as the wheels are loose, 
there would be a giving away, so as to allow them to slip into place every 
time. One of the witnesses, however, testified that the small gears of 
the setting wheels were sometimes injured, but he gave an explanation 
referring it to another cause. There is no direct testimony in conflict 
with that cited above, but there is évidence in the record which is relied 
upon to break its force. It is now more than eight and a half years 
since the granting of the original patent to Church's assignée, and more 
than six and a half since the reissue. It appears from the testimony for 
the complainants that the Elgin Watch Company makes 98 per cent, of 
its open-faced watches pendant set, with the Church improvement, and 
the Waltham Watch Company makes its entire open face produot pend- 
ant set, with the Church improvement. Thèse are two of the largest 
watch manuliacturing companies in the United States. Most of the witr 
nesses called by the défendants who testified as above also expressed the 
opinion that the complainants' movement is no better than the old- 
fashioned lever set movement, which bas been almost superseded. It 
would hardly follow, if the court should adopt their view, that it must, 
to be consistent, hold ail patents for pendant sets invalid. As to the 
testimony of the witnesses, skilled and crédible though they may be, 
that there is no practical advantage in the spring attachments of the 
complainants' patent, it is more than counterbalanced by the testimony 
relating to the manufacture and sales. 

The gênerai récognition by manufacturera, including the défendants, 
and by the trade, of the value of the springs, dating back to the days 
of the lever set watches, justifies the conclusion that the daily shifting 
of the yoke train by the push and pull of the stem arbor, with no 
spring to modify or limit its force, even if it would not bend or break 
the teeth of the gearing wheels, must, by the constant succession of 
shocks or jars, or by some other means, tend to injure or wear, or shorten 
the life or impair the accuracy of, the délicate mechanism of the works; 
whereas, by the interposition of the springs, every movement of the train 
is so graduated and cushioned that no shock or injury is possible, and 
the wear is reduced to the minimum. The objection that none of thèse 
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fldvàntages are either claimed or mentionéd in the letfera patent is not 
tenàble. ' The constniotion is shown and claimed, and that the patentée 
is entitled to ail the advantages which &at construction affords, although 
not specifiedi or even known to the inventor, is too well settled to need 
vérification or to be disputed. The complaînants' device is by no means 
a mère aggregation. It is a combination, in which the éléments are in 
new relation to each other, and so co-operate as to practically perfect the 
pendant Set watch, by removing the disadvantages before then attendant 
upon the use of the stem arbor to shift the engagements. The objections 
made to the claims serùdim need not be considered in détail. They 
rest largely upon the broad construction of their language, which coun- 
sel for the défendants seek to apply, but they fail, under the construc- 
tion of the claims given by Judge Blodgett in Robbins v. Aurora Watch 
Cb., hereinbefore approved and followed» and in the later case oî Rob- 
bina v. IlUnow Watch Co., 60 Fed. Eep. 542, in which his opinion was 
filed January 4, 1892. 

We ooine now to the question of infringement. The movements made 
and aold by the defendahts are adapted to the Colby Case. The wind- 
ing and setting train shows two intermèshing wheels, mounted on a vi- 
brating yoke, the axis of vibration being the axis of one of said wheels, 
which is in constant engagement with the wheel or pinion which is en- 
gagea by the stem arbor. The second wheel is swung by the move- 
ments of the yoke either into engagement with the winding wheel or 
into engagemfent with the setting wheel. The form of the yoke plate 
differs, but not essentially, from that of the Church patent. For the 
purpose of swinging the yoke train into hands-setting engagement, a 
spring is employed at the right hand of the movement, — the side at 
which the spring, K, is located in the Church movement, — and bearing 
at its free end against a smaller plate at the right hand of the yoke. 
This plate vibrâtes on a pivot, and acts as a cam lever upon a projec- 
tion of the ypke plate. The yoke plate is also acted upon by a less 
powerful sjiring at its left^hand side, tending to swing it into winding 
engagement, but, when both are free to àct, it is overcome by the spring 
at the right, and the yoke train is swung intoits normal or hands-set- 
ting engagement. 

The movement also contains a lever pivoted between its ends and 
provided at one end with a stud, which projects loosely into the hollow 
of the initiai train wheel corresponding to crown wheel, L, in the 
Church patent, said stud corresponding functionally to block or stud, 
N. This lever vibrâtes under the inward movement of the stem arbor, 
and causes the cam plate to vibrate against the force of the spring cor- 
responding to spring K, and so turns the cam plate that the yoke is free 
to swing into winding engagement under the pressure of the weaker 
spring at the left, which performs the office of spring, i*, in the Church 
patent. The withdrawal of the stem arbor leaves the springs free to act, 
with the resuit of bringing the train into hands-setting engagement, as 
already stat^. In ail thèse particulars the mode of opération is the 
3ame as that of the Ghurbh môVement. The engagement springs are, it 
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is true, differently arrangea, but there is no material différence. The 
raovements are substantially alike. The mechanical combinations cor- 
respond, élément for élément, and, comparing the éléments, theyare, in 
every instance, either the same in both, or the mechanical équivalents 
of each other. It must be held, therefore, that the défendants' move- 
ment is an infringement of the Ist, 3d, 4th, 5th, and 6th claims of tha 
Church patent. 

The only remaining question is whether the défendants infringe the 
Colby patent. That their'watch movements were made and sold for use 
in connection with watch cases and pendants and winding stems, which 
hâve been licensed by complainants under the Colby patent, is a fact 
stipulated in this cause, as are also thefacts that the défendant company 
makes only watch movements, and that it bas not, nor bave either of 
the individual défendants, ever made or sold watch cases, nor stem or 
pendants. Counsel for complainants argue that the fact that the watch 
cases are made under licenses, and are everywhere on sale, cuts no 
figure, for the reason that the license only releases the cases manufac- 
tnred under it from the control of the patent, and makes them free to the 
public, just as the hammock and ropes were in Travers v. Beyer, 26 Fed. 
Rep. 450, the lamp chimney in Wallace v. Holmes, 9 Blatchf. 65, and 
the syrups and minerai waters in Bowker v. Doœs, 3 Ban. & A. 518. 
The distinction between those cases and this case was clearly pointed 
out by Judge Shepley in Saxe v. Hammond, Holmes, 458, where he 
said thaï, it ail the other conditions were on the side of infringement, 
there must be the additional élément of a sale for use by an unlicensed 
manufacturer, which was not proven in that case, and is negalived by 
the stipulation in this case. The true rule was stated in that case as 
folio ws: 

"Différent parties may ail infringe by respectively making or selling, each 
of them, une of tlie éléments of a pHtented coniliination, providcd those 
separate éléments are made for tlie pnrpose and with the intent of their being 
coœbiiied by a party having no right to combine them." 

In Alabastine Oo. v. Payne, 27 Fed. Rep. 559, it was held that the 
sale of a compound which could notbe practically applied without mak- 
ing the user an infringer, and therefore trespasser, rendered the défend- 
ant an accessôry to the infringement. But hère the principal is the 
licensee of the Colby patent, and no trespasser, and there is no infringe- 
ment of that patent to which delendants could be parties, or. as the court 
expressed it in that case, accessories. It niight as well be claimed that 
the défendants, by selling their movements to the complainants them- 
selves, the owners of the Colby patent, were guilty of the infringement 
of that patent. 

The decreè will be for the complainants upon the Church patent, 
and ior the défendants upon the Colby patent. 
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Thb Annib R. Lewb. 
Hall a al. v. Shbfpard et aX, 

(District Court, D. Massachtisetts. May 80, 1893.) 
No. 81. 

VTiUByiss Àim WHABViNaBBS^-OBSTBnoTiOK— Liabilitt or Whabvinobb. 

. A schoonep drawing llfeet 8 Inches, loaded with-coalowned by and consigned t«> 
thé respondents underabillot lading gruarantying to her generally 13 feetof water, 
arrived at respondents' dook. One â the respondents wàis présent at the schooner's 
arrivai, but said nothlng to the master. The latter was nnaoquainted with the ob- 
atmctions and the tldes ai the place. The schooner stnick a ledge of rock on which 
at arerage tldes the water was 13 teet deep. Respondents did not own the bed ol 
the river, but dredged it, and occupled and used the wharf to berth vessels. Held, 
that tbe master bad a rlght to rely on the réspondent who was présent, and hls si- 
f leatie aonounted to an express invitation to enter. Held, theref ore, that respondents 
were Uable, 

In Admîralty. Libel by Samuel P. Hall and othere against Joël F. 
Sheppàrd and others for damages occasioned by stranding at respondents* 
iirfaàrf. Decree for libelants. 

Edward 8. Dodge, for libelants. 

Fredaich Cknningham, for reapondenta. 

Nelson, District Judge. Thîs is a libel in personam ty the owners of 
the scïîooner Annie R. Lewis for injuries sustained by the schooner in 
éhteringthe respondents' dock. The respondents are coal dealers, and 
oWn a private wharf on Monatiquot river, in East Braintree, at thehead 
of havigation, where they receive the delivery of cargoes of coal from ves- 
sels. Oh the early môrning of June 22, 1886, the Annie R. I^ewis, from 
Port Johnson, arrived in the river below the wharf, in charge of a pilot 
ârïd a tOWboat, having on board a cargo of 355 tons of coal consigned to 
ànd owned by the respondents, to be unloaded on the wharf. The bill 
ôf lading guaranteed 12 feet of water. The draft of the schooner was 11 
feet 8 ipches aft. In the bottom of the river a ledge of rocks extended 
from the lower end of the wharf, across the channel, to the opposite bank. 
On averàge tides the depth of water on the rock was 12 feet, but when 
the tides run low the depth was not sufticient to float vessels drawing 11 
feet S inches. This was known to the, respondents. The master of the 
sphooner was unacquainted with the obstructions in the channel, and also 
%ith the run pfthe tides in the river. The tide on this morning was 
Iqwër , than the average. One of the respondents was présent on the 
wharfi at thé time, obsefving what was going on. The channel was 
aboùt 50' feèt wide. Whilè the tug was attempting to haul the schooner 
in.to her berth alongside the wharf, where the coal was tq be unloaded, 
the tide beîng then at its fuU height, she grounded on the ledge, apd 
sustained injury. The respondents claini that the attempt to enter was 
made after the tide had ebbed considerably; also that the guaranty in 
the bill of lading extended only to average tides. Référence was made 
to the tide tables at Boston, to show that the tide was on the ebb. But 
tides in this narrow and crookea river, so far above the sea, must vary 
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ftom the tides at Boston, and must also be affected by the flow of the 
carrent from above. The guaranty, in terms, extends to ail tides, and 
is not limited to avérage tides. The master, being ignorant of tha 
channel, had the right to rely on the judgment of the reapondent who 
was présent, and, receiving no warning of the danger from him, to as- 
sume that the water was sufBcient for bis ressel. The silence of the re- 
apondent, under the circumstances, was équivalent to an assurance that 
the depth of water was sufBcient, and àmounted to an express invitation 
to enter. The circumstance that the respondents did not own the title to 
the bed of the river is immaterial, since they dredged it out, and occupied 
it, and used it as a berlh for vessels unloading coal. The case of The 
CaUiope, (1891,) App. Cas. 11, cited by the respondents, is not in point. 
In that case there was no guaranty of depth of water, and no invitation 
to enter, and the court expressly found that the grounding of the vessel 
was caused by the négligence of the master and pilot, and exonerated the 
wharfinger on that account. Upon the facts as found, the respondents 
are responsible for the injury to the schooner. The John A. Berkman, 6 
Fed. Rep. 535; Hîggim v. Qadight Oo., 33 Fed. Bep. 295. 
Decree for libelants. 



The Stboma. 
Napier Shippino Co., Limited, ». Panama R. Co. 

{Circuit Covrt q/ AppeaXa, Second Circuit. FebruaT7 16, 1S93.) 
No. 13. 

Whabves and Wharpinobrs — Obstruction — BInowlbdob— Liabilitt. 

Libelant'B steamer was berthed at respondent's wharf, alongside of whlch lay a 
Bunken wreck. The présence of the wreck was kaown both to responâent's agent 
and to the agent of libelant, who applied for the bertb. There was no understand- 
Ing, express or implied, relieving the respondent from the ordinary obligations of a 
wharfinger, except the implied obligation on the steamer to go to the particular 
berth assigned. Besponâent's agent saw the steamer at the wharf discbarging, 
but made no objection to the bertb. The steamer was afterwards injured by the 
sunken wreck, and sank in the slip. Held, that the steamer's agent was jastified 
in assuming that respondent's a^ent had better information tban be had as to the 
condition of respondent's promises, and in relying and acting upon suoh assump- 
tlon ; and that as a wharfinger, in offering accommodations for hire, the respond- 
ent impliedly agreed that the steamer would notbe exposed to danger arising from 
concealed obstructions known to Ita agent, and Whlch the steamer was not required 
to anticlpate; that respondent therefore was liableforthe injury done the steamer. 

43 Fed. Rep. 923, reversed. 

In Admiralty. Appeal irom the circuit court of the United States for 
the southern district of New York,,affirming pro forma a decree of the 
district court of the United States for the said district, dismissing the 
libel. Reversed. 

Butler, StiUman & Hubbard, (^Wilhelmti8Mynâerse,of counsél,) for appel- 
lent. 

Goudert Bros., (^Frederick R. Condert, of counsel,) for appellee. 

Before Wallace and Lacombë, Circuit Judges. 
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; t Wallace, Circuit Jiïdge. : This iaasuit by the-Napier Shippîng Com- 
pany,, :the!pwi)erof|he steamer îStroma, to recover of tbe respondent, 
the iF!aiiaç^a Railroad Company, as à wharfinger, for injuries sustained 
by tho,;Steamer in oonsequence of the négligence of the respondent in 
assigning h^r to an unsafe berth. The respondent Vfaa the proprietor of 
, piers No. 1 and No. 2, and the slip between thèse piers, in the harbor of 
Colon, Jsthmus of Panama* It had been engaged in dredging in the 
slip, find had used for this purpose a steam dredge consisting of a shal- 
low scow, upon which was a boiler, and near one end a crâne. During 
a violent storm the dredge foundered, and sank in the slip. The re- 
spondent employed a wrecking vessel to raise the dredge and remove it, 
and opérations in this behalf had beep progressing for about three weeks 
prior to tbe time of the injuries to the libelant's steamer. The diver of 
the respondent had found the wreck lyingin broken fragments, the scow 
diagonally at a little distance from the northerly side of pier 2, and the 
crâne and boiler detached, and lying on the bottom of the slip, some 
distance lurther from the pier. Attached to the scow, and an intégral 
part of it, was a spin<Jle, the pivot of the crâne, which was an upright 
timber capped with iron, about 9 feet long, and located in the middle 
of the forward end of the scow. He reported the scow as having 22 feet 
of water above her. Subsequently to the accident the spindle was found 
to be projecting from the scow at a point only about 21 feet away from 
the northerly side of pier 2. The diver had not observed it. About 
three weeks after the sinking of the dredge, and on December 29, 1888, 
tbe agent of the libelant's steamer at Colon, in expectation of her ar- 
rivai at thai port within'the next day or two, applied to the agent of the 
respondent for a berth. The Stroma was a steel steamer, 210 feet in 
length, khd her draught, when loailed with cargo, was about 13 feet aft 
and between 10 and 11 leet forward. Her agent knew that the re- 
spondent's dredge had sunk in the slip somewhere between the two piers, 
and in fact he saw her sink; but he did not know precisely where she 
had sunk. The piers were about 150 feetapart, and about 400 feet long. 
He supposed that the Stroma could make her berth, and discharge safely 
at the noTth side of pier 2, at the seaward end; and he suggested to the 
respondent's agent that she be given a berth at that place. The respond- 
ent's agettt assented to this suggestion. According to the course of busi- 
ness between the respondent and vesse.l agents at Colon it was customary, 
upon a bértb being assigned to a vessel, to leave the puttingher at berth 
entirely ander the management of her agent; the agent to report to the 
respondent after the berthing of the vessel. The Stroma arrived early 
on the morning of December 31, 1888. Her agent was présent, and by 
his Instructions she made hér berth on the north side of pier 2 at the 
seaward end. The respondent's ageilt, whose office was but a short dis- 
tance away, saw the steamer as shé was ihaking hèr berth, and when she 
was made fast, and throughout the day while she was discharging. Some 
of thé employés of thé rèspbhdent were présent while the steamer was 
being berthed. No intimation was given by the respondent's agent, or 
by any onè on behalf of the respondent, to any one èonnected with the 
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'steamer, that sèe was 'iticioréd at a place to whîch phe had not beeri as- 
signed, or that she was in an unsafe place. The steamer continued there 
unloading until about 6 o'clock p. m., when it was found that she had 
been fôrced upon the spindle^ apparently în conséquence of the lowering 
of the tide and the swell caused by a light wind. The spindle pierced the 
steamer's bottoni, and injured herso badly that she soon fiUed and sank. 
When it was discovered that her bottom had been pierced, her master 
sent for the agent of the respondent, and the latter, together with one of 
the managers of the respondent, visited the steamer, and at that time 
expressed themselves as unable to account for the injury. Later in the 
evening the master of the steamer formally notified the respondent that 
he would hold it liable for the injury to his vessel; whereupon the re- 
spondent's agent replied that the steamer had been hauled to the pier, 
without authority from the respondent, and the respondent would look 
to her owner for any damages which mighl arise by her sinking at a 
berth to whîch she had not been assigned. 

We are unabJe to agrée with the learned district judge who decided 
this cause in the court below that the respondent's agent merely con- 
sented to permit the steamer's agent to berth her at the pier at a place 
beyond the sunken wreck, or that the latter was aware of the risk, and 
took the chances of avoiding it. We think the respondent's agent sup- 
posed, as did the steamer's agent, that there was suflBcient room for a 
small steamer like the Stronia to make her berth and be discharged with 
safety at the place where she waâ subsequently berthed; that he sup- 
posed that the wreck lay far enough from that end of the pier, and there 
was so much water above the scow that the Stroma would be safe there, 
although it would not be a safe place in which to berth a large vessel; 
and that he overlooked the fact that the spindle was attached to the 
scow. His conduct is very convincing that the steamer was berthed at 
the place where he expected she would be, and does not square with 
his testittiony that he consented to her being berthed at the end of the 
pier, but not at the side. His conduct also dénotes very persuasively 
that he believed she was in a safe place where she lay. He would hâve 
expostulated when he saw where she was beirig berthed and discharged 
if she had not been rightfully there, or if he had .«lupposed she was in- 
cUrring danger of injury from the wreck. He knew that she would not 
hâve been placed Where she was if those in charge of her were aware 
that she was in danger there, and that his principal, as a wharfinger 
for compensation, was at least morally bound to notify them of a péril 
of which they were ignorant. Good faith and common courtesy wbuld 
hâve prompted him to give warning, even though he considered the 
respondent under no légal liability, if he had not supposed she was in 
a safe place. Even after she was injured he did not think of the sunken 
wreck as the cause. His subséquent conduct, when he found that a 
claim for damages was to be made against the respondent, was not con- 
sistent with the theory that he had given permission to her agent to 
berth her at his own risk. If that had been the understanding between 
him and her agent, he would hâve said soj but, instead of taking that 
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position, he însîsted that she was there without rîght, and that her 
owner was therefore answerable to the respondent for impeding access to 
the pîer by his disabled steamer. 

Upon the facts, as we find them to be, we think the respondent is 
liable. Although the respondent's agent assigned the berth to the 
steamer at the request of the steamer's agent, and with the knowledge 
of the latter that there was a sunken wreck somewhere in the vicinity 
of the berth, there was no agreement or understanding, express or im- 
plied, relieyjng the respondent from the ordinary obligations of a wharf- 
inger, except that by designating the particular place at which she was 
to 'hâve a berth it was implied that she would not attempt to make a 
berth at any other place OQ the respondent's premises. It is not neces- 
sary to discuss considérations which would be pertinent if the steamer's 
agent hadbeen aware of the existence of the dangerous obstacle in the 
berth, or even of the précise location of the wreck. Under the circum- 
stances, and when the respondent's agent consented to assign the berth, 
without aiîy suggestion that it was unsafe, the steamer's agent was jus- 
tifiedin assuming that the respondent had bettçr information than he 
had o£ the condition of ils own premises, and in relying and acting upon 
the presumption. As a wharfinger, offering accommodations to the 
libelant's vessel for compensation,, the respondent impliedly undertook 
that the steamer would not be exposed to unnecessary hazard in using 
the part of the premises to which she was assigned, arising in consé- 
quence of any concealed obstruction or danger, known to the respond- 
ent, or of which it ought tO: hâve knowledge, the existence of which 
those in charge of the steamer were not required to anticipate, and there 
was a breach of this obligation if such an obstruction existed, Mersetf 
Dock Trustées v. Gihha, 11 H. L. Cas. 686; Wendsil v. Baxter, 12 Gray, 
494; Nkherson v. TirréU, 127 Mass. 236; Smith v. Havemeyer, 36 Fed. 
Eep. 927. Very likely the respondent's agent belle ved from the report 
of the diver that the only part of the wreck near the berth assigned the 
steamer was the scow, which, with 22 feet of water above her, at a 
place where the fall of the tide is only 18 inches, would not endanger a 
vessel of the Stroma's draught, even if she were moored over the scow; 
and undoubtedly he overlooked the probability of danger from the spin- 
dle. But he should not hâve permitted the steamer to be berthed whére 
she was until there had been a suflBciently careful examination of the 
condition of the wreck to demoustrate that she could be berthed there 
with safety. The respondent cannot be excused from responsibility for 
the conséquences of its own remissness. The libelant is entitled to a 
decree for the amount of its loss. The decree is reversed, and the cause 
remanded with instructions to ascertain the libelant's loss, and to decree 
for the libelant, with costs of the district court and of this court. 
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The Iowa. 

MoNEOE V. The Iowa. 

(DistHot Court, D. MassachuseUa. May 26, 1893.) 

l. Cabbiers bt Bea— Stipulation Exempting prom Neslioenob. 

It 13 the settled law of the fédéral courts that an express stipulation exempting 
a commoh carrier, whether foreign or domestio, from liability îor losses caused by 
the négligence of himself or his servants, is contrary to pubUc policy, and cannot 
be enforced against the shipper. 

a SaME— COKTEACT OF CAEEIAGB — DISPUTES TO BE SeTTLBD ACCOBDING TO BbITISB 

Law. 

A clause in the oontract provlding that ail questions arising under the contract 
shall be settled according to British law is a nuUity, as an attempt to impress upon 
the contract a construction whlch our law rejects as contrary to public polioy. 
8. Same^Tbansportation op Cattle— Négligent Fitting. 

Cattle were shipped on a British steamshlp under a contract which pro vided that 
the ship was to furnish the fittinga for the cattle, but the shipper was to assuma 
ail risks of the fittings, the ship not to be responsible for any injury to the cattle 
arising from any cause, and ail controversies to be decided according to British law. 
By the négligence of the employés of the ship, part Of the fittings were not suffl- 
cieptly secjired, which fact was unknown to the shipper, and in an ordinary gale 
they gave wày, and some of the cattle were killed. Hèld, that the ship was iiable. 

In Admiralty. Libel for damage to cattle. Decree for libelant. 
Proctar & Tappan and PayatmE. Tucker, for libelant. 
J. D. Bail, for claimant. 

Nelson, District Judge. This is a libel in admiralty filed by Albert 
N. Monroe, an exporter of cattle, against the British steamship Iowa, 
of the Warren line of transatlantic steamers, to recover for damage to 
cattle on a voyage from Boston to Liverpool. The cattle were shipped 
under a spécial contract in writing between the steamship company and 
one Hathaway, made in Boston, and assigned in part by Hathaway to 
Monroe, the provisions of which were expressly assented to by Monroe 
by a mémorandum indorsed on the instrument signed by his agent. 
The material clauses in the contract relative to the questions now before 
the court are the following: 

"Ship to furnish fittings." "The fittings to be such as are used on board 
the steamships of our line, and you [the shipper] are to assume ail risks con- 
nected with said fittings. It is understood that you approve the fittings and 
ventilation of the steamship herein referred to, and that you will not require 
any change in or addition to said fittings and ventilation. Neither the steam- 
ship, her iigents nor her owners, are to be acçouutable for the dangers of the 
seas, or accidents to fittings, water tanks, raachinery, orcondensing apparatus; 
nor for any othor accidents; nor for any action which the authorities in Eu- 
rope or America may take eoncerning the animais, no matter what may be 
the cause or conséquence of such action; nor for any mortality of or injury to 
the animais for any cause; nor for delay in sailing caused by long passage, 
necessary repairs, or any circumstances beyond our control." "Ail questions 
arising on this contract shaU be decided according to British law." 

The contract also prescribed a form of bill of lading to be issued for 
tJie cattle, containing similar exemptions from liability on account of the 
fittings. The steamship sailed from Boston on the afternoon of Tues- 
v.50F.no.7— 36 
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day, April 12, 1887, having on board in ail 347 head of cattle, 232 
of which were the property of thé lifceMht, and 115 belonged to Hatha- 
way. Of the libelant's cattle, 164 were stowed on the forward main 
deck. The rest of his cattle, and ail of Hathàway's, were stowed on the 
spar deck. The cattle on, the main deck were confineA.in pens on each 
side of a passageway running fore and aft, each pen holding four ani- 
malSvWith cleats naîled to the deck toprevent their slipping; 

On !Wiednesday morning the ship ençountered a gale from N, E., with 
a béam sea on the port side, which cansed the ship to lurch heavily to 
starbo^rd. A part of the cargo wag grain in bulk, and diiring the gale 
this appears to bave shifted to starboard, causing a considérable list on 
that sldei and incréasing the lurching, The conséquence was that some 
of the pens on the starboard side of the main deck gave way, the stan- 
chions-^nd head boards came apart, the cleats on the deek were torn off 
by tÈe atruggles of the animais, and the cattle in thèse pens were thrown 
togetihiij in heaps. Twenty-two of them were killed outright, before 
they CQuld be extricatèà; others were se badly injured that they had to 
be slàtightered on thé spot; others suffered from being bruised and 
maîmed. During this time the ship was steering E. S. E. and S. E. by 
E. î Ei-i At 10:30 3P. M. on Wednesday, being then well past George's 
bank, her course was alt^red to S. E. by S., bringing the sea astern, and 
from thaï time the roll of the ship to starboard ceased, and no more 
trouble was experienced, although the gale continued until the next day. 

The défense is that the loss was caused by the périls of the sea, with- 
out any; négligence on the part of the master or ofBçers, and that the 
owners à.i|e exempted from liability by the terms of the spécial contract. 

ThiBre can be no doubt, upon the évidence, that the proximate cause 
of theiloss in this case was not the périls of the sea, but was the insuffi- 
cienoy. pf the cattle fittings. The storm was of no unusual violence, but 
waa fluch as is likely to be met with in any transatlantic voyage. It 
was entered on the ship's log as a 'fmoderate gale." In regard ta the 
fittings thip appeared: The ship had carried no cattle on the main deck 
for seven months prior to this voyage. In the mean time the fittings 
had been taken down and laid away. "ybey were put up again at Bos- 
ton just before the ship sailed. Most of the pens seem to bave been put 
together in a proper manner, and held together; but the pens that broke 
away, the évidence shows, were not suflBciently secured, and that this 
wàs the fault of the carpenters in doing the work. The defective condi- 
tion of the pens was not known to the libelant or his agents when the 
.ship sailed. It was the duty of the ofiiçers of the ship to see that this 
work was well done, and everything made secure and safe for the pro- 
tection of the cattle. Their failure to do this was négligence for which 
the ship '^rid owners are responsible, unless they are protected by 
the e:£emi4tipn, clauses in the contract. Since the décision of the su- 
prême CQXXti m lÀverpool & 6. W. 8team Co. v. Phénix Ins. Co., 129 U. 
S. 397i 9 Sup. et. Rep. 469, the law of this coùntry upon this sub- 
jèct, as admiriîstered in the fédéral courts, is settled. It was there de- 
cided that à contract made in this couiitty for the carriage of goods in 
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a foreîgn shîp to a foreign port, under circumstançes simîlar le those in 
this case, |s tô be construed in the courts of the United States by the 
lavv of this fcbùntry; and by that law an express stipulation by a com- 
mun carrier for hire, whether foreign or domestic, that he shall be ex- 
empt from liability for losses caused by the négligence of himself or 
his servants, is unreasonable, and contrary to public policy, and cannot 
be enforced against the shipper. So far, then, as the exemption clauses 
in the contract in this case were intended to exempt the ship and owners 
from liability for the négligence of her ofRcers, they must be held void, 
and the ship liable for the losses incurred. 

The libelant is entitled to recover in spite of the clause providing that 
ail questions arising under the contract shall be decided according to 
British law. This seems to be an attempt, in an indirect way, to stipu- 
late that the shipowner shall be exempt from responsibility (or the nég- 
ligence of his servants, since the British law is supposed to uphold such 
exemptions. The fonn of the stipulation is immaterial, and as its pur- 
pose is plainly to impose, upon a contract made hère, a! construction 
which our law rejects as contrary to public policy, it must be held to be 
as much a nuUity as the other clauses, which in express terms lirait the 
liability of the owner. The Braniford (My, 29 Fed. Rep. 373, 396. 

One contention of the libelant was that the master of the ship was 
négligent in not earlier heading the ship to the southward, to a void the 
cross seas. In jus ice to Capt. Walters, it is proper to say that it ap- 
pears that this could not hâve been done sooner, without passing over 
George's bank, which is out of the course of steamships of the class of 
the lowa, and where sucb vessels never go, unless driven out of their 
course by stress of weather. Thèse shoals are known to be dangerous on 
many accounts, and he was entirely justified in refusing to change the 
course of the ship until well past them. Decree for the libelant. Case 
referred to an assessor for the assessment of damages. 



The Olive Mount. 
(IMstrict Cawrt, D. Massachusetts. May 87, 189S.) 

1. Saitaoe— Distribution amono Salvoks— When Objection to Wiu. not Lib. 

Seamen, Wtio auttiorizeâ the owner of their veBsel to make settlement Id tbeir 
l>ehalf of ail claims for salva|:e, cannot, after tbe settlement, collect against the 
property saved, if dissatisflea with tbe share of tbe award allowed them by such 
owner. 
S. Bahe — RemesT — Pboper Partt to Sue. 

In such case, their remedy is by libel in admiralty against tbe owner of their 
own vessel to recover tbelr share of the award. 

In Admiralty. Libel for salvage. Dismissed. 
Bordman Hall, for libelants. 
Frédéric Ounninghdm, for claimant. 
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Nelson, District Judge. This is à libel by four séamén , tièîrig part of 
tHe crôw ofthe steam tug William Sprague, owned by the Boston Towboat 
Company, against the bark Olive Mount, for salvage. As the tug was ly- 
ing at Scituate on the evening of July 19, 1891, the attention of the men 
in charge was attracted by a bright light on the eastern horizon, and, pro- 
ceeding out, they fouud the bark Olive Mount on fire, and abandoned 
by her crew. By the exertions of the officers and men of the tug, and 
by the use of her steam pump, the fire was extinguished, and the vessel 
was then towed into Boston, and turned over to the towboat Company. 
The owners of the vessel afterwards paid to the towboat company as 
salvage $2,500, or one half of the value of the property saved, and the 
vessel was then delivered into the possession of her owners. This sum 
was paid and receipted for as full compensation for thé salvage services 
of ail concerned, and it is agreed.by the libelants to be a proper and 
sufficieiit compensation for the services rendered. The libelants after- 
wards nmde demand upon the company for their share of the reward, 
and, the company refusing to pay.them as much as they claimed, they 
broughtthis suit against the vessel. 

Theje are two sufficient reasons why this libel cannot bé bfiaintained: 

1. The évidence' shows conclusively that the libelants èxpected and 
authorized the company to màke the settlement in their behalf of ail 
claiiiis against the vessel for salvage. Three of them testify that they 
expected the company to collect the salvage. The fourth does not quite 
admit this, but he hardly dénies it. They ail had knowledgé of the 
negoti'atiohs going on between the owners of the vessel and the company 
for the settlement; but they made no objections, set up no separate 
claim, lior asked or expected to be consulted. The vessel, also, was de- 
livered up to the owners without objections from them. They claimed 
their share after the money was paid, and it was only after their failure 
to come to an agreement with the company that they brought this suit. 
Their demand on the company ratified the settlement, even if no pre- 
vious authority had been given. 

2. Their remedy is against the towboat company, and not against the 
vessel, Two cases were cited in support of this suit, {The Britain, 1 W. 
Rob. 40, and TAe Sarah Jane, 2 W. Rob. 110,) in which Dr. Lushing- 
TON awarded salvage to seamen, although full salvage had been paid to 
the owners. Thèse cases can be accounted for upon the ground that the 
limited jurisdiction of the admiralty courts in England at that time did 
not affbrd a"ny remedy to seamen by suit against the owners, ànd thé 
law courts not being open to them, there was no way to protect their 
rights but by a suit against the vessel. But that is not the case hère. 
When the owners of a vessel which has performed a salvage service 
niake» a. settlement with the owners of the property saved, and receive 
the salvage, the crew may recover from them a due sharie of thé reward 
by a libel in admiralty. Studley v. Baker, 2 Low. 205. The settlement 
was a just one, and was authorized by the libelants, and, if they are en- 
titled to salvage by the terms of their employment, they ca,n bring their 
suit against the towboat company which collécted it, and is ehtirely re- 
sponsible, and they should hâve done so. Libel dismissed, with costs. 
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Smith v. Hakrison et al.* 
(CtrouU Com% E. D. Pennsylvanla. May 81, 1893.) 

t. Dn^niRBASB— "CUSTOMAKT Q0ICK DiSPATCH. " 

Customary quick dispatch at the port of Philadelphla, In unloading s cargo of 
sngar, requires the use of platform soales to weigh the sugar, wben the cargo is to 
be weighed as delivered. 
i. Same— DUTT OF Chakteker. 

ïhe duty to furnish soales adéquat* to give the degree of dispatoh contracted for 
in the charter is inoumbent on the charterer, although the weighing is done by the 
government. 

Lîbel by George Smith, master of the veesel, against Harrison, Frazier 
& Co. to recover démarrage from unloading the cargo with " customary 
quick dispatch" according to the terms of the charter. Démarrage al- 
lowed. 

Curtis Tillon, for libeiant. 

Richard C. McMurtrie, for respondenta. 

Butler, District Jadge. The suit is brought to recover démarrage 
for delay in receiving a cargo of sugar at this port, under charter dated 
Deceniber 10, 1889, which provides that "the vessel shall be discharged 
wîth customary quick dispatch," and that "for every day's détention by 
respondents' fault £35 sterling shall be paid." It further provides that 
the discharge shall be at such wharf as the charterers designate. The 
vessel reached Philadelphia oiiSaturday, March 8, 1890, and after eûtry 
àt the Customhouse, reported readiness to discharge. On the following 
Monday the respondents ordered her to pier No. 38 South wharves, 
where she docked in the evening of that day. The stevedore (provided 
by respondents under the charter) was promptly ready, with gear erected 
to discharge from two hatches. There are no platform scales at this 
pier, and the sugar was consequently weighed on temporary scales 
set up, which required each bag to be separately put on and taken ofF. 
This method of weighing is inconvénient, awkward, and so slow that 
the sugar conld not be taken as fast as put off from a single hatch, and 
consequently but one was used. The government requires such cargoes 
to be weighed before leaving the wharf; and they are usually weighed 
as taken from the vessel; though occasionally permission is obtained to 
deposit them on the wharf, in advance of weighing. This permission 
may always be had where the wharf is suitable for such deposit. The 
government is only interested to see that they are not removed from the 
wharf until the weight is ascertained. To authorize or justify such 
deposit, the wharf must be covered, (as this was,) and stroilg enough to 
support the weight. Formerly the ùsual method of weighing was that 
adopted in this instance. Within a few years past the large refineries 
hâve erected platiorra scales upon which carts and drays may be driven, 
and the sugar weighed as rapidly as it can be taken from two or more 

'Heported by Mark Wilks Collet, Esq.., of the Philadelphia bar. ■ •• 
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hatches of the vessel. The principal part of the sugar brought to this 
port of récent years hs?', been weighed on thèse scales,— whether un- 
loaded there or at other wharves where such facilities do not exist. 
Brokers and others discharging elsewhere generally convey the sugar to 
thèse scales to avoid delay. In the two years preceding the arrivai of 
this cargo the respondents weighed 395 cargoes received by them on such 
scales, as against 22 cargoes weighed by the old method. The proofs 
justify a conclusion that of the cargoes brought hère by others within 
the same period, about 700 were so weighed as against 18 weighed by the 
old method. It is, I think, justifiable to say that 19 out of 20 of the 
large cargoes coming hère are weighed on platform scales. The govern- 
ment sets up temporary, scales where no other method of weighing is 
provided by the importer. When platform scales are provided at the 
wharf where the sugar is unloaded, or at another to whieh it is con- 
veyed for weighing, the government prefers to use them, as it thus 
saves much time to itself as well as to others. 

In the view I entertain of the case, a more minute statement of 
the facts is unnecessary. As already seen, the charter requires "custom- 
ary quick dispatch" in nnloading. The signification of this language is 
well settled. It is the usual quick dispatch of the port where delivery 
is to be made, as distinguished from the common or usual dispatch em- 
ployed there. It requires haste, — the ordinary hasts of quick dis- 
patch. The subject bas been much discussed, and the following cases 
may be cited: Carsanego y. Wheder, 16 Fed. Rep. 248; Davis v. Pmder- 
gast, 16 Blatchf. 667; Keen v. Audenrîed, 5 Ben. 535; WiUiams v. Theo- 
ibald, 15 Fed. Rep. 469; lAnd&ay v. Ottdmnno, 10 Fed. Rep. 303; Bjor- 
qunssl V. Steel Rail Croèa Ends, 3 Fed. Rep. 718; Davia v. WnUace, 3 Cliff. 
123; Kearon v. Pearson, 31 Law J. Exch. 1; Dahl v. Ndson, L. R. 6 
'App. Cas. 69; Pyman v. Dreyfus, 24 Q. B. Div. 157. 

What customary dispatch in discharging cargoes of Sugar requires — 
whçther the use of modem conveniences for weighing — need not be con- 
sidered. That customary qaick dispatch does require the use of such 
conveniences, I cannot doubt. It is difBcuU to see how the dispatch 
can be hastened in any other way. Possibly it might by setting up 
several temporary scales, but this would require a large force of men, 
would occupy considérable space, and tend to embarrassment and 
confusion. It is not probable that the government would resort to this 
means for hastening the work. The only reasonably practicable method 
of securing haste is, as the expert wilpesses say, by the employment of 
platform scales. 

The dispatch stipulated for in the charter largely influences the freight- 
rate. "Customary quick, dispatch" gives the charterer a lower rate than 
"customary dispatch," and I cannot doubt that when the respondents 
agreed to give the libelant such quick dispatch it was contemplated that 
the modem facilities for weighing should be employed. The spécifie 
goyeming object in providjng such facilities is to save tim^, and thus dis- 
charge vessels speedily. Why then should not a vessel which bas given the 
charterer the benefit of quick dispatch. rates hâve the benefit of such 
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façilitijBS? It may be said tliat it is the government's duty to famisK 
scales; that the charterer bas nothing to do with the weighing. To a 
limited éxtent this is true; but bis obligation requires him to take the 
cargo, as delivered from the sbip, and if it is to be weighed as received, 
(to ascertain bis obligations to the government,) instead of being de- 
positèd (wholly or in part) on the wharf, bis duty requires him to see that 
such facilities for weighing are provided as will enable him to afford the 
dispatch which be bas bound himself to give. The subject does not re- 
quire extended discussion and I will not pursue it. . I hold that the 
" customary quick dispatch " of this port, in the discharge of sugar, is such 
dispatch as can only be afiforded by the use of platform scales in weigh- 
ing, where the cargo is to be weighed as delivered; that the usual cus- 
tomary method of weighing, iinder the circumstances stated, is by the use 
of such scales, wherever haste is required. It follows that the libelant is 
entitled to demurrage. I will not undertake to détermine how much; 
but will refer the question to a commissioner if the parties do not agrée 
about it* 



The Caledoota. 

GoLDSMiTH V. Hendebson et al. 

(District Cov/rt, D. Massachusetts. August 15. 1888.) 

1. SHippisa— Unbbawobtht Vessel— Weak Shaft. 

Where a steamer's propeller shaft, whiohhadbeen long in usé, broke Ih falr 
weather, when the shlp was under ordinary full speed, and no wreokage lay abont 
or rock that could bave been struck, and the shaft showed no fiaw on subséquent 
examination, the court fouud that the sba;ft was weak before the vessel left port, 
and held, that this constituted such a defect as to render the shlp unseaworthy at 
the commencement of ber voyage, and her owner llable for damages arislng out of 
such condition. 

3. SaMB— DAMA8E8— DeLAT— LOSB OF WeIGHT. 

When a shipper of cattle furnished sufflcient provisions to last during an ordi- 
nary voyage, but, owing to the unseaworthlness of the shlp, the voyage was un- 
dulyproloDged, helA, that the shlp was llable for the shrlnkage In the welght of 
the cattle occasioned by lack of provisions. 
3. Same — Pall in Mabkbt Phice. 

In the usual course of the business of shipping cattle abroad, they are sold im- 
mediately on arrivai, Which fact was known to the ship agent when the contract 
for trànsportation was signed. Owing to the unseaworthlness of a ship, the voy- 
age was prolonged 20 days, during Which the market priée of the cattle fell. Held, 
that the shlp w^ llable for the shipper's loss caused by the f ail in the market 
price. 

In Admiralty. Libel by shipper of cattle for damages arising out of 
the breaking ofthe shaft of the steamsbip Caledonia. Decree for libel- 
ant. AfiSrmed on appeal, 43 Fed. Rep. 681, 

Henry M. Rogers and Warren K. Bhdgett, for libelant. 

WiRiam G. Èuasell and George Putnam, for claimantB. 

Nelson, District Judge. The Caledonia sailedfrom Boston, June 15, 
1885, and on June 24, when nine days put, ber propeller shaft broke in 
the stem tube, and the machinery was disabled. The rest of the 
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Voyage was performed under sail, and she arrived at Deptford, July 
20tli, being 20 days beyond her usual passage. The cattle were put 
on short allowanoe, and were landed in an emaciated condition. It 
appeared that theship experienced no rough weather on her passage 
previous to the accident, and that the breaking of the shaft occurred in 
fine weather; that, at the time of the accident, she was under ordinary 
full speed; that there was no wreckage floating about to indicate that 
the ship struck any submerged bulk, and no reef or rock could hâve 
been struck. It also appeared that the propeller shaft nad been 14 
years in use. On her previous trip out, the ship had encountered severe 
gales. Upon examinatipn of the breakage in England, no flaw was dis- 
covered. Upon thesè facts I find that the shaft must hâve become 
weakened from long use, and broke from that cause, and that tliis weak- 
ness existed at the time the ship left Boston, and constituted such a de- 
feot as to render the ship unseaworthy at the commencement of her voy- 
age; and that the exception in the bill of lading of périls of the sea, and 
damage by delays and defects of machinery, was no limitation on the 
warranty of the seaworthiness of the ship, at the commencement of the 
voyage. I find that there was no fault on the part of the ship in not 
accepting assistance from other vessels spoken after the accident. Upon 
the question of damages, it appeared by the agreement of the parties, in 
lieu of a référence to an assessor to assess the da.mage.<ï, that the whole 
amount of damages sufféréd by the libèlant arose from two sources of 
loss, — shrinkage in weight from the protracted voyage, and fall in the 
market value of the cattle during the delay in arrivai; and that thèse 
two causes together made the logg $7,850, and that one half thereof, 
$3,925, was to be attributed to each cause. 

The steamship compahy clairhed that the shrinkage in weight wa» 
caused by the failure of the libèlant to provide sufRcient provisions for 
the cattle during the voyage. Upon this point I find that the libèlant 
provided sufficient provisions for a voyage of the usual length, and that 
was ail which, by the usage of the business, he wàs bound to provide, 
and that the shrinkage in weight was owing to the giving out of the pro- 
visions in conséquence of the delay in arrivai, for which the steamship 
Company is responsible. 

The steamship Company also claimed that, as a matter of law, it 
should not be beld responsible for the fall in market value. But as it 
appeared in évidence that the cattle were not to be sold until their ar- 
rivai at Deptford, and were to be sold immediately upon their arrivai, 
and that this was the usual course of the business of shipping live cattle 
by steamship Une from Boston to Deptford for the London market, and 
that this was knovvn to the agents of the steamship line at the time the 
contraet between.the parties was exeouted and the bill of lading was 
signed, I am of opinion the steamship company is responsible for the 
loss by the fall in the market, as well as by shrinkage in weight, and is 
liable for the whole andount of the libelant's damage from both causes. 
Decree for the libèlant for $7,850, and interest from the filing of the 
libel, and for cbsts. 
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The Favorite. 

Brand et oi. V. The Favorite. 

(District Cown, D. Washington, W. D. May 11, 1893.) 

TuGS AND Tows— Nbgligenob— ÎJnsbawoktht Tow. 

When a scow in tow of a tug oareened and lost overboard her deck load of brick, 
and the court f ound that the leaky and unseaworthy condition of tbe scow was tlie 
cause of the accident, but also that the master of the tug had not made the usual 
examination to ascertain her condition before undertaking to tow her, it was held 
that both tug and tow were in fault, and the owner of the scow should recover 
against the tug but half his loss. 

In Admiralty. Libel to recover damages for négligent towage. 
A. J. Hardon, for libelant. 
Crowley (StSvMivan, foi claimant. 

Hanfobd, District Judge. This is a suit brought to recover damages 
for the loss of a scow load of brick, on the ground of négligence and un- 
skillfulness on the part of the master of the steamer in towing the scow, 
causing said loss. The libelants were owners of the scow and cargo. 
They employed the steamer to tow the scow, loaded with brick, a dis- 
tance of 16 or 17 miles, from the brickyard to Tacoma. In order to 
take advantage of the tides the steamer went for the tow, and started 
with the same on the trip to Tacoma, in the night. After making a 
distance of about seven miles, as the scow appeared to be filling with 
water, the master attempted to run her upon the beach to save her, but 
before he could accomplish his purpose the scow careened so that the 
brick which were loaded upon her deck were dumped into the water and 
entirely lost. The mishap occurred in fine weather and in smooth wa- 
ter. The leaky and unseaworthy condition of the scow was the sole 
cause of it, and for this the libelants, who loaded her and sent her upon 
the venture, must be held to be primarily responsible. But the loss 
could not hâve occurred if the steamer had left her moored as she was 
at the brickyard. The master relied upon an assurance given by an em- 
ployé of the libelants that he had on the day previous let the water out 
of the scow, and that she was ail right, and towed her away without 
making the usual examination to ascertain her actual condition. Had 
he acted with ordinary care and prudence the loss would not hâve oc- 
curred while the property was in his chaire, and for his neglect in this 
respect he is in part responsible for the conséquent damage. According 
to the rule in admiralty the loss must be shared by ail who were contrib- 
utors towards producing it. I find from the évidence that 83,000 brick 
were lost, the market value of which at Tacoma was $9 per 1,000. The 
cost of transportation would h»ve been 40 cents per 1,000. Deduct this 
expansé from the value of the brick, and the différence will bethewhole 
loss. A decree will be entered in favor of the libelant for one half of 
eaid amount, and costs. 
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:.'■! A: ", :■ -..ÇaMB.,».. §C0W;,;17f. .> ,■> :,;■,;>•;:*■■ 
(Dliitriet Court, S- D. Ne!U> TorH- April 80, 189a,) 

.;■;■,! 1 A fiM>' 1-'.- • ,. I- -■;>-, ,-/ ' '-. '■ . , :■.... 

BAtVi.a?^8<xïW8 ApRtOT iKGAM!— To-WÀOB To Port. 

' ' Fétr ««S6*»,' employâd m 'coif ïying refuse f fom New York to the dumping grounds 
oatittâli tff SaudyHoDkj vtrére blown out to sea In a violent gale. Twomenwere 
abdai-deetâh ecow. TogS W«ntoutte)«earob tôrtbem, butwereunable to flnd them, 
and conld not bave brougbt them in if tbey bad been f ound, so heavy waa the 
weatber. Libelant's tug Luokenbaob, a powerful seagoing vessel, wortb $60,000, 
and carrying a orew.of 11 men, theu put out from New York, and, on onçi trip, dis- 
coveredS t«<o-oS the «Sows eO'miléSrïriorifi -Sand^ Hook, and, onasefcond àtteiâpt, 
found àtbird 70 miles at sea. Thèse were brought safçlyiinto port; the fourth 
scowwas never rècovered. The three soowswould in ail probabllity hâve been 
lost but for the Luckenbacb. The lattepwas thô oilly boat, saVe one, capable of 
rondering the service, and that one was unsuccessful. The work was of unusnal 
difficulty, and was attended with danger to the tug. Held, that the libelant should 
ivceilire;m saliiragi, oie thiM 0ll3M00< t&çi -^àlue of thè.scows. H I 

In Âdmiralty^ Lib«4 by Lgwis Luckenbacb against certaîu scows. 
Decree for libelant for salyage. 
Peler S. Cartary for libelant- 
Oarpenfer <fc, M)8Âer, for daimants. i ^ 

Bbown, District Jnôge* On the mornîng of Tuesday, January 26, 
1892, fouï SC0W8 known^s Nos. 3, 5, 16, and 17, employed in carrying 
refuse from New York to the duoiping grounds outside of Sandy Hook, 
gôt adrift in a violent gaie from the northwest. The tug Webster which 
had in charge. Nos. 6, and 17, ha:d fouled her propeller with the hawser 
leading astem, and had become dîsabled; and the tug Nichola, having 
charge of scowsNos. 3 and 16, after vainly endeavoring to assist the 
Webster and herrtow, was obliged toleave her own scows at anchor in 
i order to get vrat&t ; la the inereasing gale of the morning, the anchors 
dragged and ail the scows were carried out to sea. When this became 
known in the harbor, some tugs aoon dfter noon went out to rescue them, 
but after going a few miles outside of Sandy Hook found the weather so 
béavy that their efforts wduld be useless, even if the scows should be 
fouiid, and acoordingly returned withoot having seen them. On Tues- 
day night thfr libelant's tug, the Edgar F. Luckenbacb, with 11 men, 
offlcefs and crew, a large and powerful seagoing boat, fitted for such 
emergencies, and of the value of $60,000, was got in readiness and left 
Atlantic Basin at about midnight. The weather waS extremely heavy; 
but at about 9 o'clocH a. m. on the 27th, scowa Nos. 3 and 16 were 
found about 60 miles outside of Sandy Hook, and brought into the At- 
lantic Basin a little before midnight of the 27th. Neither of the other 
two scows having in the mean timé been discovered by the three 
Other tugs that had put oufe for them, the Luckenbacb about midnight 
of the 27 th started out again, and at about "10 o'clock of the following 
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morning discovered No. 17 about 70 miles froiri SanJy Hoot» and suc- 
ceeded in bringing her into Atlantic Basin, where she arrived about 
1 o'clock. On Friday morning. 

Towaïds midnight of the 27th the wrecking tug Chapman, well 
equipped for such service, also went oui in search of No. 5 and No. 17, 
at about the same hourthatthe Luckenbach left the second time. She 
saw.nothing of either scow, turned about some 10 or 15 miles short of 
the distance the Luckenback went, and retumed unsuccessful. The 
owner of the Luckenbach sent out another tug to find No. 5. She waa 
not found, but was carried far out to sea; and on the morning of Feb- 
ruary Ist, a week after she had got adrift, she was sighted about 100 
miles to the eastward of Cape Henlopen, and the two men on board of 
her were taken off by a steamer bound for Philadelphia. No attempt 
was made to tow the scow into port. A week later, being still afloat 
and coming near causing a collision with a sailing vessel, she was set 
on fire by the latter and presumably destroyed, The River Meraey, 48 
Fed. Rep. 686. 

In the Case of Semas Nos. 9, 16, and 24, 45 Fed^ Rep. 901,this court 
in a somewhat analogous case allowed a salvage award of 25 per cent, 
upon $20,000, the value of the scows recovered, the salving tug being 
worth $15^000. The case was regarded as an extraordinary one, both 
as respects the péril of the ecows and of the persons on board, and the 
heroism of the salvors. In the présent case scows Nos. 3 and 16 were 
worth $16,000; and scow 17, $10,000. The claimants tendored 25 per 
cent.f^.of those amounts, which the libelant declined to accept. The 
onlj' question litigated is whether the circumstances are such as to en- 
title the libelant to a larger award. 

A fair considération of ail the circumstances seems to me to justify 
the conclusion that the Luckenbach is entitled to a somewhat larger 
award than was made even in the case cited. The value of the tug 
employed was four times as great in this case as in that; the service was 
three times as long; and the difiBculties were prolonged in proportion. 
To the fury of the seas was added extrême cold, which covered with ice 
both the tug and scows. The seas washed over the tug at stem and 
stem. One sea nearlj' carried overboard the mate; and the ice rendered 
extremely difficult and dangerous the handling of hawsers and the nec- 
essary movements upon deck in the roUing and pitching of the tug. 
Towing in such cold weather exposed the Luckenbach to péril; and in 
case of any mishap through the breaking of the machinery or the foul- 
ing of the hawser, or the unavoidable racing of the engines, or in ma- 
neuvering with the scows, the péril of the Luckenbach would hâve been 
extrême. 

For the claimants it is insisted that thèse dangers are more fanciful 
than real; that the Luckenbach was built and equipped for precisely such 
service, and was able to render it without danger or risk other than 
such as was incident to her ordinary movements; that neither the crew 
of the tug, nor the men on the scows, sufFered any hardship; that no 
skill was shown or required in taking the scows into port; that the tug 
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lost little tiiné-tbat would in fect h«ve been otherwîae employed; that 
the SC0W8 were not derelict, but had each two men on board; and tbat 
without their assistance the scows could not bave been saved, because 
BOiMnfi or hawser could bave been got on board of them; that the scows 
côUld not bave foundered, or jcapsized, or been swamped; and that the 
danger of collision witb other vessels was too slight for considération. 

■ While thèse objections hâve been forcibly urged with a view to reduce 
th:è libelant's claim, they seem to me not sufficient tô detract from the 
very high merit of the service. The fact that the Luckenbach was one 
of â; Very few harbof boats suitably equipped and able to render this 
service, rather adds to her merit than detracts from it; {Oonst Wrecking Co. 
y.Phomx /m Co., 20 Blatchf. 557, 568, 13 Fed. Rep. 127;) for without 
such boats and the expense of maintaining theni , the property must in such 
cases bo lost altogether. The only other boat shown to kave been avail- 
able and really fitted for the service was the Chapman, and her efforts 
were unstccessful. . Three other tugs made attempts and abandoned 
them, though from the récent Case of Scows No. 9, etc., above cited, 
the hopé of â very conisiderable award was hëld out to them if they were 
successfub That the Luckenbach sbould hâve found aU three of thèse 
boats and ail the other tugs bave found none, is, moreover, the strong- 
est évidence of her skill. No. 5 was not found by any of the other tugs; 
and a fortnight . afterwards, though observed by three différent vessels 
far out àt seà, she was not deemed worth saving, and was finally de- 
stroyed. The évidence leaves no reason to suppose that any better for- 
tune would bave attended the other three scows, and probably ail would 
hâve been lost, had they not been ; found by the Luckenbach. She 
brought them in unharmed. 

That the Luckenbach escaped mishap and injury,does not provethe 
difficulties to be exaggerated or the dangers fanciful; but shows rather 
excellence in her equipnient, and skill in her management. The whole 
trouble originated in the fouling of the Webster's hawser in a much 
milder sea. While towing in such heavy weather, the danger of foul- 
ing the hawser and of breaking the shaft from racing,are wellrecognizad. 
The Lovetand, 5 Fed. Bep. 107. The scows would not indeed sink un- 
less they firét sprang a leak; but upon any suddeh leak on one side, 
they would bespeedily capsized, with a loss of the lives of the men on 
board. 

' On the whole the case appears to be one in which the Luckenbach 
rendered a service which no other boat was able to perform. When the 
enterprise of the whole port was challenged, she alone displayed the 
skill, equipment, fortitude and persévérance necessary to success. Her 
work was attended by unusual difficulty; it was conducted with a skill 
and persistence wbich no other vessel evinced; and besides saving the 
lives of those on board, she rescued three of the four scows from what 
would in aU probability bave proved a total loss. One third of the 
value of the scows saved will, I think, be a proper and well-deserved al- 
lowance, amounting in one case to $5,333.33; and in the other to 
$3,333.33, for which decrees may be entered, with costs. Of the 
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amounts «w^ded one third in each case will go to tbe captain and crew, 
and two thîrds to the owners of tbe boat; of tbe one tbird, $200 in tbe 
fîrst case and $100 in the second, are awarded to tbe master, and tbe 
rest distributed among tbe master, officers, and crew in proportion to 
their wages* 



Car Float No. 5. 
Jones et al. ». Car Float No. 6. 

{District Court, S. D. New York. AprU 88, 1891) 

SitVAOB— Bbachino Lbakt Float— Eicessivb Seccritt— Cobts. 

A float with loaded cars, while in tow of a large tug, got on rocks. After float* 
ing, she was found to be leakiBg badly, and the tug started to beach ber. Two 
smaller tugs were employed for some 10 or 15 minutes iu keeping the float straight, 
and in landing her in shallow water, where the large tug could not go. The owners 
of the float settled wlth the second tug to arrive for $125. Seld, that the tug first 
to assist sbould recelve $200; but as no demand had been made, andas secnrity had 
been exacted in the sum of $5,000, costs were rafused. 

In Admiralty. Libel by Richard Jones and anotber against Car Float 
No. 5. Decree for libelants for salvage. 
AlKcander & Ash, for libelants. 
Wing, Shoudy tSc Putnam and Mr. Burlingham, for claimant. 

Brown, District Judge. On September 17, 1891, about 7 o'clock a. 
if., while the tug Intrepid was towing car float No. 6 witb loaded cars 
firom Wilson's Point to New York, the float, througb tbe parting of the 
hawser, got aground on tbe rocks at Pot Cove in Hell Gâte. When floated 
ofiF she was found to be leaking so much that tbe tug deemed it prudent 
to take her as speedily as pofssible to the flats to tbe eastward of tbe 
Brothers islands. On approaching North Brother the float was yawing 
badly througb partly filling, and signais were sounded by the Intrepid, 
calling for assistance, to which tbe tugs Curtis and Spray responded im- 
mediately. The Spray having previously passed the float and observed 
her condition, recognized the necessity of beaching her at once, and of 
keeping her straight while passing the North Brother ; and she accord- 
ingly went alongside the float at once, without stopping for any prior in- 
terview with the master of the Intrepid, whicb was abead on a hawser. 
The Curtis riot knowing the condition of the float, went alongside the In- 
trepid and bargained with the master to assist the float "around the 
point" for $10; and thereupon took bold. The float was soon beached 
upon tbe flats by tbe aid of the two tugs in shallow water, where tbe In- 
trepid could not go; and afterwards the master ofFered to audit the bills 
of eaCb, whicb was declined. On the same day the owners of the Spray 
filed this libel for salvage. 

I do not crédit the évidence of the claimants that tbe pilot of the Spray 
was told that be was not wanted before he went to tbe float, or was or- 
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d«M dff afteï hfe gôVtîîfere. The ôiaster of the Iritrèpid, Wlo^.-ît is saîdî 
g^ité'tbôsô ordeiSi hàff ûot beeh called as a witness, opt'is'aiiy stifficieût 
f^'ste given for ndt pîroducing hiiïi. ■ His supposed orâfer to' the Spray 
Vi gd%way is sufficieotiy àcconnted for by his order to caSf ofï" the baw- 
ser; and the weight of évidence is clear that the Spray did ndt go along- 
side the Intrepid at ail, but went at once to the float andtook charge of 
her management. Nor is it probable that if the master had ordered him 
away from the first, he would hâve offered to audit his bill after the 
service. 

The assistance desired was, however, comparatively slight; namely, 
some 10 or 15 miniïies' service in keéping the float straight and beach- 
ing her upon the flats a little to the eastward. If the Spray 's services had 
not been expected by thè master of the Iiitrepid, his bàrgain with the 
pilot of the Curtis would evidently be a pièce of cunning approaching 
imposition; if so, it waa voluntarily compensated for by the owners after- 
•n'ards, by the allowapoe to the Curtis of $125, for her services. It seems 
to me prijbable, however, that the master of the Intrepid, seeing that the 
Spray Was going alongside the float, bargained with the Curtis for $10 
as for a merely additional service besides that of the Spray; for the weight 
of testimpny shows that the Spray came up to the float first. The services 
of eithér boat alone would probably hâve been sufiicient; but the cir- 
cumstances were such that the master might well hâve thought best to 
avail himself pf the off^r of both. The Spray having arrived a little ear- 
lier, and having in reality acted as principal as between the two, should 
be allowed more than the Curtis. Two hundred dollars will, I think, be 
a suffîcient arid appropriàte compensation, (^The Jaa. Rumsey, 40 Fed. 
Rep. 909;) but as the libel was filed immediately, and without demand, 
and assecurity in the sum of $5,000 was required, the decree must be 
without costs. 



lUK ttOANOEE. 

Leathem et cd. v. The Boanoee. 
(JXstriot Court, E. D. Wisccmsin. Vi9.j 16, 1893.) 

1. SaLVASB— CONTBAOT. 

A contraot to pay for salvage service a flxeci price absolutely, without respect to 
success or f allure, does not cfiatiKe the ctaaracter of the service. It remains a sal- 
vage service, but tbe measure of compensation is gauged by the contract, and not 
by the danger enoountërëd, or the value of the property salved. 
8. Salvage— JuBiSOTOTioir—LinN. 

A contract to pay a fixed price for a salvage service, in any event, does not aflect 
thé admitràlty jurlsdiction, nor the liengranted bythe maritime law for salvage 
service. 
8. Salvaoe— Fbaudulent Coutbaot. 

A contract between tbe salvors and the owner of the ship, for a fixed sum pay- 
able in respect of the shlpî and for a larger sum payable in respect of the under- 
writers, is tainted with fraud, and will not be enforced. 
4. Salvaob — Mabtbb's Cbktipioatb— Pbaud. 

Settlémehtà by the master, dellberâtely and fairly made, are upheld. Bot suob 
settlementïs, made pursuatit to and in furtherance of a contract to defraud uudeiv 
writers, wiû not be sustained. 
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6, SaLVAOT— IHBÏPIOIBHOT OT WBBOKINa OtTrlTT— HlBINff BT THB DAT. 

'Coinpentotion dàïfnot be abatéâ for inefflciency of wrecking materlal htred at a 
flxed price hy ttae day, and subject to discbarge at t)ie wiU of %\iei master. Bâtain- 
Ing the service, thé contract compensation must be paid. 
{Syllabus ïry the Court.) 

In Adrpiralty. Libel by John Leathem and othew against the pro- 
peller Roa;noke for sâlvage. Decree for Ubelanta. 
Jf. C ifrcwise, forlibelants. 
F. M. Hoyt, for réspondent. 

Jenkins, District Ju,dge. The propeller Roanoke, laden wîth lumber, 
on the eyening of the ëth day of Augu^t, 1891, set out on a voyage 
from.the port of Henominee, Mich., to the port of Chicago, 111. Leav- 
ing her docîi, and in winding to go ont, shestruck-upon a sunken ledge 
pf: rpçk^jOwipg to: the displacement of a buoy; stove a hole 26x20 
anches in beir bottom, on the starboard side near the keel, and some 30 
feet forward of her stem; and sank in 12 feet of water. The deck load 
was removed upotilighters and taken ashore. The master thereupon, 
on the 9th day of August, hired of the libelants a steam pump, which 
was placed upon the vessd, the libelant Leathem accompanying it and 
superintending its, opération. The vessel was floated, towed alongside 
the dock, when, in conséquence of an obstruction in the hole getting 
free, she again fiUed and sank in 10 feet of water. The one pump be- 
ing insufficient, a secopd and smaller pump of the libelants was engaged, 
and, on the lOth of August, placed in position on the vessel. Both 
pumps proving inadéquate to the task of raising the vessel, a third pump 
was procured of other parties on the 13th of August, and, by the com- 
bined action of the three^, the vessel was raised on the 14th day of Au- 
gust. The cargo was removed, and the hole battened up with bags filled 
with gawdust, and planks braçed against the deck. The vessel then, on 
the 15th August, proceeded for repairs to Milwaukee, having the two 
pumps of the libelants aboard, and at work to keep her free. At mid- 
night, on the 15th August, when some three miles off Sheboygan, the 
water was found to be gaining, coming up nearly to the fire-hole door. 
The libelant Leathem waa aroused from sleep, took charge of the opéra- 
tion of the pumps, working them beyond their ordinary capacity, and 
succeeded in lowering the water in the hold, and keeping it from the 
fires. , The vessel was headed for Sheboygan, and reached that port at 
3 A. M. on the 16th August. She vaaâ^e fast to the dock, and about 10 
A . M. listed to starboard, and sank in 1 2 feet of water. This was caused 
by the plugging in some way escaping from the hole in the vessel. 
Various attempts between the 17th and 26th August were madeto right 
the vessel. She was raised several times, but would at once list to one 
side and sink. Another pump was procured from Milwaukee, and 
placed on the vessel on the 26th August, and on the 28th of August the 
vessel was raised, but, while the dry dock was being made ready to re- 
çoive her, she listed to the port side and sank, throwing the boiler of 
one of the pumps into the river and breaking connections. The boiler 
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W^s recovered, the connections repaired, the three pumps agaîn put in 
opération, and the boat was finally raised and placed in dry dock où the 
5th day of September. 

The libel was filed in rem, in a cause of salvage, to recover the reason- 
able worth of the service. At the hearin^ it was amended; ^o compre- 
hend a contract iri the nature of falvage, and to assert a spécifie contract 
for the use of two punips at an agreed rate of $45 and $35 per day, re- 
spectively. The libel also asserted an accounting with the master and 
the owner, and certification of the libelaiîts' claim by the master with 
the consent of the owner. The answer, inter alia, asserts that at Sheboy- 
gan the libelants and claimant agreed upon compensation for the pumps 
at the rate of $45 and $35 per day, respectively, legs 40 per centum; 
and that the certification of libelants' claim was upon the express agree- 
ment that a déduction of 40 per centum should be made from the chargea 
for the use of the pumps, and that, prior to thè filing of the libel, the 
proper amount under such agreemerit had been offered to and refused by 
thè libelants. The answer also asSerts unnecessary delay and miscon- 
duct on the part of the libelants, and that the pumps were ineflScient 
and in bad order and condition, and unfit for the service contemplated. 
The blaimant also insists that the contract service alleged in the amend- 
ment to the libel is not a proper salvage claim, and not cognizable in the 
admiralty as a maritime lien; and alSo that the libelants and claimant 
are résidents of the state of Wisconsin; that the contract for the services 
rendered was made at Sturgeon Bay, in the state of Wisconsin, and crédit 
is therefore presumèd tô hâve been given the owner, and not the vessel; 
that à lien for such services can arise only when the debt is created within 
a state jurisdiction other than that in which the owner résides or to which 
the vessél belongs. 

• The proofs show that the contract was absolute to pay for the service 
of the pumps in any event. The fight to compensation hère is conse- 
quentiy not aflfected by success or failure, nor is the amount thereof 
measùred by the dangers incurred. This is not, therefore, a case of sal- 
vage, pure and simple; for that is a service rendered Spontaneously by 
a volunteer adventurer in the recovery of property from loss or damage 
at sea, under responsibility of restitution, and with a lien for his reward. 
The Neptune, 1 Hagg. Adm. 227, 236; The Thetis, 3 Hagg. Adm. 14, 48. 
The volunteer salvor hàS, in case his efforts are unsuccessful, no recourse 
against the owner. There must be not only the attempt, but an actual res- 
cue. The principle is that, without benefit, salvage is not payable. If 
the property be saved and restored to the owner, he may be held inper- 
sonam, because by the restoration he bas received the benefit of the sal- 
vor's services. The Sahine, 101 U. Si 384. The services hère were not 
those of a volunteer, but were rendered under contract; the right to com- 
pensation was not contingent upon success; the amount of compensation 
■was absolute, a per diem rémunération payable in any event; the service 
could be ended at any time at the will ôf the master. Within the rule 
stated in The Camanche, 8 Wall. 448, 477, that a binding engagement to 
pay at ail events, whether successful or unsuccessful in the enterprise, will 
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bar a claim for salvage, the demand canhot be cottsîdered a salvage claim 
pure and simple, for which compensation is to be awarded upon the con- 
sidérations by tvhich courts of the admiralty are in such cases governed. 
But, because the compensation was not contingent upon success, the 
cbaracter of the service rendered is not changed. The Emviom, 1 Sum. 
210; The Qamanche, supra. The service rendered was a salvage service, 
but compensation is measured by another rule, — not by the danger en- 
countered, or by the value of the property salved, but by the terni of the 
contract, subject to the scrutiny of the court in prévention of fraud or un- 
due advantage. Steamship Co. v. Anderson, 13 Q. B. Div. 651 , 662. That 
is the only change wrought by the right to compensation being made ab- 
solute, and not contingent upon success. 

The jurisdiction of the court of admiralty is not thereby affected. It 
is not open to discussion that the admiralty jurisdiction comprehends ail 
marine contracts relating to the navigation business or commerce of the 
sea. Inmrance Co. v. Durriham, 11 Wall. 1. So those réndering serv- 
ices in the nature of salvage services, under contract, may proceed in the 
admiralty inpeiwnam against their employers for compensation, although 
unsuccessful in saving property, if by the contract the right to compen- 
sation is not made contingent upon success. The Sabine, supra. 

It is nevertheless insisted that, however it may be as to proceedings 
m perscmam, no proceeding in rem will lie upon such a contract, upon the 
ground that, where a service, which would otherwise be a salvage service, 
is performed by contract, the salvor haS no right to retain the property, 
and so cannot proceed against it. The contract hère was maritime in 
its nature. The service rendered was a salvage service, and meri- 
torious. But for the fact that the compensation was_ not contingent 
upon success, there could be no question that a maritime lien ex- 
isted upon the vessel for the service rendered. But for the fact that 
the measure of compensation is limited by the contract, it would be 
gauged by the libéral standard adopted in the admiralty, having 
regard to the risks assumed and the value of the property saved. 
Thèse circumstances do not impress me as availing to deny the lien. 
The contract was one within the scope of the master's authority. His 
action was essential to the préservation of vessel and of cargo from a péril 
of the sea. Kemp v. HaUiday, 34 Law J. Q. B. 246. Such a contract 
binds the vessel. Every maritime contract made by the master within 
the scope of his authority under the maritime law hypothecates the ship, 
gjving the créditer a lien thereon for his security. 3%e Undaunted, 1 
Lush. 90; The Paragon', 1 Ware, 322; 7%e Williams, Brown, Adm. 208; 
The Louisa Jane, 2 Low. 295. It is true the salvor under a contract has 
no right to retain the property, but the right of retainer is one thing, and 
a lien another and différent thing. Possession is not essential to the va- 
lidity of a lien, and for salvage service there is a lien by the maritime 
law. Ouder v. Rae, 7 How. 729. 

This conclusion renders it unnecessary to consider the further conten- 
tion of the claimant that the contract for the service was made within 
the State of the owner's domicile, and therefore that no lien arises. The 
v.50F.no.7— 37 
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' Ij^'here existe, a^ I coiice^ye, by the maritim© Ia>v, irrespective of any 
Olfedit tiQ the pwner, or of.the position a^serted thîit eyery port in the 
stateti^fthe owntir'g dpmicj|le-i8 to, be deemed the hometport of the ship. 

:CQfl;)ii|g» now, to the questjoit^s of the.fact involved„the first one for 
cflR^idçration is the compeijfation contracted to be psiid for the use of 
the t^ii? ,pumps. The ,conten|;ioi)L ,ot the libelants is that the agree'd 
price W}fiflii$é5 and $35.a, day, respectiyely; of the claimant, $35 anà 
è35<(> iWithoutstopping tP; discviss the évidence in détail, I am satisfied 
tbatttteclaiinant's contention is supported by theproofs; that the libel 
origjnajlyfiled proceeded i)igon a qmntVfm, meruit, for the service is of 
persURflye^ force in the conflicti of évidence, I find, however, that the 
contract did not include the services of an engineer to operate the 
pumps,!,,! dp not find that any agreement was reached between the 
parties in that regard. Leathem accpmpanied the pijmps, as was his 
custopi, an4, as he;aBser:t8,"tp seethatthey were used right," the master 
un^ertelsiiig to furnishan engineer^ Afterwards Leathem operated the 
large; puinp) and claims: fpr his services, $10 a day for each pump, al- 
thougl^ij.as ma.tter of fac^, the snaaller one was operated by the engineer 
of t^e. «bip. ; Leathem was not aiUçensed engineer. He had some 
knowledge of operating engines in mills,;b!at was manifestly not an ex- 
pert;at the business. He did, however, with the consent of the master 
andipf the o^vner, operate; the larger pump, and should receive a fair 
compensation for that service. I aee np reason tp allpw him more than 
the, miaal rate shpwn to be paid for such service, $5 a day, and 
that çpipp,çr>sation should be limited to the days he so actually operated 
that pump as engineer. , So nearly as I can estimate the time from the 
evidejipe, whiçh is quite uncertain upon the propf, I détermine the 
number of days'he was so employed at 18 and the libelants are allowed 
190 for that service. 

: It is a#serted by the claimant that at Sheboygan while the attempts 
to raise the ship were in progress, and some eight days before she was 
placed, in 4ry dock, it wa^ agreed between the owner and Leathem, one 
of the libelaçttg,, that the bill for the service of; the pumps should be 
rendered at the, rate pf $45 and $35 per day, respectively, and that there 
should be allowed the ovyner a déduction of 40 per cent, from such charge. 
Thevessel was valued att, $30,000, and was not insured; the cargo at 
$3,800 or $3,900, and was insured. fo other wprds, that there was a 
secret arrangepient, and the cargo was to be charged in gênerai average 
with th© prices' stated, but the; owner was in Jlact to pay only 60 per 
cent, of tbe a.n30unt charged. It wae: testified by the claimant that at 
the timeof the alleged agreement he h,ad become discouraged at the re- 
peated failures to keep the ship afloat, and. was negotiating with othera 
to raise her; that this fact coming to the knowledge of Leathem, one of 
the libelants,: he sijggBSted that there was no need to pay the demanded 
price of $1,000 to raise the ship; that it should not costover $250 more 
to raise her; that it was "an insurance job," and "we bave got to get 
thèse billsnp as high as we can;" and that the cargo would pay 9J per 
cent, of thftcpst. In this there is cprroboration by the master, except 
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as to the amouni of the rét).até, he leavitig tho rooln before the close ôf 
the negotiàtions. On thë 7ih September the master çertified to the bill 
àt the rates specifiéd, without any rebate mentioned therein. He asserts 
that at that time he spoketo Leathem concerning it, who replied "that 
will be an aller considération." In this he is corroborated by bis letter 
to the owner iricloeing the bill, and asking authority to eertify it, in 
which he states the remark of Leathem as to rebate àsgiven in bis testi- 
inony. Leathem dénies this arrangement in toto, asserting that no such 
conversation ever occurred; that the terras of the original contract, as he 
daimed it to be, viz,, $45 and $35 per day for the pumps, were never 
questioned or disputed by thé master; that the subject of rebate was 
never mentioned, and that the master cértified to the bill without re^ 
serve and without suggestion of rebate; that he knew the ship was not 
insured and that the cargo was insured; and that he understood at 
Menominee from the agent of the insurers of the car^o that 9 per cent, 
of the expense of raising the vessel would fall upon the insurers. The 
claimant asserts that he assented to the arrangement without any design 
to defraud the underwriters of the cargo, and without intention to pré- 
sent other than the actual bill of expenditure, and solely because he 
discovered that, with the rebate offered, the per dîem çost of the pumps 
to him would be $12 less than the contract price as claimed by the 
master. He insists that Leathem in proposing this arrangement over^ 
reached himself, failing to perceive that thereby he would receive leiSs 
than entitled to by the contract as claimed by the master. 

I am persuaded by the proofs that there was an agreement for a re- 
bate. Whether or not the rate agreed upon was 40 per cent, may ad- 
mit of doubt. It would seem unnatural for Leathem to assent to a dé- 
duction which would abate his compensation for the use of the pumps, to 
that date, as conceded by the libelants, by some $256, exclusive of ail 
compensation as engineer; and this without any resulting benefit to 
himself, and solely to enable the claimant to recover a lesser amount 
from the underwriters. If that was the rate agreed upon, it indicates 
either a lack of discernment and inattention to self-interest not apparent 
from the appearance of Leathem in the witness box, or a generoUs im- 
pulse growing out of the "hard luck" attending the raising of the ship. 
The latter seems the only probable motive for such an agreement by 
him. It is not necessary to détermine the fact. It sufEces that there 
was an agreement for a rebate, whatever the rate. This agreement was 
suggested by Leathem to the claimant with ft view to the latter obtain- 
ing from the underwriters of the cargo a larger salvage than he ought. 
I think it was accepted with like intent and purpose on the part of the 
claimant. His avowed reasons for acceptance impress me as uncandid. 
Leathem suggested, "It is an Insurance job; we bave got to get thèse 
bills as high as we can." The claimant demurred to the price stated, 
asserting they were not according to the contract. Leathem said, 
"What is the matter with a rebate?" The claimant answered, "I 
listened to that readily, and said, 'Ail right,'" The master's version is 
that the owner replied, "Oh, that is différent." Ail this occurred before 
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any rate of rebate was suggested, Such an offer îs susceptible of but 
one interprétation. It was a bald suggestion to defraud the under- 
writers, The claimanjt's ready assent compels the conviction that he 
waa quick to entertain the offer. Honesty does not listen to suggestions 
of frand with such easy complacency , or yield with such ready assent. 
Honesty is more robust. I am satisfied that both parties conspired to 
perpet^$;te a fraud upon the underwriters. Indeed, it was asserted by 
counsel, at the bar, without dissent, that such agreements are not infre- 
quent in cases of salvage, and that marine underwriters well understood 
th^t tbey were thus imposed upon. If insurance companies submit to 
such imposition, they ^re culpable, in a sensé condoning the offense. 
Such contraets will not îpe tolerated in courts of justice. They will not 
consider them nor enforce them against either party. They will only 
deal yi^ith them in the way of relieving innocent victims of the fraud, or 
of punishing the guilty participants therein. 

it is suggested that the owner could not hâve contemplated a fraud, 
because the cargo could not be subjected to any part of the expense ac- 
cruing gubsequently to ite removal from the ship. Ordinarily such sub- 
séquent expense is incurred to save the ship, and not for the benefit of 
the cargo. There may, however, be cases where such subséquent ex- 
pense would constitute a claim to gênerai average. It may be that hère 
the cargo is not liàble in gênerai average for any portion of the expense 
of raising the ship, whether before or after its removal. It may be that 
it may legally be charged for a proper share of the subséquent expense. 
That dépends, upon facts not disclosed by this record, and is a question 
not in çontroversy hère. See McAndrews v. Thatcher, 3 Wall. 347; Kemp 
V. HaMdfiy, 6 Best & S. 7-23, 34 Law J. Q. B. 233, 243; Job v. Lang- 
ton, 6 E1.4; Bl. 779, 26 Law J. Q. B. 97; Morm v. Jones, 7 El. & Bl. 
523,:26^:Law J. Q. B'. 187; WaUheœ v. Mavr(^am, L. R. 5 Exch. 116. 

: Howeyer that may be, it is clear that both parties supposed that the 
cargo was liable in gênerai; average, and acted upon that presumption. 
Counsel for, claimant suggested that the claimant knew otherwise. There 
is nothing to support the suggestion- To the contrary, from the occupa- 
tions of.tbe parties, the libelant would be in better position to know the 
facts.andthe law applicable in such case than the claimant. If both 
knew the cargo waa not liable, there is no possible motive shown for any 
such, agreement; for rebate. 

It is urged by the libelants that the bill certified by the master should 
be held condugive of thç contract of hiring. Settlements by the master, 
when deliberately and fairly made, are upheld. The Senator, Brown, 
Adm. 645. This bill was, however, presented and certified pursuant 
to and in furth^rance pf the corrupt agreement considered. It is tainted 
with fraud, and çannotbe sustained. It does not speak the agreement 
of the parties. It déclares the fraudulent contract sought to be imposed 
upon the underwriters. 

With respect to the claim to abatement of the amount due because of 
alleged want qf good faith and skill on the part of the libelants, un- 
reasonable delay inthç work, and inefficiency of the pumps, but littla 
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need be said. There was incompetency somewhere with respect to this 
work. It cannot otherwise be accounled for that so much time should 
bave been consumed in raising the ship within a harbor and in smooth 
and shallow water. That incompetency, I think, resta with the master 
and owner, not upon the libelantg. The latter were not engaged as 
wreckers, and were not in control of the work. They hired to the master 
their pumps, and operating service for one of them, at a per diem com- 
pensation. They were subject to discharge at any time at the will of the 
master. He, not they, controlled the opérations. If the pumps were 
inefEcient, or Leathem unreasonably prolongea the work, the master 
had the remedy in his own hands. He could put an end to the em- 
ployment at will. Retaining the service, the claimant cannot refuse 
compensation, or claim abatement of the contract price. Starke v. 
Grillq^, 69 Wis. 203, 18 N. W. Rep. 6. I pronounce for the libelants 
upon the basis stated, with interest from the date of filing the libel, and 
for costs. 



The Beinton. 

The Wilkesbaeke. 

Ulrich v. The Beinton and The Wilkesbarbb. 

(District Court, S. D. New York. May i, 1892.) 

1. Collision— Naerow Channel— Swinging Tow— Failube to Revbbsb in Time. 

A tug and tow and a steamboat attempted to pass each other in the Klll von KuU, 
In a channel 1,000 to 1, 100 feet wide, and exohanged a signal of one whistlè. The évi- 
dence showed that the tail of the tow, which was going with the tide, had swung 
at the time of collision nearly three fourthsof the distance across the channel ; also 
that the steamboat did not reverse, because not thought neoessary, although the 
swinging of the tow was apparent. £eld, that the collision was due to the fanlt of 
both steamers. 

2. Same— Damages— Pehsonai, Injubt— Not Pboximatb Result. 

A boatman, who is not struck or thrown into the water by the blow of a collision, 
but of his own volition remains aboard the disabled boat after collision, his health 
suffering in conséquence of the exposure, cannot charge his Personal injury as an 
item of the damages occasioned by the collision. 

In Admîralty. Libel by Napoléon B. Ulrich against the steamtug 
Brinton and the steamer Wilkesbarre for collision. Decree for libelant 
against both vessels. 

Hyland & ZabrîsMe, for libelant. 

Robinson, Bright, Biddle & Ward, for the Brinton. 

Wing, Shoudy & Putnam, for the Wilkesbarre. 

Beown, District Judge. On the 15th of December, 1891, about day- 
break, as the steamtug Brinton was taking a tow of light canal boats, con- 
sisting of four tiers, with four boats in each tier, on a hawser of 20 fath- 
onis, to the westward through the Kill von Knll in a strong flood tide, 
the tail of the tow, when in the vicinity of the plaster Works at New 
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Brighton, caqae in coUifeion with theisteainér Wilkesbârre, loaded with 
2*00,0 toHS of wal, bonnd eastward ont of the Kills. The libelant's boat 
Waa sa mucb da;màged as to become a total loss. 

ilTtoç width of ther çhaiftBel way at tbe point of collision was between 
1;,Q00 and 1,100 feet. fhe witnesseS for the Wilkesbârre testify that at 
the; timeof the collision she was dose to the Staten island shore, and as 
neai as it was possible, for her to go; while the witnesses for the Brinton 
testifyi that the: tug was within 50 feet of the Bayonne oil dock opposite, 
and that the endof the.tôWidid nbt extend more than 250 or 300 feet 
froHi the: New Jersey shore. If thé latter contention were even approxi- 
«ifttely ccrrect, the sole responsibility of the Wilkesbârre would, be clear; 
for the two beats exchanged a signal of one whistle when about 3,000 
feetîapart, and it was tb^ duty of each to go to the right; and there was 
nqthirtg to prevent the Wilkesbârre from keeping well on her own side 
of thë Chaonel. ; 

1. In the conflict of testimony on this point, not only the évidence 
of the libelant, a disinterested witness, but the drift of bis boat after col- 
lision, satisfies me that the contention of the Wilkesbârre is substantially 
correct; and that she and the tail of the tow at the time of the col- 
lision were nearly three fourths of thé distance towards the Staten island 
shore, and within 300 feet of it. For the libelant's boat, having been 
broken loose by the collision, driftéd up with the flood tide so as to go 
not more than 100 or 200 feet off from the dock at Sailors Snug Harbor. 
A line was gdt out in order to make her tast there; but she drifted on 
beyond. The évidence shows that the set of the flood tide there was 
nearly true, not setting inwàrds more than 50 feet between the place of 
collision and the Snug Harbor dock; so that the tail of the tow at col- 
lision mu^t hâve been abotit three quarters of the distance towards the 
Staten island side. It is not contended that this was necessary for the 
navigation ofthe tow, andit çnainifestly was not. For this I must hold 
the Brinton in fault. 

2. The Wilkesbârre is in fault for not reversing as she might and 
ought to hâve done. The approach of the tow was seen in ample time. 
No circumstances are aiénlioned by the master that are sufBcient to ex- 
cuse this omission. The steamer was perfectly manageable; and the only 
reason finally stated by her master for not reversing is, that until just 
bfifore the moment of collision he thought the toW would go clear with- 
out his reversing. But it was palpable from the position and movement 
of the tow that the tow was on a swing through the effect of the wind, 
the tide, and the tug's port helm. The rules of navigation required the 
steamer to reverse; the master relied upon the calculation of a close 
shave, instead of obeying the rule, and be must abide by the consé- 
quences of his miscalculation. 

8. The clàim for personal injuries should, I think, be disallowed, as 
not resulting directly and naturally from the collision itself, but from 
the libelant^s own volition, as a new agency, in remaining upon bis 
boat some two hours or naore after the collision. Railroad Co.v. Beeves, 
10 Wall. ,176; RaUrmdCo. v. KèHogg, 94 U. S. 469. During this in- 
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terval he was more or less in water, moving around npon Ms bôat m De- 
cember weather; and, as he claîms, he siiflFered considérable injury to 
his health in conséquence. From the collision itself, the libelant re- 
ceived no personal injury; that is, he was not touched by the blow, nor 
thrown into the water. Thé Queen, 40 Fed. Rép. 694. He had the op- 
portutiity of going ashore, if he wished, in a small boat which came 
alongside. He remained on board his own boat, by his own choice. 
This, was for the purpose, no doubt, of looking after his property ; but it 
was none the less by his own volition, as a new agency, and not by 
any constraint of the other vessels. His health suffered from his own 
voluntary exposure. Of the propriety of this exposure he alone had the 
means of judging. 

Whether this exposure Was in fact more or lesS than that to which 
boatmen are accustomed, does not appear. It was his risk, and not the 
steamer's. While it is the duty of an owner to take reasonable care of 
his property to prevent its becoming a total loss, he is not under any 
légal obligation to endanger bis life or health for that purpose. The évi- 
dence, moreover, does not show the particulars as to tiie extent of the 
exposure, or the necessity of it. What the libelant did was apparently 
of no service to the boat. He might as well bave gone âshore at Sailors 
Snug Harbor, where he at first proposed to take the boat, but where he 
afterwards told the men to cast off the Unes. Whatever he voluntarily 
did in this way, places him, I think, in no différent relation to the 
steamers from that of any employé whom he might bave obtained to 
render the same service. Eaoh is the judge of what he may properly 
undertak©; and if the resuit be unfortunate, he cannot go back to the 
original wrongdoer for indemnity. S uch a conséquence is too remote and 
uncertain, and is dépendent upon too many interVening oircumstances, 
to be regarded as the direct, or necessary, or natural resuit of the orig- 
inal wrong. 

Decree for the libelant agaînst both vessels, with costs, witb an order 
of référence to corn pute the damages, if not agreed upon. 



The Jesse Spauldins. 
Hamilton & Meeeyman Co. V. Smith et aï, 

{.District Cown. E. D. WisconMii. May 16, 1892.) 

Collision— OvBETAKiNG Vbssel. 

A leadin? vessel is entitled to keep ber course, and the overtaking vessel mnst 
keep ont of the way until she bas completely passed the other. 
Samb. 

Two tugs were proceeding abreast at full speed for a tow. Swinging to port to 
corne alongside the tow they came in collision, the coUiding tug Changing the course 
of the. other, and driving her into the tow. Seld, the tug to starboard of the other, 
being the overtaking vessel, so remained until she had completely passed the other, 
and cottld saf ely cross her course, or saf ely iuterrene between her and the tow. 
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Z. Siàim— BxcBssiVB BpEBD— CoNTBiBtrriiro: Oausb. 

4. high rate of speed wUl sot be condemned as f ault nnless it oontribnted to oause 
the ooUision. 
iSytlàbtU by the Court) 

In Âdmiralty. Lihel trt personam by the Hamilton & Merryman Com- 
pany, owners of the schooner Butcher Boy, against Thomas H. Smith 
and others, owners of the tug George Nelson, the tug Jesse Spaulding 
being summoned as correspondent under admiralty rule 59. Decree for 
libelant as to the Nelsonj the Spaulding dismissed. 

F. M. Hoyt, for libelant. 

M. C. Krause, for respondents. 

Jenkins, District Judge. This is a libel tn pergonam by the owners of 
the schooner Butcher Boy against the owners of the tug George Nelson 
in a cause of collision. Upon the pétition of the respondents the tug 
Jesse Spaulding was summoned as co-respondent under the fifty-ninth 
rule in admiralty, her owner intervening for his interest. The case was 
this: Early in the morning of September 29, 1889, the schooner Butcher 
Boy was proceeding u-p Lake Michigan, at about four knots an hour, on 
a voyage from Chicago, 111., to Marinette, Wis., the wind being south, 
and the weather fair, and was sorae three miles to the southward of the 
east entrance of the Sturgeon Bay canal, intending to pass through the 
canal. The tugs Jesse Spaulding and George Nelson were lying moored 
to the dock near the east mouth of the canal, the Nelson being some 30 
feetastem of the Spaulding. The tugs were ofequal speed, the Nelson 
making steam somewhat quicker than the Spaulding. The Butcher Boy 
was observed by the tugs simultaneously, and both started in pursuit of 
the tow. The Spaulding got away first, immédiately followed by the 
Nelson. Within a half mile the gap between the tugs was closed, and 
they proceeded abreast, at a speed of 12 miles an hour, within 50 feet 
of each other, the Nelson being on the starboard side of the Spaulding. 
They thus proceeded at full speed until they arrived abreast of or a little 
to the southward of the Butcher Boy, on her port side; the Spaulding 
being about 1,000 feet away, the Nelson 50 feetfurther away, and a half 
length in the lead. At this point, and almost simultaneously, the wheels 
of both tugs were put hard astarboard, swinging their bows to port, in order 
to round to alongside the Butcher Boy. The Spaulding, having a shorter 
turn to make, forged ahead of the Nelson about a quarter of her length, 
and had come around so that her bow was headed about north east to 
the forward quarter of the schooner, and was stiîl swinging with her 
wheel hard astarboard, and but for the collision would hâve swung clear of 
the Butcher Boy. The Nelson swung in towards the Spaulding, was 
caught in her suction, and they coUided; the Nelson striking the Spauld- 
ing on her after starboard quarter, abreast of her engine room door. Both 
tugs at this time were under full speed. The blow caused the Spaulding 
to list over on her port side, changing her course to easterly, and heading 
her directly towards the schooner. They were at this time about 300 
feet away from the schooner. Both tugs reversed their engines, but 
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Y/ere unable to Btop their headway in time. The bow of the Spaulding 
was driven violently against the schooner, striking her on the port side 
about amidships, causing damage, 

The Nelson was at fault. She was the overtaking vessel, and was 
bound to keep eut of the way of the Spaulding. Rev. St. § 4233, Sail- 
ing Rule 22. It is a mistaken idea that, because at the moment of 
turning the Nelson was in the lead by half a length, she ceased to be the 
overtaking vessel. She retained that character until she had completely 
passed the Spaulding. The object of the rule is to avoid collision. 
Hère both vessels had a common object, to attain which on the part of 
the Nelson it was necessary for her, being to starboard, to cross the course 
of the Spaulding to her port side in order to first reach the schooner. 
The Spaulding, as the leading vessel, was entitled to hold her course. 
The Nelson remained the overtaking vessel until she had so far passed 
the Spaulding that she could safely cross the latler's course, or safely in- 
tervene between her and the schooner. The Nelson had full knowledge 
of the position and course of the Spaulding. Attempting to pass, or to 
cross her course, orto intervene between her and the schooner, the Nelson 
must assume the péril, and is responsible for the conséquences. The 
Ehode Mand, Olcott, 505; Kennedy v. Steamboat Go., 12 R. I. 23; The 
Bay Queen, 27 Fed. Rep. 813; The City of-BrochUm, 37 Fed. Rep. 897. 
The Spaulding was not at fault. She had the right, if she could, to 
maintain the lead, so long as she did not improperly interfère with the 
Nelson. Each had the right to move at full speed, navigating properly 
to avoid collision. Smr(7isv. CfowgfA, 21 How. 451, 453. TheSpaulding 
in no way interfered with the course of the Nelson. Her speed was in 
no proper sensé the cause of collision. But for the Nelson's faultj' man- 
agement, the Spaulding would havo cleared the schooner. She had no 
reason to anticipate the wrongful act of the Nelson. Immediately upon 
the collision she reversed her engine and took ail possible action to avoid 
striking the schooner. She did no act that in any légal view contributed 
to the injury. Decree for libelants as to the Nelson, and dismissing the 
Spaulding, with costs against the owner of the Nelson. 



The Nellie Clark. 

FiNLEY V. The Nellie Clark. 

{Vistriet Court, D. Massachusetts. May 80, 1893.) 

CoixisioN — Vesbbls AT Rest — Neoligbnt Lookotjt. 

On the évidence in this case, the court f ound that libelant's boat, which clalmant 
averred was clcsehauled on the port tack at the time of collision, while bis boat, 
the N. C, was closebauled on the starboard tack, was in reality at rest, attached to 
a tra-wl, and in plain sight of tbe N. C, which admittedly had no loobouU Beld, 
that tbe N. C. was Iiable for the oolllsioo. 
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In Ai^aairalty. Libçl ifor collision. Decree for libelant. 
C. T. & T. ff, Rumll, for the Freddie. 
Carver & Bhdgett, for The Nellie Clark. : 

Nelsoît^ District Judge. This is a libel filed by John R. Finley, 
owner of tbe tobister beat Freddie, agàinst the schooner Nellie Clark for 
collision. ïhe collision occurred in. Broad sound, in Boston harbor, on 
the afternoon of June 21, 1891. By the collision the Freddie was com- 
plelely destroyed, with her outfit. The weather waS fine, and the wind 
light. The Nellie Glark was bound ont, and was sailing closehauled on 
the starboard tack, Her contention i» that the Freddie was under way, 
closehtfuled, on the port tack, and that she therefore had the right of 
way, and the Freddie was bound to keep clear of her. The claim of the 
libelant is that bis boat was at rest, attached to a trawl anchored to the 
bottom» This is the only issue in the case, and I find it in favor of the 
libelant, ' That bis boat was fast to the trawl is sworn to by the libelant, 
and by the man who waa with him in the boat, and they are confirmed 
by a witne^s who was in a; boat a short distance away. It is admitted 
that tbere was no lookùut on the Nellie Clark, and I am convinced that 
the accident happened through the failure of the men in charge of her 
to see tbe boat in season to avoid her. The boat was in plain sight, 
an(J there was no excuse for not seeing her. The value of the boat 
and fiilàngs was proved to be $200, and the libelant is entitled to a de- 
ctee for that amount. Decree for the libelant for $200 and costs. 



Thb Essbx. 
(I>t»trtct Court, D. JifassocftMsetf». May 28, 1893.) 

CôMjigtoK— SAnii VBSSBta BuiTiUG— Starboard and Por* Taoks. 

Two Bohooners, tl?e 8, jaM-the E., were close hauled on tUe starboard taok. The 
tlme was night, the weather clear, and lights could be seen plalnly. The B. went 
about on tbe port tack, and afterwards coUided with the B. Her daim was that 
the B. had run across her bow before she had recovered headway after taoking. 
JBeld, on the évidence, that the E. had reoovered her headway, and, being on the 
port tack, was bound to avoid the B. ou the starboard tack, and bence was liable for 
the collision. 

In Admiralty. Libel for collision. Decree for libelant. 
O. T. & T. H. Russeli, for libelant. 
Edward S. Dodge, for claimant. 

Nelson, District Judge. This is a libel filed by the master of the 
schooner Edward Blake of Lockport, Nova Scotia, in behalf of the own- 
ers of the yessel and cargo, against the fishing schooner Essex, of 
Gloucester, in this district;, in a cause of collision. The collision oc- 
curred on the 12thofOotober, 1890, at about 8 o'clock p. M. , near the en- 
tranèe of Shèlbùrn harbbr, in Nova ScOtia. Both vessels were beating 
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into the harbor agaînst a head wind, for shelter, the weather out- 
side being squally and threatening. As they entered the channel 
leading up to Shelburn, both were close hauled on the starboard tack, 
the Essex being the following vessel, and her position being to the 
leeward of the Blake. The Essex» being the faster vessel, passed the 
Blake, and when near the western shore of the channel came about on 
the port tack, and soon afterwards ran into the Blake, striking her on 
the port sideat about a right angle, the latter having kept on her course, 
and not having as yet changed her tack. It is claimed on the part of the 
Essex that the Blake ran across her bow before she had gathered head- 
way after taeking. This is disproved, not only by the testimony of the 
men on the Blake, but also by the extent of the injury inflicted on the 
Blake. She was eut down to below the water line, and her whole side 
broken in, so that she filled rapidly, and was beached to save her from 
sinking. The prépondérance of the évidence is strongly in favor of the 
contention of the Blake that the collision occurred near the mid-channel, 
and after the Essex had recovered her headway and was going at a con- 
sidérable speed. The Blake, being on the starboard tack, then had the 
right ofway, and it was incumbent on the Essex, being close hauled on 
the port tack, to avoid her. The weather was clear, ând the lights of the 
Blake could be seen plainly, and her présence was in fact known to those 
in charge of the Essex. No excuse for the collision is shown on the 
part of the Essex. Decree for the libelant. 



The Sarah Thoep. 

The America. 

Thambs Towboat Co. v. The Sarah Thobp. 

ALLEN a al. V. The America. 

(Circuit Court of Appeals, Second Circuit February 16, 1892.) 

CoLLTsios— Steam Vessels Meeting — Lights— Helm. 

The steamer S. T. and the tug A. met at night in Long Island Souod. The A. al- 
leged that she saw ail the lights of the steamer about a mile away, and ported ; tbat, 
not losing the steamer's green ligbt, she blew one whistle, and again ported ; that, 
hearing thereafter two whistles from the steamer, she blew alarm whistles, and re- 
versed. The steamer alleged that she saw only the green light of the tog; that 
she starboarded to pass under the stem of a sailing vessel; that thereafter she 
beard two whistles from the tug, and further starboarded, and her two whistles 
were repeated ; that, though she shortly afterwards saw that the A. was comihg 
to port, she kect on at fuU speed, her only chance to avoid collision, by that time, 
being to get across the bows of thetag. The latter hit the steamer on her star- 
board side about amidships. The court flnding, on the évidence, that the vëssels 
were meeting end on, or nearly so, held, that the f ailure of the steamer to appreclate 
the relative positions of the vessels, and her conséquent starboarding, were the 
causes of the collision, for wbicb, therefore, the steamer was in fault, 41 Fed. 
Rep. 63Î, affirmed. 

In Admiralty. Appeals from decrëes of the district court of the United 
States for the district of Connecticut, suetaining the libel of the ownera 
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of the America against the Sarah Thorp, and dismissing the libel of the 
OMvnere.of the Sarah Thorp against the America. 44 Fed. Rep. 637. 
The owners of the Sarah Thorp appealed from both decrees to this court. 
Affirnied. , 

Jarm Parker, for the Sarah Thorp. 

Samud Park, for the America. 

Before Wallace and Lacombe, Circuit Judges. 

Per Curiam, We agrée with the conclusions of the district judga 
that the vessels were meeting end on, or nearly so, and that the Thorp 
failed to appreciate the situation by reason of her effort to avoid the sail- 
ing vçssel, a maneuver which placed her in danger of collision with tha 
America, The new testimony as to the usual courses of beats such as the 
Amerjcaj when coming up the Sound under like conditions of wind and 
tidp, does Ilot seem to us to warrant the rejection of her positive testi- 
mony that she passed near Stratford point. The course sworn to by 
her rnaster is not unreasonable, harmonizes with subséquent events, and 
would pring the vessels into yiew of each other, end on or nearly so; 
moreoyer, the testimony from the America is çorroborated by the inde- 
pendent witness from the barge in tow. The decree of the district court 
is affîrmed, with costs. 



The South Brooklyn. 

Castle V. The South Brooklyn. 

(Dlstrlot Court, S. D. New York. April 35, 1893.) 

Collision— Vessbls at Piers— Obstbuctino Pekrt Slip— Saggino. 

Where the évidence inclica1»d that llbelant's canal boat was prpjecting some 80 
f eet across thé mouth of a ferry slip, contrary to the oity ordinances, and the lights 
of the canal boat were hldden bya tug until the ferry boat was wlthinlOO feet, and 
that the approach of the feWyboat was caref ul, and, af ter the lights of the canal 
boat were seen, the best that the ferryboat could do, in view of the locality and 
the tide, was to go ahead, and not stop and back outside of the slip, it was held 
that the ferryboat was not in f ault for entering her slip, nor for the collision which 
ensued by the sagging of her quarter against the encroaohing boats. 

In Admira^tyr Libel for collision. 
Hyland <b ZdbrîsUe, for libelant. 
Burrîll, Zairiskie & BurriH, for claimants. 

Brown, Pistrict Judge. After dark on the 29th of October, 1891, a 
little bèfore 7 o'clock p. m., as the ferryboat South Brooklyn was going 
into her slip between piers 2 and 3, East river, her Stern was carried by 
the Strong flood tide against a tier of five canal boats which had made 
alanding àfèw minutes before at the end of pier 3, whereby the stem 
of the libelant's boat, which was the outer boat in the head tier, was 
damagçd by tlie braces of the ferryboat beneath her guards. The 
above libei was filed to recover the damage. 
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The libelànt contends that the damage was not done by the first con- 
tact with the ferryboat, but by her backing after the contact and then 
going ahead, without giving time for the canal boats to be moved away 
by the two tugs which were outside of the canal boats. Ali the wit- 
nesses upon the ferryboat, however, testify that she did not back at ail; 
and that the damage arose from the first contact, through the sagging 
of the ferryboat in the tide, and her continued motion forward until 
stopped, the braces crashing across the stem of the libelant's boat. 
Such I find to be the weight of proof. The case, therefore, turns on 
the question whether the canal boats were in a proper place, or were 
wrongfully encroaching upon the entrance of the slip; and if so, whether 
the ferryboat was, notwithstanding that fact, chargeable with négligence 
and fault in not avoiding them. 

The libelànt contends that the canal boats did not encroach upon the 
entrance to tlie slip, nor extend beyond the westerly line of pier 3. 
Several of his witnesses, however, give uncertain testimony on this 
point; while Beats and Harris, who were most positive in his ikvor, 
also testified that the ferryboat struck the piles at the corner of pier 3. 
This is so conclusively disproved as to show that those two witnesses 
are not to be relied on. The witnesses from the ferryboat and other 
disinterested witnesses testified that the canal boats did extend to the 
westward of the line of pier 3 a considérable distance, variously esti- 
mated at from 20 to 60 feet. The circumstances of the situation are 
sufiicient to demonstrate the incorrectness of the libelant's theory in 
this particular, and to show that the canal boats did encroach consider- 
ably upon the entrance to the slip. 

Measurements show that the slip is about 144 feet wide; that pier 2 
projected but 10 feet beyond pier 3; that the ferryboat was 184 feet long, 
and her extrême width 62 feet; and that the brace next aft of the ferry- 
boat's paddle box, which was the first point of contact with the stem of 
the libelant's boat, was 122 feet aft of her stem and 62 feet forward of 
her stem. In entering the slip the ferryboat grazed the piles at the 
corner of pier 2 along the blutf of her port bow, and then continued 
moving ahead, being five or ten feet from the side of pier 2 at the time 
of collision. Now, if models be placed upon a plot of the slip drawn 
to scale, it will be seen to be impossible that the collision could hâve 
happened between the brace aft of the paddle box and the stem of the 
libelant's boat, had not the libelant's boat encroached considerably upon 
the slip. The tug Berwind was inside of the five canal boats; so that 
the stem of the libelant's boat must hâve been at least 95 feet outside 
of the end of pier 3, and with the port bow of the ferryboat near the rack 
along pier 2, the stem could not hâve struck that brace 122 feet aft of the 
stem of the ferryboat, unless the canal boat had run at least 30 feet to 
the westward of the line of pier 3, and by so much encroached on the 
entrance to the slip. The canal boats had no right to take such a posi- 
tion. It is prohibited by the city ordinances (Rev. Ord. 1866, p. 293) 
and was an unlawful obstruction to the slip. This I am quite satisfied 
is the primary cause of the collision. 
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,( :'i;iie.circunistanpeg,aseinpt, I think, sufficieht to charge the ferryboat 
Y'ititi fault in attemptipg';to enter her slip instead of Waiting outside un- 
til,4he canal boats shotild hâve been withdrawn. Ùntil the ferryboat 
ha.<l approached within 100 feet of the slip, she had no reason to sup- 
posQi that there i^vas aûy material obstruction to her entrance. Corning 
a,rp!und frppi the west side of Go.yernor's island, the ferryboat had seen 
the.lights of the tug roioying in the slip, had sounded an alarm signal, 
and slQwed when at a considérable distance; and then: the tug was ob- 
servejd ! tp back out of the way. The position and height of the bows 
of, th^itug were such as to hide the much lowerlights of the canal boats 
in front of the pier until the ferryboat was within 100 feet of the slip; 
and.even;had those lights been visible and seen before, their position 
wouid not hâve been such as to show clearly in the nighttime that the 
canal boats were eneroaching upon the entrance to the slip. The tug 
herselfj wfts able to go further back at any moment. When the canal 
bo^ta'r lightB were seen.I am satisfied that a worse collision would hâve 
happeoè^ had the ferryboat reversed. Under the circumstances I think 
sh»4id What was wisest and safest; namely, to go on under a jingle bell 
to make, the straightest possible entrance into the slip. 

iByen had the canal boats been seen earlier projecting some 30 feet 
aoro^ Iheimouth o£ the slip, but leaviug about 112 feet space for the 
ferrybftat's entrance, I am Uot prepared to hold that the ferryboat would 
bjEs bçtiind to wait oulside until the canal boats should be withdrawn. 
In snçh cases, where a : reasonable space is leit, and where the danger 
froni, collision is only guch comparatively small injuries aà may arise 
from the sagging of boats against each other in the entrance of slips, it 
might, I think, well be jheld that boats which unlawfuUy obstruct the 
entrance take ail the riçks of the sagging arising from variable currents, 
proyide4 the ferryboat so entering uses reasonable skill; and that where 
80, mofih. space is still left, the ferry boat should not be held chargeable 
with either négligence or fault for attempting to enter at ail. See The 
Express, 1 U. S. App. 109, 49 Fed. Rep. 764. Without passing, how- 
ever, npop th*' latter point, I am satisfied that the libel should be dis- 
missed .flpon the grouuds previously stated, with costSi 



Thë T. B. Van HoOTEN. 

Céstbal Railroad of New Jeksey v. The T. B. Van Hocten. 

(Dfafrtet Gffwn, S. D. Ném York. -■ AiirU 25, 1893.) 

CoLLisiçN— Stbam Vbsspis Cbossino— Btakboakd Hand— Sionals— Retebsino. 
A'steaw tuè'l^^àsgoingf nj) lire North river with a car floatalongside. A terryboat 

i sterted îi-dai NèwYorktO CJommuiiipaw, the doùrBes of the ves^els thus belng 
crossWise «Qurses, wit^ ttie ferryboat on théstarboard hand of the tug. The ferry- 
'bdat slorwed iabont oûethlrd of the wây across the river to allow a raft to pass. 
She then started up, and a half minute after gave onewhistle to thé tug, when the 
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latte> wa'sSOffqr 600 feetbeloWher in the river. The tug gave no signal, ana tliè 
floatshortly afterwards struck the ferryboat. Held, both in faultj— the tugt (1) for 
not going to tbe right, (3)'fbt' Uot signaling hér airection 'to the ferryboat, (8) for 
not rsvecsing in a situation that involved rlsk Of collision; the ferryboat, for not 
giviag the signal indicating her intention to pas? ahead of the tow until it wss too 
late to be of aûy use. 

2. SaME— TlMELT SiGNALS— INSPÉOTOR'S KuLES. 

"Thegiving of timely signais, In obédience to tbe inspector's rules, is among the 
cumulative means provided by law for avoiding collisions, is necessary in harbor 
navigation, and tbe failure to observe this raie is one of the moat prolifio causes of 
disaster. " 

In Admiralty. Libel for collision. 
Carpenter d: Moaher, for libelant. 
Wilcoxf Adams & Grem, for claimants. 

Brown, District Judge. Before light on the momîng of January 28, 
1891, as the ferryboat Elizabeth was lûaking one of her regular trîps 
from Liberty street, New York, to Communipaw ferry, Jersey City, she 
was run into in about mid river by a car float going up river in tow on 
the starboard side of the steam tug T. B. Van Houten, and received 
damages to her wheelhouse and machinery, to recover which the above 
libel wasfiled. 

The tide was ebb; thé weather clear, but dark, and good for seeing 
lights. The Van Houten had conae around the Battery and was bound 
for the Pavonia ferry, Jersey City, and was heading about N. N. W. 
The ferryboat, after getting about a third of the way across from the New 
York shore; had been obliged to stop hér engines to allow a steam tug 
with a raftof logs, in ail about 300 to 400 feet long, to pass down ahead 
of her with the tide. The ferryboat did not, however, whoUy losé her 
headway ; and as soon as the raft was clear, shè started her engines 
ahead, her course being directed nearly straight across the river, but a 
little upwards. The Van Houten was then probably about 100 or 150 
yards further out in the river than the- Elizabeth. Soon after starting 
up, probably about a half a minute after, the Elizabeth gave one whistle, 
and heard a whistle from the Van Houten, which, as several witnéSses 
testify, was understood as a reply. The pilot of the Van Houten testi- 
fies that he heard no whistle from the Elisabeth and gave none to her ; but 
that he gave an answer of one whistle about the same time to a signal of 
one whistle that was received from another tug, the Beach, which was 
going down river to the westward of both. The pilot of the Elizabeth 
and other witnesses testify that when the Elizabeth started up after the 
raft had cleared, the Van Houten was a quarter of a mile below him. 
Several witnesses for the Van Houten, including the pilot, make the Van 
Houten at that time only from 500 to 600 feet below; and sUch I think 
is the weight of the testimony and of the circumatantial évidence. 

I hâve no doubt that the primary fault in this collision was the Van 
Houten's. She had the ferryboat on her starboard hand; she saw and 
recognized the Elizabeth at an abundant distance, and knew that the 
checking of her speed for the rait was but temporary, and that the Eliz- 
abeth had the right of way. When she started up on clearing the raftj 
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that was plainly visible, had a proper lookout been maîntaîned. Yet 
according to the pilot'S bwn story, he continued on across her course 
without giving her any signal xfrhatsoever, and without reversîng until the 
Beàch's whistle wàs heard, a half minute after the ferryboat had started 
up, when it was too laie to be of any use. He thus violated three of the 
express TUles ; namely, (1) in not going to the right in that situation ; 
(2) in not signaling the Elizabeth to indicate the direction he intended 
to take ; (3) in not reversing in time in a situation that involved évident 
risk of collision. 

I think the ferryboat is also in fault for not giving a timely signal to 
the Van Houten. The two boats were on crossing courses, and risk of 
collision was plain, if both kept on. The time when the raft cleared 
and the ferryboat started up, was the extrême limit at which she could 
be expused for delaying her signal. When she gave her signal about half 
a içiniule afterwards, it was too late. The Van Houten, being incum- 
beredj Gould ijot then go astern ; and' she reversed at once, but could not 
avoid collision. It is probable that this signal was given at the same 
time the signal of the BeaCh was: given, as only one sigiial was heard by 
the Vai), Houten, and the Elizabeth did not hear the signal of the Beach. 
In my judgment the ferryboat's signal should hâve beeri given be- 
fore the .raft had passed; for the ferryboat had way on; the Van Houten 
was seen to be much nearer than half a mile, and was in fact less than 
one-eighth of a mile distaint; and the fact that the way of the Elizabeth 
had been checked by the raft when she was so near the Van Houten, 
madeit spécial! y appropriate that her purpose to go âhead of the latter 
should besignaled to the Van Houten as required by the inspecter'» 
rules, sinpe without any signal the latter might possibly suppose the 
ferryboat would wait till the Van Houten had passed. The Van Houten 
indeedhad no right to ôount upon it; and it was, therefore, no légal 
excuse to her for omitting the proper signal on her own part, or for not 
proceeding as the rules required. 

Itistrue also that the Elizabeth had a right to expect that the Van 
Houten would keep out of her way; but that was no excuse for the 
Elizabeth in omitting to give a timely signal in obédience to theinspect- 
or's rules indicative of her intent to increase her speed and go ahead. 
The rulesas to signais being authorjzed by law (Rev. St. § 4412) bave 
the sanse force as the statutory rules when not in conflict with the latter. 
The B.B. Saundm, 23 Blatchf. 378, 387, 25 Fed. Rep. 727 ; The Dmtz, 
29 Fed. Rep. 628 ; U. S. v. Miller, 26 Fed. Rep. 97. They are among 
the cumulative means provided by law for avoiding collision. Their 
usefulness and absolute necessity in harbor navigation are attested by 
daily expérience ; and the failure to observe them in time is one of the 
most proliflc causes of disaster to property and life. Had a timely sig- 
nal been given by the ferryboat, as late even as when she started up, 
there is no reason to suppose the Van Houten would not hâve heard it 
and goue astern aceordingly. For thèse reasons the damages and cost» 
must be divided j and the libelant is entitled to recover for only one half 
itsloss, 



8TATB V. SDLLIVAH. £93 

Statb V. SuuJVAH a ol. 
(Ctreuit Court, W. D. North Carolina. Aprll 20, 18M.) 

L Remotai. of Causeb— Prosboution of Retenus Ofpicbb— Dbputt Cîlbkk— Riy. 
Bt. § 648. 

Thè removal of a prosecution against a United States revenue offlcerfrom a state 
to a fédéral court Is effected, and complète jurisdiction acquired, immediatelyupon 
the filing of a proper pétition tberefor in the derk's office of the fédéral court; and 
the subséquent issuance of a writ of certiorari or habens corpus cwm catisa is but 
the useiof auxiliary process, and the performance of a ministerial duty. When, 
tberefore, such pétition is filed during v^acatiou, and in the absence of the clerk, thft 
proper writ may be issued by bis deputy, and it need not show upon its face that 
the clerk bas held the pétition to be sufflcient. 

L Sa^b^Qpbtiobari to Statb Court. 

The statute provides in such case that when suit is commenced in the state court 
by'summons or other process, exoept captas, the clerk sball issue a writ of certi- 
orari, but that when it is commenced by cavias, or any other similar form of pro- 
ceeding, "by which an arrest is ordered, " the clerk shall issue a writ of halbeas 
corpus cum causa. Held, that the statute must be liberally construed as part of 
the revenue System, and that a writ of certiorari was therefore properly issued 
when the ofBcer had been released on bail, and had made no application for the 
writ of habeas corpus cum causa. 

>. BiMB, 

In such case a writ of certiorari addressed to the marshal of the district, instead 
of to the state court, commanding the marshal to make known to the clerk of the 
stat« court the removal of the cause, and that such court is required to send a 
transcript of the record to the circuit court, is a sufflcient compliance with the 
statute. 
4. Bake — Wàitbr — Defensb in State Court. 

Where a state court proceeds with a prosecution against a United States marshal 
after he has eSected a removal to a fédéral court, he does not lose bis right of trial 
in the latter court by defending in the former. 

At Law. A motion to proceed with the trial of thîs case, removed 
from the state court, the state court having declined to recognize the right 
of removal, and tried the case. 

Benjamin F. Long, for plaintiff. 

R. Z. Linney and M. S. Mott, for défendants. 



DicK, District Judge. Many state and fédéral courts of the highest 
authority hâve heard argument and carefully considered questions of law 
arising under section 643 of the Revised Statutes of the United States,' 

■Rev. St S 648: "When any civil suit or criminal prosecution Is commenced in any 
court of a state against any offlcer appointed under or acting by authority of any rev- 
enue law of the United States, now or hereafter enacted, or against any person acting 
under or by authority of any such ofBcer, on account of any act done under color of bis 
office or of any such law, or on account of any right, title, or authority claimed by such 
of^cer or other person under any such law, or is commenced against any person holding 
property or estate by title derived from any such offlcer, and aftects the validity of any 
such revenue law, or is commenced against any offlcer of the United States, or other 
person, on account of any act done under the provisions of title 26, 'the élective fran- 
chise,' or on account of any right, title, or authority claimed by such offlcer or other 
person under any of the said provisions, the said suit or prosecution may, at any time 
before the trial or final hearing thereof, be removed for trial into the circuit court next 
to be holden in the district where the same is pending, upon the pétition of snch de- 
fendant to said circuit court, and in the f oUowing manner ; Said pétition sball set f orth 
the nature of the suit or prosecution, and be verifled by affldavit; and, together with a 
certiflcate signed by an attorne^ or counselor at law of some court of record of the state 
where such suit or prosecution is commenced, or of the United States, stating that, as 
eounsel for the petitioner, be has examined the proceedings against him, and carefully 
v.50F.no.8— 38 
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and in able, elaborate, and positive décisions declared its constitution- 
ality, and forcibly annbunced the Wise and just principles of public 
policy upon which it is founded. They bave also clearly defined the 
extent of its operationVatid the metKods of procédure for thé application 
of its provisions iu th.e administration of justice. This statute is highly 
remédiai, and I am of ppmion that it should receive a libéral construction 
in ail courts, as expérience bas showA that it is essential to the eflfectual 
enforcement of the internai revenue laws of the fédéral government, 
which is the com mon government of the people of ail the stalies of the 
Union. This statute iâ not a usurpation of authority in disregard of the 
rights of the states. It certainly cannot be considered as unjust and un- 
reasonable for the fédéral government to assert the constitutional and es- 
Sential right to investigate in its own courts the alleged wrongful con- 
ductof its own officers when acting under color of its authority, and in 
obédience to its mandates. Such a right is inhérent atjd inséparable 
from the nature of our gênerai government, and the exercise of such 
powléi' ié an imperative duty, the performance of which is indispensable 
to its existence, and the proper and eflBcient discharge of the important 
funçtibùs with whiçh it ià invested by its constitution and laws. Thèse 
fundamentaï principles hâve been so often, ably, and fully considered 
and déteimlined in judîcial opinions that I deem further discussion un- 
necessary in this case. In the case of State v. Hoskins, 77 N. C. 530, 
thè coïistïuction of this statute was involved, and Reade, J.,in deliver- 
ing the Opinion of the court, clearly and forcibly states principles of law 
that bave been approved by many subséquent décisions of other courts: 

"Where a United States offlcer is chargea with a duty, and does acts, under 
Coloir bf his duty, which but for bis office would be a crime against the 

inqtuired into ail the matters set forth in the pétition, and that he believes them to be 
true, shall be presented to the said circuit court, if in session, or, if it be not, to the olerk 
thereof at his office, and shall be flled in said office. The cause shall thereupon be en- 
tered on the dooliet of the circuit court, and shall prooeed as a cause originally com- 
menced In that court; but ail bail and other seourity given upon such suit or prosecu- 
tipn sh^U continue in lilce foro^and eflect as if the same had proceeded to final judg- 
nïent&nd exécution In thé state'èôurt. When the suit is commeaced in the state court 
by summonsi sobpœna, pétition, or another process except captas, the clerk of the cir- 
cuit court shaU issue a writ q| cçrtiorari to the state court,^eauiring it to send to the 
circuit court the record and proceedingB in the cause. When it ts commenced by en- 
vias, or by auy other similar f orm of prooeeding by which a Personal arrest is ordered, 
he^shall issue a writ othabeaaisorpuB oum cavjia, a duplicate of which shall be deliv- 
ered to the olerk of the state court, or left at his office, by the marshal of the district, 
or his deputy, or by some pecson duly authorized thereto; and thereupon it shall be the 
duty of the state court to stayall further proceedings in the cause, ànd the suit orpros- 
ecution, upon âelivBryof such process orleavlng the same as aforesaid, shall be held to 
be removed to the circuit court, and any further proceedings, trial, or judgment therein 
in the state court shall be void. And, If the défendant in the suit or prosecution be in 
actual custody or mesne prooess therein, it shall ba the duty of the marshal, by virtue 
of the writ of hobeas corpus oum causa, to take the body of the défendant into his 
custody, to be dealt with in the cause aocording to law and the order of the circuit 
court, or, in vacation, of -any Judge thereof; and if, upon the removal of such suit or 
prosecution, it is made to appeau to the circuit court that no copy of the record and pro- 
ceedings therein in the state court can be obtained, the circuit court may allow and re- 
quire the plaintill to proceed de novo, and to file a déclaration of his cause of action, 
and the parties may thereupon pt^oceed as in actions originally brought in said circuit 
court. On failure of the plaintiif so to proceed, judgment of non vrosequitunr may be 
rendered against him, with costs for the défendant.^ 



STATE V. SULLIVAN. 59& 

state, then and in tbat case the United States courts hâve Jurîsdlction, and 
under the act of congress can reraove the case from the state courts into the 
fédéral courts. Tbis power is indispensable to the United States, and is in 
np wàyderogatoryto the state." 

In the case of Ableman v. Booth, 21 How. 506, the suprême court de- 
fines with great cleafness and force the constitutional relations existing 
between the courts of the states, the people of the states, and the fédéral 
government. The faithful observance of the duties of such relations is 
essential to the peace, harmony, and prosperity of the national Union. 

Upon careful examination of the proceedings instituted for the removal 
of this case from the state court to this court for trial, I find that they 
are in substantial conformity to the act of congress. The pétition of the 
défendants represented that they were ofBcers and agents of the govern- 
ment, duly appointed and acting under the revenue laws of the United 
States, and that the acts for dolng which they are eriminally prosecuted 
in the state court were acts donc under color of their office and employ- 
ment, and in the performance of their officiai duties, in the enforcement 
of said revenue laws. The représentations set forth in their pétition , 
showing the nature of the prosecution and the authority and circum- 
stances under which they acted, were duly verified by oath, and by the 
certificate required by law to be given by the légal counsel of the peti- 
tioners. As the circuit court was not in regular session, the pétition was 
presented to the deputy clerk of such court at his office in Statesville, 
and was duly filed in said office, and the case was thereupon entered on 
the docket of the circuit court, to be proceeded with as a case originally 
commenced in said court, and a writ of certwrari was duly signed and 
issued by a regularly appointed and qualified deputy clerk, acting in the 
name of the clerk of the court. This writ was placed in the hands of 
the marshal of this district, and a duplicate copy was delivered by him 
to the clerk of the state court before the commencement of the trial of the 
case in said court. As the défendants were on bail, and not in actual 
custodyt a writ of habeas corpus cum causa was not applied for in the péti- 
tion, and was not issued by the deputy clerk. The recognizance in the 
state court was transferred by opération of law in the removal of the case, 
and the défendants were under obligation to appearin this court and 
answer the charges in the indictment found by the grand jury of the state 
court. 

I entertain the opinion that when proceedings for the removal of a 
criminal prosecution from a state court to a fédéral court for trial are in 
conformity to the act of congress providing for such removal, the repré- 
sentations averred in the pétition of delendants, constituting sufficient 
grounds for removal, verified by oath and by certificate ot counsel, niust 
be accepted as true, and the case is ipso facto removed to the circuit court, 
and thejurisdiction of the state court isat an end, unless the case shall be 
remanded thereto. Bpear, Fed. Jud. 484. The rights of the défendants 
and the jurisdiction of the circuit court dépend upon the authority of 
law , and notupoB the correct performance of a ministerial duty by the clerk 
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ofthe court. The act of congreas does not invèst the clerk with any 
jadicîal function or discrétion, but commands him to issue the prescribed 
auxiliary remédiai process to prépare the case for trial. No duly au- 
thenticated record of the state court has been returned by the clerk, in 
obédience to the writ of certiorari, but I am informed that no objection 
was made in the state court as to the regularity and sufficiency of the 
proceedings for removal up to the time of filing the pétition in the office 
of the clerk of this court, and the entering of the cause upon the docket. 
The refusai of the court to recognize the right of removal was founded 
upon the fact that the writ of certiorari was not personally issued by the 
clerk; and the court was of opinion that such writ, signed and issued by 
the deputy clerk in the name of the clerk, was irregular, erroneous, and 
void. The act of congress, in express terms, prescribes the nature of 
the représentations that must appearîn the pétition, the method of véri- 
fication, and the mannet of filing the same. When thèse requisites are 
complied with, the proceeding at once has the operative force and éfi'ect 
of removing the case, as the statute positively déclares that " the cause 
shall thereupon be entered on the docket of the circuit court, and shall 
proceed as a cause originàlly commenced in that court." This clause, 
so cleàr and imperative in its terras, must, under a reasonable construc- 
tion, hâve the force and effect of conferring paramount jurisdiction on 
the circuit court, and fuU power to proceed, at once, to hâve the cause 
prepared for trial. This jurisdiction is as complète and plenary as if the 
cause had been originàlly commeheed in the court. As this court had 
rightfuUy acquired jurisdiction under a paramount coustitutionaliaw of 
the United States, the state court waa divèsted of its former jurisdiction, 
and could not legally proceed to try the cause. The writ of certiorari 
mentioned in section 643 is an auxiliary writ of the court, issued by 
its ministerial officer, the clerk, or the regularly appointed and qualified 
deputy clerk, in order that the removed cause may be tried as fairly and 
speedùy as possible. Thepurpose of issuing such writ is to procure the 
record of the state court, so that the circuit court may proceed with the 
case where the jurisdiction of the state court ceased. This writ was 
also intended to give the state court notice ofthe removal of the cause, 
so that it might hâve an opportunity of complying with a duty ex- 
pressiy imposed by a paramount law of the fédéral government. The 
subséquent clause in the statute, declaring that "the suit or prosecution, 
upon the delivery of such process, or leaving the same as aforesaid, shall 
be held to be removed to the circuit court, and any further proceedings, 
triai, or judgment therein in the state court shall be void," was intended 
as a positive inhibition of any further proceeding in the state court, and to 
authorize the circuit court to proceed in the manner provided . Conceding 
for a moment that the objection to the ministerial process of this court has 
some légal foundation; it is merely technical, and does not afifect the mér- 
ita of the case. As the process issued from a court having rightful and 
compétent jurisdiction ofthe case, it was not void, and could only be ir- 
regular or. erroneous. Even if it was irregular or erroneous, it gaVe full 
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and explicit notice of the assumed jurisdiction of the court, and of the 
rights claimed by the défendants under the constitution and laws of the 
United States, as well defined and established by décisions of our state 
suprême court and the suprême court of the United States. State v. iïbs- 
hins, 77 N. C. 530; Tmneme v. Davis, 100 U. S. 257; Davis v. South 
Carolmn, 107 U. S. 597, 2 Sup. Gt. Eep. 636. Under such circum- 
stances it seems to me that the state court could, as a matter of comity 
and common justice, hâve given the défendants a reasonable opportunity 
of having a mère irregularity of proceeding corrected, and thus ad- 
minister substantial justice, and avoid any occasion for conflict of juris- 
diction between a state and fédéral court exercising jurisdiction in the 
same territorial limits. Judicialcontroversies are always unpleasant and 
unseemly, and should be avoided, unless such conflicts are necessary to 
a proper enforcement ol' the law, — to secure the légal rights of citizens, 
the right of thegovernment, and the impartial administration of justice. 
The défendants, bymaking the best défense they could in the state court, 
neither lost nor impaired in the least degree their right of trial in this 
court, which was claimed by them in the manner provided by law. 
Steamship Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct. Rep. 58. 

I will now proceed to consider more particularly the nature of the writ 
of certiorari, issued by the deputy clerk of this court in the name of the 
«lerk, to ascertain whether the action of the deputy was in accordance 
with officiai duty and power. At common law the writ of certiorari is 
used for two purposes: (1) As anappellate proceeding for the re-exam- 
ination of some action of an inferior tribunal; and Q2) as auxiliary 
process to enable a court toobtain further information upon some matter 
:already before it for adjudication. U. S. v. Young, 94 U. S. 258. It was 
for this last purpose tihat the writ was issued in this case. In its rela- 
tions to this court the state court is in no sensé of the word an inferior 
court. The proceedings in this case are not appellate in their nature. 
They were instituted under a positive and constitutional law, which en- 
titled the défendants, upon niaking a certain représentation of facts, in a 
properly verified pétition, to hâve a case untried and pending in a state 
-court having jurisdiction removed for trial to a fédéral court which had, in 
.accordance with law, acquired, not concurrent, but paramount, jurisdic- 
tion. A court must hâve compétent jurisdiction of a matter before it can 
.award a writ of certiorari. When a valid law confers upon a court jurisdic- 
tion to issue a writ of certiorari, such jurisdiction must necessarily be su- 
perior to the jurisdiction to which the writ is directed; for such writ com- 
mands the performance of a duty. Such superior jurisdiction is derived 
from positive law, and is in no way dépendent upon the formai correctness 
of the writwhich the court issues in order that it may exercise its vested 
jurisdiction with intelligence and dispatch. When this case was prop- 
erly entered upon the docket of this court, jurisdiction to issue the writ 
■of certiorari and try the case was conferred by the act of congress, and 
was superior to the jurisdiction of the state court. The writ issued did 
not enlarge the jurisdiction of the court, but was only auxiliary process. 
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toobtaih the recordof î&ecase, and enable this court tb exercise juris- 
diction speedily and justly. Conceding for a monrient that congress 
bas the power to confer jtidicial functions upon a cleric of a circuit court, 
no such législative interitibn can be inferred from the language of im- 
perative command used in the statute, — the clerk " shall issue a writ of 
certiorari to the state court, requiring it to send to the circuit court the 
record and proceedings in thecause;" If a judge in court had made such 
an order, a deputy clerk would undoubtedh'^ bave acted as a ministerial 
officer in issuing the writ. The positive order of the law is certainly as 
mandatory as the order of its judicial officer. This writ is generally 
awarded as an auxiliarj' to the exercise of judicial authority, but there 
is nothing in the constitution that prevents congress from directing the 
clerk of a court to issue such writ in bis ministerial capacity. A return 
to the writ can properly be made by the clerk of the inferior court under 
bis hand and the seal of the court. If the défendants in this case had 
been in actual custody, and in their pétition had made application for 
' a writ of habeas corpus cum catisa, there is no reason wby the deputy 
clerk sbôuld not bave issued the writ; This is not the high prérogative 
writ of habeas corpus, whioh can only be awarded by judicial authority. 
AU kinds of writs of habeas corpus are subject to the control and régula- 
tion of congress, acting within the limits imposed by the constitution. 
Congress bas conferred power upon the courts of the United States to is- 
sue "writs of habeas corrpus," and this grant of authority includes every 
species of the writ. Rev. St. U. S. §751; Ex parte BoUman, 4 Cranch, 
75. In section 752, congress bas only conferred power upon the judges 
of said courts, in vacation, to award writs of habeas corpus for the pur- 
pose of an inquiry into the cause of restraint of liberty, — the high préroga- 
tive and judicial writ. In section 643, congress bas seen proper to em- 
ploy the old common-law writ of habeas corpus cum caivsa to be issued by 
a court in session, or clerk of the court in vacation, in the removal of 
certain specified cases from state courts to fédéral courts for trial. This 
writ; had become almost obsolète in England and this country, and we 
musfc look to the common law to ascertain its nature and application. 
This old common-law writ issued out ôf the courts of Westminster, and 
atîbrded a very libéral and expéditions mode of procédure for the removal 
of causes. It was grantable of common right, at ail times, wilhoutany 
motion in court, and it instantly superseded ail proceedings in the court 
belowj It was awarded by the law without the leave of the court. JEc 
parie BoÙman, swpra; 3 Bl. Comm. 130; Tidd, Pr. 297. Upon a fair 
and reasonable construction of section 643, it is évident that congress 
well knew the nature of the common-law writs mentioned, and intended 
them to be employed bythe circuit courts as auxiliary and expéditions 
remédiai process in the removal of causes, and in aid of jurisdiction al- 
ready acquired by the filihg of a pétition in conformity with the require- 
ments of the statute. To this end the law poaitively directs and com- 
mands tbe clerks of such' courts to issue such remédiai process wben the 
courts are not in session. 
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Congress bas no authoi-ity to confer judîeiaJ power upon clerks of 
courts; for under the provisions of Ihe constitution the judicial power of 
the United States can only be vested in and be exercised by courts 
created and established by law to expound and administer tbe law in 
application to the cases and controversies which may corne before them 
in due course of légal procédure. Const. U. S. art. 3, § 1. Congress 
may by law impose duties upon executive and ministerial officers of 
the government, which require them to consider and détermine ques- 
tions of law and of fact, but in so doing they do not exercise judicial 
power. Such duties bave been imposed upon judges, to be performed 
ont of the course of the courts; and their décisions, although judicial in 
nature, are held not to bave been made in the exercise of judicial power 
under the constitution. Ex parte VaUandigham, 1 Wall. 253; Exporte 
ZeUner, 9 Wall. 247. We are aided in forming our opinion as to the 
intention of congress by considering its législative will and action in 
other statutes passed for the removal of causes wbere citizens claim rights 
under the constitution and laws of the United States. Under the pro- 
visions of thèse statutes, as a gênerai rule, removal proceedings are in- 
stituted in the state courts; and if a pétition is there filed and verified, 
setting forth such représentations of facts as show that the circuit court 
can rightfuUy take jurisdiction, then, upon a sufficient bond being pre- 
sented, the case is removed by law to the circuit court, notwithstanding 
an order of the state court refusing to recognize the right of removal. 
MarshaU v. Holmes, 141 U. S. 589, 12 Sup. Ct. Rep. 62. We caunot 
believe that congress intended that proceedings for removal under sec- 
tion 643 should be less speedy and peremptorj' wbere the rights of the 
government are involved, in the persons of its officers acting under color 
of its authority, in enforcing its laws in obédience to its mandates. 
Congress knew well that clerks of courts could not always be in their of- 
fices, and that a deputy clerk usually performed the duties of a clerk in 
bis name. The laws of the United States make provision for the ap- 
pointment of compétent and efficient deputy clerks. They are ap- 
pointed by the court, and may be removed by the judges. They are 
qualified by taking the officiai oath required of ail clerks of courts, and 
may be required to exécute an officiai bond to the United States for the 
faithful performance of officiai duties. Rev. St. U, S. §§ 624, 626, 796. 
They act under officiai obligation imposed by law. They occupy a 
higher position than ordinary deputies, who bold their position under 
the appointraent and at the will of their principals in office. At com- 
mon law a deputy, as an essential incident to his appointment, has full 
power to do most ministerial acts which his principal is empowered to 
do. A deputy cannot appoint a deputy, or exercise a judicial function, 
or perform an act which the law expressly requires to be performed by 
the principal in person. Parker v. Kett, 1 Salk. 95; MiUer v. MUler, 89 
N. C. 402. The proceedings of a court are made up of judicial and 
ïninisteriàl acts; and it is often difficult to distinguish the judicial from 
the ministerial in tne courts of a state where there is no constitutional 
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restriction upon the législature in conferring judioîal powers upon sub- 
ordinate officers, whose duties are usually ministerial. In determining 
thèse questions, state courts hâve adopted the gênerai rules of the com- 
mon law for their guidance. A judicial act is that which is done by an 
officer having power to détermine a question by his judgment, involving 
intellect and discrétion in a matter of opinion. A ministerial act is 
that which is lawfully done by an officer under the direction and com- 
mand of asuperior power. The laws of this state hâve invested the 
clerks of the superior courts with judicial and ministerial functions, and 
there hâve been many cases in the courts where perplexing questions 
hâve arieen from the actions of deputies in the performance of officiai 
duties. "Hie suprême court of the state, in many well-considered 
opinions, hàs been very libéral in defining judicial and ministerial 
functions, and in sustaining the acts of deputy clerks in issuing process 
in cases which required the exercise of judgment and discrétion, and 
some other éléments of a judicial nature. The doctrine is clearly an- 
nounced that 'Hhe law contemplâtes that every man shaU hâve the ben- 
efit of the principles as well as the procédure of the law, to enable him 
to vindicate and establish his rights." That court fully recognizes the 
importance and rieeessily of having deputy clerks "to help the dispatch 
of publie business, and to provi.de, for thesame wh^i the clerk might be 
necessarily absent from his office, or unable for any cause to give Per- 
sonal attention to his officiai^ duties." Miller v. Miller, 89 N. G. 402, 
and cases cite*; Evans, v. Etheridge, 96 N. G. 42, 1 S. E. Rep. 633; 
Ewte V. Scre««, 95 N. G. 215. 

I bave been informed that the suprême court of this state bas affirmed 
the judgment 6f the court below in this case, but I bave not seen the 
opinion filed. I désire to bave an opportunity of carefuUy reading and 
considèring such opinion before I proceed further. I bave confidence 
in the ability, integrity, learning, and patriotism of the justices who pré- 
side in that distinguished court; and I bave leamed that questions of 
law arising upon the face of the record were disoussed and determined, 
which were not presented on the trial in the court below. It is ordered 
that this case be continued to the next term, and that the défendants 
enter into recognizance for their appearance. 

The soliciter of the state for this district, being présent, waived any 
further notice of this proceeding of the court. 



SirPPLEMBNTAL OPINION. 
(At Chambers. March U, 1S92.) 



Since ddivering and writing out the foregoing opinion, I bave seen 
the décision of the suprême court of this state, (14 S. E. Rep. 796,) af- 
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firming the judgment of the court below.' I will make no comment 
on the gênerai tone and spirit of the language of the court, but will only 
view it as an honest, strong, and decided expression ofjudicial opinion, 
manifesting a jealous and watchfui care over the jurisdictional rights of 
state courts. The principal ground of the décision was the question of 
law discussed and decided in the superior court, as to the right and 
power of a deputy clerk, in the name of the clerk, to receive and file the 

*The opinion of the state court, delivered byMERKiMON, C. J., is asfoUows, omitting 
the part in ■whloh the removal statute Is set out : "The purpose of thls statutory pro- 
vision is to create jurisdlction in the circuit court of the United States, and to transfer 
to that court the jurisdiction of state courts in the classes of cases spccified therein, 
when such cases shall be removed as contemplated by it It is hence very important, 
and should be strictly observed in ail material respects. Sach observance is the more 
important, as the method of removal prescribed does not require the circuit court to 
supervise and scrutinize applications for removal unless it shall happen to be in session 
atthe time the same shall be presented. The removal of causes is no doubt subject to 
abuses, and, as suggested, f requently prostituted with a view to évade and delay rather 
than obtaîn justice on the part of the party professing to seek it. This statute has 
been the subject of much judicial criticism. Its validity as a whole, and that of some 
of its mat«rial parts, hâve been much qnestioned. But it is now settled that it is valid 
and operative. It is therefore the duty of the courts, both state and fédéral, in good 
faith to give it eflEeot in ail proper cases. Tennessee v. Davis, 100 U. S. 257; Davis v. 
South Carolina, 107 U. S. 697, 2 Sup. Ct. Rep. 636; State v. Hoskins, 77 N. C. 530. The 
state court vcill lose, be deprived of, and relinquish its juriadiction only in the case and 
in the way and manner prescribed. Courts do not readily give up or abandon their 
jurisdiction of cases before them. It is of their nature and purpose to administer jus- 
tice as contemplated and intended by the laws of their création and being. It is not to 
be presumed that they are incapable, unjust, or untrustworthy. On the contrary, the 
presumption is in their favor in ail thèse respects. Hence, statutes uot in aid of, but 
depriving them of, their jurisdiction, particularly where it has already attached, are 
to be strictly interpreted. The présent case is a criminal proseontion, begun by indict- 
ment and a copias, whereby "a personal arrest is ordered.' It intends that the de- 
fendants shall be arrested and held in close custody by the sherift, uuless they shall 
give bail as allowed by law. In such case, if it be granted that the défendants regu- 
larly and sufflciently presented their pétition for removal of the action to the clerk of 
the circuit court of the United States at hls office, that court not being in session at the 
time, and that the clerk duly iiled it, and entered the cause on the docket of that court, 
the jurisdiction of the latter was not then complète, nor was that of the state court 
over and at an end. It then became necessary, in order to completely and efficiently 
transfer the jurisdiction from the state to the circuit court, for the clerk of the latter 
court to ' Issue a writ of habeas onrpus oum causa, a duplicate of which should bave 
been delivered to the clerk of the state court, or left at his ofBce, by the marshal, his 
deputy, or some person duly authorized to do so.' ïhereupon it would become the duty 
of the state court 'to stay ail further proceedings in the cause.' This being done, the 
prosecution would ' be held to be removed to the circuit court, apd any further proceed- 
ings, trial, or judgment therein in the state court ' would be void. The statute above re- 
cited so expressly déclares and provides. The case is not removed. The state court does 
not lose its jurisdiction until the writ last mentioned is so delivered to its clerk. The 
«tate court cannot know of the intended removal êxcept in the way thus prescribed. 
The statute on purpose prescribes such method of procédure in case of criminal pros- 
ecution ; and it in like manner prescribes that 'the clerk of the circuit court shall issue 
a writ of certiorari to the state court' in case of the removal of other causes of other 
classes, ' requiring it to send to the circuit court the record and proceedings in the 
cause.' Thèse writs, and the proper service of them, are essential to perfect the juris- 
diction of the circuit court, and put an end to that of the state court. The method of 
removal prescribed so expressly requires, and no other method is prescribed in terms 
or by implication. Any other method adopted by the courts for the sake of convenience, 
or to cure irregular or détective procédure, would put a very délicate subject, regu- 
lated by statute, at the discrétion of the courts, and lead to intolérable confusion. The 
only just and tolerable course is to observe the statute, at least substantially, in ail 
respects. In the présent case the clerk of the circuit court did not issue a writ of 
hnbeas onrjms cum causa, as he should hâve done. The paper writing he signed by 
his deputy, and had served on the clerk of the state court, was not such writ in form 
or substance, nor does it purport to be. It was not the writ the law prescribed and 
ceqnired to be issned in such cases, nor did it charge the state court with notice, and 
put an end to its jurisdiction of the prosecution. It is more like a writ of cerUorari, 
and was probably intended to be such, but it was not addressed to the state court or 
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petitionyfoT iremoval,' and ttiJesue the auxiliary j<iyjît of certiorari tha.t 
wàssèirveddby the Unitedi States ra&rshal upon the glej^feof the state sw- 
peBÎof p0Urt, and subsequently read in open court before the trial of the 
casei; 'r^pon this sobject, I hâve nothing to add to what I hâve already 
said in mj! foregoing opinion, except to express my, surprise at tb** légal 
conclu^JMis of the distinguished court which has so often shown a lib- 
éral and enlightened poliby in defining the mipisterial functions of a 

any of its>offlCerB. Itwas addressed to the marshal of the cIli^triQt, commanding him to 
make knoWn the facts recited. Such writs muât be addressed, to the parties oom- 
mauded and reqnired by thein to do the mattere and tbingB therein specified to be 
doue. I The state court was not bound tO: take notice of and treat the paper writing de- 
livered -toits clerk as the wrlt Of (Certiorari (if that writ could bave been appropriata 
in this oasé) prescribed by the statuta. See appropriât* f orras of such writs in Dill. 
Ren». Cau8e8,ip. 8T; Spear, Hem. Causes, pp. 109, 110. It appears that the pétition of 
thè defei^ants was not presented.to the circuit court while il v^as in session, nor to the 
clerk thereof«t'his office out of term time, but Itwas presentedito bis deputy, whofiled 
it in the olerk's office, and eUtered the cause on the dooket.ot tlie court. The attorney 
gênerai tusisted on the argument that the deputy clerk oouldnot receive and pass upon 
and âle^ the pâtltionand the certificats of counsel accompanying it. The présentation 
of the pétition la important; it must be made to the court if it be in session, or to the 
clerk in Vacation tlme. The statute so expressly requires. Te what end Is this re- 
quiredî ObViously to the end that the court or clerk may examine and allow it to be 
filed. Itmust be seen and adjudffed that it is suflcient upon its face to serve the pur- 
pose conteniplatedby it. It must be in substance a pétition alleging the essential f aots, 
and aocomp&aied by the certifloate of counsel; and the court cr clerk, as prescribed, 
must so détermine. Granting thati the deputy mlght act in the name of and for the 
clerk in ail naatters simply ministerial in their nature, he oould not do so in matters 
judlcial in tbeir nature, requiring the exercise of bis officiai judgment and discrétion, 
unless authorized to do so by statute. In such matters the law charges the clerk to act 
for and by bimaelf, and not by ànotfaer. In such case the action of the deputy would 
be void, and of no légal eflect Whlle the circuit court or the clerk must décide upon 
the suffiolenoy of the pétition, and allow the same, if suffloient, It must appear by the 
writs issued to the state court that tbe circuit oourt or clerk allowed the pétition ; that 
it was filed, and tbe cause entered upon the docket of that court. Surely it cannot be 
that the circuit conrt has tbe anthority to simply oommand the state court to surrender 
its jnrisdiction of an action, and oertify the record thereof to that court. Such çroce- 
dure would be absurd, monstrous, and despotic. The process going from the circuit 
court to the state court must state the substance of the ground of the anthority of the 
former, and the' pui^pose of the oommand of tbe writ. Itis.thewrit thus framed and 
duly servedthatperfects theremoval of the action, aud pntsan end to the jurisdiction 
of the state court. The law does not invest the circuit oourt with arbltrary anthority, 
nor does it intënd to transfer the jurisdiction in particular cases from the state court 
to that court slmlply by the latter's command. The anthority and pertinent action 
must appear In an orderly and authorized way. Hère it did not appear that the circuit 
court in session, or thç clerk in vacation time, had allowed the pétition of the défend- 
ants to be filed. The contrary appears by the paper writing served upon the clerk of 
the state courti II appears that the deputy clerk of the circuit court allowed the péti- 
tion, and filed iC Thts he had no authority to do. It cannot iustly or reasonably ba 
said that the circuit court alone must décide that he had or , had not such authority. 
The state court must, in tbe very nature of the matter, décide, when a writ comes to 
it, the nature and purpose of the command contalned in it, and that it, upon its face, 
cornes from lawful authority. If the writ should upon its face show that it was unlaw- 
ful and void, It would not — could not— serve the purpose of the law, and the state oourt 
would not^-onght not to^recognize or act upon it. It is not sufflcient to say that the 
circuit court would, in the course of procédure, afterwards correct the error, and ro- 
mand the case. The state court Is possessed of judlcial authority, and it is its duty to 
S art with its jurisdiction of cases only in the cases and in the way prescribed by law. 
loreover, itds within its jurisdiction and authority to interpret and apply statutes of 
the United Stoteà In appropriate cases, and such statutes are bindlng upon it in per- 
-iinent cases and connections, i There is no confliot, in contemplation of law. beiween 
the United;Btatâs and statecourts. Any seeming confilct arisss from misapprehensiou 
and misapplication of the law, or from a willful purpose to pervert it. The state 
court mtist décide that it has or has not jurisdiction, and pertinent questions in that 
resçeotl^ Itsenors may be corrected in an orderly, lawful way by an authorltative 
judicial tribunal. In this case it decided that the case before Itwas not removed to 
tbe circuit court of the United States, and proceeded to try and dispose of it in the 
ordinary oourse otprocedure, and we think it did so correctly. . Judgment affirmed. 
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derk of a court, and in sustaining the actions of deputy clerks in facili- 
tating the administration of substantial justice. 

It is net my purpose to discuss at any length the questions of law 
considered by the state suprême court, which were not relied upon in 
the trial of the case in the court below. I désire simply to express my 
nonconcurrence, and oÊFer a few reasons that influence me in my opinion. 
I certainly do not concur in the views of the suprême court in regard to 
a strict and technical construction of the removal statute referred to. 
Section 643, Rev. St. U. S. This statute is a part of the revenue Sys- 
tem of the gênerai government, and the United States suprême court 
has often decided that revenue statutes are remédiai in their nature, and 
are to be construed liberally to carry out the purposes of their enaot- 
ment; and what is implied in them is as much a part of the enactment 
as what is expressed. The intention of the lawmakers and the reason 
and object of the law are considérations of great weight in the construc- 
tion of the statute. Smythe v. Fiske, 23 Wall. 374. In the opinion of 
the suprême court it is insisted that the writ of cerliorari issued by the 
clerk of the circuit court in this case was not in proper form and prop- 
erly directed. Iwill readily concède that such writ is not in conformity 
with a writ of ceriiorari at common law, but there is good reason in this 
case for a departure froni such Usual and estab'ished form. At com- 
mon law the cerliorari is a writ issued by a superior court having juris- 
diction, directed to an inferior court, commanding it, through its clerk, 
to certify and return the record and proceedings in a particular case 
pending before it to the higher court. A court that has authority to 
command the performance of a duty has compétent power to entbrce 
obédience by compulsory process. Circuit courts of the United States 
are not higher courts than the state superior courts, and under the pro- 
visions of section 643 hâve no authority to command state courts and 
enforce obédience. Under this section, congress has not invfsted the 
circuit courts with any such coercive authority, but provision haa been 
made for such courts to notify ànd require the state courts to certify 
their records and proceedings; and, if such requirements are disregarded, 
circuit courts can supply the record, and proceed to make disposition of 
cases removed without the requested assistance of the state courts. Un- 
der such circumstances, I am of opinion that the writ of certiorari in 
this case was appropriate, and is not justly subject to criticism for in- 
formality. It was issued under the seal of a court of compétent juris- 
diction, was delivered to the clerk of the state court by the marshal, 
was read in open court before the trial, respectfully gave information to 
the state court of the sufficient grounds upon which the circuit court as- 
sumed jurisdiction, and notified the state court of the duty imposed 
upon it by law. The purpose of issuing the writ of certiorari was not 
to require the state court to surrender jurisdiction and remove the cause 
to the circuit court, but simply to require a return of the record of the 
case, duly authenticated by its clerk. Under this statute the state 
courts hâve no essential agency in the removal of causes. Ail proceed- 
ings for removal are conducted in the circuit court, and the auxiliary 
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wrîts of'wTto'ororiand Aa6eas corpus cum causa, served on the clerk of the 
state court, are not essential to removal, but are used after the circuit 
ooifrt has àequired jurigdiction for the purpose of notifying the state 
court of suoh assumed jurisdiction, and preparing the removed case for 
trial. The cireilit court does not comraand the state court to surrender 
jurisdiction, for such jurisdiction is transferred to the circuit court by 
the opération of a paramount law. This opération of law cannot be 
justly regarded as arbitrary and despotic, as it was put in force by the 
législative représentatives of a free and enlightened . people, and has 
been sanctioned by long expérience and by the décisions of the highest 
judicial tribunal of the nation, and pronounced to be essential to the 
safety and efficient opération of the fédéral government. A case re- 
moved under this statute is tried in accordance with state laws, by a 
jury composed of the best citizens of the state, under the direction of a 
judge bound by officiai obligation to correctly administer such state 
laws. 

It is further insisted in the opinion of the state suprême court that 
the writ of certiorari in this case is defective, in that it does not show on 
its face that the clerk had expressly adjudged the pétition to be suffi- 
cient to serve the purpose contemplated. The statute déclares in clear 
and express terms what représentations of fàcts in the pétition, and 
what vérification, shall give the pétition filed the force and effect of re- 
moving the case. The truth of such représentations is matter of subsé- 
quent inquiry and deterinination. The only duty imposed upon the 
clerk is to examine the papers and see that the formai requirements of 
the law are complied with. He détermines thèse matters by the minis- 
terial acts of inspection and comparison, and manifests bis approval in 
no other way than by filing the pétition in his office, and entering the 
case on the docket. This implied approval clearly appears in the writ 
of cerfioran that was issued in this case. 

, It is further insisted that "the process going from the circuit court 
to the state court must state the substaïice of the ground of the author- 
ity of the former, and the purpose of the command of the writ." This 
alleged requisite, if adopted in practice, would introduce a novel feature 
into a writ of certiorari, unknovvn to the common law. At common law, 
it.was a prérogative writ, — a mandate of the crown, — issued by a court 
that was invested with a plénitude of power over ail inferior courts of 
the realm, and had a right to command them to return authenticated 
records and proceedings in a particular case for trial or correction of er- 
rors. The courts of the United States dérive authority to issue such a 
writ from the constitution and the législation of congress; and the nature 
and purpose of the writ has been set forth in acts of congress, and in 
fréquent décisions of fédéral courts. It seems to me that it would be 
unnecessary and impropêr for a circuit court of the United States, in 
removal proceedings, to inform a state court, in more spécifie terms than 
were used in this case, of the grounds of its authority, and the purpose 
of the writ, when such matters are disclosed by public and paramount 
law, presumed to be well known to ail courts. 
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It is further insisted that the proceedings before the clerk of the cir- 
Ouit court were defective and insufficient to efFect a removal of the case 
from the state court, in that no writ of habeas corpus cum cavm was is- 
sued by said clerk; As the défendants were on bail, and not in actual 
custody, a writ of habeas corpus was unnecessary. The bail bond filed 
in the state court, by express provision of law, was effectuai to secure 
the appearance of the défendants in the circuit court. The défendants 
made no application in their pétition for a writ of habeas corpus. Before 
such a writ can be properly issued, it must be applied for, and the péti- 
tion must allège that the party is iœprisoned or detained against his will, 
without authority of law. 

I bave prolonged this discussion further than I at first intended. The 
judgmeht of the superior court against the défendants for the offense 
with which they were charged and convicted by a jury was not oppress- 
ive or unreasonable. I feel sure that the judge of the superior court, 
in his ruling, was prompted by a high sensé of judicial duty. I enter- 
tain the higbest respect for the state suprême court, and read with pleas- 
ure and benefit its able, learned, and instructive opinions; and I sin- 
cerely regret that an occasion has arisen which has produced a conûict 
of judicial opinion and authority. 



The Nellie May. 
United Statïs v. Thb Nellie May. 

(District Court, D. Bhode Island. May 27, 1893.) 

J^KALTIES kHTD FORFBITUEES— PaSSKNOEH AcT— LiBBL IN ReM— WhBS MAINTAINABMf. 

Under the passenger act of August 2, 1883, (23 St. at Large, p. 186,) a libel against 
a ship torecover the penalties for violation of that act can only be maiatalned after 
the shipniaster's trial and conviction of the same offense, and for the purpose of 
enforcing paymeht of the fine imposed upon him. 

In Admiralty. Libel to recover penalty for violation of the passenger 
act of 1882. Dismissed. 

Eathbone Gardner, Dist. Atty., for the United States. 
Amasa M. Eaton and Walter B. Vincent, for claimant. 

Carpenter, District Judge. This is an information and libel filed by 
the attorney of the United States for this district against the schooner 
Nellie May, wherein it is alleged that the said schooner is an American 
vessel, belonging to a citizen of the United States, and that Joas J. Go- 
dinho, being master of said schooner, has transported from Brava to 
Providence 48 emigrant passengers without there having been provided 
for said passengers the accommodations required by an act to regulate the 
carriage of passengers by sea, approved August 2, 1882, and in violation 
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of tbei firet, «eéond', thiia,àndâfth sections of thàtftct; and thaï bjrliea- 
sonthétèwfith'e'wessel has becom« lïable to the penalties provided by said 
act*-wClaim ismade by Antonio €oelho, part owner of the vessél,who 
moves thât thèlibel bè dismissedj bécause it is nbt therein . alleged that 
Godinho has been convicted of the alleged infraction of the statute. I 
am olear that the libel must be dismissed. The whole scheme of the 
statute (22 Stl at Large, p. 186) is to forbid the performance of certain 
acts by the master of a vessel, and to denounce against him varions pen- 
alties for disobedience; landit further provides in section 13— 
"That the amount of the séveral fines and penalties imposed byany section of 
this act npon the master * * * for any violation of the provisions ofthis 
act shall bo, liei)8uppn such vessel, and such vessel may be libeled therefor 
in any circuit pr district court of the tJnited States where such vessel shall 
arrive or départ." 

The vessel is thus Uable for the fines imposed by thé act. But the 
act imposes no fine except upon such délinquants as havebeen convicted. 
It States, indeedi for e^ample, in the first section, that "the master of a 
vessel Goming to a port or place in the United States in viola.tion of either 
of the! pjçoyisions ofthis section * * * shall be fined fifty dollars, 
* * * and may also be itnprisone^ not exceeding six months." 
Doubtless, however, in this and ail similar clauses of the act the words 
"being duly convicted" are necessarily implied. The words of the stat- 
ute therefore do not impart a primary liability of the vessel. And a con- 
sidération of the whole scope of the statute, I think, makes it clear that 
the liability of the vessel is only ancillary, and that the purpose of the 
remedy by libel against thé vessel is onl;^ to enforce the payment of a 
penalty already primarily denounced by judgment against the master. 
The lien on the vessel is a security for the payment of the fines. If it 
be not so, then the owner of the vessel inight be compelled in the ad- 
miralty to pay the penalty for acts which, according to the judgment of 
the court on the law side, hâve not been committed. Résulta such as 
this do sometimes happen as the resuit of lawiul proceedings in court, 
but théy ought not to happen in conséquence of the judicial construc- 
tion by the same court of two danses in the same statute. Libel dis- 
missed. 
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Thb Venezuela. 
ImùRAiroB Co. OF Nobth Amebica et al. v. Thb Vxkbzuixa. 
Mebbiit «t oJ. V. Same. 
t (IHitHet Court, 8. D. New York. May 14, 1892.) 

RàLTASS— STRANDING— USBITS OT DlITBBBNT BALVORS— SCBOQSINATB HBLPBRS, 

The steamsbip Venezuela went ashore on Brigantlne sboals, oS tUe coast of New 
Jersey. Her agents in New York employed tlie libelants Merritt et aU to float Uer, 
and several steamers were at once alspatched by the latter with wreckin^ appll- 
ances. Prior ta their arrivai at tbe sbip, a wrecking steamer and ligbter belcng- 
ing to tfae<Ubélants the Insurance Company of North America et al. bad arrived at 
tbe shoals, and bad offered their senrices, whicb were declined by the master of 
the Venezuela on the grbund that the mattei' had been referred to the agents in 
New Ttirk. ' On the arrivai Of tbe Herritt boats tbe services of tbe vessels of the 
otber libelants were accepted ,hy tbe master in charge of the Merritt boats, but in 
no other vt'&y than as assisting bim, and as suhotdinates to bim, and In his employ- 
ment, The sbip was taken on by the united efforts of ail the libelants. Separate 
llbels were thereupon flled by the salvors, to recover compensation for thé service. 
Thet évidence showed that the control of the service rested entirely wlth the Mer- 
ritts; also that their appliances were two or three times greater than those of the 
other libelants. The value of tbe Venezuela and ber cargo was $900,000. Her own- 
ers did not dëny the salvage service, and offered $40,000 as total salvage, which was 
agreed to. Mçld, that tbe libel of the Insurance company, though that company 
acted as a subôrdinate helper only, could not be dismlssed ; that the only question 
remalning \^às aS to tbe shares of the différent libelants; and that Merritt & Ca 
Bhould receive $83,S00, and the otber libelants $6,500. 

In Admîralty. Libel for salvage. Decree for libelanta. 
George A. Black, for Insurance Company of North America* 
Benedkt <fc Benedict, for.I. J. Merritt and others. 
Coudert Bros., for the Venezuela. 

Bbown, District Judge. Ori the 5th of February, 1892, the Venezu- 
da, a (steamship of 2,900 tons, went ashore on Brigantine shoals, off the 
coast of New Jersey. The value of the steamship, cargo and freight, 
was upwards of $900,000. She was got ofif between 2 and 3 o'clock 
A. M. of February 7th, through the united assistance of the above- 
named libelants as salvors, ail of whom are engaged in that business. 
The above libels were filed to recover salvage compensation. The an- 
Bwer to each libel admits the rendering of a salvage service, but dénies 
some of the matters stated in the libels, and allèges that the ship was 
got off mainly by the use of her own engine. The causes were heard 
together. At the commencement of the trial the défendants offered to 
allow decrees for $40,000 for the whole service, which bas been agreed 
tp by the libelants as a fair compensation for the whole work; and the 
trial proceeded with référence to the respective rights and shares of the 
two libelants. 

The évidence shows that at about 4 o'clock in the afternoon of Febru- 
ary 5th, a telegram was received by the agents of the Venezuela in New 
York, stating that the steamship was aground; that the Merritt Wreck- 
ing Company was ou the same afternoou employed by them to get the 
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vessel off, and the whole charge of the work was put în that company's 
kands. On the same evening that company dispatched to Brigantine 
fihoals the tug Buckley and the schooner Ripidan, which arrived there 
at about daylight on the foUowing morning, with Capt. Chittenden as 
the représentative of the company in charge of the work, accompanied 
by one of the agents of the Venezuela. On the afternoon of the 5th, the 
company telegraphed to Norfolk, directing their tug Rescue and barge 
Seymour, fully equipped for wrecking purposes, to gd to Brigantine 
shoals. Twp other vessels from New York were also engaged by the 
Merritt Company, and ordered thither on the 6th. 
■ The steam lighter Tamesi and the wrecking steamer North America, 
belonging to the other libelants, receiving information on the afternoon 
of the 5th that the steamship was ashore, also repaired to Brigantine 
shoals. The Tamesi, proceeding from Somer's point, arrived there at 
about 6 p. M., and oËfered her assistance to the master of the Venezuela, 
which was dèclined by him on the ground that the matter had been re- 
ferred to the agents of the ship in New York. The North America, 
from Lewes, Del., delayed by a thick snowstorm, arrived at about half 
past 1 A. M. of the 6th, and lay by until morning. 
i Capt. Chittenden with Mr. Dallas, on the arrivai of the Buckley and 
the Rapidan, were put on board the Venezuela by Capt. Townsend of the 
Tamesi, with the surfboat of the latter. The Insurance Company and 
the Atlantic & Gulf Wrecking Company acted together. The évidence 
leaves no doubt that the entire charge of the undertaking to get the ship 
[ afloat was given both by the agents aud by the captain of the Venezuela 
to the Merritt Company, and to Capt. Chittenden acting in its behalf; 
and that the services of the Tamesi and North America were accepted 
by Capt. Chittenden in no other way than as assisting him, and as sub- 
ordinate to him and in his employment. Notwith standing some diflfer- 
encë in the testimony, I cannot find that those vessels took part as in- 
dependent salvors, or through any employment or aeceptance of them 
as such by the master of the Venezuela. 

Upon this ground it is claimed on behalf of the Merritt Company that 
the other libel should be dismissed, as not rightfuUy filed. The plead- 
ings, however, and the attitude of the parties are ndt such, I think, as 
to make that a proper disposition of the cause. The other libelants as 
helpers in the salvage service, though subordinate to the Merritt Com- 
pany and in its employment, might hâve been joined as co-libelants in 
the libel of the Merritt Company as any other of their employés might 
hâve been joined, such as master and crew, who are often individually 
joined as co-libelants with the owners in such a cause. In the présent 
case the other libelants filed a separate libel, because they claimed the 
ttatus of independent salvors, instead of being mère employés of the Mer- 
ritt Company. The owners of the Venezuela in their answer to that 
libel bave not denied that statm, nor their rendition of salvage aid; nor 
hâve they objected to the separate libel; and the Merritt Company bave 
not intervened in that libel to contest it. The latter company hâve sim- 
ply filed their own libel for salvage service, alleging that the Tamesi and 
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the Forth America were employed by them for such compensation as 
ehould be agreed on between the owners of said vessels and Capt. Israël 
J. Merritt, one of the libelants. Under such pleadings, although thé 
proofs, as I find, sustain the latter allégations, yet inasmuch as the 
Tamesi and the North America hâve a lien for their salvage services, 
which the owners of the Venezuela do not deny, I hâve only to fix the 
amount which upon the proofs should be allowed to them eut of the 
whole sum agreed on; and in fixing that amount the relation of the par- 
ties, as disclosed by the évidence, is very material. 

The principal part of the allowance should, I am satisfied, be awarded 
to the Merritt Company, not merely because they had by far the most 
vessels, men, and means involved in the enterprise, but also because 
they were the principals to whom the whole work was assigned, and who 
had the entire charge and responsibility of it. The services of the other 
two boats were rejected by the Venezuela, as independent salvors, and 
were only accepted afterwards by Capt. Chittenden as helpers to him for 
particular uses in the work of his company. The Merritt Company is 
one of the largest and most successful in such opérations; it had abun- 
dant means for the work. It had ordered to the shoals men, vessels, 
and appliances of ail kinds in abundance for getting the steamship off 
epeedily. The North America and the Tamesi had no authority to take , 
any part in the enterprise, exoept in the employ of Capt. Chittenden, 
for such work as he might assign them, and for so long only as he migbt 
désire. Their services were not really necessary; because other suffi- 
cient means already ordered by the Merritt Company would shortly ar- 
rive. 

But it was a prudent aet, considering the possibility of a change of 
weather, and the desirability of getting the vessel off as soon as possible, 
for Capt. Chittenden to make use of the two othar vessels présent, at 
least until the rest of his own forces should arrive; and it was at the 
same time considerate and libéral towards those two vessels, although 
they had corne thither without orders or request, to give them some 
récognition and employment in the work. It is manifest, however, 
that in thus voluntarily taking them into his service, — the North Amer- 
ica to pull on a hawser ahead of the steamer, and the Tamesi to take 
ofifabout 1,800 bags of cofîee, in addition to what was taken by the 
Eapidan, in order to lighten the vessel a little, for a compensation to be 
fixed by Mr. Merritt himself, — it was not the intention of Capt. Chit- 
tenden to admit those vessels to share in the work on the basis of in- 
dependent salvors or to surrender in the slightest degree the position 
of the Merritt Company as the principals in the undertaking, and as 
such entitled chiefly to its émoluments. They were to be paid upon 
the basis of subordinate helpers, employed for particular uses only; the 
North America to give a pull at the times ordered; the Tamesi to lighter 
a small part of the cargo to New York in tow of the Buckley. Neither 
skill, nor judgment, as salvors, was required or expected of them, and 
they incurred no responsibility. The skill, the judgment, the direction, 
the management, and the responsibility of the work as a whole, alllay 
v.50F.no.8— 39 
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wîth thre Merrîtt Company. To tréat thqse vesselsv lîierefore, as part- 
nera^itfaiîie Merritt Cotopany, oras standing onithe eame basis with 
thalt (S<gmp&iij asindependentsalvoMii instead of mêlé subordinates, em- 
plèyed fôr^particul^r and limitéâ^uses only, would beplàinly unjust to 
the ^MwrittCompany ,■ whose business the whole wttrb' was, and would do" 
viéleïiée'tovliliïe letter ànd spiritof the agreemerit between them. On the 
nekt dey the sei^vices bf other tugs, offered at chealp rates, were declined. 

The oonduct of the wôrfe itselfwàs an plain conformity with this view. 
Capt. Chittenden directed everything; the examinatioH of the ground by 
âodndkiJK»; the détermination in which direction it was best to move; 
the location of the anoboï and the parchases, and the arrangement of the 
cablesj' 'the unloadÏHg'Of paît of th« cargo; and the methods and timea 
ofihaàling on the ship. In ail' thraê things the oliher vessels took no 
parti' As respects the direction imvhieh to mdve, they expressed a con- 
trary opinion; but the speedy success of Capt. Chittenden's plan fully 
joètifleàhisjudgmentandskiiï. ;• . 

Tbefuggéstionthatihe anchorand cable were laid broadly ofF the lineof 
movêment is not entitîed'to crédit; nor that the anchor finally "came 
home,'*andgavethegréateablenoefficient hold. The main reliance was 
upon the steadyand continuons tension of the immense 15-inch cable 
i of the Mierritt Company, three times the strength ofthe North America's 
hawserj ■ Undej* the ■ stea^Jy strain. and' pressure of such cables, the sand 
gradually yields a pathway for the^vessel. The midday tide on the 
6th was not as high as:, usual; it y/as not expected that the vessel would 
corne off then; but everything was thén adjusted; the preliminary trials 
were made; the strain was put on the anchor, and it was brought to a 
firm hold; ail the stretch and slack were taken ont of the cable; and 
whén in the higher midnight tide the fuU power of the steamer herself, 
and of the vast cable and lanchor, and the hawsers of the North Amer- 
ica and the Buckley were ail applied, the ship came speedily afloat. 

The outfit provided by the Merritt Company for the work consisted of 
6 vessels and 76 men, including the Lovett and Wyman, dispatched on 
the 6th. The outfit of the other libelants was 2 vessels and 29 men. 
The value of the vessels and materials of the former was about $65,000; 
ofthelatter, àbout $40,000; but of the latter the North America only, 
worth $25,000, was used in haulingoff the ship, the Tamesi being em- 
ployed as a lighter only, and towedwith her owh cables by the Buckley. 
The whole: timeoccupiedboth at the shoals and in going and returning 
was for the vessels of the Merritt Company equal to a little over 13 days, 
including âlso going back, for the cables and anchor that were slipped 
when the Venezuela weht aïïoat. Th^ time of the Tamesi and North 
America, including going and returning, was about four days. The 
expenditures of the Merritt Company were about $3,333; those of the 
other two vessels, so farasproved, aboutflOO. Thehauling forceapplied 
tothe Venezuela by the Merritt Company with their cable and the tug 
Buckley was about three times that of the North America. 

Taking ail thèse éléments together, the means employed in getting off 
the ship stand in favor of the Merritt Company as against the North 
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America, about in the ratio of from two or three to one; so that if the 
two occupied the sunie statm as independent salTOFs, the Merritt Com- 
pany shouid receive about two and one half or three parts to the North 
America's one. But as the North America came in merely as a subordi- 
nate and temporary helper to the Merritt Company, one half the share 
ofan independent aalvor; or from one seventh to one eighth, will, I 
think, be a fair adjustment of the North America's compensation as be- 
tween themselves. 

As for the Tamesi's service, as a lighter towed by the Buckley, $1,500 
will, I think, be a very ample allowance. Deducting from the $40,000 
the sum to be allowed for the Buckley, and the expenditures of the 
Merritt Company, the above proportion of the residue, including the 
$100 expended, will be about $5,000, which I award to the North 
America. This sum appears to me a libéral award to that vessel, taken 
as she was for temporary and spécial use without any obligation on the 
part of the Merritt Company to share the work with her in any degree, 
and when the rest of their own forces were expected to be présent on the 
following day. Her actual service in pulling was but for 20 minutes on 
the 6th, when her hawser broke; and less than two hours on the follow- 
ing midnight tide. 

On the other hand, if a réduction of $6,500 in the receipts of the 
Merritt Company for a brief use of thèse two vessels seems large, it 
must be considered that the very fact of their use of that additional 
force, and the fortunate resuit and speedy relief to the Venezuela and 
her cargo without loss, presumably entered to some extent at least into 
the concession of the libéral allowance of $40,000, which was agreed 
upon for the whole service. 

A decree, with costs, may be entered for the Merritt Company for 
, $33,600; and for the other libelants ibr $6,500. 



The Despatch. 

MiLLAKD et al. V. Thb Despatch, (two cases.) 

(IHstrict Cmirt, S. D. New Tffrk. May 13, 1892.) 

Salvage— DippEBBNT Sbts ov Salvoks— Awabd to Lateb Abrivam. 

Though subséquent events sometimes show that of several salvoré the services 
of those arrivlng later could bave been dispensed with, such later salvors are not 
to be deprived of ail share in the award if they rendered accepted aid. 

SaME — FlBB ON VeSSBL — TUGS— CiTT FlKB DbPAETMBNT. 

Fire broke out ou a lighter lyiug in a slip in New York clty. The clty flre de- 
partment beganwork on the flre, and shortly afterwards came two tugs, which 
punaped water on the flames. Afterwards came the harbor fii"e boat, to which one 
of the tugs surrendered her place. The value of the property saved was 117,000; 
one tug was worth $15,000, the other $12,000. Keld, that the tug &r<i to arrive 
Bhould receive $200 as salvage, and the other $75. 

In Admiralty. Libel for salvage. Decree for libelants. 
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Wiîcox, Adams & Green, for libelants. 
Robimon, Bright,. Biddle & Ward, for claimanta. 

Beown, District Judge. At about quarter past 9 in the evening of 
March 29, 1892, fire was discovered on board the lighter Despatch, 
which was moored outside of the steamship Saratoga on the upper side 
of pier 16,- East river. Only one person,. a watchman, was on board of 
the Despatch. He gave an alarm, and sent a signal to the city fire de- 
partment, in answer to which an engine came near the dock, and a hose 
was rua along and across the Saratoga upon the Despatch. A stream 
was also played for a short time from the deck of the Saratoga, but with- 
out much effect, Shortly after the fire department's hose began to play, 
several tugs came from the slip above to render assistance. The first to 
arrive was the libelants' steamtug Adélaïde, whichwent to the starboard 
side of the lighter forward; next, the libelants' tug America, which went 
to the lighter's port quarter. Both played upon the lighter, and now 
claim salvage compensation. 

The défense is that the services rendered by thèse tugs were of no 
value, inasmuch as there was sufficient help from the fire department 
without any aid from them. This défense, however, does not meet the 
whole case. It often appears at the end of the work that the services 
of the later of sevetal salvors could bave been dispensed with, since those 
which arrived earlier could bave done the work. But in such cases 
those who corne later are not whoUy excluded, if they take part in the 
work; the amount of salvage is apportioned amongall according to their 
merit. The présent case =must be decided in the Same way. When 
the Adélaïde arrived and began playing upon the boat, the extent of 
the fire and its probable persistence were not known, and could not 
be foreseen. Her service Waaaccepted. She first played as directed 
by some of the firemen. Her hose was next played into the boiler 
house, where there was a good deal of smoke, and the light of fire 
was visible; and finally, when an opening was made through the deck, 
her hose was played into the hold forward, where most of the fire 
was. Nor can I doubt thé teêtimony of the three persons on the 
America, that their hose was played into the boiler house on the port 
side, where smoke and the light of fire were visible for some little time 
before the city fire boat New Yorker arrived and ordered ofî the America 
to make room for the New Yorker. Whether such an order was author- 
ized or not, it does not diminish the merit of the America that she gave 
way to the city tug, which was doubtless more fuUy equipped for the best 
service. The évidence màkes it elear that the fire was not put out for 
one or two hours after the two tugs arrived. The Adélaïde played her 
hose most of the time; the America, until the New Yorker came. 

It is pf the highest necessity that tugs as a rule shall hasten to help 
put out fire on vessels in the harbor, with ail possible speed and alac- 
rity. Reliance cahnot be placed exclusively upon either the land or the 
water force of the city fire department, since circumstances very often oc- 
cur in which the latter cannot render timely and effective aid. The first 
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minutes in cases of fire are also the most important. Sound policy re- 
quires that tup whioh proceed promptly to the scène of danger and ren- 
der accepted service shall be awarded a reasonable compensation. 

The fire in this case, though at first seemingly slight, occasioned con- 
sidérable damage, namely, about one quarter of the value of the lighter. 
Her value after the fire was $17,000; that of the two tugs $16,000 and 
$1 2 , 000 respectively . The faot, however, that there were abundant othér 
means athand to put out the fire diminishes greatly the allô wance that 
otherwise might be properly made. A just allowance to the tugs, as 
their fair proportion of the whole service, will, I think, be $200 for the 
Adélaïde, and $75 for the America; two thirds of thèse amounts to go 
to the owners of the tugs, and the other third to the officers and crews 
in proportion to their wages. Decrees may be entered accordingly, with 
costs. 
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(OircuM Court of AppetUs, Second CUvuU. February 16, 189S.) 
ITo. fis. 

L Mabinb iNsiTBiNCE— Construction oï Poliot— Excessive Insubànob. 

Where a vessel valued at and insured for $100,000 is a total loss, and ail the pol- 
icies hâve been paid except one for $5,000, an action thereon cannot be defeated 
merely because other Insurance, to the amount of $38,750, "on ad vances " incident to 
tbe opération of the vessel, bas also been paid ; and it is Immaterial wtaetber such 
ad vances were the proper subject of Insurance or not, so long as such Insurance dtd 
not cover the vessel or any of her belongings. 
2 Saue — Insurance on Advances. 

Where marine Insurance is ettected at Lloyds"*on advances, " and those words 
are written in the valuation clause, whioh already contains a pnnted description oï 
ail parts of the ship, the policy must be construed to be not upon advances for rer 
pairs, but upon something independent of tbe ship, such as moneys advanced in 
ner business. 
46 Fed. Bep. 119, offirmed. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

In admiralty. Libel by Thomas B. Bowring and others against the 
Providence Washington Insurance Company. Decree for libelant. 46 
Fed. Rep. 119. Respondent appeals. Affirmed. 

Harrington Putnam, for appellant. 

Convia & Kirlin, for appellees. 

Before WallAce and Lacombe, Circuit Judges. 

Wahace, Circuit Jndge. By the policy in suit the appellant insured 
the steamship for the benefit of ail persons interested in her in the 
sum of $5,000 against the péril by whioh she became a total loss. 
By its terms the value of the steamship was agreed upon at $100,000. 
The lîbelants, the owners of the steamship, before this suit was brought, 
had been paid $95,000 by other insurers of the steamship upon policies 
similar to the one in suit. They had also been paid about $28,750 for 
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insoràtae effo<*ed atLloyds', ty Hine Bros., the managing owriersofthe 
flteaiti^Pi "oà- àdvances." The appellaût inaists that the libelanta had 
received tbe ftill value ôf the steàmfehip as fixed by the policy in suit, 
and therefore cannot recover. 

Thereare two questions for considération in the case: i^rst, whether 
the insurànce efiected at Lloyds' "on àdvances" was an insurance upon 
the veasel herself, according to the proper construction of the policy; 
and, secondly, whether^ although not denominated as such in the policy, 
it was ïn substance and légal efifeot an insurance upon the vessel. 
The first question is onè of law, being one of the interprétation of a writ- 
ten instrument; thte secènd is one of fact, because, if the term "àd- 
vances" signifies moHeyÉ ôxpended to enhance the value of the vessel, 
like rejmirs, the subjeet/œf insurance wàs really the vessel. No effect 
can be given to the written words "on àdvances" in the valuation 
clause of the policy, unless they mean that the particular property to be 
insured and valued is something else than that which is described in the 
printed parts. The policy is in the common form of Lloyds' valued 
policies, which are printed with blanks for the insertion of the par- 
ticular termsof the contraCt to be superadded to the printed forms. 
The pripted parts describe generally the property covered by marine pol- 
icies, the body, tackle, apparel, and any kind of goods and merchandise 
of and in the ship, and contain the gênerai conditions of the risk in- 
sured against, while the blanks are left for the insertion of a descrip- 
tion of the particular subject of insurance and the spécial conditions 
of the risk. In à valued policy we shonld naturally expect to find the 
property immediately in the contemplation of the parties as the subject 
of insurance mentioned in the valuation clause; and in Lloyds' forms 
itisplaced there, the printed part containing a description sufficiently 
broad to cover any part of the ship herself and any part of her cargo, 
leaving a blank for any other subject of insurance not properly described 
by the printed language. Thus, for instance, when the insurance is on 
the freight which the ship may earn on a particular voyage or during a. 
speciiied period, the wordp, "on freight chartered or otherwise," to- 
gether with the agreed valuation, are inserted in writing. When the 
words "on àdvances," together with the valuation, are inserted, they 
cannot be takéh to mean any part of the ship or cargo, because ail thèse 
are already deéûribed, not only in the valuation clause, but in the gên- 
erai clause descriptive of the insured property. Greater effect is to be 
attributed to the written parts than to the printed parts of such con- 
tracts, because they are the immédiate terms selected by the parties, 
whereas the others are a gênerai formula. The sensible construction, 
therefore, of a policy like, that now in controversy is that it insures 
àdvances against risk froria loss of the ship, and the àdvances thus in- 
sured are soiliething independent of and distinct from the ship herself. 
It is prove4 tfiat the àdvances which w'ere intended to be insured in this 
case were mbneys advanced by the managing owners of the vessel in the 
business of the vessel, and which were ip no sensé represented by the 
vessel herself, They consisted largely of premiums for keeping her in- 
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sured, and they represented other expenditures, such as for coal, other 
suppliesy pilotage, etc., for which the cp-owners were liable to account 
to the managing owners. The amount thus advanced may be deemed 
the capital of the owners at risk in conducting the business of the ship. 
As it was fluctuating in amount, the balance at any one time depending 
upon the différence between expenses and receipts, the sum fixed in the 
Yaluation clause was intended to cover the balance which would prob- 
ably be found existing at any time during the period of the risk. In 
casé of a loss, if the balance proved to be larger than the valuation, the 
owners would lose the différence; if lésa, they would gain. It cannot 
be doubted that the capital invested in earrying on the business of the 
ship is a proper subject of Insurance. As the loss of a ship involves the 
loss of the money which has been advanced in carrying on her business, 
to the extent that her owners are deprived of reimbursing themselves 
from her earnings, the money invested is a marine risk. Expected 
profits may be insured. Eyrev. Glover, 16 East» 218; StocMaU v. Dim- 
lop, 6 Mees. & W. 224. So môneys expended for the ship's use by the 
master, his commissions, and his privilèges, are subjects of marine insur-r 
ahce. Kingy. Glover, 2 Boa, &Fnl.Q!i. S.)206. It may be that an Insur- 
ance on such advances is, in substance, an.insurance upon the earaiugs of 
the ship, and thaiwhere thefreight, "chartered or otherwise," is insured 
on a time risk, an Insurance on advances would be double insurance; 
and it is doubtless true that insurances on advances offer a cover for 
frauds upon the underwriters, as, when the ship is also insured, the 
interest of the assured in the safety of the property is diminished. But 
if such an interest were not a proper subject of insurance, and if, when 
made so in a valued policy, the contract is void as a gambling contract, 
or from any other considérations of public policy, that is a question 
wholly between the insurer and the assu>red, in which another insurer 
has no interest. If the libelants had been paid by other insurers of the 
vessel the whole value of the vessel, as fixed by the policy in suiti that 
would undoubtedly be a good défense to the suit, because a contract of 
insurance is one of indemnity against loss, and the libelants would havo 
been already fuUy indemnified. But if they hâve received other insur- 
ance upon other property than that insured by the appellant, that cir- 
cumstance cannot avail the latter. The appellant cannot claim the ben- 
efit of any payments received by the libelants under other policies, un- 
less those policies covered the same subject-matter of insurance. If the 
other policies were illégal, the sums paid under them were pure gifts, 
and do not inùre to the exonération of another insurer. Bumand v. 
Bodocanachi, 7 App. Cas. 333. The case relied upon by the appellant 
— Law V. Biitish American Assur. Co., (MS.,) decided by the suprême 
court of Nova Scotia — is not in point, because in that case the insurance 
was for "advances upon the body, tackle, etc., of the ship," and the ad- 
vances represented repairs upon the vessel by which her value was en- 
hanced to the extent of the sums advanced. In such a case the insur- 
ance is in the concrète upon the vessel herself. The judgment bdow 
was right, and should be aflBrmed. 
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LAœHBE, CHreuit Judge, (concurring.) This case is very fully set forth 
in the opinion of&e district judge. There can be no doubt that when the 
policies on 80-call«d "advances" were issued both the assured and the 
insurers undertook to describe some interest other and diSêrent from the 
ownership of hull and machinery. It seems also very évident that, be- 
sides their paît ownership of the rea, the managing agents, who earn in- 
terest and commissions on ail moneys they advance from time to time, 
not for repairs, but to keep the vessel in service, deriving a profit to 
themselves from suoh advances, coiïtrolling the vessel and her earnings 
80 as to secure their repayment from her profits, and flnding their bus- 
iness in such management of the ship, hâve an interest in her, not iden- 
ticâl with that which they hâve as part owners, entiUed to share in her 
profita if she makes any, in her proceeds if sold, or her insurance if lost. 
It is not material in this case to détermine whether such interest wasin- 
surable, or whether the policies on advances did insure it. If they were 
wagèr policies or the payments under them a gift, that is no défense to 
thé daim on the policy in suit hère. They were not intended to be hull 
polides, nor paid because they were construed to be. As they pur- 
ported to cover a difietent interest from the one défendant bas insured, 
their pajmeut cannot avail to relieve him from liability. 



Thb Nbssmobb. 

Pebby «( oZ. v^The Nessmobb. 

(CireuU Court, D. MiwylanôL May 81, 1893.) 

tilCOUitSKOL—^rniM AND SA.il— NlGHT—LOOKOUT. 

. A steamer going out between the capes of the Chesapeake, and a schooner botind 
from Bia.nit6r to Eichmond, collideà by nlght just inside Cape Henry light. Tha 
.' court f ound tbat the lights of the scboçner were set and burning, and pught to hâve 
been seen on the steamer, but were not: ^nor was any good reason for not seeing 
them advanoed by the steamer. Held, tliat the steamer was in f ault. 
S. Samb— BxHiBiTioH or ^Auns Lioets. 

Tbe steamer was looking for a steam pllot boa^ as she and the scbooner ap- 
proached on' cod verglng courses. The steamer burned a blue light, and the scbooner 
returned â flash light, and afterwards showed a white light on her stern. Thèse 
lights, and her failure to see the side light, deceived the. steamer. Held, that the 
scbooner had not sustained the burden of showing that the exhibition of ail the 
Ugbts which she showed, and whIch were forbidden by law, was not one of the 
causes of the collision, and that the scbooner also was in f ault for her lights, and 
the damages sbould be dlvided. 
41 Fed. Rep. 487, modifled. 

Appeal from the District Court of the United States for the District 
tti Maryland. 

In Admiralty. Libel by Oliver H. Perry and others, as owners of 
the scbooner Joseph Wilde, against i the steamer Nessmore for collision. 
Decree below holding the Nessmore solely in lault. Decree for divided 
damagea. 
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F^anh Goodwîn and Eugène P. Carver, for libelants. 
Brawn & Brune, for respondènt. 

Bond, Circuit Judge. The facts in this case are fully set forth în the 
opinion filed by the district jud£;e. The Nessmore, 41 Fed. Rep. 437. 
The principal facts are there stated, and ail that is necessary to repeat 
is that on the night of the 25th of August, 1889, the stearaship Ness- 
more, having left Baltimore for Liverpool in charge of a pilot, and near- 
ing Cape Henry at the entrance of Chesapeake bay, was anxious to dis- 
charge the pilot, and put him aboard a pilot boat. Those boats gener- 
ally lie off Cape Henry, inside the mouth of the bay, and when the 
Nessmore reached the proper place for so doing, a blue light was bumed 
over her port side under her rail, to give notice to any pilot boat there in 
waiting that she was desirous of putting off her pilot. The Joseph 
Wilde, a large schooner, was on a voyage from Bangor, Me,, to .Rich- 
mond. Va. The vessels were on intersecting courses. Those on board 
the steamer, though the night was not very dark, the stars occasionally 
shiniug without a moon, did not see the schooner's lights, which, I 
think, as the district judge found, were set and burning. One of them 
(her starboard light) was burning aftèr the collision, and this is the light, 
in the position the vessels were, that ought to hâve been seen from the 
Nessmore. Why those in charge of her did not see it the district Judge 
has endeavored to form a theory, but, whether his suggestions are true 
in point of fact or not, they do not excuse the Nessmore, for it is upon 
those in charge of her to show affirmatively a good reason for not seeing 
them. I agrée with the district judge that this they bave not donc, and 
are in fault. Those in charge of the Nessmore signaled with a blue 
light for a pilot boat. Upon so doing they saw in the direction from 
which the pilot boat was expected to corne a bright flash light, which 
they took to be an answer to their signal. At this time the Nessmore 
had greatly reduced her speed, in order not to pass by the pilot boat, 
which was supposed to be under steam, approaching her. Then there 
appeared a white light, which those in charge of the Nessmore took to 
be a stem light of a vessel going in the same direction as the Nessmore. 
Both thèse lights were exhibited on board the schooner, and not on the 
pilot boat. Not seeing her régulation lights in the rigging, and seeing 
the other two lights, those on the Nessmore were deceived into thinking 
that it was the steam pilot boat ahead of them, and not a sailing vessel. 
The burden rests upon the schooner to show that her exhibition of the 
lights mentioned, which was forbidden by law, (Act March 3, 1885, 
c. 354, 23 St. at Large, p. 488,) was not one of the causes of the collis- 
ion, which shortly afterwards — in a few minutes, indeed — took place. 
I am of the opinion that both vessels were in fault, and the damages 
should be divided. A decree will be passed accordingly. 
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The Kqmdk. 
; The Don Juan. 
' Low «. TôE KoMuz AND Thb Don Jua». 

I IDistrict Ctmrti S.D. New York. May 7,1892.) 
1. CoLusios— Stbam Vessei^— Cbossino Nbab Werb— Bad LOOKOnT— FAILtmB TO Eb- 

VBKSB— RiOHT Oï WaT. 

' The tu? Di JT; backed oùt oi a slip -withoTit: heedine the présence or Bignals of 
the tug K.> àpftroaching near. The K. recpgnized the risk of collision, but did 
not reverse. Held, that the K. in voluntarily going iiear the piers, had no pn- 
ority in the right of way oVer the D. J., though on the D. J.'b starboard hand, 
and botb were held for négligent navigation. 

9 SaHB— NOTIOB QV CI.AIM— IiAOHES. 

On a slight Collision, atd iio Uotice of daita or of survey until six months after- 
yr&ria, and al ter a season's running of the boat and without repair, Ubel not âted 
till eisht months, costs di^allowed. 

In Admi^alty. Libel by Mortimer E. Law against the tug Komtik 
and the tug Don Juan for collision. Decree for libelant against both 
vessels. 

Ifi/iand <fc ^^ri3A:te, for libelant. 

OirpCTiter «6 IfosAer, for the Komuk. 

Fiicox, yldam? (fc GVeen, for the Don Juan. 

Brown, District Judge. At about 5:40 p. m. on March 28, 1891, as 
the tug Komttk was going up the East river in the flood tide with two 
canal boats in tow on her port side, the libelant's boat being the outer 
port boat, for the purpose of putting them in a tow to be made up ofiF 
pier 9, the libelant's boat was run into, off the alip between piers 7 and 
8, East river, by, the tug Don Juan, which was backing out of the slip 
with a barge alongside, bywhich itis alleged two planks of the libelant's 
boat were broken. 

The libel lîyas not filed until December 9, 1891. No notice of survey 
was giv«n until six months after the accident, nor any claim for dam- 
ages made. . Allthe witnesses from the Don Juan testify that they had 
no knowledg^ of any collision at ail, and bave no recollection of the al- 
leged occurrence. The witnesses from the Konjuk, however, examined 
fOT the libelaiitj testify to the collision, and identify the Don Juan as 
the boat that backed into the tow. The Komuk had taken the two 
canal boats from the slip below, between piers 6 and 7, and proceeded 
up the East river about 200 or 350 feet oijly from the ends of the piers. 
Her, pilot tf stiûes that h© did not see the Don Juan coming out of the 
slip until shewas near its mouth and about 250 feet above him; that 
he gave her a signal of one whistle, got no answer, then stopped his 
engine, repeated the signal, and hailed the Don Juan's pilot, who gave 
him no response but kept on backing. This proves négligence in the 
Don Juan. 



THE KOMUK. 619 

Boats navigating near the mouths of slips hâve no prîoi-îty as respecta 
the right of way. There is at leagt an equal right in outgoing boats to 
corne out without obstruction from such navigation. If tugs with tows 
to be taken a short distance, as in this case, may be justified in going 
near the shore where the Komuk went, they still hâve no superior 
right to tugs coming out of their slips; and they are bound to go at 
such a moderate speed, and with such spécial caution, as will not en- 
danger either their o wn tows or other boats. The Edgar F. Luckmhach, 8 U. 
S. App. 9; 60 Fed. Rep. 129. _ The évidence of the pilot of the Komuk 
seems to me to show clearly that he recognized the danger of collision 
when he saw the Don Juan backing out of her slip, and that the Don 
Juan neither heeded nor replied to his first signal, and did not hold up. 
It was the Komuk's duty under rule 21 to reverse at once. Had she donc 
60, there would hâve been no collision, if she was going at moderate speed 
before; or if any collision had followed, it would not hâve been the libel- 
ant's boat that would hâve suflered. I must, therefore, hold both boats 
liable. 

The damage in this case was slight. The collision must bave been 
dight also. No report of it was made to the supervising inspectors, nor 
to the Don Juan's employers, as would hâve been the duty of the pilot 
of the tug, had he been aware of any injurious collision; and I ani in- 
clined to accept, therefore, their testimony that they knew nothing of 
any collision damage. If awàre of any contact of the boats at the time, 
it probably passed irom memory on the supposition that no harm had 
been donc. No sufficient expïanation is given by the libelant of the 
long delay in presenting the claim, or in giving notice of the survey. 
The boat was used fo- nearly a whole season; and from the libel it ap- 
pears that no repair of the injury up to December had been made. Such 
unexplaiued delay is unreasonable, and is prejudicial to a fair opportu- 
nity for défense, or for p-^-^tection against intervening dangers, or injuries 
of which the défendants can hâve no knowledge. To discourage such 
lâches, I must withhold costs. 

Dccree for the libelant against both vessels, but without costs. 



S20 FEDEEAIi REPORTER, Vol. 50. 

The Amos C. Baestow. 

The James A. Garfield. 

McCaldin V. The Amos C. Baestow. 

RoBiK V. The James A. Gaefield and The Amos C. Baestow. 

In re McCaldin. 

CPfstrict Court, S. D. New Twlc May 13, 1893.) 

1. iCoT^MsioN— Btbam Vessels— AMempt to Ckoss Bows— EECKLiiSS Navioatioît. 
: The tug G. undertook with a- signal of two whistles to cross the bows of the 

. large steamer B., ofE pier 3, Ea?t river, when the steamer was only 400 feet dis- 
tant, and a strong current -was setting the tug towards her, and the position of the 
toatner was such that the pilot of t£e tug could net judge with auy accuracy oE 

. the steamer's speed. Within 80 seconds collision ocourred, the Q. was sunk, and 
two'tnén drowned. Held, thât the G. was in fault for reokless navigation, though 
the steamer, in extremis, had answered with two whistles. 

i}< SiiiDtvEAST River Navigation— Rounding the Battert— Excessive Speed — 
State Btatutb— Proximatb Cause. 

' The B. rôunded the Battei^y, and entered the East river 60O or 700 feet f rom the 
end3 of the plers, at a speed of teû knots through the water, and at least 7 knota 
against the tide, and coUided with and sank a tug off pier 8. The vessels were not 
seëh' by each other untll only 400 feet apart. Held, that the B. was in fault for go- 
in^ at such high speed so near the piers, in violation of the state statute, whioh re- 
quired her to go " as near mid-river as possible, " and that the disregard of the stat- 

/' <iite Was a material and proximate cause of tihe collision. 

. In Aduairalty. Libels for Gollision, and for personal injuries caused 
thereby. Pétition to limit liability. 

■■ Carpenter & Mosher, for petitioner and the James A. Garfield. 
.: Goodvkh, Deady & Goodrich, for Henry Robin. 
MMctv Pechnan <fc Dkon, for the Amos C. Barstow. 

,:-3kown, District Judge. The aboyé libels grew out of a collision be- 
tween the tug James A. Garfield and the propeller Amos G. Barstow, 
which happened a little after 3 o'clock in the aftemoon of October 17, 
1890, ofïpier 3, East river. The Garfield had started from outside of 
four boats moored at the end of pier 4, in the strength of the ebb tide, 
to carry the libelant Robin and another passenger across the East river 
to Prentiss' Stores, Brooklyn. When headed upon her course and about 
275 feet off from the end of pier 4, seeing the propeller Barstow off the 
South Ferry slip coming up the East river, the Garfield gave her a signal 
of two whistles, indicating that she wished to go ahead of the propeller. 
The propeller was then not more than 400 feet below the Garfield and 
from 300 to 400 feet further than the Garfield from the New York shore, 
and heading up parallel therewith. The Barstow shortly before had 
given a signal of two whistles to an Annex ferryboat, which was about 
ofî pier 4, coming down river from 300 to 400 feet outside of the Bar- 
stow. Getting no answer from the ferryboat, the Barstow was about to 
repeat her signal when the signal of the Garfield was heard. This waa 
the first that the Barstow had noticed of the Garfield. She immediately 
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answered the Garfield wîth two whistles, because, as her master testifies, 
he did not wish to create confusion by contradicting when the two ves- 
sels were so near each other. At the same time, he testifies, he put his 
wheel hard astarboard, stopped his engine, and backed strong. But the 
Garfield in crossing the strong ebb tide, sagged down upon the Barstow; 
and as her starboard side came in collision with the Barstow's stem, she 
rolled over to port and capsized, under the stress of the tide and the 
Barstow's headway, and swinging round to the southward of the Bar- 
stow, sank almost immediately. This ail happened within about 30 
seconds after the signais were exchanged. The next day the Garfield 
was found at the bottom of the river in 35 feet of water at a point 
about 750 feet directly south of pier 2, having floated probably about 
150 feet downward and outward while sinkiug. The fireman and one 
of the passengers were drowned; and the libelant Robin sustained Per- 
sonal injuries, for which his libel was filed. The owners of the Garfield 
claim damages against the Barsfow in the sum of $4,800; and they 
also filed a pétition to limit their liability to the value of the Garfield, 
in case it should be found that the Garfield was in fault. The several 
cases, as respects the fault of either vessel, hâve been heard together. 

The évidence shows that the Barstow before she reversed was going at 
the rate of 10 knots, and making at least seven knots against the tide; 
and that the Garfield was going about 7 knots across the tide, The 
cap tain of the Barstow estimâtes the strength of the ebb at about 4 knots; 
but this estimate is unwarranted. No circumstances are stated showing 
that the tide was more rapid than usual; and no doubt it did not ex- 
ceed 3 knots, the maximum as ascertained by the government surveys. 

1. Upon the above facts the Garfield was in fault. She had the Bar- 
stow on her starboard hand upon a crossing course, and was^ therefore, 
bound by the nineteenth rule to keep out of the Barstow's way. The 
Garfield undertook to do so by crossing the bows of the Barstow un- 
der a signal of two whistles, when the latter was only about 400 feet 
distant, and a strong ebb current was setting towards her. Some 
witnesses for the Garfield testify that at the time the whistles were ex- 
changed, the Barstow was pointing directly towards the Garfield; that 
the Barstow subsequently turned to starboard , and thus brought about the 
collision. But other évidence shows that this theory is incorrect. It is 
not only improbable in the highest degree that the Barstow should hâve 
ported her wheel contrary to the signais just given, but specially so 
considering the fact that an Annex ferryboat was at that time near meet 
ing and passing the Barstow on her starboard side. The direct évidence 
of the Barstow is also to the contrary, and shows that there was no 
turn of the Barstow's bow to starboard, except such as might hâve been 
unavoidably caused by reversing her engines; and any change in her posi- 
tion to starboard from that cause must hâve beenslight, and not a fault. 
Had the Barstow been pointing directly for the Garfield at the time the 
whistles were exchanged, she must bave been heading considerably to- 
wards the New York shore, instead of directly up river, as ail the other 
witnesses state; and the. Garfield, moreover, must in that casehave 
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crosaed her course attd beeo wèU out 6f the way before the Barstowcould 
hâve reacbed hér, so iihat on that theory no coliision could bave hap- 
péned. I bave no doubtthat the Baratow, wheniihe whistles were ex- 
changed, was poihting directly up river, as almosifc ail the witnesses say, 
and on a line from 300 to 400 feet outaide of the Garfield. 

The Garfield 's attemptto cross the bows of the Barstow when so near, 
and in thé way she attempt'ed it, and in such a tide, was a dangerous 
and foblhardy attempt. The position of the Barstow was such that the 
pilot of the Garfield could mot see or judge with any aecuracy what the 
Barstow's speed was, and he seems to bave mistaken her heading to 
some extent. He calculatèd by guess, because there was neither time 
nor room for the necessary observation. He migsed, and in 30 seconds 
twolives were sacrificed. • This is reckless navigation. The assenting 
whistle of the Barstow, given in extremis, in no way excuses it, or re- 
lieves the Garfield fromresponsibility. îTie Deniz, 29 Fed. Rep. 525; 
The Grempoint, 31 Fed. Rep. 231, afiirmed on appeal. 

2i The Barstow was equally in fault for navigating around the Battery 
atsucb speed, and sô near the shore, in violation of the statute, which 
required her to go in mid-river " as near as possible." There was nothing 
to prevent her from observing the statute, as vessels of her class and 
speed Ordinarily observe it. She was not incumbered; and in going 
around the Battery near the New York shore, where so many boats are 
going in and coming out, she bad not in her favor those économie excuses 
which tugs heavily incumbered with tows may présent, in seeking the 
advantagôs that nature ofïers for économie navigation in the slackerwater 
near the shore. Even thèse must take the risk of being held in fault. The 
OoluvMa, 8 Fed. Rep. 716, 718. But the danger from vessels like the 
Barstow, going at a speed of ten knots, and making at least seven knots 
against the tide, is very much greater than from incumbered tugs which 
make but bne or two knots beadway. And it was this high and un- 
known speed near the shore that made the Garfield's calculation fetally 
wrong. 

Norcan it be claimed that the position of the Barstow was in this case 
immaterial, and ûot a proximate cause contributing tothe collision. It 
was the very fact of her close proximity to the shore under such speed 
that prevented timely notice of her présence, and sufficient space and 
time lor any proper or correct observation from the Garfield. The ex- 
cuse of the Barstow for her assenting whistles, that the vessels were too 
near to admit of contradietory whistles, is itself a proof of the extremity 
of thé situation when tbey first became visible to each other. There is 
no évidence that they were not seen as soon as visible to each other. 
Other vessels were between them, which probably delayed somewhat 
seeing each other as Soon as they might otherwise hâve been seen. 
But the Barstow in going near the shore contrary to the statute, took 
ail the risk of such ustial 'obstructions. The purpose of the statute is 
to prevent ail thèse risksj and to gîve time and space for the obser- 
vation and judgment necessary for safe navigation, by rëquiring vessels 
to keep away from the shore and "as near as possible in mid-river." 
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4 Edm. St. 60. Indépendant of the statute, safe and prudent naviga- 
tion requires the same thipg, as was held by Judge Betts in the case of 
The Relief, Olcott, 104, 108, 109, which case, it is said, led tothe passage 
of the statute. The same view was expressed by Woodhuff, J., in 
The Favmita, 8 Blatchf. 559, 540. 

In the case of The Bay State, 3 Blatchf. 4.8, Mr. Justice Nelson said 
that this "state statute ought to be strictly enforced." There the 
Worcester being "out of the traek prescribed by law" in going up the 
East river near the New York shore, and being obliged to avoid a tug 
and schooner that she met, sheered to the right, and so ran into the 
Bay State, and was held solely to blame. The samerule was reaffirmed 
in The E. 0, Scranton, 3 Blatchf. 53, and in IJie Favorita, supra; and 
thèse cases hâve been followed in numerous others, where the false posi- 
tion has produced embarrassment, or prevented the vessels from seeing 
each other in ample time for correct observation, or for appreciating 
and making tbe proper maneuvers. The Maryland, 19 Fed. Rep. 651, 
556; The Columbia, 29 Ped. Rep. 716; 7%e Oarden Œty, 38 Fed. Rep. 860, 
862; The Britannia, 84 Fed. Rep. 558; The Ymrri, 10 App. Cas. 276; 
The Rockaway, 38 Fed. Rep. 856, affirmed 43 Fed. Rep. 544; The In- 
trepid, 48 Fed. Rep. 330; The 0. R. SUme, 49 Fed. Rep. 475; The Clara, 
M. 765. 

The fact that the Garfield might hâve avoided collision by going 
more to port, does not lessen the fault of the Barstow. The necessity 
of that course was not then perceived by the Garfield; and it was not 
perceived partly because the position of the Barstow was such that the 
Garfield had not time and opportunity to observe the necessity of it, as 
she wGuld bave had if the Barstow had obeyed the statute. The posi- 
tion and high speed of the Barstow in rounding the turn of the Battery 
brought the vessels into very certain danger from the moment they were 
seen by each other. When first seen they in fact were almost in the 
jaws of colision. The master of the Barstow, aware of his own speed, 
saw and appreciated the danger; but there was neither time nor space 
for the maneuvers necessary to avoid accident; and this was due in part 
tô his false position and high speed. Near the shore rounding a bend 
very moderate speed was required. The Komuk, 50 Fed. Rep. 618, 
(May 7, 1^92;) The Edgar F. Luckmbach, 8 U. S. App. 9, 50 Fed. Rep. 
129. 

The fatal resuit in this case only emphasizes once more the necessity 
éf observing not merely one rule, but ail the cumulative rules de- 
signed for the avoidance ôf collisions. The Clara, 49 Fed. Rep. 767. 
To excuse the Barstow in this case would be in eflfect to nullify the 
statute in its essential purpose, to encourage fast and dangerous naviga- 
tion iiear the shore, and to multiply fatal catastrophes. As the Bars- 
tow should bé held liable upon this grourid, it is not necessary to con- 
sider the coritradictory évidence bearing upon the question whether she 
instantly revérsed, 6r not. 

Decrees hday be entered accordingly, with an order of référence to 
«bmpute the damages if not agreed upoQi 
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The Joseph Sticknby, 

Thk Hakby Whitk. 

LowELL V. The Joseph STicKNEnr. 

(IMstHct Court, S. D. New Ytrrk. May 14, 1893,) 

OOUilSIQK — GtEAM and SAIIi MBBTINQ — ^LlOBTS— Chaiîgb OP COTJRSa 

À scbîooner bound east by night in Long Islâ,aâ sound, with the wlnd atwut 
abeam from the southward,' came in collision, nearly head on, witlx a tug bound 
west. The accounts of ^be collision a» told by those on tbe respective vessels were 
wholly irréoonoilable. On the évidence as to the courses on which tbe vessels had 
previously been salling, and the angle of collision, as to whlch botb sides substan- 
tially agrée, and the lights which each yessel must under the ciroumstances hâve 
exhibited to the other, helcl, that the sohooner must bave made a wrongful change 
of course to the southward, probably through some miatake in giving or receiving 
. orders, after the tug had reached that side of the ^chooner's course, and that suon 
change of course caused the collision, and that the tug was not in fauit for a change 
in extremiSi 

In Admiralty. Libel for collision. Dismissed. 

H. Di Hotchkiss and Ev^ene P. Carver, for libelant. 

McCariky éc Perier and Harrington Putnam, for the Joseph Stickney. 

Beown, District Judge. At about 8 p. m. in the evening of Marcb 
22, 1892, the libelant's sohooner Harry White, bound eastward in Long 
Island sonnd, with the wind about abeam from the southward, came in 
collision, when about seven miles east-southeast frpm the Watch Hill 
beacop, with the steam tug Joseph Stickney, bound west, and soon after 
sank with her cargo, and became a total loss. The above libel was filed 
to recover the damages. 

The night was overcaat, dark, an4 good for seeing lights; the wind, 
about south by west. The Stickney had in tow two barges and a brig, 
The first barge was on a hawser of 100 fathoms; the second barge, astem 
of the former, was on a hawser of 60 fathoms; and the brig, astem of 
the lutter, was on a hawser of about 60 fathoms. The tug displayed 
the white vertical lights indicating a tow, besides the usual colored side 
lights; and the brig also: had the usual colored side lights. The tug and 
Bchooner were each going through the water at the rate of about five 
knots per hour. 

The évidence for the Bchooner is to the effectthat the white lights of 
the tug were made about a half hour before collision, some five miles 
oiï, anJ bearing about |wq points on the port bow of the schooner; that 
10 or 15 minutes afterwards the red light was seen on the same bearing, 
and at the same time the red light of the brig in tow; that the schooner 
tliereupon luffed a quarter of a point so as to make her course east J 
south, which course she kept until the tug was snug up to her, when 
the tug blew two shiort blasts of her whistle; that up to that time the 
red light had been yisibl®) but not the green light, and that then the tug 
changed her course so as to show her green light; that the vessels were 
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then too near to avoid collision; that the schooner thereupon luffed to 
make the speediest change; and that the tug'sstem struck the schooner's 
port bow, angling a little across the schooner towards her starboard side. 

The évidence for the tug is to the eflfect that the green light of the 
schooner was seen two or three miles oflF, IJ points on the tug's starboard 
bow; that the tug was then upon a course of west î south, being i of a 
point more to the southward than the regular course, on account of the 
southerly wind; that about 10 minutes afterwards the glimmer of a red 
light was seen in addition to the green light, which was still plainly vis- 
ible about two points off the starboard bow, estimated to be three quar- 
ters of a mile distant; that the tug then blew a signal of two whistles, 
indicating that they should pass starboard to starboard; that the glim- 
mer of the red light showed about half a minute or less, and then dis- 
appeared, leaving the green light alone visible as before; that when at a 
distance estimated to be about 300 feet, the huU came in view and was 
noticed to be swinging to the southward; that a signal of two whistles 
was again given that the schooner might gô to port, and that the engines 
were at the sâme time stopped; that the schooner did not tum to port, 
but more to starboard, so that very speedily the green light disappeared, 
and the red light came in view; whereupon the tug put her helm hard 
aport, which continued so until collision, the heading of the tug chang- 
ing some four or five points to the northward; and that the blow of col- 
lision was at an angle of about li points, substantially as stated by the 
libelant's witnesses; that if the schooner had kept her course, she would 
hâve paased easily to the northward of the tug and tow; that the tug at 
no time changed her course to the southward, as the bearing of th© 
schooner continued to broadep somewhat till the vessels were near to- 
gether, indicating that they would pass each other safely without any 
starboarding of the tug. 

The two versions of the mode in which the vessels approached each 
other, and of the lights that were seen or visible, are whoUy irreconcila- 
ble; nor does the story of either side, as it stands, account for the col- 
lision. A plot of the navigation will make this clear. Assuming that 
the previous courses are correctly stated, they varied when the vessels 
were a mile apart a point and a half from opposite. If, therefore, the 
schooner's green light was seen 1} points on the tug's starboard bow, the 
tug must hâve then been directly ahead of the schooner and already 
crossing the line of her course; and the tug, diverging li points, would 
hâve been, when the two had come within 300 feet of abreast of each 
other, over 900 feet to the southward of the schooner; and without some 
prior change of course, they could not then hâve come into collision had 
they tried. 

So on the other hand, had the tug's lights been seen when a mile dis- 
tant two points on the schooner's port bow, as the latter's witnesses assert, 
the schooner when abreast of the tug, both running upon the courses 
stated, would hâve been 1 ,400 feet to the southward of the tug; had they 
been seen a point and a half on the port bow, they would bave been, 
when abreast, 900 feet distant; if one point on the port bow, about 250 
v.50F.no,8— 40 
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ieef cBatânti nin eîthericase the sch'ootier wôuld hâve beeri always on the 
tug's pért bo^^rj.iffind on that bearihg if is very improbable that the tug 
wbuld havé deliberately sfeered to the left to run down the schoonerj if 
the schoônér was going any such considérable distance to thesouthward; 
nor in «hat caise could the collision hâve' possibly happened at the angle 
at whieh it did happen. Manifestly neither of thèse accounts can be 
accepted. i ■ , 

In the contradiction that exists as to the lights visible and the bow 
over whieh the lights were seén, the only certain guide that the évidence 
furnishes is the fact upon whieh bbth vessels substantially agrée; namely, 
that at the moment of collision they were nearly head and head, diver- 
ging therefrom by a small angle only; and the fact that the tug's stem in 
striking 'the port bow of the schooner pointed a little across towards the 
schoonér% starboard side. The pilot of the tug, in placing modela to 
illustrate the position, makes the angle about 1} points; and the testi- 
mony of the schooner's tvitnesses is not substantially différent* As the 
previoHS courses of the two'diverged a point and a half only, it foUows 
that to mairitain the same angle at collision, they must bave changed 
theircwrsès the same amoUnt in opposite directions. Ail the witnessea 
agrée that the schooner Inffed and turned to the southward. It follows 
that the tng'a change must hâve beén^to the northward, as her witnesses 
testify. .: i .'■ ■ :. 

The amount of the change of course by either is a matter of dispute. 
The captain of the schoonfer estimâtes his change at only one and a half 
points; btat tHe pilot of the tug testifies that at collifeiori he was heading 
Horthwest l north, "which would maké his changé, and consequently 
the , schooner's change, five points. I dqubt the acouraoy of the pilot's 
observation^ and think the change probably twO points less; an error 
easilj' made under the excitement of collision. But whatever be the 
amount of the change by either, it is manifest that the witnesses for the 
sehoonerare mistaken when they say that the tug changed to the south- 
ward.: The angle of collision proves that her change waa to the north- 
wardi It proves further j since the schooner had changed to the south- 
ward and the tug to the noi-thward, that prior to thèse changes the tug 
must bave crossëd to the southward of the line of the schooner's course; 
and that fact being established, it foHows, as thé vessels were moving 
through the watei' at about the same speed, that the tug's green light 
must bave been constantly visible to the schooner, and her red light not 
visible. ..,'■■:"': > 'l 

The tug's accountis crédible with a correction of half a point in the 
estimate of the bearing of the schooner on the tug's starboard bow. The 
bearing of a point on her starboard bow when a mile distant, instéad of 
a point and a faalfyfulfills'all the copditions of the situation, except that 
in that posiMoH the red light of the schooner ought to hâve been visible 
ail the time; as well as the green light, supposing that the line of visi- 
bility of theftreéh light crôssed to pb*t at the common angle of a half a 
point. The schooner's lights were set in her forerigging; she was sail- 
ing on her jstarbûard tackj and the red light might théréfore haive been 
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obscured by her head sails; if obscured at the distance of a mile, tbe 
red light would continue to be obscured until shortly before the colli- 
sion, iuasmuch as the schooner's bearing would continue to broaden ofl' 
slowly upon the tug's starboard bow, as they approached each other. 

Such seems to me to be upon the testimony the most probable ac- 
count of this collision. If the schooner's red light was visible, it is in- 
cre4ible that the persons on the tug who were watching her, who were 
governing their navigation accordingly, and were giving signais to her, 
should not hâve seen it; and if it had been seen, along with the green 
light, there was no possible motive for the tug to go to the left, rather 
than to the right. Several witnesses from the tug testify that no red light 
on the schooner was seen until after her luff shortly before collision. 
The rest of the account of the tug's witnesses, with the modification sug- 
gested of the bearing upon the port bow, accounts naturally for the col- 
lision, and the angle at which it actually took place. The schooner's 
story, on the other hand, is incapable of being made to account for the 
collision by any reasonable correction of the estimâtes of her witnesses 
as to the bearing, or the lights, alleged to hâve been seen. There was 
nothing to obscure the colored lights of the tug; and it is impossible 
that the collision could hâve occurred in the way it did occur, had not 
the tug's green light, from the time when it was a mile distant, been 
visible about half a point on the schooner's port bow, and the tug's red 
light not visible at ail. The schooner's account is in every way not 
crédible, nor consistent with the most certain facts. I find it impossible, 
therelbre, to place any confidence in her version. 

Why the schooner should hâve turned to the southward when the tug 
had aîready crossed to that side of her, can only be accounted ibr by 
some niistake either in giving or obeying orders. The helmsman bas 
not been called as a witness. Such mistakesare by no means unknown; 
and the différent modes of rigging the helm, and the aifferent practices 
of foreign seamen, sometiraes make such niistakes natural. 

Upon the foregoing view of the tacts, I must find the collision to hâve 
occurred from the iault of the schooner in changing her course. Had 
she kept her course, the tug would hâve passed at least 300 feet clear 
of her to the southward. The line of her course would hâve met that 
of the tow 1,000 feet astern; and a change of course a half a point to 
port would bave cleared the whole tow without difficulty. 

The signal of two whistles twice given by the tug indicating that she 
would go to port, did not induce the schooner's change of course, nor 
influence her in any way. It was designed to induce the schooner to 
turn to the northward. But the schooner continued her change to 
southward; and as the tug's signal in no way changed the schooner's ac- 
tion, it is not material whether the tug's change to the northward was 
consistent with her previous signal or not; and il is, therelore, inima- 
terial. The pilot of the tug, seeing that the schooner persisted in her 
luff, turned to the northward, because in his judgment he was otherwise 
likely to be run down. Whether that be so or not, the vessels were 
then so near each other that any mistake in that respect is not attribata- 
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ble to the tug as a fauît, but, if erroneous, must be borne by the schooner, 
whose previous fault in changing het course to the southward brought 
it about. 

Libel dismissed, with costs. 



Tug No. 13. 

The Buffalo. 

Hyland V. TuQ No. 13 and The Buffalo. 

{District Cmrt, S. D. New York. April 89, 1893.) 

Coixisioîi — LiGHTS— Obsouration bt Tow. 

A tugboat, called "No. 13," was eoing up the North river, -wîth a barge on her 
port sioe. The pilot house of the barge hid the red lîght of the tug f rom the tug 
Buffalo, which was crossing from Jersey City to New York, and haa No. 13 on her 
Btarboard hand, so that the vesaels were not seen till within 400 or 500 feet of eaoh 
other. The vessels in tow of the tugs coUided. Held, that No. 13 was navigating 
in violation of the rule that requires lights to be visible for 10 points around the 
horizon ; that she took the risk of such condition of her lights, and was solely Uable 
for the collision. 

In Admiralty. Libel by Josîah A. Hyland against the steam tug 
Buffalo and Tug No. 13 for collisioii. Decree for libelant against Tug 
No. 13. 

Hyland & Zabrislde, for libelant. 

W'ilcox, AdaTns & Green, for The Buffalo. 

Frank Loomia and Mr. Mosher, for The Tug 

Brown, District Judge. At a little before 4 o'clock in the morning 
of December 29, 1891, as the steam tug Buffalo, with two fioats, one on 
each side, loaded with raiitoad cars, was on her way from the dock above 
Pavonia fèrry, Jersey City, to Duane street, N. Y., her starboard float 
came in collision with the libelant's barge Verona, which was going up 
the North river in tow of Tug No. 13, and on her port side, at a point 
about 400 feet off from, and a little above, the Duane street pier. The 
starboard bow of the Butfalo's starboard float struck the port bow of the 
Verona, and caused damages for which the above libel was filed. 

The weather was clear and mild. The courses of the two tugs were 
crossing each other so as to involve risk of collision. ; The Buffalo had 
•No. 13 «n the starboard hând, and it was the.duty of the former tokeep 
' out of the way, providéd she had means of knowing of the approach of 
No. 18 and her tow. Thè défense of the Buffalo is that she had no 
ineans of knowing this; because, as she contends, the red light of No. 
18 j which oUght to hâve been visible to apprise her of the présence and 
of the course of No. 13, was obscured by the pilot house of the barge on 
the port Sidé of No. 13, until too late to avoid èollision. 

The évidente shows that the pilot house of the Verona was higher than 
thèColored ligbtaofNo. 13, which were on the pilot house of the latterj 
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that the red lîght of No. 13 was visible from straîght ahead to one point 
off her port bow; that between one and two points off her port bow, or 
moïe exactly for ten degrees of arc beyond one point the port light was 
obscured, but became visible again from about two points ofT the port 
bow. For the Buffalo it is claimed that in coming across the river she 
was ail the time in the shadow of the Verona's pilot house, as respects 
the port light of No. 13. Diagrama hâve been submitted illustrating 
this contention. No. 13 came up from the Battery in line with the shore 
al a distance of 600 or 600 feet from the piers, until shortly before reach- 
ing the Chambers street slip, when she hauled in a little towards the 
New York shore to allow an Erie ferryboat, going out of the Chambers 
street slip, to pass ahead of her. Upon this gênerai course the diagram 
shows that the port light would be obscured at least until No. 13 changed 
her heading towards the New York shore, provided the speed of No. 13 
was five knots or over, that of the Buffalo being about three knots. 

The pilot of No. 13 says he was going about 4è or 5 knots an hour. 
The counsel for No. 13 argues that this is too high an estimate; but as 
her time after leaving Dock street at 8:15 a. m. could hâve been only 
from 80 to 40 minutes, it seems to me that taking into account the dif- 
fei'cnces of the tide in the North and Eastrivers, her speed up the North 
river must hâve been rather above five knots than below it. It was high 
water that day at Governor's island a few minutes before 7 a. m. At the 
time the Buffalo crossed the North river, the current had, therefore, only 
just begun to run flood in mid river, (The Ludmg Holberg, 36 Fed. 
Rep. 917, note, 3, 9,) though running up a half hour earlieralong shore; 
and this was the reason, no doubt, why No. 18 in going up kept so near 
the New York docks. In the East river, where the flood current sets up 
river more than an hour earlier, No, 18 would hâve encountered the 
flood current in its second hour, running at least 1} knots; while along 
the North river shore she had a current of about one knot in her favor. 
From thèse facts I infer a probable speed in No. 13 of at least five knots 
in the North river. This speed, as stated above, would make the rela- 
tive positions of the boats such that the colored lights must bave been 
for the most part obscured to each other. 

This is confirmed by the answer of No. 13, and also by the testimony 
of both pilots, that neither saw the colored light of the other until after 
the ferryboat, which crossed between the two, had cleared and had dis- 
closed the two tugs within about 400 feet of each other. The teçtimony 
of the pilot of the Bufi'alo to this fact, is unqualifled. The testimony of 
the pilot of No. 13 is a little obscure; but the only spécifie and unam- 
biguous question and answer on this point are to the efi'ect that he did 
not see the green light of the Buffalo until after the ferryboat had 
crossed. 

"Question. How far from yen did she [the Buffalo] appear to be when you 
lirst noticed the green light, or how far did you judge her to be? Answer. 
Up the river; turther up? 

"Ç. Yes. 4. In the neighborhoodof 400or500feet. 

"Q. Was that before the ferryboat crossed between you? A. No, sic." . 
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The ansMfer of No. 13 states explicitly that "as soon as the greeri Jight 
and stafF lights were seen, a signal was given;" and ail agrée that no sig- 
nal was giVen until after the ferryboat had crossed. If the pilot of No. 
13, moreover, intended to be understood as saying in his subséquent tes- 
timony that he saw not only the two white lights, but also thegreen light 
of the Buffalo 1,000 feet or more out in the river, and before the ferry- 
boat passed, this would convict No. 13 of gross fault in not signaling to 
the Buffalo and her tow when they were recognized so near, and so plainly 
involving risk of collision. Although signais are often unreasonably de- 
layed, I am not willing to beliève that in the case of heavy floats like 
thèse, w^here the need of a signal when the vessels are first seen only a 
thousand feet distant is so imperative, a signal would hâve been oinitted 
by the pilôt of No. 13, had he seen the Buffalo's green and staff lights 
before the ferryboat crossed. I condude, therefore, that neither pilot 
saw the colored light of the other until after the ferryboat had passed, 
because the colored lights were not visible, through the obscuration 
caused by the pilot house of the barge on the port side of No. 13. 

For this obscuration No. 13 was responsible, aud she must take the 
risk of navigating in that condition of her lights, and of her tow; because 
it was in violation of the rule of navigation that requires lights to be vis- 
ible for 10 points around the horizon. Tlie Seacaucus, 34 Fed. Rep. 68, 
70. No fault being established against the Buffalo, the libel as to her 
must be dismissed with costs; and a decree entered against No. 13, with 
costs, with an order of référence to compute the damages, if not agreed 
upon^ 



Thb Buffalo. 

Clabe V. The Buffalo. 

^DUtrlct Cimrt, S. D. New York. May 12, 1893.) 

OoiiUSTOir— VsBSBi. AT Anohor— Poo— MoviNO Steamer— Neglect to Makb Sot7in>- 

INOS. 

' The schooner R. was at anchor 1d t.he usual anchorage ground in Président roads, 
Boston harbor. In a dense foe, and was properly rlnging her beU. Beld, that the 
R. was entitled torecover the damages ocoasioned byuer being run Into by the 
steamer B., which was slowïy moving across the anchorage ground for deeper wa- 
ter, atleast 1,200 feet out of the ordinary course of such steamers, there being no 
difSculty, if, as aUeged, the compass was unreliable, in asoertaining her position 
in the fog by soundings, which the steamer had neglected to malie. 

In Admiralty. Libel for collision. Decree for libelant. 
ChceUf Qray & Sturges, for libelant. 
Foster <fc Thomon, for claimants. 

Beown, District Judge. At a little before 3 o'clock în the momîng 
of August 23, 1892, the libelant's schooner Luther A. Roby, while lying 
at anchor in Président roads in the harbor of Boston, was run into by 
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fhe eteamshîp Buffalo, in a dense fog, and her bowsprit broken, her 
headgear carried away, with other damage, for which the above libel 
•was filed. 

The Buffalo was outward bonnd; the weather was dear at a Httle past 
2 A. M. when she left her dock, but in about 20 minutes after she had 
got around and headed upon her course, she ran into a dense fog, when 
at Castle island, where the channel is narrow and does not iumish suit- 
able anchorage ground. ■ She, thereforé, continued on slowly in the first 
of the ebb tide, sôunding her fog whistle and intending soon to corne 
to anchor. No bell was heard from the schooner, nor was the schooner 
seen until she was within one or two hundred feet of the Buffalo, when 
her masts appeared first in the lighter fog above, a A'Cry little on the 
Buffalo's port bow, and too near to avoid collision. The Buffalo's en- 
gines were thereupon put ahead half speed, and her helm hard aport, 
which probably prevented greater damage by enabling her to clear the 
schooner's hull. 

Fbr the claimants it is contended that as no bell was heard, none was 
properly rung upon the schooner. One man, the night watch, was alone 
on deck. The testimony, no doub't, shows that when the steamer's ap- 
proach was recognized by him, he rang the bell more continuously and 
noisily than before, so that several men below came speedily on deck; 
some, a little time before collision, and others, at the moment of colli- 
sion. But the fact that several of them were thus roused and came ap 
before collision, shows that the master of the Buffalo and others are mis- 
taken when they daim that no bell was rung until ajixr collision. If, 
as they say, they did not hear any bell before collision, the reason why 
they did not heed or notice it must be sought in some other circum- 
stance than that the bell was not rung. The explicit testimony of the 
lookout that he had been previously ringing the bell at proper intervais, 
is confirmed by several witnesses on board the schooner; and the âict 
that he didrecognize the steamer's approach at some little distance, and 
did thenring the bell continuously and violently, is proof that he was 
attentive to bis duties. 

The pilot of the steamer, on the other hand, testified that he was 
about to anchor. He says: 

" We intended ancboring about wbere tbe stern of tbis schooner waa. We 
had taken it up. Isays: • We cannot proceed. We bave got to anchor. I 
bave got to get a couple of lengths fnrtber to the eastward before we can 
ancbor in order to get more water.' " 

The hands were already forward to attend to this. Among the différ- 
ent causes that might prevent the schooner's bell from being heard or 
noticed, partial préoccupation of the mind by other duties îs certainly 
not to be exoluded, I cannot find from the testimony that the schooner's 
bell was not properly rung. 

The schooner was at anchor in a usual and proper place, and her bell 
waa properly rung. The steamer is, thereforé, legally bound to pay the 
damage she causeid, unless it resulted from inévitable accident. Steam- 
Ship Co. v. (Mderwood, 19 How. 241, 246; ne GraniU State, 8 Wall. 
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310; TAe Lottmawi, Id. 164, 173. The circumstancès do not justify the 
finding of inévitable accident. The real cause of the collision is found 
in the fact that the steamer was, and for some time had been, consider- 
ably to the southward of the usual and proper course, whether in leav- 
ing the harbor, or in.search of anohorage ground for such a vessel. The 
schooner had come to anchor in 3f fathoms of watèr, between Spectacle 
and Castle islands, probably about i of a mile S. E. by S. of black buoy 
No; 7. The steamer drew 22è feet of water forward, and she could not 
anchor safely where the schooner lay. In going further to the south- 
eastward to get a proper depth of water, as was doubtless the pilot'a in- 
tention, he had no business to be running, as he was, across anchorage 
ground iîi fog at least 1 ,200 feet to the southward of the ordinary course 
of such steamers in going between buoy No. 7 and the "Lower Middle." 
2%g Mddietottfn, 44 Ped. Rep. 941. 

I find it difficult to understand fnlly the account given by the pilot 
of his course. That he made some attempt, however, to correct his 
false position, is clear; If there was difficulty, as he intimâtes there 
waSi in steering by compass, as the steamer was an iron ship and light, 
there was no difficulty in determinihg the proper Une of her course by 
soùndings between Gastle island and the Lower Middle; and soundings 
would bave made clear that he should be more to the northward. This 
alotie is sufficient to prevent the collision from being treated as an in- 
évitable accident. 

There îs considérable différence in the estimâtes of thespeed of the 
Buffalb at the time of collision. Mr. Limerick, who was near the 
steamer'8 port rail as the broken bowsprit went past him, estimâtes the 
time at "not more than ten or fifteen seconds" between the first blow and 
the secomd, which were 90 feet apart; and that the bowsprit drew astern 
along the port rail at about a walking speed. Both thèse estimâtes 
wouldjindicate a speed at that time of about 3 è knots. It is unneces- 
sary, however, to comment further upon the testimony on this point, aa 
I cannot find the schooner ii^ fault, or the accident inévitable. 

Decree for the libelant, with costs. 
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Stayton Mm. Co. v. Woody d ci. 

(CireuU Court, N. D. CaUfomla. May 9, 1893.) 

1. Fbdeeal JnKisDicTioN — Vamditt or Railroad Gbant— Adtbbsb HOLBnîO. 

In ejectment, plaintiff claiméd title under a railroad land ^rant, alleglng as 
ground of fédéral jurisdiction tbat défendants denied tbe validity of the grant. 
The pleadings and évidence showed that défendants not only asserted the valldlty 
of the grant, but tbemselves clalmed tltle ttarough one holding under tbe grant. 
Held, that the action must be dlsmissed for want of jurisdiction. 

2. Samb— Pleadinos. 

An allégation by défendants tbat O., thelr predeceasor In Interest, at a certain 
tlme was holding the premlses in controversy adversely to 8., plalntifE's predeoessor 
in title, who beld under the railroad grant, there belng no allégation that G. or bis 
successors were so holding adversely to S. at the time the action was brougbt, 
was insufflaient to show a holding adverse to tbe grant. 

At Law. Action of ejectment by the Stayton Mining Company against 
M. F. Woody and others. Dismissed for want of jurisdiction. 
Joseph D. Redding, for plaintiff. 
CarroU Cook, J. E. Fovlds, and W'iMam Hoff Cook, for défendants. 

McKenn A, Circuit Judge. This is an action of ejectment. Tojustify 
the jurisdiction of the court the plaintiff allèges that it dérives title un- 
der an act of congress passed July 27, 1866, entitled "An act granting 
lands to aid in the construction of a railroad and telegraph line from the 
States of Missouri and Arkansas to the Pacific coast," (14 U. S. St. p. 
292,) and that défendants deny the validity of said act of July, 1866. 
The défendants, in a preliniinary answer, not only directly traverse this 
allégation, but expressly admit the validity of said act of July, 1866, and, 
fortifying the answer, allège further a contract of plaintiff with one 
Oriffen, whose successors they allège they are, by which plaintiff agreed 
to convey to him the title which it should receive from the Southern 
Pacific Railroad Company, and which it was negotiating for at the time 
of said contract. The plea of défendants was referred on the 14th day 
of September, 1891, to S. C. Houghton, Esq., described as a master in 
«hancery, to report his conclusions thereon. The master took testi- 
mony, and reported February 8, 1892, "that défendants' plea is good." 
The plaintiff excepts to the report on the ground that the master's con- 
<dusions are not justified by the évidence, and défendants move for its 
confirmation and a dismissal of the action, and for costs. The parties 
hâve stipulated in writing waiving a trial by a jury. I hâve carefully 
considered the pleadings, argument of counsel, and the testimony, and 
«oncur with the master "that défendants' plea is good," and that this 
court has no jurisdiction of the action. The évidence shows that the 
défendants rely for défense not by denying the validity of the act of con- 
gress of July 27, 1866, but by asserting its validity; not by denying the 
title of the Southern Pacific Railroad Company, dépendent on said act, 
but by claiming that title through an agreement with their predecessor 
in interest, one Griffen. But plaintiff's counsel says défendants claim to 
hold possession of part of the premises under a mining claim, and ad- 
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versely to the Southern Pacific Railroad Company and the saîd acts of 
congress. I do not'flo'eonstraé the aiiàwer. The allèlgation is that the 
défendants are in possession of that portion of the premises called the 
"Cincinnati Miriirig Clàim," and that on the 22d dày of July, 1885, one 
GrifFen^^8i|,S. holding and claiming the same adversely to the said Southern 
Pacifie' Railroad Company; bpt thëreisno ail egàtiç;çi that Grififen or the 
deféndaritài çr any of thepi, were holding adversely to the Southern 
Pacific feaiiroad Company (yfhen, the action was brought, or to anybody 
except to the pittintîff, àbd Only on account of the sàid contract. The 
allégation wasmanifestly meant as a , limitation qf défendants' posses- 
sion, and as inéncement or explanation of the contract. Besides, Mr. 
Çook testiftèà'jihat the défense to the action will bç on the ground, and 
no other than, the existence and effect of such contract with Griffen. It 
is ordered, therefore, that the action be dismissed, and défendants hâve 
judgmeût fdr costSi 



LASKBr <* aï. V. Newtown Min. Co. 
iCirouitÇourt,S.D.Califomia. Slay 16, 18930 

JfOBIflBIOTIOIf or ClBCnrr CotBT— DrVBRSB GlTlZBNSHlP— Plbading. 

, Wliéie the jnrlsdiction pf ths circuit oouili ,1s f ounded only on the f act pf diverse 
cltizenshlp, uie complalnt mùst sùow tbat élther plaihtlâ or défendant résides 
withiu the dis^trlct In wbioh the action Is brought. 

Ai LàW. Actibn by L. Laskey and A. R. Conklin against the New- 
townMitiing Company. Demurrer for want of jurisdiction. Sus- 
tàined. 

Oarber, Boalt & Bishop, foT plaintiflB, 

Reddy, Oàmpbell & Mdson, for deiendant. 

, Ross, District Judge. The complaint filed in this case, to which a 
demurrer is înterposed, shows upon its face diverse citizenship of the 
parties, but it doès not aH^e that either the plaintiffs or défendant ré- 
side withiii this judicial diétrict; and the question presented and argued 
by counsel is whether, under the provisions of the présent judiciary act, 
it is essential that the cOm plaint should show that the suit is brought in 
the district of thé résidence o^ either the plaintiff or défendant, where, 
as hère, jurisdiction is foiinded only ôli the fact that the action is be- 
tween citizens of différent states. The judiciary act of 1789, after pre- 
scribing the cases in which the United States circuit Courts should hâve 
original cognizance, provided as folio ws: 

"And no civil suit shall be brought before either of said courts against an 
inhabitant of the United States by any original process in any other district 
than that whereof be is an inhabitant, or in which he shall be found at the 
time of serving the writ." 1 U. S. St. at Large, p. 78 et seq. 
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Substantîally the same provision was incqrporated into the Revised 
Statutës, (section 739,) and into the judiciary act of 1876, (18 U. S. St. 
at Large, p. 470 etaeq.) Under each of those acts a défendant might be 
sued, not only in the district of which he was an inhabitant, but also in 
any district in which he was found at the time of serving the writ; and 
it was repeatedly held that the provision in those acts in respect to the 
district in which every civil suit should be brought was not a jurisdic- 
tional requirement, but the grant of a privilège to the défendant, which 
might bé waived; and, therefore, that it was not necessary to aver that 
the défendant was an inhabitant of the district, or was found therein. 
Gracie y. Palmer, 8 Wheat. 699, and authorities cited in note to section 
739, Desty, Fed. Proc. The act of March 3, 1887, (24 St. p. 552,) as 
amended by the act of August 13, 1888, (25 St. p. 433,) leaves ont the 
provision that if the défendant hâve the diverse citizenship required by 
the statute he may be sued in any district where he may be found at 
the time of the service of process. 

"The omission of thèse words," said thê suprême court in Smith v, Lyon, 
133 U. S. 315, 10 Sup. et. Rep. 303, "and the increase ot the amount in con- 
troveray necessary to tiie jurisdiction of the circuit court, and the repeal of so 
much of tlie former act as allowed plaintiffs to remove causes from the state 
courts to tliose of the United States, and many otber features of the new stat- 
ute, show the purpose of the législature to restrict rather thau to enlarge tbe 
jurisdiction of tbe circuit court.s, wliile, at the same time, a suit is permitted 
to be brought in any district where either plaintiS or défendant résides." 

This latter provision of the act of March 3, 1887, as amended by that 
of August 13, 1888, is, according to the décision of the court in the 
case oî Smith v. Lyon, jurisdictional. The court there say: 

"The flrst section of the act confers upon tbe circuit courts of the United 
States original cognizance, concurrent with the courts of the several States, of 
ail suits of a civil nature at common law or in equity, where tbe matter in 
dispute exceeds the sum of $2,000, and arises under the constitution or laws 
of tbe United States, or treaties made or which shall be made under their au- 
thority. It then proceeds to establish a jurisdiction in référence to the par- 
ties to the suit. Thèse are controversies in which the United States are plain- 
tiffs, or in which there shall be a controversy between citizens of différent 
States, witb a like limitation upon the amount in dispute, and other contro- 
versies between parties which are described in tlie statute. Tliis flrst clause 
of the act describes the jurisdiction common to ail the circuit courts of the 
United States, as regards the subject-matter of the suit, and as regards the 
character of the parties who, by reason of such character, may, either as plain- 
tiffs or défendants, sustain suits in circuit courts. But the next sentence in 
the same section undertalies to deflne the jurisdiction of each one of tbe sev- 
eral circuit courts of the United States with référence to Us territorial limits, 
and this clause déclares ' that no person shall be arrested in one district for 
trial in another in any civil action before a circuit or district court, and no 
civil suit shall be brought before either of said courts against any person by 
any original process or proceeding in any other district than that whereof he 
is an inhabitant; but where jurisdiction is founded only on the fact that the 
action is between citizens of différent states, suit shall be brought only in tbe 
district of the résidence of either the plaintiff or the défendant.' In tlie case 
before us, one of tbe plaintiffs is a citizen of the state where the suit is brought, 
namely, the state of Missouri, and the défendant is a citizen of the state of 
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l^exaB. But one of the plaintififs is a citizen of the state of Arkansas. The 
suit, su far as Ëe Js concerned, is uot brouglit in the state of wbich he is a 
citizen. Neither as plaintiff nor as défendant is he a citizen of the district 
wheçe the suit is brought. The argument in support of the error assigned is 
tbat it is sufficieiit if the suit is brought in a state where eue of the défend- 
ants or one of the plaintiffs is a citizen. This would be true if there were 
but one plaintiff or one défendant. But the statpte makes no provision^ in 
terms, for the case of two défendants or two plaintifEs who are citize'ns of dif- 
férent States. In the présent case, there being two plaintiffs, citizens of 
différent states, there does not seem to be. In the language of the statute, 
any provision that both plaintiâs may unité in one suit in a state of which 
éither of them is a citizen. It tnay be conceded that the question thus pre- 
sented, if rnerely a naked one of construction of language in a statute, intro- 
duced for the flrst time, would be one of very considérable doubt. But there 
are other considérations which must Influence our judgment, and which solve 
this doubt in favor of ttie proposition that such a suit cannot be sustained." 

This décision is, I think, conclusive of the question hère. It is well 
settled that the circuit courts hâve no jurisdiction except such as is con- 
ferred by the constitution and laws of the United States, and that to 
bring a case within it the jurisdiction must be aSirmatively shown. It 
woUld seem to follow, necessarily, that the complaint or other pleading 
by which the suit is commenced must show that the case is within the 
jurisdiction of the court; and as, under the présent statute, if I correctly 
interpret the décision of the suprême court in the case of Smith v. Lyon, 
supra, the circuit court bas no jurisdiction of a suit where jurisdiction 
is founded only on the faet that the action is between citizens of différent 
states unless brought in the district of the résidence of either the plaintiff 
or défendant, a complaint in such a case must show that either the 
plaintiff or défendant résides within the district in which the suit is 
brought, in order to overcome the adverse presumption, and that juris- 
diction be afErmatively shown. Tivimons v. Land Go., 139 U. S. 378, 
11 Sup. et. Eep. 685. It was beld in Coal Co. v. Blatchford, U Wall. 
172, that where the wantof jurisdiction is made manifest by the affirma- 
tive averments of a biil the defect may bë taken advantage of by demur- 
rer. No reason is perceived why the objection may not also be taken 
by demurrer where the want of jurisdiction is manifest because of the 
absence of averments necessary to show jurisdiction. Demurrer sus- 
tained, with leave to plaintiffs to amend the complaint within 20 days, 
if they shall be so advised. 
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Mt. Washington By. Co. v. Coe «( aL 

(Circuit Court, D. Nmo Hampghire. Hay 10, 180S.) 

IT0.8S3. 

t. ItmOTJA or C^USBI— CoirSBMNATION PROCEESntaS. 

The rule of the New Hampshire suprême court, requlring spécial pieu la pr» 
ceedings at law to be filed within 90 days from the commencement oi the term at 
which the action is entered, is applicable to rallroad condemnation proceedings, and 
therjefore, under the removal acts of 1887 and 1888, such proceedings can only be re- 
moved before the expiration of that period. 
%. Bamb — Rehotài. BT Plaintiit. 

If, in condamnation proceedings, the landowner be regarded as plaintiff, (as seems 
to be the rule of practice in New Hampshire,) then be has no right to remove at 
any time, as a removal by plaintiS is not provided for in the removal acts of 1887 
and 1888. 

At Law. Proceeding to condemn laada. Heard on motion to ro- 
mand to the state court. Sustained. 

W. de H. Heywood, OUver E. Branch, and Harry 0. Sargent, for appe- 
lants. 

Sanbom & Hardy and Frank S. StreeUr, for appellee. 

Aldeich, District Judge. The Mt. Washington Railway Company, a 
corporation existing and operating a railroad under the laws of New 
Hampshire, sought under the right of eminent domain to condemn for 
railroad purposes certain lands on the summit of Mt. Washington, sup- 
posed to be owned by Coe and Pingree. To this end a location was 
filed in the office of the secretary of state, and proceedings had before the 
railroad commissioners in accordance with the provisions of the statutes 
of New Hampshire. Under a statute which secures such right the land- 
owners appealed to the suprême court for the southem district of the 
county of Coos, assigning as a reason that they were aggrieved by the 
appraisal of damages by the railroad commissioners. The appeal was 
entered in the office of the clerk of the suprême court on the 23d day of 
October, 1889, and the terms of such court are by law held in April and 
October of each year. The landowners, (Coe, a résident of Maine, and 
Pingree, a résident of Massachusetts,) on the 12th day of August, 1891, 
filed with the clerk of the state court a pétition and bond in the usual 
form for removal of causes, and properly certified copies thereof were en- 
tered in the derk's office of this court on the 8th day of October, 1891, 
and on the folio wing day the corporation moved to remand to the state 
court, assigning three causes: (1) That the landowners are plaintiffs, and 
not défendants; (2) that the bond was notsubmitted to the state court for 
its approval; and (3) that the pétition for removal was not filed in season. 

If the landowners sustained the relation of plaintifls, and the party ex- 
ercising the right of eminent domain that of défendant, as seems to be 
assumed in Rorer on Railroads, (426,) and in numerous cases cited 
in the notes, as well as in Chase v. Railroad Go., 20 N. H. 195, and 
Boom Go, V. Patterson, 98 U. S. 403, (and such assumption seems to hâve 
obtained in practice, at least, in New Hampshire,) then this proceeding 
ehould be remanded, as plaintiffs are clearly not within the removal pro- 
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visions of the act of 1887. But if, on the contrajry,— which seems to 
vae to be more logîfcàl,— tHe pa:rty wtio, under the iielégàted right of em- 
inent domain, takea the initiative and the affirmative ijl.the statutory 
mode prescribëd for the appropriation or condemnation of private prop- 
efty to public uses, — asserting that the public good so requires, — standa 
a.p plainitiff, and the landpwpers whq défend their privaté rîghts and pos- 
sessions against such affirmative action on the part of the corporation 
stand as défendants, then the proèèeding, after it reaches the suprême 
court bf the State, takés the form of asuit at law, and is a oontroversy 
subject to the ordinary incidents of a civil suit and the rules of the court 
governing the practice in légal proceedings. BoqmXh. v. Patterson, supra. 

Seetiftn 3 of the act of congress of March 3, 1887, as amended by sec- 
tion 3 of the act of August 13, 1888, provides, in effect, that a party en- 
title.fj^ tp, remoy€> a suit on the ground pf nonresidence may do so by filing 
a pétition and bond in the state court at the timey or any time before the 
de|end%?i| is required bythe laws of the state or the rule of theetate court 
in which such suit is brought to answer or plead to the déclaration or 
complaint of the plaintiflf, It is very plain — indeed, it is conceded in ar- 
gument — that the pétition for the removal was late, provided there is a 
rule of the state court in respect topleadings which is applicable to this 
olass pf cases. It appears by a rule of the suprême court for the state 
of New Hampshire, duly promulgated as a rule of practice in proceed- 
ings at law, that "ail spécial pleasshall be filed with the clerk of the 
court, or delivered to the plaintifiPs attoruey, within 90 days from the 
commencement of the term when the action is entered; otherwise the 
cause shall be tried uppn the gênerai issue," and the gênerai issue is 
treated as in, aspf course; and by a rule in equity answers are to be filed 
within 60 days. The pétition for removal was filed in this cause nearlyj 
two years after the parties who now seek a removal entered their appeal 
in the state court. 

It is urged, however, in argument, that neither the limitation in sec- 
tion 3 of the act of congress in respect to time, nor the rules of the 
state court, apply tothis controversy; for thereason that it is nota pro- 
ceeding subject to the ordinary rules of pleading and practice above re- 
ferred to, and that, therefore, the right of removal is not limited, and 
may b© exercised at any stage of the proceeding. I cannot adopt this 
view. It is well understood that prior to the fédéral acts of 1887 and 
1888 there was a gênerai feeling of unrestand insecurity by reason of the 
delays and uncertainties resulting from the indefinite time limit, and 
the broad provisions as to séparation of parties and issues under thenex- 
isting removal laws. The act of 1875 provided, in substance, that 
either nonresident party, or any one or more nonresident plaintiffs 
or défendants, might remove before or at the term at which the cause 
could be first tried. Under the provisions of this act, there were great con- 
fusion, uncertainty, anddiversity of judicial opinion, and the delays re- 
sulting were obnoxious and burdensome to parties, and such as amounted 
to a practical déniai of justice; and the situation presented was répug- 
nant to our System of government, which aims to provide its citizens 
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ând property holders with facilitîes for speedy, înéxpeûsîve, and cerr 
tain adjustment of disputed rights. And in 1887 and 1888 congress, 
responding to this widespread dissatisfaction, sought to remedy tbe 
evil by more clearly defining the jurisdiction of the fédéral courts, and 
tbe rights of parties in respect to removal of causes. And, among other 
things, it withdrew from plaintiffs the right of removal. It provided 
a dear and express time lirait; it adopted more definite provisions as 
to séparation of parties and issues; and, as is urged by some, limited 
the right of removal to cases over which the fédéral courts bave orig- 
inal cognizance, and jurisdiction concurrent with the courts of the sev- 
eral states. It is apparent tbàt the purpose of this législation was to 
include within the time limit ail classes of cases removable on the 
ground of diverse citizenship, except such as are within the local préj- 
udice clause; and a construction of the statute and tbe rule of the state 
court, which sbould exempt a large class of cases from its opération, 
and thereby extend the right of removal indefinitely, would defeat the 
manifest intention of congress, and. would bewrong. 

Under the practice in the state courts of New Hampshire, this class 
of cases is subject to the ordinary rules obtaining in judicial procé- 
dure. Section 17, c. 160, Gen. Laws N. H., which gives the right of 
appeal from the railroad commissioners, provides that upon such ap- 
peal the same proceedings shall be had as on appeal from tbe award 
of damages by the county commissioners. The assessment of damages 
for land taken for railroad purposes is baped, it is true, on the gên- 
erai right delegatôd by the state, subject to the right of appeal to the 
suprême court; and it is also true that such court, when a proceeding 
is brought there on appeal, may exercise supervision over the proceed- 
ings and the doîngs of the tribunal from which the appeal is taken. It 
will not bë contended that the state, in delegating to raiiroads the right 
to appropriate lands, confers the power to take lands for ail purposes 
and undei* àll circumstanceâ; and under the practice in New Hampshire, 
as I understànd it, the landowner in a proceeding of this character, in 
a proper case, might interpose a plea in bar that there was no such cor- 
poration, that the corporate existence had expired by limitation, or that 
the alleged use was fictitious, and, while the ostensible purpose was for 
railroad use, thé real purpose was banking or some other unauthorized 
use; and he might, by plea or motion, raise any question of jurisdiction 
or want bf power in respect to the court or commissioners shown on the 
face of the papers, as, for instance, that the requirements of the statute 
in respect to notice or other things had not been complied with; or that 
the location was on one tract of land, and the assessment on another; or 
that the assessment was raade by the commissioners of the state of New 
York, and not by the commissioners of New Hampshire; and in such 
case tbe question of right would doubtless be determined in the same 
proceeding, and, if adversely to the railroad, judgment would be entered 
accordingly, rather than proceed to reassess damages in a void and illégal 
proceeding, leaving the parties to independent process to set the assess- 
ment aside; and, in the event that no such spécial questions sbould be 
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taiseâ wîthia the 90-day rule referred to, it follows that the cause would 
be tried upon the gênerai issue, which, under the statute and the rule 
of court as well, would in volve the single issue as to the value of the 
liànd. 

Holding the view that if the landowners are plaintiffs they are not 
within the provisions of the removal act of 1887, and if they are défend- 
ants that the rule of the state court applies, and that the landowners are 
therefor© late in point of time, it is not necessary to consider the othei 
ground raised by the motion, nor the further question which might be 
raised as to whether this class of cases is within the removal provisions 
of the act of 1887. The case should be remanded upon the groundi 
considered, and it is so ordered. 



CoE et (d. V. ÂiKKN et al. 

(Oireuit Court, D. New BamptMre. Hay 10^ ISODl) 
No. 888. 

TBDBBAZi 00ttRTS~JURISDICTi0N— PeNDBNOT OÏ CaUSB IN StATB COUBT. 

An aotlon over which the state and fédéral courts hâve concurrent jnrtsdietlon 
was instituted in the state court, and, after answer, at the instance of plaintiffs, 
was disinissed wlthoùt préjudice; and défendants, with leave, amended their 
answçr SQ as to become plaintiffs, and the original plaintiffs became défendants, 1d 
respect to the affirmative allégations thereof . Held, that the pendency of such ,pro- 
eeeding in the statè court was no bar to the prosecution of a bill in a fédéral oonrt 
by the CHieinal plaintiffs on the cause of action set forth in their original bill. 

In Equity. Bill by E. S. Coe and David Pingree, trustées, against 
Walter Aiken, the Boston, Concoi*d & Montréal Railway Company, the 
Hount Washington Railway Company, and tbe Concord & Montréal 
Railroad Conipany, to détermine certain rights with référence to corpora" 
tions, land, ,and other property, and for spécifie performance and a& 
counting. Heard on a plea to the jurisdiction. Ûverruled. 

Henry Heytoood, Oliver E. Branch, Harry Sargent, and Everett Flelcher^ 
for plaintiffs. 

JE. £.8. Sa,nbem and Prank 8. Streeter, for défendants. 

ALDBick, District Judge. Itappears that thèse plaintiffs commencea 
proceedings in the equity court of liie state of New Hampshire on the 3d 
day of October, 1890, making the présent défendants, except the Con- 
cord & Montréal Railroad, parties défendant. It also appears that on 
the 15th day of July, 1891, and after the défendants had filed theii 
answers in the state courts, the plaintiffs gave notice that they should, 
on the 3l8t day of July, 1891, ask leave to dismiss their bill. Thereup- 
on the défendants, on the 21st day of July, gave notice that they 
ehould, on the Same Slst day of JUly, apply for the orders and injuno 
tions mentioned in their answers. It further appears that on the 3lst day 
of July, ànd before any hearing upon the merits, the parties being preserl 
in perron and by cdunsel, it was ordered by the state court that 
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the plaintiffs hâve leave, on payment of thé défendants' costs, to with- 
draw their bill, without préjudice, beyond such résulta and efifects aa 
Buch withdrawal might involve, and, upon such leave, the costs, being 
taxed, were paid by the plaintiffs. And thereafter, on the same day 
and in the same court, the défendants had leave to become plaintiffs, 
with their answers as an afSrmative bill, and to amend so far as neces- 
sary for that purpose; and the plaintiffs, who had become défendants as 
r^ards the matter set out in the answers, which by such amendment 
had become a bill, were ordered to make answer thereto» The Concord 
& Montréal Kailroad was admitted as party plaintiff, and upon the 
original pétition, contained in the original answers, Coe and Pingree, 
the original plaintiffs, were enjoined as to the affirmative matter set 
forth in such answers to their bill, which answers had become a bill in 
equity under the circumstances stated; and the proceeding involved in 
such amendment is still pending in the state court. On the 8th day of 
August, 1891, and subséquent to ail the foregoing, the plaintiffs, who 
are nonresidents, brought their proceeding on the equity side ofthis 
court, setting forth matters originally cognizable therein, and involving 
substantially, and perhaps precisely, the same causes of action set out 
in their earlier bill, and amendments thereto, flled in the state court, 
and praying for similar relief. 

Upon proper pleadings, the question is presented as to whether such 
proceeding in the state court is a bar to or should abate the plaintiffs' 
right to prosecute their bill for relief in this court. It is well settled 
that a plaintiff may become nonsuit in an action at law, or, by leave 
and upon payment of costs, dismiss his suit in equity at any time, at 
least, before hearing upon the merits, and that such nonsuit or dis- 
missal is not a bar to subséquent proceedings involving the same subject- 
matter. The authorities holding that, under the provisions of the féd- 
éral acts, a plaintiff who, having instituted his suit in a state court, bas 
béen subjected to a cross action, or, by amendment of his opponent's 
answer, has become a défendant, is not entitled to remove his suit, on 
the ground that he must abide the forum originally selected, do not ap- 
ply to a suit directly brought in the fédéral courts, involving matter over 
which such courts hâve original jurisdiction. While, under the act of 
1888, a plaintiff who has selected the state court cannot, under such 
act of congress, remove his suit direct to the fédéral court, the fact that 
a plaintiff has at some former time brought his suit in some one of the 
state courts, and, upon leave, dismissed his proceeding, upon payment 
of costs, is not a bar to, and will not abate, a suit upon the same causes 
of action subsequently brought in the fédéral court, involving matter 
over which such court has primary and original jurisdiction. The plain- 
tiffs are nonresidents, and this court has jurisdiction, concurrent with 
the state courts, over the parties and the subject-matter, and the plain- 
tiffs might hâve brought their proceeding in this court originally, and, 
before going to the merits, dismissed the same, and commencée! over 
again in the same court, or in the state court of New Hampshire, or any 
other court having jurisdiction of the parties and the controversy, and 
v.5ÔF.no.8 — 41 



642' FEDERAI. EEPOBTEB, vol. 50. 

sùèh' original péiïdencyîûthis court would net, as I understand il, op- 
eraté as^ft bar or in abatement; and it follows unquestionably v <as weU, 
thàt pridr pendenoy in a'state court does not deprive the fédéral court 
of îtspower to administer justice in controversies within its jurisdio- 
tiori: :'■,'■[ .:':!:,•■ .,'-.;,■ .,-1, :■ ^ ::;;(! 

- It is conteaded, howeveri, by the défendants, tbat the suit is still pend- 
ing in the' 8tat« court updn an amendment allowing them to make their 
answersanaffirmative bili, and tbereforeipending for gênerai relief and 
ail othér purposes, and that thèse plaintifFs, who- are défendants to thé 
amènded answera, weré the original plaintiffs, and as such selected their 
fotupav àild must there abidè, and that their suit, brought in this court, 
should beidismissed. . * ' 

'Tbé arguments bearingupon this phase of the question hâve been pre- 
sented'britli marked ability, and I am free to say that strong reasons 
hâve beehisuggested from the difierent standpoirits; but my conclusion 
is that tbe pendency in the state court, under the eircumstances dis- 
closedj dôés not:operate as a bar to the plaintiffs' right to seek relief in 
this court.: There isiauthority for holding {Lathamv. Chafee, 7 Fed. 
Rep. 520vand other cases) that, if the plaintifFs' suit was fuUy pending 
in the State court ùpon their own bill,"such pendency would neither 
bar nor abate a subséquent suit in their own behalf in the fédéral court. 
This; dootriiie it bas been said, is basedi upon the idea that in this re- 
spect the state courts are fOreign. It naay be that this broad rule should 
be'modiôed, in view of the provision of the statute making the fédéral 
jurisdietion asto certain matlers concurrent with that of the courts of 
thé sevBxal States. However thatimay.be; in my judgment it is quite 
clear that thèse defendaritsi who, after notice of a motion for leave to 
dismiss: in the state court, filed their amendment, either for the single 
purposéof»relief upon the affirmative matter set forth in their answérs, 
or foE the broader purpose of cbntrolling the forum thereby, are not in 
a position to set up such pendency, either in abatement or in bar of the 
proceedingihere in behalf of the plaintiffs, for relief upon matter set forth 
in their biE. 

I aasume that the purpose of the wise and libéral ainendment practice 
obtaining* in the state courts of New Hampshire in respect to answers in 
equity is te£(,void circuity of process, ànd for convenience and speed in 
administerïDg justice in such courts, to the end that a défendant may 
bave relief in the same =proceeding upon the original and affirmative 
matter only oontained in bis answer whën the plaintifF fails to prosecute 
his Mil; and that the fuie of practice soi limited does not enibrace de- 
fendants' allégations af dianial tO' the lOriginal affirmative allégations of 
plaintiflfs.'.'which it is un^ératood they may dismiss. And I assume also 
that it ia notàntendedit'hat such practice, so limited, shall operate to 
hold jurisdietion over matter othërwise cognizable in fédéral courts, or 
that a party should use the privilège for the purpose bf creating situa- 
tions designed to control the rightsof his adversary in respect to a forum. 
Eut, if it were otherwise, under sUch eircumstances, effect could not be 
giveu to a rule or practice in the state court calculated to operate as an 
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«bridgmèrit'Of the rights of partiels in respect to the jurisdictîon of thîs 
court, nor to the act of a party calculated, through the use of 8uch rnle 
or practice, to compass a rèsùlt which shouM impair the rights of hia 
opponent in equity proceedings herein. Hyde v. Stone, 20 How. 170. 
The facfa alleged in the défendants' plea, and disclosed by the record, 
fumished no légal bar to this proceeding, Moreover the plea is not 
founded in equity. It should therefore be adjudged insufficient, and 
the défendants required to answer, and it is oïdered accordingljr. 



Hedges ». Sbpebt Cyundeb Oïl Ctrp Co. 
WircuU Cmirt q/° AppeaU, Third CtreuU. Aprll 4, 1893.) 

APFBAI<— JOIKT JtTDOHBNT OR DECREE. 

WUere a iudgrment or decrèe is agatnst several persons jointiy, one of tbem 
not appeal alone, without a proper sammona aud severaace. 

Appeal from the Circuit Court of the United States for the District of 
New Jersey. 

In Equity. Suit by the Seibert Cylinder Oil Cup Company against 
the Newark Lubricator Manufacturing Company, Charles Couse, prési- 
dent, and William H. Hedges, secretary and treasurer, thereof, for in- 
fringement of letters patent No. 138,243, for an invention relating to 
lubricators used in steam engines. There was judgment for plaintifT, 
(35 Fed. Rep. 509,) and défendant Hedges alone appeals. Motion to 
dismiss appeal. Appeal dismissed. 

Lawrence E. Sexton, for the motion. 

J. G. daytoriy opposed. 

Before âcheson, Circuit Judge, and Butler, District Judge. 

AcHESON, Circuit Judge. Undoubtedly the final decree in the court be- 
low in this case is a joint decree against the three défendants, the Newark 
Lubricator Manufacturing Company, Charles Couse, and William H. 
Hedges. Thèse parties were jointiy interested in thîe suit, and the de- 
cree affects them ail jointiy. Yet only one of them, William H. Hedges, 
has appealed from the decree. His appeal was taken without previous 
summons and severance, or any équivalent action, and no cause has 
been shown for the nonjoinder of his codefendants in the appeal. Now, 
it bas been held repeatedly by the suprême court, and is the settled rule 
in that court, that ail the parties against whom a joint judgment or de- 
cree is rendered must unité in the writ of error or appeal, or it will be 
dismissed, unless there has been a summons and severance, or some 
like proceeding, or sufficient caifse is shown for the nonjoinder. Maa- 
terson v. Hemdon, 10 Wall. 416; F&hdman^. Packard, 108 U. S. 16, 1 
Stip. et. Rep. 138; Estiav. Trabue, 128 U. S. 225, 9 Sup. Ct. Rep. 58. 
Thèse décisions are coaclusire hère, and the appeal of William H. 
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Hedge? jmost be dismissed for want of the joiader therein of tbe other 
defei^Qts. 

H^ving reached this ooodusion, we do not deem it necessary to con- 
sider the othpr reason urged in support of the motion to dismiss, namely, 
that the appeal was taken too late. 

Appeal dismissed. 



Waleeb et al. v. âtmobe et al. 

(Circuit Court of Appeals, Taird Cirouit. April 29, 1893.) 

1. WiLLS— CoNSTàtTonoN— Vhsted and Côntihobut Rbmaindbrs. 

Testator directed that his wife «hould receîve the interest on $5,000 during her- 
life; af terwatràs, suoh intefest to be pàid to her daughters, E. and A.; if they or 
either of them dled within 10 years from the date of the will, his son "to bave the 
use of the said $5,000 by paying tbe interest to tbe cbildren" of E. and A.; and, 
"after the death of both E. and A., (If they should die before the expiration of tbe 
aboye-metttioned ten years, àt the expiration of the above-mentioned ten years, lu 
case either or both the aforesaid E. or A. sbould bave died,) the money sball be 
divided in two equal parts, and be divided between tbeir obUdren equally. " The 
will then gave to the son £^U testator's real ana Personal property, after the debts 
and funeral expenses "àhd thé àhovè-mentioned $5,000 are paid or secured. " Held, 
that tbe parenthetical clause was merely intended to préserve to the son tbe ten 
years' "use"before given, jncase B/and A. died before that time, and that on the 
death of the testator the corpus of the property vested in the ohildren of B. and A., 
and was nbt contingent uponjthe death of E. and A. before tbe expiration of the 
10 years. 

2. Samé—Leoaot— Charge on Landb. 

The devise to the son of ail tbe real and personal property, after paying the debts 
and "the above-wentioned $5,000, "oonstituted the^,000 a charge on the real estate. 

8. Same— Exeodtob's Bond. 

Tbe statutory bond given b^ the son as exécuter was merely for the faîthful dis- 
charge of bis of^cial duties, and was not a seourity for the payment of the $5,000 
legacy. 
46 Fed. Rep. 429, afarmed. 

Appeal from the Circuit Cburt of the United States for the District of 
Delaware. 

In Equity. Bill by Jarie Atmore, administratrix, and the heirs at 
law of Ann Jones, deceased, against John H. Walker, administrator d. b. 
n. c. t. a., and the heirs at law and ereditors, of Joseph Dean, for a con- 
struction of the will of the said Joseph Dean. Decree below was inf avor 
of complainants. See 46 Fed. Rep. 429. Défendants appeal. Af- 
firmed. 

Edward 0. Bradford and Benj. Nidda, for appellants. 

. H. Gardon McQouch, for appellees. 

Before Acheson, Circuit Judge, and Dallas and Butler, District 
Judges. 

Butler, District Judge. Joseph Dean on the 6th of January, 1860, 
made a will which contains the foUpwing provisions: 

"Seoondly. I do direct that my bëïôved wife Jane Dean shall receive the 
Interest of flve thousand dollars during her lifetime in lieu of her dower at 
coûjmon law if she shall so elect, one hundred dollars on account of the first 
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year's înterest of the flve thousand dollars to be paid as soon after my death 
as possible. I do also direct that my beloved wifeshall hâve whatever articles 
of household f urniture she may think proper (at a fair valuation) of which I 
may die seiséd or possessed, in part payment on account of the flrst year's in- 
terest of sâid five tliousand dollars. On the death of my beloved wife the In- 
terest of said flve tbousand dollars to be paid to her daugbters, Elizabeth Scar- 
borovigh and Ann Jones, in eqiial parts during their lives ; in case of the deatb 
of either or both the aforesaid Elizabeth Scarborough and Ann Jones, before 
ten years from the date of this will, my son William Dean, is to hâve the use 
of the said flve thousand dollars by paying the interest to the chlldren of the 
said Elizabeth Scarborough and Ann Jones. After the death of both Eliza- 
beth Scarborough and Ann Jones (if they shoulddie before the expiration of 
the above-mentioned ten years, at the expiration of the above-mentioned ten 
years, in case either or both the aforesaid Elizabeth Scarborough or Ann Jones 
should bave died,) the money shall be divided in two equal parts and be di- 
vided between their chlldren equally, with the exception of Eobert Kershaw; 
three hundred dollars of bis share to be paid to my son William Dean, for a 
debt due the firm of Joseph Dean & Son, by Paul Keltz, of which Robert Ker- 
shaw received the beneflt. Thirdly. I give and bequeath to rayson, William 
Dean, after ail my debts, funeral expenses and the above-mentioned flve 
thousand dollars are paid or secured to be paid, the residue of my estate, real 
and Personal, of ail and every description, of which I may die seised or pos- 
sessed." 

The questions for considération arise eut of the foregoing provisions; 
and are: First, are the legacies to Elizabeth Scarborough's and Ann 
Jones' children vested or contingent? Second, are they charged on the 
land devised to William? 

The appellees contend that they vested on the testator's death, and 
became a charge on the land devised; while the appellants claim that 
they were contingent on Elizabeth and Ann dying within 10 years after 
the date of the will; and that as Elizabeth and Ann survived this period, 
the legacies were lost. 

The language of the testator does not seem to leave his intention 
doubtful. The gênerai scheme of his will is obvions. It was to givé 
his son William ail his property, except $5,000; to give his widow the 
interest of this sum for life, and on her death to her daughters, (by a 
former husband,) Elizabeth and Ann; and after their deaths to give the 
principal to their children. He starts ont with the provision for his 
wife, — setting aside $5,000, and giving the interest to her. On her 
death he gives the interest to Elizabeth and Ann ; and in case they die 
within 10 years after the date of his will, he provides that his son Wil- 
liam shall hâve the "use" of the $5,000, "by paying the interest" to 
Elizabeth 's and Ann's children. Thus far his intention is notquestioned ; 
and it should be observed that if he had stopped hère, the children would 
hâve taken the interest not for the ten years simply, but for life. Wil- 
liam is given the "use" of the principal, and the children the interest 
without limitation as to time. What follows gives rise to the questions 
presented. It was added to dispose of the principal, — by conferring it 
on the children, and thus increasing the legacies before given them. The 
manifest intent, and effect of the language is to give them the $5,000 at 
their mother's death, reserving to William the "use" before mentioned, 
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in case the mothers die within thé tèn years. The làrigtiage liere em- 
ployeâ'tô'èàvè WilliBitn's "use" Was, manifestly, intérjectéd, parenthet- 
icaUyj Whfen tHë thought occnrred tô the testatpr's niîûd that the use 
Dnight ptneiiyirjàe be lost. "Wheri, ; Jiowever, tte sentence is properly 
pïinctuated, it will not bear any otiçer reasonaWe construction than the 
eue stated. : It is as follows: "After the death of Elizabeth and Ann (if 
théy should die bfefore the expiration of the above-mentioned ten years, 
at thé expiration of the ten years, in «ase either or both the aforesaid 
Elizabeth and Anh shpul^ bave diéd) the money shall be divided and 
be distributed between tlieîr children equally." That is to say: After 
the âeathof Elizabeth and Ann the $5,000 shall bethus divided among 
their children; if, however, the said Elizabeth aûd Ann shall die, within 
the period mentioned (during which William has been given the "use") 
it is to be divided at the expiration of that period. That the language 
herè placed within parenthesis marks wns inserted simply to save the 
"use" befpre given William, seema clear from its terms, and the context, as 
well as from the testator's manifest purpose to dispose absolutely of the 
$5,000,— and in doing so to increase the legacies previously given the 
children. A part of this language is pure répétition, and may be omitted 
in reading the sentence; it tends to confuse. The words "in case either 
or both the aforesaid Elizabeth and Ann should hâve died," express, in 
similar terms, precisely what is expressed two lines above. Omitting 
this répétition, the sentence reads: "After the death of both Elizabeth 
and Ann (if they shall die before the expiration of ten years, at the ex- 
piration of the above-mentioned ten years) the money shall be divided 
i between their children." Now if the words within parenthesis marks are 
i placed at the end of the sentence, (after a dash, or semicolon,) instead 
of being interjected near the beginning, there would seem to be no room 
I whatever for the controversy which has arisen. Adding the word how- 
ever hetv/een the words "if" and "they," so as to make the sentence read 
"if, however, they should die before the expiration of the ten years," 
etc., will produce the same effect. Such transposition is clearly per- 
missible; it does not change the sensé but simply serves to illustrate it. 
The word however, in the connection stated, is a plain implication from 
the context. The same effect is produced by simply breaking the flow 
of language in the sentence, by proper punctuation, — the addition of pa- 
renthesis marks as inserted above. That the courts may make such trans- 
positions, insert implied words, and so punctuate, when the context or 
gênerai scheme of distribution warrants it, is well settled. 3 Jarm. 
Wills, 708; Chapman v. Brovm, 3 Burrows, 1634. 

There is no occasion hère to invoke the aid of canons of construction, 
—such as that legacies are to be construed vested, rather than contingent 
where the language will permit; that a testator must be presumed to in- 
tend the disposai of his entire estate, etc. Their only use is to assist in 
ascertaining the testator's purpose where il is obscure. Hère, as we bave 
seen, it is not. 

The appellants admit that the language will bear this construction; 
but claim that it will also bear another, which favors the heirs at law; 
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and thflit thé latter should therefore be adopted. It must be plaîn from 
what bas been said that we do not think the language wiU bear another 
reasonable construction. To hold that it will, we must ignore the plain 
intent of the testator, expressed throughout the will, and find that he 
contemplated dying intestate as respects the $5,000, notonly against the 
contrary légal presumption, but also against the plain import of bis lan- 
guage relatiilg directly to the subject — if not indeed against its express 
terms. lû bequeathing the residue to William he not only takes pains 
to exclude the $5,000 from the bequest, but speaks of its payment in 
terms which seem to preclude the idea of contingency. The thought 
that the chiidren might not receive it, under ail circumstances, we think, 
never entered bis mind. 

That the legacies are charged on the land, is not open to question. 
The testator mingled bis real and personal property together and gave 
the residue toWilIiam,after paying hisdebts and "the above-mentioned 
$5,000," Such language, under such circumstances bas been uniformly 
held, in modem times, to create a charge on the testator's land. Lewi» 
V. Darling, 16 How. 1; Femmckv. Ohapman, 9 Pet. 461. The rule in 
Delaware, whére tbis land is located, is shown to be the same, by the 
décision ia Rambo v. Rumer, 4 Del. Ch. 9. 

The statutory bond given by William Dean, as execùtor, was întended 
to secure t^e faithful discharge of bis officiai duties, and bad no relation 
to the payment of tbis legacy. The time wben it might become payable 
was uncertain, while the obligations of the bond were limited to six 
years; and expired long before the legacies became due. The bond did 
not, therefore, "secure" its payment, within the terms of the will, as the 
appellaat urgea. The decree of the circuit court ia affirmed. 



Bka.l, Beceiver, v. City of Somertiixb. 
(Oireutt Court of Aw^oi», First Circuit. U»j B, 1891) 

BAXXS Ain> BAITEINO — CHBCKS FOB COIXSCTIOll-T-lirSOLTBNCT. 

A City treasurer deposited checks in a bank, Indorsed by hlm "For depoalt,* Mtd 
the ctiecks were immediately credited to him on his pass bobk, though not in pur- 
■uance of any agreement to that eflect. He had been a depositor in the bank for 
some years, but had no agreement that his checks should be treated as cash, or 
that he should draw against them before collection. The bank became insolvent 
before the checks were coUected, and their proceeds passed into the hands of a 
receiver. Held, that no title passed to the bank except as a bailee, and that tba 
depositor was entitled to thé proceeds. 49 Fed. Bep. 790, affirmed. 

Appeal from the Circuit Court of the United States for the District of 
Blassachusetts. 

Suit by the city of Somerville against Thomas P. Beal, receiver <rf 
the Maverick National Bank, to recover the proceeds of certain checks. 
From a final decree for plaintiff, défendant appeals. Affirmed. 

The allégations of the bill were, in substance, as follows: 
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; (I) On Sattlrdiiy, Odtobeir 31, 1891 , about a quarter before 3 o'clock In the 
af<»rnopn, ^he treaaurer of the city of Spmerville deposited in the Maverick 
Hation^l: JSank, in the name and on account of said city, checks on différent 
banks, âttiounting to $21,171.40. (2) The tieasurer handed the checks, with 
othef depoSitB, to the receiving teller, with a deposit ticket, and also bis pass 
book, and the teller at once credited the total amount of the deposit therein. 
fS) Eacb of said checks had stamped on its back the foUowing : "For deposit. 
John F. Gole, Treas. & Coll. City of Somerville. " (i) After the bank closed ita 
doors on that day, the books of the bank, according to the usual custom, were 
posted and balanced, aqd the amount of said checks were placed to the crédit 
pf Said çity, and the checks placed in the clearing house drawer, with other 
checks intended for présentation at the clearing house on the foUowing Mon- 
day. (5) At the time said checks were received by the bank it was irre- 
trievably insolvent, and made so by the opérations of the président and two 
of the directors. It closed its doors at 3 o'clock on said Saturday, and never 
resumed business. On the foUowing day (Sunday) it was declared insolvent, 
and the bank examineir took possession of it, and ail its assets and property 
Were held by the examiner until the appointment of said receiver. (6) On 
said Monday the bank examiner caused the checks to be sent to the clearing 
house, where they were paid, and the proceeds thereof were transferred to and 
■are held by the receiver, separate from other f unds. (7) The treasurer had 
for seyeral years made dçposits with the bank without any spécial agreement 
in régaM thereto. There was no agreement that checks deposited should be 
considered as cash, or that the treasurer could draw against them before col- 
lection. The treasurer never drew a check for which bis deposit was not suffi- 
cient witbout counting the proceeds of uncoUected checks, except in a few 
instances, on a few occasions, by spécial arrangement with the bank. There 
was no express understanding that the (*hecks should be credited to the city 
■immediately on deposit, but they were ajways so credited on the pass book 
at the time of the deposit; and the treasurer did not know whether the books 
of the bank were balanced after the close of business on each day, and crédita 
giveu on the books of the bank for checks deposited on that day, but he did 
know that the amount of such checks was at once credited to bim on lus pass 
book. (8) The bank, in balancing its books at the close of each day's busi- 
ness, credited deposits on that day at thëir face value, without discount; and 
it was the custom of the bank, on any of such checks being returned from 
the clearing house uncollected, forthwith to charge ofiE to such depositor the 
amount of such chèck, and thus cancel the crédit. (9) It was the piactice ' 
of the Maverick and the other banks in Boston, in some cases, to allow de- 
positors to dtàw against checks deposited before such checks are collected, 
and in some cases not, depending upon the bank's opinion of the reliability 
of the depositor and the makers of the checks. (10) The treasurer, at the 
time of making said deposit, belteved the bank was solvent, and had no 
knowledge or means of knowing of its insolvency. 

A demurrer to the bill was overruled, (49 Ped. Rep. 790,) and after- 
wards the case was heard by agreement on the facts stated in the bill, 
and the farther agreed fact "that the otficers of the bank had no knowl- 
edge of the insolvency of the ban^ at the time the deposits were made, 
unless such knowledge is to be inferred as a matter of law from the facts 
stated in the bill;" and a final decree for plaintiff wasrendered thereon. 

Hutchina & Wheder, {Edward W. Hutchùu, Henry Wheder, and Ih-ank D. 
ÀUen, of counsel,) for appellant. 

Sdwyn Z. Bmmnan, for appellee. 

Before Putnam, Circuit Judge, and Nemon and Cakpentbb, District 
Judges. 
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PuTNAM, Circuit Judge. The conclusion of the circuit court in this 
case was consonant with justice, and it is therefore gratifying that this 
court finds that the law requires its aflfirmance. The transaction was 
primarily a deposit of the checks, with, secondarily, a duty to be per- 
formed conceming them by the Maverick National Bank. The fact that 
the checks were expressly indorsed "For deposit" does not change the 
nature of what occurred in this instance, as there are no intervening eqni- 
ties, although it emphasizes it. The paying of actual money by a cus- 
tomer into a bank of deposit does not create a bailment, because, by the 
settled custom, reeognized by the suprême court of the United States, 
the house of lords, and numerous other courts, the bank is authorized 
to mingle the money at once with its gênerai fund, creating immediately 
the relation of debtor and créditer, subject by further custom to draft in 
the usual course of business. But, with référence to the checks claimed 
by the city of Somerville, the word by which the transaction is ordinarily 
described maj' conveniently hâve, and therefore should bave, its full 
natural force and meaning. A mère deposit would only require a bank 
to keep; but a usage requiring the Maverick to do in this case something 
more has continued so long, and is so notorious and universal, that the 
law can take judicial notice of it, and it happens that its terms and 
limitations cannot be mistaken. The bank must use due diligence to 
coUect; and, as collections are completed, the bank no longer holds the 
avails as bailee, but is authorized to mingle them with its other funds, 
and thus constitute itself a debtor. This, of course, makes the entire 
transaction something more than a mère deposit, in any proper sensé; 
but this word well gives color to ail that follows, and couverts ail that is 
donc between the customer and the bank, to and including the actual 
turning of the checks into money, into locatio operis, according to its 
meaning as explained by Judge Story in his work on Bailments, c. 
6, art. 2. Aside from the right of the bank to constitute itself a debtor 
from the time the checks are converted into cash, or its équivalent, in- 
stead of a mère trustée or agent, no qualification of the strict légal rela^ 
tions created by a bailment is deducible from the gênerai nature of the 
transaction, the terms in which it is expressed, or tixQ settled custom, or 
is shown by the appeUant. 

It rests on the appellant to support afiirmatively his claim to such 
departure from the ordinary rules which the law applies to a deposit 
or other bailment, as is covered by his proposition that the bank from 
the instant of the deposit became a debtor for the amount of the checks, 
or their gênerai owner, either with or without a right of return in the 
event of inability to collect. Such a position would reverse ail the priur 
ciples applicable to the simple transaction of a deposit, or other bail- 
ment, and cannot be sustained except by évidence of a spécial agree- 
ment, or of such practice or custom as would be équivalent thereto. 
If appellant showed that the city had a légal right to draw against the 
checks from the instant of their deposit, so absolute that the bank 
coùld not lawfuUy suspend it by notice or otherwise, pending their 
collection, this would tend to support his position throughout. But 
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the ninth paràgraph of the bill, which is admitted and is reliiad on by 
the appellanti'Weigbs agaitist bim. Âppellant ia ib error in discuss- 
iug tbis paragrapb as thougb it bore on a custom, in any proper sensé 
of the word^ which the city is holden to prove. As alleged, it relates 
to a practiée of some banks 'which may or may not apply to them ail, 
and which is sufBcient in this case if it applies to the Maverick. The 
practice, as alleged, is like any course of action by which a corporation 
or indiyidual indicates tbat an option is reserved. If the paragrapb ad- 
mitted in terms that the practice bad been acquiesced in by the city, or 
generally by the customers of the Maverick, it would show conclusively 
an option on the part of the bank whoUy inconsistent with any theory 
except that of bailment. As it stands, its weigbt, although not very 
great, is neoessarily against the appelUint. The ôrst impression corn- 
ing from thefaot that thedeposit was immediately entered to the crédit 
of the city on its pasa book favors the view of the appellant; but a care- 
fol oonsider&tion will demonstrate that this was a mère matter of con- 
Tenience,iapd the entry would bave been the same on either theory, as 
was illustrated in ManufadUrera' Nat. Bank v. Continental Bank, 148 Mass. 
653, 20 N. B. Rep. 193, and Railway Co. v. Johnstm, 133 U. S. 566, 10 
Sup. Ct. Bep. 390. On the other hand, the appellant fails to show that 
the city had an absolute right to check against the deposit as soon as 
made, irrévocable by notice from the bank; and that such right did not 
«xist must be received by this court as a matter of judicial knowledge, 
notwithstanding the parties in Moors v. Goddard, 147 Mass. 287, 17 N. 
£. Rep. 532j and the complainant in this case, seem to bave regarded 
it necessary to prove the practice of a particular bank with référence to 
this matter. This is inconsistent with any theory except that the bank 
is a bailee of deposited ohecks until tbey are coUected; as is also the ad- 
mitted fact that the bank is entitled to return to its customer an uncol- 
lectible check, thougb he neither indorses it nor gives any spécial agree- 
ment to that «ffect. The appellant fails to show any obligation to re- 
çoive back such checks, exoept what arises from the nature of the trans- 
action, unless from spécial custom; and it is more in harmony with 
fandamental principlesi to présume that this right to return grows out 
of tbe former than the latter. It strains the law to couvert the natural 
incidents of à baiilmont into a right of an entirely dififerent character, to 
be sustained, if àt aU, by a custom violative of tbe ordinary rules govem- 
ing analogoud transactions. No authorities bave been cited or found 
which bind this court to the contrary of what is hereinbefore expressed. 
Rmlway Go. v. JohnsUm, 188 U. S. 566, 10 Sup. Ct. Rep, 390, is not in 
point, as the paper in question in that case was not a check, but a sight 
draft, and the décision was made to rest mainly on the ground of fraud, 
as was etated by the learnsd judge from whose decree in the circuit court 
this appeal Wi^ taken. Ex parte Rîchdale, 19 Ch. Div. 409, is criticized 
in BaWaiA VJ FVèlmghvyBen, 15 Fed. Rep. 675. It can be added to 
what is therefeiid that, so far as the «ase touches this at bar, the différ- 
ent judges who sat in the court of appeal used essentially varying ex- 
pressions, àU of which wer« unnecessaryî beyond the proposition that the 
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banker there in question was, under tbe spécial circumstances, a holder 
for value. Bank v. Loyd, 90 N. Y. 530, so much relied on as establish» 
ing an absolute title in the bank from tbe instant tbe cbecks were de- 
posited, may perhaps settle tbe law for tbe state of New York. It ap- 
parently was so considered by Judge Wallace as late as 1886, as stated 
in Raûway Co. v, Johmton, 27 Fed. Rep. 243. Tbe law of New York 
was especially found by the suprême court of Massacbusetts to be as 
stated in Bank v. Loyd, in Broolà v. Bigdow, 142 Mass. 6, 6 N. E. Rep. 
766, and tbougb perhaps not of importance, yet it is notewortby that 
the parties deemed it necessary to prove the rule of that state as though 
local and peculiar, and not to be gathered from the common law. Barik 
V. Loyd is discussed by tbe suprême court in Railway Co. v. Johnston, al- 
ready cited; and its effect is stated (page 575, 133 U. S., and page 392, 
10 Sup. et. Rep.,) to be in substance that a transfer by a bank of a draft 
deposited for collection, and indorsed generally, would confer title by 
reason of "reputed ownership." Tbis was the pith of the New York dé- 
cision; the question being, not as to title between the primary bank and 
its customer, but between the latter and another bank to which the draft 
had been remitted. Bank v. HubbS, 22 N. E. Rep. 1031, 117 N. Y. 
384, (decided November 28, 1889,) can be distinguished from the case 
at bar only by the fact that in the former the cbecks were expressly in- 
dorsed "For collection." They were charged by the depositor to the 
banker simultaneously with forwarding them, and were in like manner 
credited at once on réception and before collection, and such as were 
protested were charged back. The banker did not keep the proceeda of 
the collections distinct, nor remit them specifically; but they were 
mingled with bis other fuuds, and remittances of balances were made 
each week. Thèse covered the existing crédits on the books of the 
banker, whetberor not at that time coUected. Tbis method of business 
bad continued for many years. Notwithstanding tbe cbecks were in- 
dorsed specially "For collection," the transactions as a whole were iden- 
tical in substance with those usual in connection with a deposit as made 
in the case at bar; and tbe course of proceedings and the practical con- 
struction given them by the parties were precisely the same as though 
the checks had been indorsed generally. The spécial indorsements ef- 
fected nothing, except to give notice to a- transférée or other stranger. 
They were covered into the transactions, and added nothing to them; 
because checks delivered a banker are "for collection" in any view. Tbe 
cbecks were acconipanied with letters stating that they were inclosed 
"for collection and crédit." The court said that tbis amounted to a di- 
rection to crédit after tbe collection; but the practice was to crédit be- 
fore, 80 that the letters of advice were thus actuaUy superseded. More- 
over, as already said about the word "collection," the word "crédit" 
added nothing, and was covered into the transactions, because the banker 
would do this in any event, unless instructed to remit specially. In 
tbis case the court of appeals held that the title to the checks remained 
in the depositor while they were uncoUected, In Bàlbach v. Prding- 
huyaen, already cited, the United States circuit court for the district of 
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New Jwfiey Md down as the requit of its considérations the rule that a 
bank isl, uatil collection, a bailee of cbecks deposited, or agent of its 
oustomers depositing. Morse, Banks, (3d Ed.) § 187, saya: 

"The beat opinion is that checks on the depositary, creditéd as cash, form 
a geiieral deposit, in the absence of agreeuient or usage to the contrary, and 
that other paper creditéd as cash is also received on gênerai deposit, subject 
to the right of the bank to cancel the crédit if the paper is dishonored wlth- 
out its fault." 

Section 686 saya: 

" When a customer deposits a check on another bank, without any spécial 
contract, the property remains in him, and the bank is his agent until it bas 
notice that the correspondent bank bas received the money and creditéd it." 

There are many dicta and gênerai expressions touching this matter, 
some of whicb had in view the solving of other issues, and some of which 
were built up from the first class without recognizing the method of its 
origin. ; So far as this appeal is concerned, this court must maintain it- 
self as a tribunal of final jurisdiction, notwithstanding the possibility 
that the case may in some forni reach the suprême court. If we had a 
détermination in point from that court, itwould necessarily conclude us; 
and, if the question at issue had been met by the United States circuit 
court of appeals in any other circuit, we should, of course, lean strongly 
to harmonize with it; but we are obliged to proceed without either. 
Although, whenever the law is very doubtful, or the propositions com- 
pllcated, this court may dérive great aid from dicta, expressions of learned 
judges or text writers, or décisions of local tribunals, it cannot permit 
itself to be bound or embarrassed by them, when the facts naturally and 
easily lead to such just conclusions as we now seem required to accept. 
We do not find it necessary to consider the other propositions involved 
in the case. The deciee of the circuit court is affîrmed, with costs. 



HITCHCOCK V. BAEKETT. 653 

Hitchcock et al. v. Baekett «t al, 
{Circuit Court, E. D. New York. May 3, 1893.) 

Railboab Companies— Leasb— Kbscission. 

Where the direotors of a railway company enter into a contract «vîtli third per- 
sons, whereliy a new company is organized, franchises secured, and a road built 
and leased to the old company, and the profits realized from the transaction are 
equally divided between the direotors and the third persons, the latter are not lia- 
ble for their profits, even though exorbitant, on suit by stockholders of the old 
company, unless the contract of lease is rescinded, and the road restored to the new 
company. 

In Equity . Bill by Hitchcock aad others, as stockholders of the Brook- 
lyn Elevated Railroad Company, against Barrett and others, to restrain 
the latler from exercising any acts of ownership over certain shares of 
stock, and to enjoin the company from recognizing their claim to Utle 
therein. Injunction denied. 

Jtdien T. Davies, Wheder H. Peckham, and Q. J. G. Hall, for plain- 
tiffs. 

Geo. W. Wingate, Edmimd Wetmoref and Wm. H. Paige, Jr., for de- 
fendants. 

Wallace, Circuit Judge. 1 am so strongly of the opinion that there 
is no ground upon which this suit can be maintained that I miist décline 
to grant the interlocutory injunction which has been applied for, This 
bill is filed by certain stockholders of the Brooklyn Elevated Railroad 
•Company, against that corporation and one Barrett, to restrain the latter 
from exercising any acts of ownership upon 23,792 shares of stock of the 
railroad company, from voting thereon at any élection of stockholders 
■of the railroad company, and to enjoin the railroad company from recog- 
nizing any title of Barrett to such shares. The plaintiffs allège that the 
■corporation is controUed by direotors who affiliate with Barrett, and re- 
fuse to protect the interests of the corporation. The substantial facts are 
briefly as follows: Prior to the Ist day of February, 1887, the Elevated 
Railroad Company, shortly designated as the "Brooklyn Company," was 
opéra ting its railway over varions streets in the city of Brooklyn, and 
another elevated railway company, shortly designated as the "Union 
Oompany,"owned franchises, which the Brooklyn Company had attempted 
unsuccessfuUj' to obtain, for constructing and operating a railway over 
certain other streets in the city of Brooklyn. Each company was a cor- 
poration organized under the laws of the state of New York. It was dé- 
sirable for the Brooklyn Company that the railway of the Union Com- 
pany should be built, and, when built, that the properties of the two 
■corporations should be merged and operated under one management. 
The Union Company had been organized in June, 1886, by Messrs. Win- 
gate, CuUen & Barrett, upon an understanding with Messrs. Lauterbach 
.& Pettus that the former should efifect the organization and securethe 
franchises, and the latter should provide the money to pay ail the ex- 
penses and build the railway, and that the profits arising from the trans- 
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action should be divided, one half to go to Wingate, Cullen & Barrett, 
and persons they had asaociated witb themselves, aftid the other half to 
Lauterbach & Pettus and their associâtes. Lauterbach & Pettus were 
directors of the Brooklyn Company, and had associated with themselves 
in the enterprise seven other directors of that Company. By Februaiy 3, 
1887, the fianchises of the Union Company had been fuUy acquired by 
the efforts of Wingate, Cullen & Barrett, and Lauterbach & Pettus had 
ad vahced $110,000 in orgànizing and procuring the franchises of the cor- 
poration; and on that day thèse persons organized a construction Com- 
pany as a corporation uhdfer the laws of New Jersey, in which one half 
of the stock was subscribed for and taken by the Wingate party, and the 
other half by the Lauterbach party. Thèse persons at the time owned 
or controUed ail the stock of the Union Company. The construction 
compsîiy waa organized pursuant to a plan of the promoters, that the 
Union Goinpany should be capitalized at the same amount per mile of 
railway as the Brooklyn Company, viz. : First mortgage bonds, $550,- 
000; second mortgage bonds, $185,000.; stock, $740,000; that the Un- 
ion Company should make a contract with the construction company, by 
which aj>,îta bonds and stoick should be paid to the construction Com- 
pany for building the railway; that a syndicate should beformed of the 
stockholders of the Brooklyn Company to market enough of the bonds 
received by the construt;tion company from the Union Company to build 
the railway; that the Union Company should lease for the full term of 
its corporate existence its franchises and railway to the Brooklyn Com- 
pany, and deliver the railway in sections as completed; that the Brook- 
lyn Compainy should guaranty the interest on the bonds of the Union 
Company, and the same diyidends on the stock of the Union it should 
déclaré ionùts own; that osKthe completion of the railway the two con- 
cerns should be merged,.and the stock of the Brooklyn Company should 
be exchauged, share for share, with that of the Union Company; and 
that the profits màde by the construction company in building the rail- 
way for thOi Union Company should be divided between the construction 
company and the syndicate representing the shareholders of the Brook- 
lyn Company in speciûed proportions. Shortly after the construction 
company was organized, coiUtracts were entered into between it and the 
Union Company, between it and the syndicate, and between the Union 
Company and the Brooklyn Company, by which the original scheme 
was made effective. Among other things, thèse contracts relieved the 
construction company from »ny risk of financial loss in building the rail- 
way» By the contract between the Union Company and the construc- 
tion company thelatter agreed to refund to the holders of the capital 
stock of the Union Company ail moneys that had been paid into that 
company to secure its oïganization and franchises, : The contract be- 
tween the construction conipany and the syndicate was designed to ena- 
ble the construction compalciytoobtain ail the money to build the rail- 
way* and reimburse the expenses of the promoters; and it was expected 
that the proœeds of the sale of the first inior^age bonds would be nearly 
suBSeient for the purpose. The contracta were carried out, the railway 
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wàs bullt, and the naerger of the two companies was effected, . As a re- 
suit the ïailway was built out of the proceeds of the first mortgage bonds. 
The coHatruction company teceived, as its share of ihe profits under the 
contract between it land the syndicale, $1,364,000 of second mortgage 
bonds, and 54,680 shares of Union Company stock; the syndicate received 
$702,000 of the second mortgage bonds and 37,656 shares of the stock; 
and the Brooklyn Company got the franchises and property of the Union 
Company at the same cost per mile of road as that of ite own. The prof- 
its made hythe construction company were divided between its sharehold- 
ers according to their respective holdings; one half going to the Wingate 
party, and the other half to the Lauterbach party. The 23,792 shares 
of stock in suit are part of the shares allotted to the Wingate party upon 
the. distribution of the profits of the construction company. The profits 
of the syndicate wefe divided between the stockholders of the Brooklyn 
Company who participated in the syndicate, and thèse represented 92-100 
of the whole numbér of shares of that company. The franchises of the 
Union Company were valuable, and the property of that company at the 
tjme of the merger was certainly as valuable per mile of road as that of 
the Brooklyn Company; and as thèse franchises and property were trans- 
ferred to the latter upon the same basis of bonds and stock per mile of 
road as itsbwn, the transaction was, as between thetwo corporations, one 
îh which a fair équivalent was given and received. 

Upon the façts as they appear upon this motion, it seems plain that 
the Brooklyn Company was fairly dealt with, unless its directors made 
a clandestine profit at its expense. Among the promoters, there were 
TDine persons who weré îts directors; and the plaintifFs invoke the well- 
recognized fuie of equity that those who are directors of a corporation 
cannot, While directors; enter into and authorize contracta on behalf of 
the corporation, out of which they will personally dérive a secret profit. 
Undoubtedly, such contracts are voidable at the élection of the corpora- 
tion. Equity forbids any person standing in a fiduciary position from 
making any profit, in any way , at the expense of the party whose interests 
he is bound to protect, without the fuUest and most complète disclosure. 
I shall not enter upon the inquiry whether thèse directors attempted to 
make any secret profit in this case, or whether the Brooklyn Company, 
by the action at the several stockholders' meetings held prior to the in- 
stitution of this suit, bas not ratified the transactions which are assailed. 
It should be sàid, in justice to them; that there is much to dénote that 
there was no attempt by them to conceal their real part in the 
trpnsa<îtion, and that their acts were not regarded by the great 
màjority of stockholders as involving any breach of trust. In the 
most favorable view of the facts which can be taken for the plain- 
tifis, the Brooklyn Company, upon whose rights the plaintifls stand, 
may be entitled to proceed for a rescission of the agreements by which it 
has acquired the franchises and property of the Union Company, and 
obligated itself to the liabilities it âssumed as a considération therefor; 
or, besides the remedy of a rescission, the Broooklyn Company may be 
entitled to resort to a court of equity to'compel those who were its direct- 
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ors to accoiint and charge the profits made by them with an implied 
trust. Bat the présent bill does not proceed for a rescission. Its theory 
is thaÀ the Brooklyn Company, while retaining the benefits of the agree- 
meBts entered into, is entitled to reclaim some of the fruits which are in 
the hands of the défendant Barrett. None of the profits made by the 
directors are representedby the stock which was distributed to the de- 
fendant Barrett. That stock represents the profits made by the Wingate 
party, of whom none of the members stood in any fiduoiàry relation to 
the Brooklyn Company; and although they acquired it with knowledge 
of facts raititling the Brooklyn Company to rescind, or compel its direct- 
ors to âCcount, the stock nevertheless represents their share of the value 
of the franchises and propérty of the Union Company. Even though 
they obtained an inordinate price from the Brooklyn Company forwhat 
they transfei?red, their stock could not be confiscated, or their right to it 
annuUéd, without restoring to them what they parted with. But they 
did not obtain, as it seems to me, more than a fair équivalent. It ia 
said by a récent^ cdmTnentator: 

"BecaUséa'directôr of a èompany may hâve sold to the company, at an ex- 
tortlonaté valuation, propérty which they supposed he was purchasing for 
them from another, but wbich really belonged to himself, it does not foUow 
that the cpmpfny may. çonûseate the propérty altogetber, aud not pay him 
anything for it. He will be entitled to retain what it was really worth, and 
will beobliged to (^isgorge the unconscionable profit which he bas received. 
Nor will What he œây hâve ^iven for the propérty be taken as a conolusive 
Standard of its value." ïhoinp. Liab. Ofl. 361. 

Certainly a severer rule ought not to be applied towards Barrett than 
towards the directors. Yèt the directors are not pursued by the présent 
bill. They are not nameid as parties, and their conduct is apparenûy con- 
doned by the plaintiflfs. Clearly, it would not be equity to allow them 
to retain their profits, and charge the amount upon the stock of Barrett^ 
on the theory of a trust. The motion is denied. 



GiLMOTJK V. EviriNG ct aZ.' 
(Cl/rcult Court, D. Washington, W. D. May 4, 1893.) 

1. ASSIGNMJÏST irOB BeNEPIT of CbEMTOBS— ïllGHTS OF MORTOAOBB. 

Ail insolvent debtor cannot by fais yoltintary aasignment defeat the rigbt of a 
mottgagee to whom be bas exeouted a tnortgage to foreolose tbe mortgage after 
default. . 
S. Pedeeal Courts— JnBisDkcTioK—PBNDBNOt of Cause in Statb Court. 

The peudency of an action in a atate court will not bar an action in a United, 
States court to détermina. tbe same question between tbe same parties. 

S. InSOLVENOT — APPOINTMENT of ASSIGNEE. ' 

Unde^ the insolvent aCtof Washington, contained in tbe Code of 1881, the title 
of tbe debtor's propérty, did not pass outof the debtor until an assignée had beea 
appoiuted, and was authorized to reoeive tbe propérty. 

> Beportéd by T. W. Hammond, Ësg.., of the Tacoma bar. 
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4. Same— Befbal of Act— Pendino Pbooebdings. 

The aot of 1890, providing for vôluntary assignments by Insolvent debtops, oper- 
ated to repeal the old insolvent law of Washington, and prooeedings pendlng in 
court nnder the old law when the new law went into effeot fell with the old law, 
unless an assignée had actually been appointed and qualified, so as to divest the 
debtor of the titte to his property. 

6. BA.UE. 

The appointment of an assignée under the old law, after the new law went into 
effeot, is vold. 

6. PleABING— ASSIONMBNT FOB BbNBPIT OF CbEMTOBB. 

An allégation in a pleading that a party was "duly appointed assignée by a court 
of compétent jurisdiction" is insufflcient In a court of equity of the United States, 
althougb sufScient in the state courts under a Code. 

In Equity Exceptions to answer of Coke Ewing. Exceptions sus- 
tained. 

This was a suit in equity to foreclose a mortgage. Coke Ewing, 
claiming to be the assignée in insolvency of the mortgagors, answered in 
the cause, and insisted — (1) That the plaintiff could not maintain her 
action because the mortgagors had made an assignment of ail their 
property for the benefit of their creditors, under the insolvent laws con- 
tained in the Code of 1881 of the state of Washington, and that by such 
assignment the property became aistodia legis in the state court, and 
that this court could not interfère with it. (2) That a suit brought and 
pending in the state court by Ewing to set aside the mortgage as fraudu- 
lent. as against the creditors of the mortgagors, was a bar to the action 
in the; circuit court. (3) He set forth in his answer facts tending to 
show the invalidity of the mortgage as against creditors, and sought to 
hâve it decreed void. It appeared that, after executing the mortgage, 
the mortgagors instituted proceedings in the state court to procure a dis- 
charge from their debts, under an insolvent law then in force in the 
state, (Code Wash. 1881, § 2014 et seq.,) which provided that the 
debtor might pétition the court for leave to surrender his property for 
the benefit of his creditors, and, upon such pétition being filed in court, 
the creditors might choose an assignée, or, in the event of their failing to 
do so, that the court might appoint one to receive the property of the 
debtor, and administer the trust. The law also provided for the ap- 
pointment of a receiver to take charge of the property pending the sélec- 
tion and appointment of an assignée. The pétition was filed, and, the 
creditors having failed to sélect an assignée, the court appointed a re- 
ceiver to take charge of the property, but did not appoint an assignée 
until some time after a new assignment law had been passed by the 
législature of the state, and gone into eifect. Laws Wash. 1889-90, p. 
83. The other facts sufficiently appear in the opinion of the court. 

Growley de SvMvan, for complainant. 

Eheri T- Dunning and W. H. Pritchard, for défendant Ewing. 

Hanfokd, District Judge, (^oraMy.) The insolvent law and the assign- 
ment law both provide only for vôluntary surrendersof property by deb- 
tors, and the initiation of proceedings under either statute is necessarily 
the voiuntary act of the debtor. A mortgagor of property must be with- 
out power todefeat his mortgage by any vôluntary aot of bis own subse- 
v.50F.no.8 — 42 
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(juenti^,to,t^e ypsting of |;he môftgâgeè's fights, aùdcan no more by hîs 
act prevçni à suit to foreclose ttie inortgage after default than he can 
cpilî'i^y -thé-^property clear ol'thé lièfa of the mortgage to another person. 
He cannot, by aiiy volûntary act, defeat the lien or the right of the 
mortgagee to proceed, whenever the debt is due, to foreclose the mort- 
gage, and subjéct the security to the pàyment of thé debt. The insol- 
vent proceeding or assignaient madç by the debtoris no bar to this suit 
to foreclose the mortgagejftrid the plea which sets forth thèse proceed- 
ings as à bar'to thîs suit is,.for that reason, insufficient. ; 

The second plea, which sets forth the pendency of another action in- 
volving the «àlidity of thié mortgage in the superiôr court of Pierce 
county, is aiso insuflScient, for the reason that this court bas concurrent 
jurisdictidn with the superiôr court of the county for the détermination 
of this very question, and the suit in one court is no bar to the litiga- 
tion of ithe same question between the same parties in another court. I 
am awarèof the difficulty which may sometimes arise from a collision 
of jurisdiotion, but the authoritiès bave settled the question, beyond 
thepo^er of this court to hold otberwise, that two suits may proceed at 
the same timOy between the same parties, for the détermination of the 
same question, one in a national court and one in a state court, if the 
conditions which give the national court jurisdiction exist. There may 
be two distinct judgments, only one of which can be executed ; and, ao- 
cording to the décision of the circuit court for this circuit, in the case of 
Sharon v. T&yy^ 3b Fed. Rèp. 337,,' the décision of thecourt which first 
aequires jurisdiction of the pa,rtiés will prevail, although rendered after 
the décision of the court which last assumed jurisdiction. That case 
is directly in point as to the question concerning the jurisdiction of the 
two courts to détermine the yalidity of this mortgage. It is exactly the 
same in prineiple. It was a proceeding to détermine the validity of a 
paper writiûg alleged tobea marriage con tract. Sharon first brought 
an action in the United States court alleging that Miss Hill had posses- 
sion of a paper writing purporting to be a marriage con tract with him- 
self, which She was proposing to use for the purpose of proving the fact 
of a valid marriage, and uhder whidh she proposed to claim a wife's 
intere«t in bis property, and prayM for an injunction to prevent her 
from asserting any rights under that alleged contract, and tocompel her 
to surrender it to be canceled on the iground that it was a forgery and a 
fraud. Suhsequenily the défendant in that case brought a suit in the 
superiôr Oourt of, San Francisco against Sharon, based upon this same 
alleged marjâage contract, alleging her marriage, and praying a divorce 
and division of property; and, using that paper as évidence of the mar- 
riage, obtaiûed-a decree in her favoï, that she was married to Sharon, 
and should be divorced, and giving her a share of his estate. After that 
judgment waa rendered in the state court, the case proceeded to final 
judgment in; the United States, cotirty and it was there decided and ad- 
judged that the paper was » forgery and void, and an injunction was 
issued as prayed for, and the paper decreed to be canceled. Subse- 
^uently, the divorice case having beeq reversed by the suprême court of 
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Caljfornia, (22 Pac. Rep. 26,) upon a ground not affeetîng the validity 
of the paper, on a second trial the state court refused to receive the 
paper in évidence, or to regard it for any purpose whatever, holding 
itself to be bound by the décision of the United States court upon the 
question of its validity. Hère the validity of the paper évidence of a 
contract is the thing in issue. It is the issue which is attempted to be 
raised by the assignée in this case. He allèges that there is a suit pend- 
ing in the su péri or court of Pierce county for the détermination of the 
validity of this mortgage. I do not think that the pendency of a suit 
in one court is any bar to a proceeding involving the same niatter in 
another court having concurrent jurisJiction. If there should happen 
to be a variance in the décisions of the courts, the judgment of the 
court which first acquired jurisdiction would prevail. It seerns hardly 
worth while for parties to go to the trouble and expense of litigating the 
same question twice, but if they choose to do so the court has no right to 
deny them that privilège. 

The remaining question, as to the right of this assignée to contest the 
validity of the mortgage in this court, dépends upon whether he is in 
fact an assignée. On the facts stated, I think that he is not. He al- 
lèges that he was duly appointed by a court of compétent jurisdiction. 
If this were an action at law, that would be sufficient under the Code 
of this State; but this is a suit in equity, and the Code rules hâve no 
application. I think enough is alleged hère to show that there has beeu 
no valid appointment of the assignée by the superior court. 

The plea does not set up a common-law assignment ; it is an assign- 
ment under the statute. While it says an assignment was made on 
January 22, 1890, that cannot be true. The only statute in force at 
that time provided for such a séries of proceedings that the assignment 
could not hâve been completed until a date later than that. The act 
provided for the making oF an assignment, but the assignment was not 
the first Ihing the debtor had to do. He had to make his petiticn to 
Burrender his property, and the assignment was not complète until there 
had been an actual surrender of his property into the hands of some one 
authorized to receive it. Under that law the debtor did not name the 
assignée, but simply petitioned the court for leave to surrender his 
estate to his creditors, and be discharged of his debts. Then the 
creditors could meet and choose an assignée, and, in the event of their 
failing to choose one, the court could appoint. The assignée was the per- 
Bon authorized to receivethe surrendered property and to handlethe assets. 
Section 2046 provided that, from and after the surrender ot the property of 
the insolvent debtor, ail property olsuchinsolvent should be fully vested 
in his assignée or assignées for the benefit of creditors. There was no 
change of property; that is, the title was not transt'erred until the sur- 
render. A surrender could not take place until there was sonie one 
authorized to receive it. After the title went ont of the insolvent debtor 
it passed to and became vested in the assignée. Under section 2022, 
the court was authorized to appoint a receiver, but the receiver was not 
vested with the authority, and could not perform the iunctions, of an 
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assïgiïee. His appointaient was taerely of a temporary character, to 
préserve the property from being wasted pending the appointaient of an 
assignée; and of course the title would remain in the insolvent debtor 
antil the assignée was appointed. So there could not hâve been an as- 
signaient on January 22, 1890, the day the pétition waa filed by the 
debtor. The order of the court authorizing Mr. Ewing to serve as as- 
signée was made in April, 1891 , after the new law had been passed and 
gone into effect. The new law contains provisions whioh are inconsistr 
ent with the old law. Under the présent law, the oniy way in which 
an assignaient can be made is by an instrument in writing, (a deed,) 
filed in the ofSce of the county auditor. The new law repealing ail 
laws inconsistent with itself supplants the provisions of the Code, in 
relation to assignments. The proceedings begun under the Code, if 
carried to a point where a transfer of litle occurred, would I think 
authorize the court to complète the exécution of the trust under the pro- 
visions of the Code ; but, the power to appoint the assignée under the 
Code having been cutoff by the new laW, no assigaee having been ap- 
pointed while the old law was in force, and no transfer of the title having 
therefore taken place, the proceeding fell with the repeal of the old law. 
The pleading does not show an assignment made in writing to any per- 
son named, or any such compliance with the provisions of the new law 
as to give the assignnleht any validity, so I think the assignée, Mr. Ew- 
ing, bas no such ihterest in the subject-matter of this niortgage as gives 
him a right tocontest ita validity. 



GrafI- et al. V. BoESCH d al. 
(Oirouit Court, N. D. Califcfrnia. May 9, 1893.) 

APPEAL— DfiOISION— Pbooebbings Belotv — Inpkingkmbnt ot Patekt. 

In a snit for înfringement the suprême court, reversing the decree below, said, 
in its opinion : "The complainants must be content with the protection of an injunc- 
tion, and a recovery of the profits realizèd from the infringing sales. " Held that, 
on the return of the case, nothiag oould ha allowed by way or damages, nor could 
a reoovery of the profits be preventei on the assumptiou that thp «lupreme court 
did not mean what it said. 

In Equity. Bill by Albert Graff and J. F. Donliell against Emile 
Boesch and Martin Bauer, for infringement of letterS patent No. 289,- 
671, issued Deceniber 4, 1883, to Cari Schwintzer and Wilhelm Graff, 
of Berlin, Gerraany, who assigned one half thereof to J. F. Donnell & 
Co. of New York. Infringement was found by the trial court, (33 Fed. 
Rep. 279,) and a decree was afterwards entered for damages, This de- 
cree was reversed by the suprême court, on the questions of damages. 
10 Sup. Ct. Rep. 378. On the receiptof the mandate the cause waa re- 
ferred to a master, and the question is now on his report. 

John H. Miller y for complainants. 

John L. Boom, for respondents. , 
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McKènna, Circuit Judge. This is a suit for the înfringement of a 
patent for lamp burners, and for damages. A decree was heretofore en- 
tered for complainants, adjudging respondents guilty of infringement, and 
for an injunction and damages. 33 Fed. Rep. 279. The suprême 
court reversed the decree as to damages. 10 Sup. Ct. Rep. 378. After 
the mandate was filed, this court, by Judge Beatty, on motion of com- 
plainants, and after argument, made an order referring the cause to the 
master in chancery "to take and state a new accounting." The master 
bas filed bis report, and complainants move on it, and on the pleadings, 
records, and décision of the suprême court, for a final decree in their 
favor for the sum of $186.20, profits realized by respondents, and for 
the sum of $412.20, damages, and that the latter sum be trebled. The 
décisive words of the opinion of the suprême court reversing the decree 
of this court are as foUows: 

"In the state of the case disclosed by tliis record, the complainants must 
be content with the protection of an injunction, and a recovery of tl>e protïts 
realized from the intringing sales. The decree is reversed, and the cause is 
remanded for further proceedings in conformity with this opinion." 

At least provisionally interpreting this language as admitting further 
proof, this court referred the cause to the master for a further account- 
ing. It is, however, not important to décide whether this référence was 
right or wrong, for the further proof taken and reported is fruitlessof ad- 
dition or change of the facts upon which the suprême court passed, and 
on which it based its décision. There were two invoices of infringing 
burners imported and sold by the respondents, and both were consid- 
«red and passed on by the court, and no new fact bas been proven in 
regard to them. Mr. Bauer, one of the respondents, was sworn by com- 
plainants, and while there was sonie confusion in his direct testimony 
«aused by the identity of names of différent burners, on cross-examina- 
tion he said that, since his testimony in the accounting on the main 
case, he had not purchased, or bought, or had on sale, any of the class 
of burners with a cap on. The " cap " constitutes the infringement. Mr. 
Graff, one of the complainants, testified that he had seen Mitrailleuse 
burners in Mr. Boesch's window. Afterwards hecalled them "Diamond 
burners " but he said, "If there is a cap on I don't know." The burners 
were called, indifferently, "Mitrailleuse" or "Diamond;" sometimes 
"Diamant. " Mr. Boesch, one of the respondents, called on his own be- 
half, testified that he had sold no burners since the filing of the master's 
report in which a half cap or any part of a cap was used, nor had he 
imported any since that time. Ail the imported ones were without 
caps. Against this direct testimony I see nothing in the record — and I 
bave carefully considered it — to justify an inference of other sales than 
those passed on by the suprême court. The complainants, therefore, 
for indemnity "must be content," to use the language of the court, "with 
a recovery of the profits realized from the infringing sales." Thèse are 
found by the master to amount to $186.20. But respondents say tliat 
complainants, at the first accounting, waived the recovery of profits, and 
cannot now claim them. The suprême court, however, décides that 
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oômpIâîiHiSntB are entitled fo reûOviBr them, and, to avoîd the plain lan- 
giiaae of the décision, respondenta' counsel urges that the question of 
profits and the fact of waivèr were not before tbe court. This is a mis- 
take. ; In the opening sentences of the opinion the Court say: 

"tjje aisé went to a mastét, who reported * • • that the appellees 
had Su&tained daniHges to tïie exteilt of $2,970.50, and that they waived ail 
claims to the proiits realized by the inf ringement. " 

The court, therefore, was manifestîy inquisitîve and considerate of the 
whote' record, and, having decidëd in its final judgment that the com- 
plàinaiits are entitled to " a recovery of the profits realized from the infring- 
ing Èfllfâ," this court must exeôute its mandate, and cannot évade it by 
assiimiïig that the court does not mean what it say s. Complainants, 
therefore, are entitled to a final decree for the sum of $186.50, profits 
realized by respondenta on infringing sales, and costs, and it ia so or* 
dete<i. 



Westerh Union Tel. Co. et al. v. Amebican Bell Tel. Co. 

{.Circuit Court, D- Massachusetts. Hay28,1893.) 
EQOTTT PsAOlTrOIl— DlSMISSAI. ^t Plaintiip— Mastbh'8 Repobt. 

At a tiearine bëfore a inaster it Vas agreed tbat, prior to tbe flling of hig report, 
s draft Bbottlabe-eubmitted to cOu&Bel, in orderthat they mlght présent objections 
theretQ. Tbe master, bowever, isadvertently flled tbe report without so doing. 
Bubseqiiently he witbdrew it by' consent of counsel, otber proceedings were bad 
before :bim, and objections iwçre :presénted to tbe report. Held, that tbe cause 
■tood aa,it no report bad erer peen flied, aod that défendant had açquired no such 
right as Woùld exclude thé opération of tbe gênerai rule tbat, where défendant de- 
manda no affirmative relief, cotnplainant may, upon paying oosts, dismiss bis bill 
at any lime before interlocutory oi flnal decree. 

In Eqùity. Bill by the Wësfejpp Union Telegraph Company and others 
agàinsl the American Bell Téléphone Company for discovery and ac- 
counting. Heard on motion of complainants to dismiss without préju- 
dice. Grantëd. 

Josiah S. BmUm, Jr., for complainants. 

WiUiam 0. Ruasdl and E. Rochmod Hoar, for défendant. 

CoLT, Circuit Judge. This case was heard on motion of complain- 
ants to disroiés the biU without préjudice, on payment of costs. On No- 
vember 16, 1883, tbe complainants filed the présent bill against the dé- 
fendant, prayiiig for discoverjf and account, under a certain contract. 
The défendant tfnswered, denying the equities of the bill. The com- 
plainantp. then filed a gênerai replication. On May 28, 1886, the case 
was reièrréd to à master byàgreement of counsel, and the following order 
wàs»made by .the court: 

"And now, fo wit, May 28, 18$6, uppn agreement of parties flled, It is or^ 
dered tbât tbe above-named cause be lefeired to Hon. John Luwell as masler 
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to hear the parties and report the facts, with such part of the testimony as 
either party shall request, and his rulings on any questions of law arising in 
the case. " 

An examiner was subsequently appointed and testimony was taken 
by both parties. This évidence was submitted to the master, and oral 
argumenta were made before him by counsel and printed briefs filed. 
At the hearing before the master, it was agreed that, prior to the filing 
of his report, a draft report should be submitted to counsel, in order that 
they might présent objections thereto. On February 19, 1890, the master 
filed a report, without having submitted the same to counsel. The next 
day, upon being reminded of the agreement of counsel, he withdrew the 
report îrom the files of the court, and counsel entered into the following 
stipulation: "It is agreed that the paper filed in this case as the mas- 
ter's report shall be taken into his custody, and considered as not filed, 
with ail accompanying documents." Thereupon the draft report was re- 
turned by the clerk to the master. Thirty days were then allowed by the 
master to each party to submit objections to the report, and thetime was 
subsequently extended to April 25th. Upon that date the complainants 
applied to the master for time to take further testimony. This application 
the master refused, and ordered that ail objections to the draft report 
should be made on or before May 7tb. On that day the complainants 
made another application to take further évidence, which the master de- 
nied, and ordered that objections to the draft report should then be 
made. Thereupon objections to the report were filed with the master, 
the counsel for the complainants filing their objections under protest. 
On June Ist the complainants filed their motion to dismiss the bill with- 
out préjudice, upon payment of costs. On June 3d the complainants 
requested the master to take no further action, and make no report in 
the case, pending the décision of their motion to dismiss. On August 
llth the master filed his report in court, with ail the évidence and ac- 
companying documents. 

Upon the foregoing statement of facts, I do not think there can be any 
question as to the time when the master's report must be considered as 
filed. Under the agreement of counsel, and by the subséquent action 
of the master, no report was actually filed until August llth. What- 
ever was done February 20th with respect to filing the report was an 
inadvertence on the part of the master, and can affect in no way the 
rights or standing of the parties to thia suit. In the considération of 
this motion I must treat the master's report as not filed until August 
llth, or more than two months after the filing of complainants' motion 
to.disœiss. 

We hâve, therefore, this single proposition to décide: whether, under 
thèse circumstances, the complainants are entitled to dismiss their bill 
without préjudice, upon payment of costs; and this is a question purely 
of equity practice. It is admitted that, under equity rule 90, this court 
is governed by the equity practice of the high court of chancery of Eng- 
land as it existed in 1842, the time of the adoption of the rule. Under 
that practice, the gênerai rule was that a complainant might dismiss his 
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bill upon payment of costs at any time before interlocutory or final de- 
oree, and this has been the gênerai practice both in the fédéral and state 
courts. There are, however, certain well-recognized exceptions to this 
rule, and the question which arises upon this motion is whether the de- 
fendant eomes within any of thèse exceptions. Thèse exceptions are 
based upon the principle that a complainant should not be permitted to 
dismiSB his bill when euch action Would be prejudicial to the défendant. 
But this does not meaal that it is within the discrétion of the court to 
deny the complainant this privilège under any circumstances, where it 
might think such distoiSsal would work a hardship to the défendant, as, 
for èxample, where it might burden him with the trouble and annoy- 
ance 6f defending agiainst a second suit; but it means that if, during the 
progress of the case, 'thé défendant has acquired some right, or if he 
seeks or bas beconie entitled to affirmative relief, so that it would work 
an actuàl préjudice àgainst him to hâve the case disraissed then, the 
complainant will not be permitted to diSmiss his bill. To hold otherwise 
woùîd be to do away with the gênerai rule altogether, and to make the 
qtiestibn simply one of discrétion on the part of the court. Where is- 
sues are framed out of chancery, and decided by a jury, that would be 
sùCh a détermination of the case as to forbid the complainant to dismiss 
hiè Mil without préjudice, becausé the défendant has acquired a new 
right; aind so where a master bas filed his report, and his findings are 
against the complainant, I do not think, for the same reason, he should 
be allowed tô dismiss his bill. Again, where the défendant has filed 
a cross bill, or where he seeks affirmative relief in his answer, or where, 
withoût specifically asking for affirmative relief in his answer, the 
évidence discloses that he is entitled to such relief, thèse are instances 
where the cbmplainant should not be allowed to dismiss his bill. But 
where there has been no interlocutory or final decree, and no détermina- 
tion of the cause in any way, and the défendant seeks no affirmative re- 
lief, or, in other words, where the bringing of another suit will merely 
submît him to the annoyance of a second litigation, the complainant has 
a right to dismiss his bill without préjudice, upon payment of costs. 

Upbn the facts presented in this case, I do not think the défendant 
comes within any of the exceptions to the gênerai rule. It is not con- 
tended that the défendant seeks any aflSrmative relief in this case, and 
therefore thatclass of exceptions requires no further considération. The 
only question is whether there bas been any such détermination in the 
case as to confer on the défendant some new right. If the master had filed 
his report before the motion to dismiss, the situation would bave been 
différent; but, as the case stood on June 1, 1891, when the complain- 
ants filed their motion to dismiss, there had been no détermination by 
the court or by the master in this cause. The draft report submitted to 
counsel by the master was in no sensé a détermination in the cause. 
He might hâve modified or whoUy reversed his findings upon the prés- 
entation of objections by counsel. Until his ultimate conclusions were 
emboJied in a final report, and filed in court, he had in fact legally 
made no findings, and th« présent case is no différent from what it would 



WESTERN UNION TEL. CO. V. AMEEICAN BELL TEL. CO. 665 

have been if the complainants had moved to dismiss theîr bill before réf- 
érence to the master, or had moved to dismiss some time during the hear- 
ing before the master and before the submission of his draft report. 

It seems to me that this case is quite parallel with the leading case of 
Carrington v. Holly, 1 Dickens, 280, where the plaintiff filed his bill to 
establish his right to certain estâtes, and an issue to a jury was directed, 
The plaintiff then moved to dismiss his bill, with costs, and the défend- 
ant applied to have the order granting this motion set aside. Lord 
Haedwicke said: 

"There hath net boen any détermination. The directing of an issue is 
merely to satisfy the conscience of the court prefatory to giving judgment. 
That issue hatli not been tried, and till tbere hath been a determination,^JI 
huld a plaintiff may, in any stage of the cause, apply to dismiss hia bill, upon 
paymentof costs. Had there been a decree, it would have been otherwise. 
So, likewise, it would have been bad the issue been tried and a verdict in 
favor of the défendant. " 

While it cannot be said that the authorities are entirely harmonious, 

1 think the leading cases in this country and in England support the 
views herein expressed. Carrington v. HoUy, supra; Handfordv. Storie, 

2 Sim. & S. 196; White v. Lffrd Wedmmth, Beat. 174; Curtis v. itoj/d, 4 
Mylne & G. 194; Bhick v. Colnaghi, 9 Sim. 411; Boolh v, Leycester, 1 
Keen, 247; Gooperv. i^eira, 2 Phil. Ch. 178; Chicago & A. R. Co. v. Uvjion 
Rolling MiU Co., 109 U. S. 702, 3 Sup. Ct. Rep. 594; Badgerw. Badger, 
1 Cliff. 237; Americnn Zybnite Co. v. CeUvMd Manufg Co., 32 Fed. Rep. 
809; Stevenav. The Eailroads, 4 Fed. Rep. 97; Electricd, Accumviator Co. v. 
Brush Ele-ctric Co., 44 Fed. Rep. 602; Canner v. Drake, 1 Obio St. 167; 
Cozzmsv. Sisson, 5 R. I. 489; Dawson v. Amey, 40 N. J. Eq. 494, 4 Atl. 
Rep. 442; Saylor^a Appeal, 39 Pa. St. 495; Cummins v. Bennett, 8 Paige, 
79; Vaneman v. Fairbrother, 7 Blackf. 541; Watt v. Crawford, 11 Paige, 
470; BuUock v. Zmey, 6 N. J. Eq. 77; Babb v. Mackey, 10 Wis. 314; Sey- 
mour V. Jérôme, Walk. (Mich.) 356. 

The motion to dismiss the bill without préjudice, upon payment of 
costs, is granted. 
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SïiMaES V. WHITNKir. 

(Ctrcutt Court, E, D. Louisianat Jnne 0^ 1889.) 

No. 13,018. 
I. JuBissionoN oï CiBoni^ Cowbt— Strw aoiinst NoKBBsisBtrr Ai>Mnn8nu.TOB— 

APPOIKïUBNT BT DoUESdlO COVRT. . : I 

The circuit court of tbç United State? in Louisiana bas jurisdiction of a suit by 
anattorùeyresiding iU tbat state agàiiist à nonresidentadmlnistratorappointed by 
a Louisiana court, to enforce an attorney'slien on a judgmentreoovered by tbe «t- 
t^Tiiey for-tbe adminisitrator. 

% SiVIt-^UBTBDICTION Oï Sta'tB COCET. 

Bech'lurlsdictibn is 'ubt offected bythe f aot tbat tbe state laws glTe exclnsiv* 
'JteH'Rdlcuon of sucb a suit to tbe probatè court of tbs State. 
S; AiTOBNBt'g LiBN— CoNMïteEiiir Fbbs. 

,ji, «(«tract made by.an^ttorney witb tbe tutor and tutriz of miner heirs for a 
■ f ee of iO.per cent, on'tbe recovery, if any, in a suit brougbt by tbe at- 
olalta 01 tbe beirs, tbere being nd meàns of pàylng couns 



.ortkëyw enforce à elalta Of tbe beirs, tbere being nd means of pàylng counsel fee» 
except eut of tbe recovery, is valid, and entitles tbe attorney to alien on tbe recov- 
iBiyof bisfee. 

îtfEc(uity. Suit by thomas J. Semùiefl against W. W. Whitney^ 
adQdiâiBtratQr of tbe succession of-Myta Clark Gaines, to enforoe an at- 
forriey'è lien. Decree for plaintiff. 

•Î^W. J. (ScmmAJ, for édmplainant. 

S^rugè & Orant, for défendant. 

Bi£LlNG3, District Judge; This is a suit in which an attorney at law 
wbô cdhducted the case fèr the plaintiff, terminating in a judgment in 
her faVor, sues in equity t6 recover bis fée, and bave it decîared to be a 
lien upôn the judgmenti 

Tbe first iquèstion is ns to jurisdiction. The plaintiff is a citizen of 
Loùiisâana, and the deferidant, tbough administrator of an estate wbo is 
appoiài(!d by tbe Louisiana mortuàry icourt, is a citizen of Massachu- 
setts. Tbe case oî Rice v. Houston, 13 Wall. 66, is'conclusive as to the 
iJUèSstîéto* Of gênerai jùriadiction, tt'e., it settles tbe law to be that, tbe 
parties being citizens of différent states, jurisdiction is not defeated be- 
cause one is administrator appointed by tbe courts of the state of which 
the other is a citizen. Code Proc. La. arts. 924, 983, undoubtedly give, 
so far as tbe courts of the state of Louisiana are concerned, exclusive juris- 
diction to the probate court. But tbis state législation bas no effect to 
prevent tbe circuit courts of the United States from exercising jurisdic- 
tion. That jurisdiction springs from tho putting into opération by con- 
gress the constitution of tbe United States, and cannot be impaired by 
the States. Lawrence v. Nelson, 143 U. S. 216, 223, 12 Sup. Ct. Rep. 
440, and Payne v. Hook, 7 Wall. 425. This court bas jurisdiction, and 
can render a decree which would, as to the amount of the debt and the 
existence of the lien, conclude the administrator and tbe succession. 
The lien, being that of a solicitor who bas recovered a judgment, upon 
that judgment springs both from the doctrine of the equity courts and 
from a statute of the state of Louisiana. The lien gives almost a pro- 
prietary interest in the judgment. It would be only tbe residue of the 
judgment, after deducting tbe amount of tbe solicitor's fee, which would. 
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îp the ordînary course of things, be paid over by the plaîntiff to the avic-^ 
cession. In case of the insolvency of the succession, even if the probftte 
court might hâve to détermine the rank or priority of the lien as be- 
tween the complainant and the holders of other privilèges, the effect of 
the judgment would still be, beyond ail coptroversy, to fix, asbetween the 
pjaintiff and the succession, the amount due and the lien upon the spé- 
cifie thing, the judgment, A strong effort was made in the argumept tO| 
distinguish this case from those where jurisdiction bas been maintained, 
because, in this case, the contract sued upon was made, and the whole 
work under it performed, after the death of the intestate; the force of the 
argument being that the mortuary court would so much more properly 
deal with & case which had entirely arisen under ils administration of an 
estate. But this argument is overcome, as is the state statute, by the 
force of the paramount law of the United States found in the constitution 
as put in force by congress. The court, in my opinion, bas jurisdiction. 

As to the case on the raerits. The suit is brought on a contract made 
between the complainant and the natural tutor and tutrix of the minor 
heirs. For aiding in conducting this case in this court and in the suprême 
court the complainant was to reçoive, in moneyor bonds, 10 per centum 
of the amount recovered. The agreement as to the facts upon which the 
case bas been submitted oontains the following: "When the contracts 
were made with the complainants, the estate of Mrs. Gaines had no 
means of payment of counsel fées or expansés other than recovery in said 
suit; " that is, the suit in which the employment was had. With this 
fact in the record, the power to make a contract fixing a contingent fee 
would seem to necessarily exist in those who administered the estate, 
as there was nothing but a contingent fee which could be promised. In 
TayloT V. Bemiss, 110 U. S. 44, 3 Sup. Ct. Rep. 441, the court déclare 
the validity of just such a contract made with a tutrix in Ijouisiana, in 
thèse words: 

"The billof the minor heirs statea that Mrs. Bemiss had beett appointée! by 
the proper court in Louisiana natural tutrix of thèse children. We are of 
opinion that this appointment made it her duty to take the necessary steps to 
obtain this money from the United States, and that, whether the suit was 
brought in her own name, or in hers jointly with her children, she was equally 
bound to prosecute it witb diligence, and to do ail that was necessary to re- 
cover the money. It wonld be a queer condition of the law if, while it im- 
posed this obligation upon her, it gave her no authority to eraploy counsel to 
prosecute the claim before the only légal tribunal which could allow it; and, 
if she could employ counsel, it foUows, as a matterof course, she could make 
a contract for the amount of tlieir compensation. This agreement would 
bind her as tutrix as well as in her individual right, and it is in both char- 
acters she professes to contract. Such undoubtedly is the law of Louisiana, 
which must govern asto lier powers as tutrix, since it is there she was ap. 
pointed, and there both she and her children resided Whén she made the agree- 
ment with Taylor and Wood. Of her authority to make such a contract as 
tutrix we hâve no doubt. " 

This would be the ruling of the court, unless the évidence as to what 
was a reasonable or just compensation is such as to make the contract 
seem unconscionable, or to excite the suspicion of frand or the want of 
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due attënlïoQ to the matter of the oontract on the part of the tutor and 
ttitrix. s Tbis téstimony consist8 of the whole recoM of the case in which 
thé fëé iâ Claiméd to hâve been eamed, and the statements of Mr. Bene- 
diçt and Prbf. Denis. One of thege gentlemen fixes the ainount of a rea- 
Bonable fee for Mr. Semmes and lilr. Goldthwaite, each, at 6 per cent, 
of the recotery; the other, at 10 i)er cent. Mr. Benedict does not seem 
to havèhad his attention particularly called to the fact that the fee was 
aecessarily contingent. There has therefor© been no case made upon 
3ie proofs which wonld authorize a court of equity to look upon the 
.tmotint ôf thé oontract compensation as inéquitable. My conclusion, 
iherèfore, là that the complainant must hâve a décree for 10 percent, of 
the amouht tecoveted accordingto the ternis of the contract, as the pay- 
ment shail 'be màde in money or bonds, with the lien upon the jadg- 
meut as prayéd for in the bill of cotnplaint. 



GOLDTHWAITB V. WhITNBT. 

(Circuit CouT% E. D. LmLiaiama. June 6, 1893.) 

No. 12,019. 

AwoBiraTSi— Vamditt of CJoutikgbnt Fbhb. 

À contract had been mads between an attorney at law and the intestate fOr • 
flxed fée. Subsequently, and after the death of tue intestate, the attorney made 
a new bsrg^n with the représentatives of the estate, by which there was substi- 
tuted for thé fixed fee a contingent fee of 10 per cent, of the amount recovered. 
Held thati for the reasons given in the foregoing case,'the second agreement waa 
▼alld. 

In Equity. Suit by Alfred Goldthwaite against W. W.Whitney, ad- 
ministrator 9f the succession of Myra Clark Gaines, to euforce an attor- 
ney's lien.' Decree for plaintiff. 

Thoa. J. Semmes, for complainant. 

Rouse & Oraint, toi deîend&nt. 

BiLUNQS, District Judge. Thefacts in this case are the same as in 
the preceding, (60 Fed. Rep. 666,) except that Mr. Goldthwaite had 
been employed during the lifetime of the intestate, and had a contract 
for an absolute sum, $50,000, for which the contingent fee of 10 per 
cent, was sabstituted bya contract made by him and the tutor and tutrix 
of the heirs after the death of Mrs. Gaines. I think the same rules of 
law govern the two cases as to the validity of the contract, and that there 
must be the same judgment in this as in the preceding case. 
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United States v. Braddock. 

(Circuit Court, 8. D. CaUfomia. May 38, 1809.) 
ETo. aia 

1. PcBIilO IlANDS— TiMBBB BSTBIBS— RBFUSA.L 01 CBBTiriCA.TX. 

In a sqit by the government to restraln défendant from cuttlng timber front • 
quarter section of public land, défendant flled a cross bill alleglng that he bad mad« 
application to purchasetbe land in question under the stone and timber act, (20 St. 
p. 89,) and complied with aU the statutory requirements in that respect; but upon 
tender of the purchase money the local land offlcers refused the tender, and de- 
clined to issue a certificate of entry and purchase. Held, that défendant had ao- 
gulred no vested interest In the land, and the government was entitled to with- 
draw it from sale. The Yosemlte Valley Cctae, 16 Wall. 77, followed. 

t. SamE — INJUNOTION — BUPTIOIBNCT OIP CrOSS BiLL. 

The cross bill havlng failed to show that the cross complainant was prerented 
from entering the land by reason of any fault on the part of the land offlcers, the 
rule that where one ofCers to do anything upon whicb the acquisition of a right dé- 
pends, and is prevented by the fault of the other side, had no application to the 
cas6. An allégation that such offlcers combined to deprive cross complainant of 
the land, without stating the acts done or omitted in pursuanceof the oombination, 
was insufflcient to make the rule applicable. 

In Equity. Suit by the United States against Walter Braddock to 
restrain défendant from cutting timber on public land. Cross bill by 
défendant, setting up an application to purchase the land and compli- 
ance with statutory requirements, and alleging a wrongful refusai of the 
land offlcers to issue a certificate of entry and purchase. Heard on de- 
murrer to the cross bill. Demurrer sustained. 

M. T. Allen, U. S. Atty. 

Jî. C Dtiion, for défendant. 

Ross, District Judge. This suit was commenced to obtaîn an înjuno- 
tion restraining the défendant from cutting timber from a certain quar- 
ter section of timber land situated in township 15 S., range 25 E., 
Mount Diablo base and meridian, of which the bill allèges the govern- 
ment is, and since the acquisition of California has been, the owner in 
fee. The défendant filed an answer to the bill, and also a cross bill, to 
which the government interposed a demurrer, now for dispositiou. The 
cross bill, in effect, allèges that on the 5th day of October, 1885, the 
land in question was surveyed unappropriated timber land of the United 
States, and open to sale under the terms and provisions of the act of 
congress of June 3, 1878, (20 St. p. 89,) known as the "Timber and 
Stone Act; " that on that day cross complainant had the necessary quali- 
fications to enter and purchase the land, and did then, pursuant to law 
and the régulations of the land department, make application to pur- 
chase it, by presenting to the register of the land office of the district in 
which the land is situate bis affidavit, in duplicate, setting forth the 
statutory requirements, and which was in ail things true; that upon the 
filing of the affidavit the register posted a notice of the application to 
purchase in the land office for the period of 60 day s, and furnished the 
cross complainant, as such applicant, a copy thereof for publication in 
the newspaper published nearest the location of the land, which notice 
aie applicant caused to be so published coutinuously for 60 days; that 



upon the last day appointed in the notice, which was not less than 60 
nor more than 90 diys ffôfii ita firât publicàtSc^n, cross complainant 
fumished to the register satisfactory évidence that the notice was pub- 
lished as required by là^i and that'at thé aattietimê'ôross complainant, 
as such applicant, "presented prooife^'from at least two diainterested wit- 
nesses that the said lapdiwas of tb« character côntempTated in the said 
|^,of;:èôrigress; thàt it,,^^ uho'ûçuptéd, and withoat Mly improvements; 
that lit apparently coniained no vàluablé deposit of gold, silver, cinna- 
b^f, 'çoppçr, or epal| tH^fj^t the héa^png no coiltes^Ht oi objecter ap- 
peared; that your oratôr farther presented then and there a supple- 
ihetttal àffidavil, at the réquest of thè said register, reciting again the 
facts of his first af&davit, as aforesaid, and showing that he had not in 
thé itttèrval inçumbered the sâi^ lah<}i nor made aiiylagreement or con- 
tract sothat his entry thereof would benefit any oneelse, and that the 
mçney then and there tendered b^ your orator, as hereinafter stated, 
.was veritably his own, and not borpowed for the purpose upon the said 
land; which sâid affidavits and proofs, so presented and made as afore- 
said, were.true in every particui^r.and were receiv;ed, accepted, filed, 
and approved by the said register, and were then and, there dedared to 
bje, and were in fact, satisfactory. to botl^ the register and receiver of 
sâid land office; that then aiid there,, arid on, toiyit, the.year last afore- 
said, at the lànd office,, aforesaid, yoûrorator, as such applicant, ten- 
dered to Tipton Lîndsèy, then and therç being th^ receiver of the said 
land office, the full sumof $410 in gold coin of the United States, in 
payment for the said land, that being the priée for, 160 acres of land, at 
$2.50 per acre, together with the légal fées of the sâid land office." 
Jhe cross bill farther allèges as foUows: ,1 

( ''That tbe said J. D. Hyde, register, and the said Tipton Lindsey, receiver, 
6{ tlie said land office, combining and confederating together with one A. J. 
£Wni. A> J-l Sparks, then and there b|^ing tbe commissipner of the gênerai 
land office of tnè défendant, and ail of them pretending to act under the au- 
thority of the défendant, but in trdtli and in fact àcting without authority 
bf làw and without any autliority wliatever; and the said défendant, com- 
bining and confederating witli divers përsons to your dràtor unlinown, but 
wbose names when discovered your orator prays may be inserted herein as 
défendants to his cross bill, and made parties hereto, with proper and apt 
Wprda to charge them; and contriving how to injure andoppress your orator, 
aild. deprive him of the said lands, — the said register refused to accept, exé- 
cute, and deliver to your orator a propèr certiflcate for Ihe entry and purchase 
of said land, or âny certificate wiiatéver of the said entry and purchase by 
your orator; and the said receiver refused to exécute and deliver to your oi:a- 
tora proper or any receipt (or such purchase money so tendered by your ora- 
tor as aforesaid in payment for the said land; that thereupon your orator 
duly and regularly appealed fj-om the décision of tlie register and receiver in 
thus ref using the said teader, and in ref using to issue to him a certificate of 
the entry and purchase of the said land; that the said appeal was taken to 
the honorable commissioner of the gênerai land offléè of the United States of 
America within the 80 days allowed by law therefor;'thàt afterwards, and 
in said gênerai land ofScR, Such proceedings were had upon said appeal that 
the commissioner, the. Honorable William A. (Lewis A.) Groff, on or about 
theSlstday ot Ms^rch, A,, D. 1891, then antj there being the commissioner 
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of the général land office, reyersed thesaid décision of the regîster and re- 
ceiver of ^hç said land office at Visalia; but afterwards, and on or about the 
lOtb day bf April in the year 1891, the Honorable Johp i^oble, théii and there 
being tbe aecretary df the interior department of the iTBited States of America, 
upôn référence of tbe said décision to him from the said commisSioner of the 
gênerai land office, ref used to concur therein, and rôfnsed to issue or recom- 
mend to be issued to your orator a patent for the said land, and canceled said 
entry." 

The act Qnder whichthe cross complainantapplied to purohaseï the land 
in question is, as bas been said, that of June 8, 1878, (20 St. p. 89.) 
By the first Isection of the act it is provided that, subject to certain pro- 
visions not necessary to be mentioned, the surveyed public lands of the 
United States: within the states of California, Oregon, and Nevada, and 
in Washington Territory, not included within military, Indian, or other 
réservations of the United States, valuable chiefiy for timber, but unfit 
for cultivation, and which bave ûbt been offered at public sale accord- 
ing to law, fmay be sold to citizens of the Unfited States, or persons who 
hâve declared Ibeir intention to become such, in qua:ntities not exceed- 
ing 160 acres to any one person or association of persons, at the mini- 
mum priée of $2.50 per acre. By the second section it is provided that 
any person desiring to avail himself of the provisions of the act shall 
file with the register of the proper district a written statement in dupli- 
cate, one ôf which is to be transmitted to the gênerai land office, desig- 
nating by légal subdivisions the particular tract of land be desires to 
purcbase, setting forth that the saine is unfit for cultivation, and valua- 
ble chiefly for its timber or stone; that it is uuinhabited; contains no 
mining or other improvements, except for ditch or Canal purposes where 
any such do exist, save such as were made by or belong to the appli- 
cant, nor, as déponent verily believes, any valuable deposit of gold, 
silver, cimiabar, copper, or coal; that déponent bas made no other appli- 
cation undeï the act; that he does not apply to purcbase the same on 
spéculation, but in good faith to appropriate it to his own exclusive use 
and benefit; and that he bas not, directly or indirectly, made any agree- 
ment or con tract, in any way or manner, with any person or persons 
whatsoever, by wbicb the title which he might acquire from the govern- 
ment of the United States should inure, in whole or in part, to the ben- 
efit of any person except himself; which statement must be verified by 
the oath of the applicant. By the third section it is provided that upon 
the filing of the statement, as: provided in the second section of the act, 
the register shall post a notice of the application, embracing a descrip- 
tion of the land, in his office for 60 days, and shall fumish the appli- 
cant a copy of the same for publication in a newspaper published near- 
est the location of the land, fora similar period; and after tbe expiration 
of the 60 days, if no adverse claira shall bave been filed, the person 
desiring to purchase shall: fumish to the register satisfactory évidence 
-^ First, that notice of the application was duly published as required; seo 
vndly, that the land is of the character contemplated in the act, unoccu- 
pied and without improvements, other than those excepted, and that it 
apparently contains no valuable deposit of gold, silver, cinnabar, copper, 
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or coal; and upori payaient td the proper officer of thé purchase monèy 
of tÉëlànd, together with the feeS pf the register and réceiver, the ap- 
plicant may belpérmîtted to enter the land, and, on the transmission to 
the gênerai land office of the papers and testimony in the case, a patenî 
shall issue thereon. Itis also provided that effect shall be given to the 
provisions of the act by régulations to be prescribed by the commis- 
sioner of the gênerai land office. 

It is perfectly dear that the naere filing of the application to purchase 
under this act confers upon the applicant no right as against the United 
States, and that, until the applicant bas acquired a vested right in the 
land, it is within the power of the government to withdraw it from sale 
or make any other disposition of it. The filing of an application to pur- 
chase may initiate a right to purchase as against a subséquent applicant 
for the same privilège, but to say that the initiation of such a right im- 
poses an obligation on the government to convey the title is to confonnd 
the manifest distinction poînted dut by the suprême a^urt in the Yosem- 
ite Valley Case, 15 Wall. 77, between the acquisition of a légal right to 
the land as against the owner, the United States, and the acquisition of 
a légal right asagainst other parties to be preferred in ita purchase. "It 
seeins to us little less than absurd," said the court in the case cited, "to 
say that a settler or any other person, by acquiring a right to be pre- 
ferred in the purchase ofproperty, provided a sale is made by the owner, 
thereby acqUires a right to coràpel the owner to sell, or such an interest 
in the property as to deprive the owner of the power to control its dis- 
position." , 

There can be no doubt of the correctness of the doctrine that where 
one offers to do everything upon which the acquisition of a right dé- 
pends, and is, pievented by the fault of the other side, bis right is not 
lost by his failure. It is strenuously urged by cqunsel for cross com- 
plainant that the présent case cornes within this principle. But the 
diffieulty is that the cross bill does not show that the cross complainant 
was prevented from entering th« land in question by reason of any fault 
on the part of the officers of the land department of the government. 
Such a fault, if it existed, should bave been set forth. The facts in re- 
spect to the matter should havè been stated. It is not enough tO charge 
generally, as is done in the cross bill, that the then register and réceiver 
and commissioner of the land office combined to deprive cross complain- 
ant of the land in question, without stating the acts done or omitted to 
be done in pursuance of such combination. It is alleged that the ré- 
ceiver of the land office refused to exécute to thecross complainant a receipt 
for the money tendered for the land, and that the register refused to exécute 
to him a certificate of entry or purchase; and, although there is no direct 
avermentof the fact, it sufficiently appears — the pleading being taken, as 
it should be, moststrongly against the pleader — that the officers of the 
local land office refused to reçoive the money tendered, or to permit the 
cross camplainant to enter the land. Why , does not appear from the cross 
bill. In an opinion by the secretary of the interior in regard to this 
aanae land, in connection with other lands, rendered April 6, 1891, 
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(Copp, Landowner, May 1, 1891, p. 35,) it is said that the tender of 
payment was refused, and the application to purchase rejected by the 
local oificers, for the reason that by telegram of December 2 and letter 
of December 24, 1885, the townships in which the said lands are situ- 
ate were suspended from entry or filing under the land laws by the com- 
missioner of the gênerai land oflBce; that such suspension and withdrawal 
of the townships was on account of alleged irregularities and fraud on 
the part of the claimants; and that this order of suspension and with- 
drawal was not revofeed as to the townships in which the lands in ques- 
tion are situate prior to the acts of congress of September 25 and October 
1, 189Ôi (26 St. pp. 478, 650,) purporting to reserve the land in ques- 
tion, among other lands, for a park and other purposes. 

The màtters thus stated in the opinion of the secretary of the interior 
cannot, perhaps, be accepted as facts in passing upon the demurrer to the 
cross bill, since that pleading omits ail mention of them; but it is sufficient 
ground of objection to it that they may hâve constituted the reason why 
the officers of the land department of the government refused to receive 
the cross complainant's money for the land, or to permit him to enter it. 
"The commissioner of the gênerai land ofEce exercises a gênerai superin- 
tendence over the subordinate oflScers of his department, and is clothed 
with libéral powers of control, to be exercised for the purposes of justice, 
and to prevent the conséquences of inadvertence, irregularity, mistake, 
and fraud, in the important and extensive opérations of that officer for 
the disposai of the public domain." J?eK v. fiêarae, 19 How. 262, And, 
by the third section of the act under which the application in question 
waS; made, the commissioner is expressly required to give efièct to its 
provisions by régulations to be prescribe^ by him. As was justly said 
by the secretary of the interior in the opinion to which allusion bas been 
made, an application to purchase land under the act of June 3, 1878, is 
certainly, as against the United States, of no greater force than a claim 
ipitiated by settlement and résidence upon and improvement of public 
lands under the provisions of the late pre-emption law, in respect to which 
the doctrine is firmly established that the power of régulation and dis- 
position conferred upon congress by the constitution only ceases when 
ail the preliminary acts prescribed by the statute for the acquisition of 
the title, induding the payment of the price for the land, hâve been per- 
formed by the settler. "When thèse prerequisites hâve been complied 
with," said the court in the Yosemite Case, supra, "the settler for the first 
time acquires a vested interest in the premises occupied by him of which 
he cannot be subséquently deprived. He is then entitled to a certificate 
of entry, from the local land ofBcers, and ultimately to a patent for the 
land from the United States. Until such payment and entry the acts of 
congress give to the settler .only a privilège of pre-emption in case the 
lands are ofFered for sale in the usual manner; that is, the privilège to 
purchase them in that event in préférence to others." For the reasons 
stated the demurrer must be sustained, without référence to other objec- 
tions urged to the cross bill. So ordered. 
v.50F.no.8— 43 
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PmBTBCA^ et al.v. Maxwbu- Land Gbaot Oo. 

;; < (CTroM^ (Court <!/■; 4ppeql», JpifiiJUh Circuit. Hay 10, 18)^) 

lé ISVnW-f-JwiHSmOnOH— ÏIDLTIPLIOITT O» BUITB— BitL. 

> Ç<)iDplainant's;UU averred that It was tbe owner of certain landa to wMch Its tttla 
tutd.been establlshéd by diTers actions at law against persons in llke cases with de- 

' fendants; that défendants wereunlawfuUy in possession ot part of said land, min- 
tng and remoyiofr val^iable mi^ierals .ther«from, and cutting timber grcwing 
tberobn; tbat tnedaniages for thèse uDiàwfuI actswas incapable 'of computation 
'andiddludioàtionatilaw: that whilecomplainant'atltle -was. single land exclusive, 
as agaipqt E^l tba ds^^naa^nts, it could not be quieted without ntimerous actions ai 
lAwfnivolvlnglibeisBme ouëstidn, bècause défendants' claiins, as between them* 
selves, were sepffirateandaifCerent; anditiirayed that compialnant's title might 

■ )>e^o«ieted, and, dépendants rçstrajued ta iniunotion from committing further tres- 

' pOEHes. Hétâ» 'tu» the avériuents 6f thebill make tbe case one' of équitable cognl- 

:izailce. ^:. ■ ,• -i ■ ■■ 
%. 4f iwa^-Objbotiokb not lUiBBP BsyyvrrJvrRnifimias OJt Eqditt. 

Tnoutfh there tnay be a doùbt whétbér the case made by a bill is one of équitable 
. JtiVfediâtiOn, bècaUse ofi the remedy that complàinaut may hâve at law, the doubt 
w)Jl 00: appeal^ be resolved ii^ favpi' of the juriadictilon, where the question was 
not ratséd beloW. 
■ ■'îH'i ''.'• ■,..;,.;■■■ ,,■•:,'• 

Ajiïiëal from the Circuit Ck)Wt df the United States fàr the District of 
Colorado, sittingat Denver. 

Bill'in equity by the Maxwell Land Grant Company against Vicente 
Ptetecàand others to quiet title and restrain trespasses. There was a 
decree:fôr coniplàinant, pursuant tO a stipulation filed, and défendants 
appeal. Decreé affirmed. . 

>lte»kdff Graw*, for appèllants, 

Before CALi>w£|jj and BÀNBoàK, Circuit Judges, and Shibas, District 
Jùdge»'; '^. ^ ■■■;■■;'.■■ i • 

CAliJWÉliii, Circuit Judge. The complainant filed îts bill in equity 
io thé ÎBofart below, alleging that it vas the légal owner of the lands de- 
scribëd in the bill known as the "Beaubien and Miranda Grant; "that 
coiïiplainant'B "title to the said laûds bas been established at law by di- 
vers actions of ejectnient, duly and regularly brought and prosecuted to 
judgniient in thé courts of the tèrritory of New Mexico, by and on behalf 
of youï orator arid thosethrough'wîiom it dérives its tiÙe, against per- 
Bons inlike situation with said défendants, which said actions at law in- 
volved and depended on the same questions of title now in controversy 
bettyeéû your orator and éach of sàid défendants; that your orator, and, 
as it is ififonned and believes, ità several predecessors in interest suc- 
cessively, haveoocupied and héld possession of the said grant and tract 
of lahd, daiming the whole thi^rëof under the said grant, patent, and 
conveyànèes (with the exception àforesaid) continuously from the date 
of dèlivery ofjuridical possession thereof by the Mexickn government in 
A:. D.'1843 to the présent time, savein so far as they bave from time to 
tiUaé béen interfered with by thé unlawful acts of said défendants and 
othe» in liké situation as to portions thereof; " that the défendants " hâve 
lately wrongfully, unlawfuUy, and without the permission of your orator 
entered upon and taken possession of certain portions of the said lauds 
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of your ôratfir not heretofore conveyed to any other party under whbm 
the said défendants, or any of them, claira any right thereto, and still 
hold and mai'ntaiïi possession thereof, and hâve excluded, and still do 
exclttde, your orator, and those claiming under it, from occupying and 
enjoying the saftie, and hâve proceeded to mine, remove, and appropri- 
ate to their own use the preeious and valuable minerais, ores, and coal 
in and upon said lands; to eût, remove, and use the trees and timber, 
grass and hay, growing thereon; * * * that the said actsof said de- 
fendants are not committed upon any portion of said grant and tract of 
land daimed or held by them, or any of them, under any grant from 
the government of Mexico, or under any convèyance orlicense from your 
orator, or any of its predecessors in interest, bat solely on the pretehded 
ground that said grant is publie domain of the United States, and that 
they hâve the right to enter the same as such;" that "the damages re- 
sulting from the Said nnlawful acts of the said défendants are of such a 
nature as to be incapable of computation and adjudication at law, and 
as to require, if sued for at law, a multiplicity of Suits, at various and 
successive times, against various parties, as to the same subject-matter, 
and founded upon the same cJaim, right, and title, and at greatcost, ex- 
pense, and vexation to your orator, and that your orator will therefore 
sustain irréparable loss and damage by means of the said repeated, con- 
tinuons, and various acts and trespasses, unless the same are restrained 
by the order of this honorable court; * * * that the claims of the 
said défendants, although separate and différent as between themselves, 
are ail subordinate to your orator's single title, and to its rights, and are 
assertions of claims which cast a cloud upon your orator's possession and 
title, and prevent your orator from the peaceable enjoyment of the fruits 
of its said ownership; that the right, title, and claim of your orator is 
single, gênerai, and exclusive against ail of said défendants, and that 
such right and title cannot be quieted at law by one or two actions, but 
numerous suits would berequired, involving the same question, wherein 
each suit would détermine such right only between your orator and the 
défendant in that suit, thereby maliing great and unnecessary costs, ex- 
pense, and vexation, both to your orator and said défendants." The 
bill prayed for a deeree quieting complainant's title, and for a perpétuai 
injunction restraining the défendants from mining or from committing 
other acts of trespass upon the lands. The défendants entered their ap- 
pearance to the suit, and filed an answer and cross bill. On the 21st 
day of June, 1890, the following stipulation was entered into between 
the parties to the suit: 

"It is Stipulated and agreed that the above-entitled cause may be continued 
until after the appeal in the case of Interstate Land C'o. v. Maxwell Land 
Grant Co., No, 2365 on the docket of this court, haa been determined by the 
suprême court of the United States, and, in the avant that the judgraent of 
the circuit court in the aforesaid casa is reversed by tlie suprême court of the 
United States, then this case shall stand for trial; and in the event that the 
judgDient of the circuit court is aiSrmed, then the cross complaint in this case 
sball be dismissed, the déniais of the défendants withdrawn, and judgment 
entered for the plaintiff in accordance with the prayer of the complaint." 
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The case of Jnt&rstaU Land Co. v. MaawéU Land Granl Co. , mentîoned in 
the stipulation, wa8 determined by the suprême court of the United States 
in favor of the Maxwell Land Grant Company, (11 Sup. Ct. Rep. 656,) 
and thereupon a decree waa rendered in this cause by the court below, 
in exact conformity to the stipulation of the parties. From this decree 
the défendants appealed to this court, 

The only error relied upon in argument is that the complaing,nt's rem- 
edy was at la w, "and a court of chancery has no jurisdiction of the 
cause." From ihe averments of thebill it is obvions the complainant 
resorted to eqqity to avoid a raultiplicity of suits and irréparable dam- 
age resulting from continued acts of waste and trespass to land. Thèse 
are récognized héads of equity jurisdiction. A court of cqutty may take 
cognizance of a cohtroversy to prevent a multipliçity of suits, although 
the exercise of such jurisdiction may call for the adjudication upon purely 
légal rights and confer purely légal relief; and so a court has jurisdic- 
tion to restrain waste and trespass to land where the facts are of such a 
natqre that the law cannot afford adéquate relief. 1 Pom. Eq. Jur. §§ 
248, 245, 252, 271-274, and cases there cited. Thebill avers that the 
complainant's title has been finally adjudicated in ils favor by a court 
of compétent jurisdiction in suits brought against persons in like situa- 
tions with the défendants. The averments of the bill make the case one 
of équitable cognizance. Against irresponsible parties taking minerai 
out of the land and removing the same, and cutting and removing tim- 
ber, actions of ejectment would hâve been wholly inadéquate- for the pro- 
tection of the complainant's rights. 

It may be true that the complainant had a remedy at law, but "it is 
net enough that thçre is a remedy atlaw; it must be plain and adéquate, 
or, in other words, as practical and as efficient to the ends of justice and 
its prompt administration as the remedy in equity." Boyce v. Gi-undy, 
3 Pet. 215; Oelrichs v. Spain, 15 Wall. 211, 228. This objection was 
not made in the court below. In the states where the distinction be- 
tween law and equity is still maintained, the prevailing rule is that such 
an objection will not be sustained by the appellate court, unless it was 
made and insisted on in the court below. Moss v. Adams, 32 Ark. 562; 
May V. Goodwin, 27 Ga. 352; Stout v. Oook, 41 111. 447; Cracker v. DU- 
Ipn, 133 Mass. 91; Russdl v. Loring, 3 Allen, 121, 125; Blair v. Railroad 
Cb., 89 Mo. 383, 1 S. W. Rep. 350; Irrni Co. v. Trotter, 43 N. J. Eq. 
185, 204, 7 Atl. Rep. 650, and 10 AU. Rep. 607; UnderhiMv.Van Cort- 
landt, 2 Johns. Ch. 339, 369. And in the courts of the United States 
the objection, when made for the first time in the appellate court, is 
looked upon with extrême disfavor. In the late case of Tyler v. Savage, 
143 U. S. 79, 12 Sup. Ct. Rep. 340, the court say: 

"In récent cases in this court the subject of the raising for the first time in 
this court of the question of want of jurisdiction in equity has been eonsid- 
ered. In Reynes v. Bumont, 130 U. S. 354, 395, 9 Sup. Ct. Rep. 486, it was 
said that the court, for its own protection, migbt prevent mattera properly 
cognizable at law from being drawn into chancery at the pleasure of the par- 
ties interested, but that it by no means followed, where the subject-matter 
belonged to that class over which a court of equity had jurisdiction, and the 
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objection that the complainant bad an adéquate remedy at law waa not made 
until tbe bearlng in the appellate tribunal, that the latter could exercise no 
discrétion in the disposition of sncb objection; and référence was made to 1 
Daniell, Ch. Pr. (4th Amer. Ed.) 565! WpUe v. Coxe, 15 How. 415, 420; 
Oelriohs v. Spain, 16 Wall. 211; and Lewis v. Cooks, 23 Wall. 466. To the 
same effect are Kilboum v. Sunderland, 130 U. S. 606, 614, 9 Sup. Ct. Bep. 
694; Brown v. Iron Co., 134 U. S. 530, 535, 536, 10 Sup. Ct. Rep. 604; and 
Allen V. Car Go., 139 U. S. 668, 662, 11 Sup. Ct. Kep. 682.» 

Answering an objection of this kind made for the first time in the su- 
prême court, Chief Justice Ï^ller, speaking for the court, said: 

"Under the circamstances of this case, it cornes altogether too late, eveQ 
though, if taken in limine, it might bave been worthy of attention." Reyne$ 
y. Dumont, 130 U. S. 354, 395, 9 Sup. Ot. Rep. 486. 

We 'think the facts alleged in the bill make the case one of équitable 
cognizance, but, if we entertained doubts of this point, we would, be- 
cause of the fact that the objection was not made in the court below, »• 
Bolve them lu favor of the jurisdiction. Decree affirmed. 



Delavtabe & A. Telegkaph & Téléphone Co. v. Statb of Delà* 
WAEE ex rd. Postal Teleqbapii-Cablb Co. 

W^auU Cowrt of Appeala, Thi/rd CirauM. April 21, 1893.) 
No. a. 

L Tblephone Companies— Common Cabhibbs— Dxrrr to Fubotsh Eqtjai, Paoilituss. 
Téléphone companies are subjeot to the rules governing common carriers, and 
are bound to furnish equal f acilities to ail persons or corporatioaa belonging to tb9 
classes whicb they nndertake to serve. 

%. Same— Use of Patbnted Instktjmbnts. 

They are not exempt from this obligation by the fact that the Instruments by 
which their business is carried on are patented ; for while a patentée has a perf ect 
tiUe to the thing patented, and its use, and is not bound to apply it to a public usei 
yet when he does so he is bound by the rules governing such use. 

S. Bame — LicBiiSE — MoNOPOLiBS— Transmission dp Telegbaphio Messages. 

A Delaware téléphone company, whioh furnishes faoilities to the Western Unioa 
Telegraph Company for the transmission of télégraphie messages/oannot be ezoused 
from fumishing like facilities to otber telegraph companies because its license to 
use the téléphones is expressly subject to an exclusive license in favor of the West- 
ern Union Company for the transmission of télégraphie messages; for such exclu- 
sive license créâtes a monopoly, and is void under the Delaware law. 

Error to the Circuit Court of the United States for the District of Del- 
aware. 

Pétition by the Postal Telegraph-Cable Company for a writ of manda- 
mus to compel the Delaware & Atlantic Telegraph & Téléphone Company 
to place a téléphone transmitter and receiver in the office of relator on 
the same terms as are given to other subscribers. The pétition was orig- 
inally brought in the superior court of the state of Delaware, for New 
Castle county, and was removed therefrom to the court below, whicb 
awarded the writ as prayed. See 47 Fed. Eep. 633. Kespondent 
brinp error. Affirmed. 



. (Suidu L. BucUnghcm znd Edward Q. Bradfordt for plaintifif in ér- 

jR:[B:.;'€Hj«rnàey àn^^ for defendaût in érrbr. 

■Ëafôrè AdHEsoN, Ci?ci^^^^ aùd Butlpb ahct Geebn, District 

■jydgèB. ■■.■.'':: ' \ ''■•''■ i ■■'■■ ' 

BoTLaR, District Judge. There is no controversy about the facts of 
this cas©. The relatpr, owjqs and opérâtes a telegraph System with lines 
éxtending jihrougHoat tbç, cpuntry, having its principal office in the city 
of Wilmirigtoh. TÏie respondent owns and opérâtes a téléphone ex- 
change in Wilniiington cpniiected with the places of business and résidences 
of subscribërs, towhom, téléphonie facilities are furnished. One of the 
subscribere enjoying such facilities is the Western Union Telegraph 
Com^àtiy . The relator, desîring similar facilities, on the 20th of Novem- 
ber, 1889, àpplied to the respondent for connection with its exchange, 
iftnd thé application was refûsed. The proofs show that up to Novem- 
ber 10, 1879, the National Bell Téléphone Company and the Western 
Union Telegraph Company were owners of rival téléphone patents, about 
which they had been eugaged in litigatioa. At that date they entered 
into a con tract by virtue of which the former company became owner 
of the patents previously held by the latter, and the latter company ac- 
qidred am exclusive licensô to Use tBe téléphone for transmitting télé- 
graphie messages under ail the patents for a term of 17 years. Subse- 
quently the patents were assigned, subject to this license, to the Ameri- 
can Bell Téléphone Company. Ail licenses, including the respondent's, 
subsequently granted under the patents hâve been made subject to that 
of the Western Union Tel^raph Company. 

It is no longer open to question that téléphone and telegraph compa- 
nies are subject to the rules governing common carriers and others en- 
gaged in like public employment. This bas been so frequently decided 
that the point mùst bé rçgarded as settled. While it bas not been di- 
rectly before the suprême court of the United States, cases in which it 
has been so détermined are cited approvingly by that court in Budd v. 
New York, 143 Ù. S. 517, 12 Sup. Ct. Rep. 468. While such compa- 
nies are not required to extend their facilities beyond such reasonable 
limits as they prescribe toi themselves, they cannot discriminate between 
individuals of classes which they undertake to serve. As common car- 
riers of merchandise may prescribe the points between which they will 
carry and the description pf goods they will açcept, so, doubtless, mày 
carriers of messages limit their business and obligations. If, therefore, 
the respondent had confined the use of its téléphonie facilities to the car- 
riage of persohal messages for individuals, excluding those of telegraph 
cômpaniés and others who forward messages for hire, the relator would, 
probably, bave no just ground of complaint. As we bave seen, how- 
ever, it did ûot so Ûmit its business, but carried télégraphie messages, 
as wellas others. The respondent contends, however, that this was not 
its voluntary act; that the Western Union Telegraph Company bad ao- 
quired rights superior to its own, and thàt it could uot, therefore, ex» 
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clude tîiis Company Irom the use of its facilitîes. This position cannot 
be sustained. The admission of the Western Union Telegraph Company 
to its System was the respondent's voluntary act. Such admission could 
only be obtained by its express consent. To say that its license re- 
quired such admission does not help the respondent. It voluntarily ac- 
cepted the license and assented to its terms. Nor does it help the re- 
spondent to say that the license could not be obtained on other terms. 
ïf not, it could bave been declined. Had it been, and the business 
avoided, the responsibilities which attend it would also hâve been 
avoided'. Accepting the license, however, as the respondent did, and 
engaging in the carriage of messages, it cannot escape the public duties 
which attend the employment. It must carry for ail persons belonging 
to the classes it undertakes to accommodate. Its alleged responsibility 
to the licensor for so carrying impartiaUy affords no excuse. The re- 
sponsibility was improperly assumed, if it exists. But it does not ex- 
ist. The object of the stipulation out of which it is supposed to arise, 
as well as that of the contract in which it originated, between the West- 
ern Union Telegraph Company and the National Bell Téléphone Com- 
pany, was to accomplish a resuit which the law forbids. In other words 
it was to effect precisely what has occurred, — the establishment of a Sys- 
tem of téléphone lines and exchanges to carry télégraphie messages, as well 
as others, which should be so conducted as to confer âmonopoly on one 
telegraph company. Had the owner of the patente come to Delaware 
and undertaken to do what has been donc, it can scarcely be questioned 
that its act would hâve been unlawful. And yet this is substantially 
what has occurred. The owner has efifected it through the instrumental- 
ity of a license. The respondent has simply done what the owner au- 
thorized and required. 

It is urged, however, that the Western Union Telegraph Company is 
not a mère licensee of the National Bell Téléphone Company, but some- 
thing more; that prior to its contract with that company it was the ex- 
clusive owner of certain patents under which it might bave applied the 
téléphone to its own exclusive use in carrying télégraphie messages; that 
the effectof its contract was to leave ite right to do this unimpaired; and 
that its subséquent arrangement with the respondent for carrying its 
messages is simply the exercise of this right, of which no one can justly 
complain. This statement is defective in several particulars. Mrsl, it 
is not true that the Western Union Telegraph Company was originaJly 
the owner of patents which enabled it to apply the téléphone to its use. 
Its patents, as conceded on the argument, were mainly , if not exclusively, 
for improvements on the Bell invention, which could not be used with- 
out license frôm the National Bell Téléphone Company, Second, it 
parted absolutely with thèse patents and took a license, not under them 
alone, but also under the former patents of the National Bell Téléphone 
Company. It is therefore a licensee and nothing more. But this fact 
that it is simply a licensee is not of essential importance. The difficulty 
encountered does not arise out of it, but out of the circumstance that the 
Western Union Telegraph Company dîd not employ its rights in the 
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paanner. above indiioated. Had it done so, and thus kept its Interest 
and business distinct and separate from that of subséquent licensees by 
establishing its ovra System of Unes and exchanges and confining such 
subséquent licensees to the transmission of individual messages, this 
controversy might not, and doubtless would not, hâve arisen. Instead, 
however, — and no doubt to avoid the expense attending it which 
would possibly hâve rendered the scheme impracticable — the Western 
Union Telegraph Company sought through the means devised and 
employed to secure an advantage over other similar companies, by 
obtaiuing a monopoly in the Systems and business of such licen- 
sees. In other words, it contracted with thèse licensees to carry its 
messages to the exclusion of ail similar messages of others. This, as 
we bave seen, the licensees could not lawfully do; ai}d oonsequently, 
as before stated, the contracts by which it was sought to be accom- 
plished are void. 

. The respondent supposes importance is attributable to the fact that 
the téléphone is protected by patent, and cites American Bapid Td. Oo. 
r. OonnectiCut Tél. Go., 49 Conn. 852, S72, in which it is said: 

"Tbéplaintiff insists that the défendant bas offered its services to the pub- 
lie as a common carrier of articulate speech; that it has thereby made itself 
tbe servant of the public and has subjected itself to the opération of the gên- 
erai layr which coçapels ail such servants to serve applicants Impartially, re- 
gardless of tbe limitations placed upon its use of the instruments. But tbe 
property of the American Bell Téléphone Company în its patents is absoluta 
and exclusive; it can rent or sell it in wbole or in part; it can refuse to 
make or use, or to allow àny one else to make or use, the téléphone described 
ih it; or it can make and séll one and no more, and put Sucb restrictions as 
it pleases upon the time, place, and manner of using that; and it was the 
privilège of the Connecticut Téléphone Company to purchase from it even the 
ipost limited right to use pne or more of its instruments, and it is not within 
the power of tbe court either to enlarge or diminish tbe purchase." 

This stateraentis mainiy correct, but the déductions drawn from it — 
thiat one engaged in the business of carrying messages who employs the 
téléphone as a means of conveyance is exempt from the opération of the 
rules which govern common carriers and others engaged in like public 
employment — we cannot adopt. Where one engages in such public 
business it is of no conséquence whether the means or instruments 
whereby it is conducted are patented or not. It is the business that is 
regulated. A patent secures title to the thing patented and its use, just 
as the law secures title to other descriptions of property. The owner need 
notapply fais property of either description to such public employment, 
lout if he does, the employment itself will be subject to the rules which 
the law has prescribed for its governmeut, without respect to the means 
or instrument by which it is conducted. 

We do not regard the Express Oases, 117 U. S. 1, 6 Sup, Ct. 
JRep. 542, 628, cited by the respondent, as applicable hère. On 
the facts they are distinguishable from this case; and the excep- 
tion which they establish to the gênerai rules governing common 
carriers as nol likely to be enlarged. The. history of thèse cases, 
the division of the court over them, and the opinions of the sev- 
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eral circuit courts in which they originated, do not, we think, leave 
this in doubt. 

It would be unprofitable to extend the discussion. The décisions of 
the several state courts in cases involving the same questions, and their 
citation with approval by the suprême court of the United States, are 
virtually conclusive. See Chesapeake de P. Tel. Go. v. Baltimore & 0. 
Tel. Co., 66 Md. 399, 7 Atl. Rep. 809; State of Missouri v .' Bâl Télé- 
phone Co., 23 Fed. Rep. 539; State of Ohîo v. Bell Téléphone Co., 36 Ohio 
St. 296; State v. Bell Téléphone Co., 22 Alb. Law J. 363; Commercial 
Union Tel. Co. v. New England Téléphone & Telegraph Co., 61 Vt. 241, 
17 Atl. Rep. 1071; LouîsvîRe Transfer Co. v. American Dist. Tel. Co., 1 
Ky. Law J. 144; Central Union Téléphone Co. v. State, 118 Ind. 194, 19 
N. E. Rep. 604; Budd v. New York, supra. 

The judgment of the circuit court is afErmed, 



GoTTSCHALK Co. OF BaI.TIMOEE CiTY V. DiSTILLING & CaTTLB FeEDISCI 

Co, OF Illinois. 
(.Circuit Court, D. Maryland. April 19, 1893.) 

FOEEION CORPOKATIONS — SERVICE ON AOENT. 

A nonresident corporation sold its goods only to certain persons in each state, 
whom, in its circulars, it styled "distributing agents, " under an agreement where- 
by each of the latter was to buy exclusively f rom it, and to sell at trade prices pre- 
scribed by it. On complying with thèse conditions for a given time, the "agent" 
was to become entitled to a certain rebate, and also to hâve authority to issue tb his 
Wholesale customers certiflcates bindlng the corporation to pay a rebate dlreotly 
to them, provided they continued for a given time to purohase f rom him exolnsively. 
He sustained no other relation to the company, and the goods purohased by him 
were absolntely his own. Held, that he was not the agent of the corporation, 
within the meaning of Code Md. art. 23, §§ 295, 296, autborizing service against for- 
eign corporations upon their agents or attorneys. 

At Law. Action by the Gottschalk Company of Baltimore City àgainst 
the Distilling & Cattle Feeding Company of Illinois. Motion to set aside 
the return of service. Granted. 

Wm. Pinkney Whyte and Iddor Rayner, for plaintifif. 

M. R. WaUer, for défendant. 

MoEEis, District Judge. This action was begun in the superior court 
of Baltimore city. The défendant is an lUinois corporation. The 
sheriffs return is: "Summoned the Distilling & Cattle Feeding Com- 
pany of Illinois, by service on Charles A. Webb, agent; copy oînarr, and 
notice to plead left with défendant." The défendant, having appeared 
specially and moved to set aside the return, bas renioved the case into 
this court. The reasons urged in support of the motion to set aside the 
sheriff's return are that Charles A. Webb, upon whom the writ was 
served, was not, and is not, an agent of the défendant, or a person in 
its service, and that the défendant did not transact business within the 
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State of Maryland. The Maryland Code provides that any foreign cor- 
poration, which shall transact business in Maryland, siiall be deemed to 
hold and exercise franchises therein, and shall be liable to suit in any 
court of the sta^e by a citizen of thp state,, for any caUseof action, and 
that proçess rnaybe ^erved on sucb corporation by service upon any 
agent, attorney., or other person in the service of such corporation. 
Code, §§ 295, 296, art. 23. The testimony adduced at the hearing of 
this motion shows precisely the relatiop which Webb held to the de- 
fendant corporation. The défendant seljs its products only to certain 
selected personç in each state, and to none others. Thèse persons, in 
a trade circular published by défendant, are styled its "distributing 
agents." In Ii^ryland there were two. One was Webb, upon whom 
the process was served, and the other, until just before the institution of 
this suit, 'was the plaintifif. The te^ms upon which thèse "distributing 
agents" agreed to deal with the défendant were that they should buy ex- 
clusively from the défendant such goods as it manufactured, and should 
sell them at trade priées established by the défendant; that at the end of 
five months from the date of each purchase, if they had continued in the 
mean time to ^uy exclqsively from, défendant, they were entitled to a re- 
bate of two cents on every prpof gallon; and they were allowed also to 
issue to their wholesalç custsnaers à'rebate certificate obligating the de- 
fendant to pay such customer, ^t the expiration of six months, a rebate 
of five cents per proof gallon, prbvided during that six months the whole- 
sale customer had purchased ail his supply of such goods as the défend- 
ant manUfac|ùred from some distributing agent of the défendant. The 
rebate certificates were payable by the défendant at a bànk in Illinois. 
Also on ail goodg sold by the "distributing agent" to retail customers, 
the distributing agent was allowed, upon like terms, a rebate of five 
cents per gallon. The course of buéiness, in substance, amounted to 
this: that the "distributing agents," if they continued in good faith to 
deal exclusively with the defetidant, were entitled, at the end of five 
months, to a rebate of two cents per gallon, and on sales to retail customers 
to an additional rebate of five centsy and their wholesale customers were 
entitled Ip a rebate of five cents. The défendants required the "distrib- 
uting agents" to send them a list of ail the wholesale customers to whom 
they issued rebate certificates, and a list of ail the retail customers on 
sales to whom they claimed the five cents rebate. Except in the arrange- 
ment with regard to the rebate, and except the establishing of a trade 
price at which the goods were to be sold, the transaction did not differ 
in any way from the purchase by a résident of Maryland of goods from 
an Illinois corporation atits place of business in Illinoisj and, unless it be 
by granting the rebate and fixing the trade price, the défendant did not 
transact businiess in Maryland in any other sensé than every foreign cor- 
poration does TYhen itsells goods at its home office, and ships them to a 
résident of Maryland. The défendant, according to the proof, has no 
office in Maryland, and it has no goods in Maryland, and it receives no 
money in Maryland, and has no agent hère authorized either to sell goods 
for it or to receive any money for it. The goods purchased from the de- 
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fendant byWebb and by tbe plaîntiff were absolutely their own, and 
subject to their own contfol and at their own risk. Theonly restriction 
consisted in the understanding that the rebate was payable only on the 
condition of continuons dealing with the défendant and compliance with 
ils trade régulations. They could do what they pleased with the goods 
if they chose to sacrifice the rebate, which was payable by the défendant 
only on the conditions prescribed. 

There are only two circurnstances to which the plaintifT can point as 
tending to establish its contention that the service of process was within 
the terms of the Maryland Code. The first is that the persons in Mary- 
land to whom the défendant sold its goods are in its published circulars 
called its "distributing agents." The mère name, however, cannot give 
a représentative capacity to a person who does not, in fact, bave it, and 
never attempts to exercise it. It may be said to be a misleading de- 
scription, but it did not mislead the plaintiff, as the plaint' ff, being so 
designated itself, knew the meaning of the term. Thèse so-called "dis- 
tributing agents" were such only in the sensé that any wholesale mer- 
chant or commission bouse which handles the goods of a manufacturer 
may be said to be a distributer of its products, and there is nothing un- 
usual in a manufaoturer selling exclusively to one person in a given ter- 
ritory, and insisting that such person shall sell only at fixed priées and 
upon fixed terms to bis customers. The other circumstance is that the 
so-called "distributing agents" were furnished with aprinted rebate cer- 
tificate, which they were authorized to issue in the name of the défend- 
ant to their wholesale customers, pa3'able in Illinois at the end of six 
months, upon the condition of continuons dealing. This was no more 
than an authority to sign the delendant's name to a draft, or to draw a 
drait to be paid by the défendant in Illinois, if the prescribed conditions 
were fulfilled. It was not peribrming a service for the défendant, but 
performing a service for the distributer himself, as an inducement to his 
customer to buy from him the goods which the distributor had bought 
from the défendant. In no reasonable sensé can Webb be said to bave 
stood in any représentative charaçter towards the défendant, or to hâve 
performed any service for it, so far as the testimony discloses. He waa 
a buyer, and the défendant was a seller, with the added arrangement 
that, if the buyer claimed the agreed rebate for himself or for his cus- 
tomer, he was required to coinply with the terms agreed upon, and in 
so complying he performed no service for the défendant, but was serv- 
ing himself, in order to get back the rebate on the price he had paid or 
had agreed to pay. In -Si. Glxir v. Coz, 106 U. S. 350j 1 Sup. Ct. Rep. 
354, the suprême court held that a foreign corporation could not be sued 
in a state uniess it transacted biisiness in that state; and Mr. Justice 
FiELDS, delivering the opinion of the court, very fully discusses the 
charaçter of the transactions and the nature of the employment which 
are necessary to give the requisite représentative charaçter to the person 
on whom process may be served. In the case of U. S. v. Ammcan Bdl 
Tel, Co., 29 Fed. Eep. 17, the principles of St. Clair v. Cox were ap- 
plied to a case very mucb stronger in its facts than the présent one, and 
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it was tberej^^d that H waa not shown that tbe foreigo corporation sned 
ip Ohio had ezerciaed franchises in that state, or placed itself or its busi- 
ness within that state so as to be found there. I am of opinion that the 
motioa to set aside the àberiffs retum mu£<t be granted. 



WiLus et ci. V. Rectob. 

(Circuit Court of Appeals, Eighth Cireuit May 9, 1893.) 

No. 60. 

SÂSXSXBsnw^XJpa or Namb— Notiob— Aobnts. 

In an action against two défendants as partners, trading as "R. & Co.,"It ap- 
pearéd.thàt dépendant R. allowed the use oi his name bécanse the other défendant 
wasiudable to obtain a license to carry on business, that B. had no interest what- 
eyer in the business, and that plain(iffs' drnmmer, when he sold the goods whose 

gricèwas sued for, was Informed of this fapt. The note sued on, signed "R. & 
0. " by the other defendanti was given to another agent of plaintiSs. Held, that 
it was proper to direct a verdict for défendant &., for notice to the drummer that 
be was not in fact a partner was notice to pùkintiffs. 

In Errorto the Unîted States Court itt the Indian Territory. 

Action by R. S. Willis, P. J. Willis, and J. G. Goldthwaite, trading 
as P. J. Willis & Bro., against J. H.Rector and C. T. Ryanon a prom- 
issory note. Ryan defaulted, and the court having, after trial, di- 
rected a verdict for Rector, the plaintiffs bring error. Judgment af- 
firmed. 

0. L. Eférbert^ W. A. Ledbettei^, L H. Orr, and Harvey L. Christie, for 
plaintiflfs in error. 

Before Caldwell, Circuit Judge, and Shibas and Thayeb, District 
Judges. 

Caldwbix, Circuit Judge. This action was brought in the United 
States court in the Indian Territory by the "plaintifiFs' against the défend- 
ants, J. H. Rector and G. T. Ryan, who were alleged to be partners in 
tttide under the firm name of Rector & Co., to recôver the contents of a 
prômissory note of $1,021.51, payable to the plaintiffs, and signed 
"Rector & Go." Tbe défendant Ryan iiiterposed no défense to the action, 
and there wa:8 judgment by défault against him, and in favor of the 
plaintiffs, for the amount of the note sued on; with interest. The dé- 
fendant Rector Êled an answerj denying the alleged partnership and de- 
nying his liability on the note. Upon the trial the plaintiffs introduced 
the note sued on and rested. The défendant Rector was thereupon 
swûirn as a witness, and testified that in the year 1884 the défendant C. 
T. Ryan desired to engage in the mercantile business at Jimtown, 
Ohickasaw Nation, Indian Territory, and could not procure license for 
Buehpurpose, and applied to him^i (Rector) to let him use his name 
with which to prosecutesuch business, and this Rector agreed to; that 
Rector had no interest whatever in such business; that when plaintiffs' 
<&ummer, Smith^ eam« to Jimtown to sell goods for plaintiffs, witness 
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told Smith that he was not a partner of Ryan, and had no interest in 
his business; he (Smith) gave Rector a hat to persuade C. T. Ryan to 
order the marchandise, which witness did do. At the close of the de- 
fendants' testimony the plaintiffs called the défendant Ryan as a witness, 
who testified that he was unable to procure license and do business in 
his own name in the year 1884, and that J. H. Rector, the défendant, 
authorized witness to run the business in his name, which he did do; 
that J. H. Rector was a partner in name only, and had no actual or 
real interest in the business; that witness bought goods of plaintiffs, Wil- 
lis & Bro., and executed the note sued on to Willis, in name of Rector 
& Co. ; that when the goods were purchased through Mr. Smith, as 
drumnier of plaintiffs, Smith was told and fully advised that J. H. Rec- 
tor, the défendant, had no interest in the business; that after this time 
witness, C. T. Ryan, on, to wit, July 22, 1884, executed and deliv- 
ered to another and différent agent of plaintiffs the note sued on. This 
being ail the testimony in the case, the court directed the jury to return 
a verdict for the défendant Rector, and this direction of the court is as- 
signed for error. 

There was no conflict in the testimony. The défendant Rector, who 
testified in his own behalf, and the défendant Ryan, who was called as 
a witness by the plaintiffs, agrée perfectly in their testimony, and testify 
to the same state of facts. Upon this uncontradicted évidence the court 
rjghtly instructed the jury to find a verdict for the défendant Rector. 
Notice given to an agent while acting in the agency is notice to the prin- 
cipal. The plaintiffs' agent, Smith, who sold the merchandise for which 
the note sued on was given, was told before and at the time he sold the 
goods to Ryan that Rector was not a partner of Ryan, and had no in- 
terest in the business, but that the name of Rector & Co. had been as- 
sumed by the défendant Ryan because he could not procure a license to 
conduct the business in his own name. One who holds himself out to 
the world as a partner is liable as such, although he in fact does not 
partiel pâte in the profits and losses; butwhere there is a stipulation be- 
tween two or more persons who hold themselves out to the world as 
joartners that one of them shall not hâve any share in the profits nor 
pay any portion of the losses, he is not liable to the creditor of the firm 
who before giving crédit knew of this stipulation, because such creditor 
has no right to fix upon him aresponsibility against his bargain and in- 
tention, when such bargain and intention were known to the creditor 
before he extended the crédit. Pars. Cont. 193, and note g; Alderson 
v. Popes, 1 Camp. 404, note. See Thompson v. Bank, 111 U. S. 529, 4 
Sup. et. Rep. 689. 

Judgment afiirmed. 
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McCLELtAN «« al. «. Pyeatt «{ ai. 

, ' tdrcuit Court of AppeaU, Mîghth Circuit. May Ml, 1882.) 

, '.';':-,,;'^'; Nasa. 

1. AftBAli-rPBACTIC»— ASSIOïWBNT OT ERItOItS— ËZCBPTI0K8. 

Where tbe charge to the jury contains a séries of propositions, > single exception 
tÙebéto In grbss caanot be sustained if any proposition is soiind, and tlie appellat* 
court wiU notj on sucli an exception, inquire wtiether any part of tlie ctiarge is 
erroneous. 

t. BàMB— ËXCSmONS TO iKStCtUOTIONS. 

An assignaient of error in giving instroctiona will not be considered where it 
f ails tp comply with Cir. Ct App. Rule 24, 47 Fed. Rep. xi., presoribing that, " when 
theérrqr Ulegeid is to the charge of the, court, the spécification shall set out the 
part.referi^ed to in totideni vèrbi*, -whethèr it bé in instructions glven or in instruc- 
tions refused. " 
8. BameI 

Where oneof a séries of propositions preferred as onere^uest to charge is un- 
*Oun^, ai^ exception to a refusai to charge the whole séries oannot be sustained. 

4. EXEC17D]0|(— CLAIMS BT ThIBD FeRSOMS— BOHA FiDBS. 

Whën à thlrd person daims tltle to chattéls seized under exécution, a biU of sale 
executed by défendant to a siranger af ter the alleged salé to tha'cloimant is admiss- 
ible as bearing on the bona fides of the sale to tbe claimant. 

B. AFPBA;<— ASSIONMSNT OV ERKO^S— MoTION FOR NbW TrIAL. 

Silice a motion for a neW trial is, under thé fédéral practice, «ddressed to the dis- 
oretiOQ of thé trial court, and no error can be assigned to the ruling thereon, such 
motion wlll not l>e considered in ald of an insufUcient assignment of errors. 
6. Cutcurï Court o» AppeaIS— Followino State Practtcb. 

Tboligh the practice abt of Arkansas, k'egulating the practice of state courts of 

original jurisdictlon, is obligatory on tbe fédéral courts peld in that state and in 

ibé Indian Territory, the rulés of practice of the suprême court of that state are 

. i not adopted by tbe circuit court oi appeals ta cases ooming f rom eltber the stata 

or the territory. 

In Error to the United States Court in the Indian ferritory. 

This was an issue as tôthe right to property levied on by Henry C. 
Pyeâtt ^d Janies G. Kirby uhdei an exécution against William P. Mo- 
Clellan, and clainaed by Charles M. McClellan. The issue was found for 
plaintifls, and judgment rèndered against Charles M. McClellan and D. 
W. Lipe, the surety on his bond, and they bring error. Affirmed. 

T'or décision on motion to dismiss the writ of error and vacate the •»- 
pèrsedeos, see 49 Fed. Reip. 259. 

Oeàtrge E. N4èon and M^m. M. Oravena, for plaintififs in error. 
' John H. Rogers, for défendants in error. 

Before Caldwell and Sahbobn, Circuit Judges, and Shibas, District 
Jtfd^. 

Caldwell, Circuit JiWge; The défendants in error on the 3d day of 
October, 1889, recovered a judgment in the United States court for the 
Indian Territory against William P. McClellanforthesumof $7,598.07, 
upon which exécution was issued on the next day, and wàs levied by 
the marshal on the 6th day of October on certain cattle and horses, as 
the property of the défendant in the exécution. The property so levied 
opon was claimed by Charles M. McClellan, who executed a bond con- 
ditioned as required by section 8042, Mansf. Dig. Ârk.,'with the de- 
fendant Lipe as his surety. Thereupon the plaintiff gave notice, as pro- 
vided by section 3045 of the same digest, and the trial of the light to 
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the propertylevied on by the marshaï, and claîmed by the plaintiffîn 
error McClellan, proceeded in the mode provided by statute, (sections 
3042-3047, Mansf. Dig* Ark.) The case wàs tried by a jury, who 
found the issues for the plaintiffs in the exécution, and assessed their 
damages at $930 and interest, for which sum judgment was rendered 
against the claimant, Charles M. McClellan, and Lipe, as surety on the 
bondi who thereupon sued out this writ of error. 

It is said in the brief of counsel for plaintiffs in error thaf'there was 
no sufficient récital in the bond of an appraisement. The names of the 
appraisers do not appear in it. Each article is not appraised, nor does 
it appear how or by whom the appraisers were sworn," But this waâ 
not assigned for error below, and the bond was introduced in évidence 
without objection, and appears to be in proper form. 

The first eight assignments of error relied on in the brief of counsel for 
the plaintiffs in error relate to instructions given and refused by the 
court. The court charged the jury at considérable length. The instruc- 
tions d^al with the various aspects of the case, and embrace 11 différent 
points or propositions. The plaintiffs in error excepted to the whole 
charges in mass, The greater part, if not the whrtle, of the charge, 
was good l^yf. Whether any part of it is erroneous we will not inquire, 
because the rule is well settled that "if the entire charge of the court is 
excepted to, or a séries of propositions contained in it is excepted to in 
gross, and any portion thus excepted to is sound, the exception cannot 
be sustained." Beaver v. fayhr, 93 U. 8. 46; lÂncoln v. Clafiin, 7 Wall. 
132; Oooper v. ScMesingèr, 111 U. S. 148, 4 Sup. Ct. Rep. 360; Burtm 
V. Ferry Co., 114 U. S. 474, 5 Sup. Ct. Rep. 960. The court would be 
justified in disregarding this assignment of errors for another reason. 
The twenty-fourth rule of this court requires the brief of the plaintiff in 
error to coritain a spécification of the errors relied on, and, "when the 
error alleged is to the charge of the court, the spécification shall set out 
the part referred to totidem verbis, whether it be in instructions given or 
in instructions refused." , This requirement bas not.been observed hy 
the plaintiffîn error in this case. Where the record discloses "a plain 
error, not assigned or specified," we would notbe inclined to rigidly en- 
force this rule, but there is nothing persuasive in this record to induce 
us to waive it. 

What has been said with regard to the exception to the charge given 
by the court is equally applicable to the exception to the refusai of the 
court to give the instructions asked by the plaintiffs in error. Thèse 
comprise a séries of six propositions, preferred as one request, "and," 
the record recites, "the court refusing to give said instructions," the de- 
fendant excepted. The sixth proposition of the séries was misleading, 
and not warranted by the pleadings or the facts. Its purpose was to in- 
duce the jury to believe that the officer's return that he had levied on the 
property, aiid the distinct récital to that effect in the bond executed by 
the plaintiffs in error, were not sufficient évidence of that fact. This re- 
quest was properly refused, and, where one of a séries of propositions 
preferred as one request is unsound, an exception to a refusai to charge 
thewhoie séries cannot be maintained. See authorities cited «tpra. 
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The court rightiy permitted the marshal to amena the retum on the 
exécution- 

The ninth errer to which our attention îs ealled in the brief for the 
plaintiffs in error is that "the Hedge and Alton bills of sale were irrele- 
vant." Thèse bills of sale were introduced to show that the property 
which G. W. McClellan claimed to hâve purchased froin W. P. McClel 
lan was treated by both of them, after the alleged sale from W. P. Mc- 
Clellan tôC. W. McClellan, as the property of the former, and sold and 
used for bis benefit. Thèse were circumstances bearing on the bcma fides 
of the alleged sale of the property by W. P. McClellan to G. W. McClel- 
lan, and wefe properly admitted in évidence. 

Thé suggestion is màde that there was a motion for a new trial, and 
that that motion spécifies particularly the paragraphs of the court's 
charge to the jury intended to be excepted to, and that, as there was an 
exceptîoh to the overruMng of the motion for a new trial, ail errors prop- 
erlyset out in the motion are sufSciently saved. This is a misconcep- 
tion bf thte office and effect of a motion for a new trial in the courts of 
the United States. In thèse courts the motion for a new trial is de- 
signed to invoke the judgment of the trial court on the alleged errors set 
out in thé motion, but the ruling of the trial court on the motion can- 
Dot be assigned for error, and neither this court nor the suprême court of 
the United States will treat the motion for a new trial as a sufficient bill 
of exceptions or assignïnent of errors. Its office and functions are lim- 
ited'to the trial court. It bas long been settled that a motion for a new 
trial in a fédéral court is addressed to the sound discrétion of the court, 
and that the ruling thereon one way or the other cannot be assigned for 
error. Dostcdl v. De La Lanza, 20 How. 29; Mulhcdl v. Keenan, 18 Wall. 
Sé2; Eailway Co. v. TwmAly, 100 U. S. 78; Railway Co. v. Heck, 102 
U. S. 120. 

The act of congress (26 St. pp. 81, 94, c. 182-, § 81) put in force in 
the Indian Territory thepractice act of the state of Arkansas, regulating 
the practice in courts of original jurisdiction. The same practice act, 
so far as relates to actions at law, is, by act of congress, obligatory on the 
courts of the United States held within the state of Arkansas, but the 
rules of practice that prevail in the suprême court of Arkansas are not 
adopted for this court, nor the suprême court of the United States, in 
cases coming either from the Indian Territory or from the circuit court 
of the United States in that state. For more than:40 years it bas been 
the settled rule of practice of the suprême court of Arkansas that a mo- 
tion for a new trial to correct ail the errors of the trial court, not appar- 
ent upon the face of the record, is essential before a writ of error will be 
entertained by the suprême court. Danley v. Robbins' Heirs, 8 Ark. 144, 
decided in 1840; Steckv. Mahar, 26 Ark. 536; MUls v. Reed, 27 Ark. 
507. 

In the courts of the United States the errors not apparent upon the 
face of the record are brought onto the record by bill of exceptions, and 
the bill of exceptions' and assignment of errors are the foundation of the 
case of the plaintiff in error in the appellate court; and in that court 
neither the motion for a new trial nor the ruling of the trial court upon 
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itcan haveany influence in the décision of the cause, or perfona tli* 
•ofQce of a bill of exceptions or an assignment of error. 
Judgment affîrmed. 



Village of Alexandkla v. Stableb. 

(Cirouit Court <tf Appeals, Eighth CireuU. May 16, 1S99.) 
No. 61. 

L APPBil-ABLl! Obdbbs— Nbw Tbiau. 

A ruling either way on a motion for new trial oannot be assigned for i 
McClellan v. Pyeatt, 60 Ped. Rep. 686, f oUowed. 

t. APPBAI/— REVIBW— SUPPIOIENCT OP EVIDENCE. 

The sufflcienoy of the évidence to support the verdict cannot bo considered by 
the reviewing court where the complaining party not onjy neglected to ask a per- 
emptory instruction for a verdict at the close of the whole évidence, but, without 
objection, permitted the court to charge the jury, upon ttae assumption that the 
case was one prqper to be thus submitted. Railroad Co. v. Sawthome, 18 Bup. 
et. Eep. 591, 144 Û. 8. 203, and Iruturance Co. v. Tlnsell, 13 Sup. Ct Rep. 67L 144 
U.S. 439, foUowed. 

In Errpr to the Circuit Court of the United States, Northern District cf 
Minnesota. 

Action by Charles Stabler against the village of Alexandria, Doug- 
ks county, Minn., for personal injuries. Verdict and judgment foie 
plaintiff. Défendant brings error. Affirmed. 

Charles C. Willson and H. Jenhins, for plaintiff in error. 

George H. Reynolds, for défendant in error. 

Before Caldwell and Sanbobn, Circuit Judges, and Shieas, District 
Judge. 

Caldwell, Circuit Judge. This action was brought against the vil- 
lage of Alexandria, Minn., to recover damages for a personal injury 
received by the plaintiff from fàlling in the nighttime on a slippery side- 
walk, upon which it was alleged the défendant had negligently permitted 
Bnow and ice to accumulate. There was a jury trial and a verdict and 
judgment for the plaintiff, and the défendant sued out this writ of error. 
No exceptions were taken to the ruling of the court in the course of the 
trial, or to the instructions to the jury. The défendant moved the court 
to set aside the verdict and grant a new trial, upon the ground, among 
others, that the évidence was not sufficient to sustain the verdict, which 
motion was overruled, to which ruling the défendant excepted. 

The counsel for the plaintiff in error states in his brief that "the sole 
error relied upon is that the évidence is not sufficient to sustain the ver- 
dict." If the défendant below desired to test, on writ of error in this 
court, the sufficiency of the évidence to sustain the verdict, it should 
hâve asked at the close of the whole évidence a peremptory instruction 
for a verdict in its behalf. Railroad Co. v. Hawthome, 144 U. S. 202, 
12 Sup. Ct. Rep. 691. It did not do this, but without objection per- 
mitted the court to charge the jury, upon the assumption that the case, 
upon the évidence, was one proper to be submitted to the juryé It ia 
V.60F.ÛO.8 — i4 



'h^e'^tttè^la^èflejr'of thé évidence to sup^jort the verdict r)nî|lït'stîll be 
challenged in the tÀSurt bëlow by a motion to set aside the verdict and' 
grant a nevr trial, but that motion only served to bring tfbe igroundà of 
it to the attention of that court; and its rulings thereon, one way or the 
other, cannot be assigned fbr error. MaCMan y. Pyeatt, 50 Fed. Rep. 
686, (at the présent term.) 

The case of Jnmrmux Oo. v. Unsdl,lé4 U. S. 439, 12 Sup. Ct. Rep. 
671, the record in which we bave consulted, shows there was a motion 
for a new trial upOB the ground, àinong others, that the évidence was 
not BuflBcient to sustain the verdict, but there was no request for a per- 
emptory instruction for a verdict for the défendant. The court, after 
stating that the oniy gre>tind for seriouis, doubt in respect of the case was 
whether the évidence was sufficient, in any view of it, to sustain the only 
theoryyof fact upon which the plaintiff could recover, "aiid whether, if 
tfaej^ll; had givai i^ ife;Femptory instruction to find for the défendant, 
tiié vèrdiGt and judgment would bave been disturbed," Bay: 
' "ÎJBijtt^fe n^ieiS not ooijaider the capie in tliose aspects, for the défendant 
àssomed that it woulîi be submitted to the jury, and asked instructions 
touching the several points on which it relied. It did not ask a peremptory 
iDS,tr^9tjWl!> forayerdict in its behalf, It cannot, tberefore, b« a gioundof 
reversai tbat the issues of fact were submitted to tlie jury." 

Judgoteht affîrmàil. 



f^EEisxNDSs V. Barbbtt e( oL 

{Cireutt Court, D. New HampsMre, NoTembar M, 1S91.) 

■-'■' ;■ ;'/■■'•'■ '"■•''■'■■ ^ ' N0.3M. 

AnMinninr-^fiBi JuDioATx-r-lBBNTiTr OT Subjbot-Mattbb. 

Flolatlffl sùed B. to foi^lose a mortgikge on land wbtcU B. olalmed trader a tsx 
■nié lor i^e jfear 1873. "Pae taz title was sustained, and judgment rendered for B. 
ÀiterwaMs, plaintiff lîrbiight anotber action to f oreclose the same mortgage as to 
a differeut .tract of land, but acçfuired bj< B. under a taz sale for taxes of the sam* 
year, made by tbe same ,town. Hçld tbat, the subiect-matter of tba two actions 
belng diflereini, tbé judgment in the ârst was not a bar to the second. 

At La*r. Action by Albert L. Féssenden against Samuel N. Barrett 
Bod others to foreclose a mortgage. Défendants moved to dismiâs. Mo- 
tion overruled. 

R. E. W<dher and ITm. L. Fosteriîoi plaintiflf. 

R. M. WaUaée, for défendants. 

i CoM, Circuit Judge. This ia an action brought by the plaintîff for 
fhe purpose of foreclosing a mortgage on a certain tract of land situated 
in the towh of Mason, N. H. The morl^age covered sôveral other tracts 
of land, not included in this suit. The présent hearing was had upon de- 
fnidants' motion to dismiss the suit upon the grouhd that the subject- 
matter hère ih controversy bas becomô fes adjùdicata. This question is 
géaerally aaipra jnroperly rais^d by plea; but, since the plaintiff waives 
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any înformalîty as to the manner in which this défense îs presented, we 
wîll proceed to dispose of it as if formally pleaded. 

The judgment relied upon by défendants as a bar to this action is a 
former suit brought by the plaintiff in the suprême court of New Hamp- 
shire against Nelson L. Barrett, under whom the présent défendants 
claim title, to recover possession of another pièce of land covered by 
the same mortgage. In that suit the défendant clairaed title to the tract 
of land then in controversy by virtue of a tax title from the said town 
of Mason for the year 1873, and the court held the tax title to be valid, 
and directed judgment for the défendant. The contention of the défend- 
ants in this suit is that the land in the présent suit, although not the same, 
was a part of the land included in the mortgage, and was taxed pre- 
cisely in the same manner in the year 1873, and that the point in issue 
was precisely the same in that suit as in this, namely, the validity of 
the tax title of the town of Mason for the year 1873 as against the plain- 
tiff's title under the mortgage, and that, therefore, the plaintiff is es- 
topped from again adjudicating this question. As opposed to this po- 
sition, the plaintiff maintains that the former suit is no estoppel to the 
présent action — First, because the issue is not the same; and, second, 
because the parties are not the same. It is elementary lâw to say that 
if either of thèse propositions is true the former judgment is no bar to 
this suit, and the défense of res adjuâkata fails. The rule that the bar 
or estoppel in a second suit between the same parties is confined to the 
material issues adjudicated in the first is easier to state than it is to 
harmonize the variqus décisions of the courts on this question. This 
conflict of opinion in the adjudged cases arises from the différent views 
taken by the courts as to what are to be classified as material issues in 
a prior suit between the same parties. The courts of some of the states 
hold that the former judgment may be set up as a bar or estoppel to ail 
facts directly and distinctly put in issue, and the finding of which was 
necessary to the judgment. Gaies v. Preston, 41 N. Y. 113; Gardnerv. 
Buckbee, 3 Cow. 120; Wood v, Jackson, 8 Wend. 11; Jackson v. Lodge, 36 
Cal. 28; Chase v. Walker, 26 Me. 555; Lynch v. Swanton, 53 Me. 100; 
Babcock v. Camp, 12 Ohio St. 11; Bell v. McCoUoch, 31 Ohio St. 397. 
Other state courts seek to confine the effect of a former judgment as a 
bar or estoppel to the subject-matte^ in issue in the former suit. King 
V. Chase, 15 N. H. 9; Metcalf v. GUmore, 63 N. H. 174; Orosa v. Oross, 
58 N. H. 373; Dooley v. Potter, 140 Mass. 49, 2 N. E. Rep. 935; East- 
man V. Cooper, 15 Pick. 276; Chrk v. Sammons, 12 lowa, 368. The su- 
prême court of the United States, and the weight of authority in the 
state courts, do not, it seems to me, support the view that the bar or es- 
toppel in a second suit is confined to the subject-matter in issue in the first 
suit, and that, therefore, ail other matters must be deemed collatéral, or 
introducedbywayof évidence, but that such estoppel extends toall mat- 
ters and material facts put in issue, the findings of which are necessary 
to uphold the judgment. Aurora OUy v. Wed, 7 Wall. 83, 96; Bdoit v. 
Afor.gan, Id. 619; Tioga R. Co. v, Blossburg <& C. R. Go., 20 Wall. 137. 
In the leading case of Cromwdl v. County of Sac, 94 U. S. 351, the dis* 



,692 FEriÈBAL MPOETER, vol. 50. 

tîflotion is drawn betweeh the èiïect of a judgmeiit as a bar or éstoppe] 
against the proaecution of another action upon the same claim and de- 
mandi and its efifect as an estoppel in another action between the same 
parties upon a différent claim or cause of action. In the former case 
the jùdgment, if rendered on the merits, constitutes an absolute bar to 
a subseqiient action, not only as to every matter which was offered and 
receîved to sustain or defeat the claim, but as to any other admissible 
matter which might hâve been offered for that purpose. But where 
the second action between the same parties is upon a différent claim or 
demand the jùdgment in the prior action opérâtes as an estoppel only 
as to those matters in issue or points controverted, upon the détermina- 
tion of which the finding or verdict was rendered. In ail cases where it 
is sought to apply the estoppel of a jùdgment rendered upon one cause 
of action to matters arising in a suit upon a différent cause of action, the 
inquiry must alwayS be as to the point or question actuallj' litigated and 
detefmined in the original actioh, not what might hâve been thus liti- 
gated and determined. Only ttpoti such matters is the jùdgment con- 
clusive in another action. 

The présent suit is for a différent cause of action than the former suit 
of Fe^ëndm v. Barrett, since the causes of action relate to différent tracts 
of land. The question to be determined in this suit is the title to an- 
other tract of land. In the prior suit the défendant relied upon the tax 
title of 1873 to sustain his claim to the land then in controversy. In 
this sMt the défendants reiy upon the tax title of the same year to sus- 
tairi theiï claim to the land now in controversy. Admitting that one 
of the material facts in issue in the former case was the validity of the 
tax title of 1873, in respect to a Certain pièce of property, and that the 
détermination of that fact is a bar to any further litigation of the same 
question in another action between the same parties or their privies, this 
caiinot estop the parties from raising the question of the validity of the 
tax title respecting another pièce of property, because such title might 
be good in the one case and bad in the other. It is sufficient to say 
that ail the proceedings necessary to establish a valid tax title might 
hâve been coraplied with in respect to the first tract of land, while, in 
respect to the other traCt, they might hâve been so defective as to ren- 
der the tâx title void. There may hâve been as many tax deeds given 
by the towii of Mason in that year as thère were delinquent taxpayers, 
and someof thèse deeds may hâve conveyed a good title, and others 
not. The défendant Barrett, in the former suit, may hâve been the pur- 
chasèi' of several pièces of property sold for the taxes of that year, and 
reeéived tax deeds therefor. Assumiilg that thèse pièces of property 
were àt the time ail owned by the sàme person, and that the tax title 
M to Oriè pièce had been adjudiCated and held to be valid, it does not 
foUoW that the other deeds are equally vàlid. It seems to mé that this 
case is oUtside of the debàtable ground as to what matters are concluded 
by a prior jùdgment, and that no dourts hâve gone so far as to hold 
that establishing the title tb one pièce of property between the same par- 
ties also establish«8 thé title to another pièce of property as between the 
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Ejame parties. That both thèse tracts of land are claimed by the plaîn- 
tiff under the same mortgage can make no difiference, especially in view 
of the fact that the validity of the mortgagè has not been called in ques- 
tion in either suit. 

It is unnecessary to consider the second défense, that the parties are 
not the same in the two actions. ïhe motion to dismiss is overruled. 



United Staïes v. Wotten et al. 
(Circuit Court, V. Massachusetts. May 27, 1893.) 

1. CUST0M9 Ddtibs— "Plucked" Conet Skins. 

" PuUed " or " plucked " coney skins— that is, suoh as hâve hacl the haïr remoyed 
from them— are not dutlable as "dressed furs or skins, " withio Tariff Aot 1890, par. 
444, but are entitled to entry free, under paragraph 588, as "fur ekins, not dressed 
in any manner. " 

2. Sam^ — CONSTKCOTION OT StaTUÏE. 

Where the language of the taritf acts has been substantially the same in respect 
to certain goods, a construction unif ormly applied by the treasury department since 
1846 will not be disregarded except for very cogent reasons. 

At Law. Proceedings by the United States to pbtain a review of a 
décision of the board of gênerai appraisers reversing a décision of the 
collector. Affirmed. 

Frank D. Allen, U. S. Atty., Henry A. Wyman, Asst. U. S. Atty., and 
Elihu Root, for the United States. 

Whitehead & Suydam, for respondents. 

CoLT, Circuit Judge. This is an appeal from the décision of the board 
of gênerai appraisers, (Act June 10, 1890, § 15.) The question raised 
relates to the proper classification under the tariff act ofOctoberl, 1890, 
of puUed coney skins, which are known in the trade as "hatters' furs." 
The collector classified this import under paragraph 444 of the tariff act 
of October 1, 1890, which is as follows: 

"Furs dressed on the skin, but not made up into articles, and furs not 
on the skin, prepared for hatters' use, twenty per centum nd valorem." 

The importers contended that the import was entitled to entry free, 
under section 588 of the same act, as "fur skins of ail kinds, not dressed 
in any manner." The board of gênerai appraisers reversed the décision 
of the collector, and decided in favor of the importers. Coney skin is 
the skin of a rabbit. In its crude state it is of small value. To put it 
into a marketable condition, it is eut open, spread ont flat, and the ends 
eut off, and, after being put through this opération, it is called an "un- 
plucked" skin. In addition to this, the skin is dampened and cleaned, 
and by the aid of a sharp knife the hairs are plucked from the skin, 
leaving only what is known as the "fur." It thenbecomes a "plucked" 
.skin. The only question in this case is whether a plucked coney skin 
is a dressed fur within the meaning of the tariff act of October 1, 1890. 
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InltËe opinion of gênerai dealers in filiB, a plucked fur is not a dressed 
far,' the word "dressing," as understood by them, having référence to a 
treattnehf df the pelt or skin,a8 distinct from the fur, while, in the 
opinion of those faniiliar with hatters' furs, it would seem that plucking ia 
a part of the opération of dressing, and that, therefore, a plucked fur is 
at léaat: a partially dressed fur. 

The évidence in this case is voluminous, and it is maînly directed to- 
wards obtaining the views of dealers in furs as to what constitutes a 
dressed fur. Upon this point the évidence is conflicting. It does not 
seem to me, however, that the case turns upon this debatable question. 
Tariff laws relate to commerce, and the first and guiding rule in their 
interprétation is to discover wliat is the commercial désignation of the 
particular article, as understood among importers and traders. What- 
ever may be the opinion, therefore, of dealers in hatters' furs as to 
whetber a "pulled" fur is, strictly and teçhnically speaking, a "dressed" 
fur, or a fur" dressed inany manner,"! do notthink, upon an examina- 
tion diP the whole record in this case, it càn be said that in a commercial 
sensé a "pulled" fur is a"dressed" fur. Since the tariff act of 1846, sub- 
stantially the same lariguage has been used with respect to dressed and 
undressed skins in ail the tariff acts down to and including the act of 
1890, and under a uniform currentof treasury décisions, beginning with 
that of October 16; 1868, pulled coney skins hâve been classified as 
"undressed skins." Thèse rulings by the executive department of the 
government should hâve great weight, because it may be fairly presumed 
that the importation bas been made upon the faith of the décisions and 
classification hitherto madeby the government. Thesupremecourtof the 
United States lays down the principle that, where there has been a long 
acquiescence in the construction of a law as adopted by the government, 
and where by such construction the rights of fiarties hâve for many years 
been determined, it will not be disregarded without the most cogentand 
persuasive reasons. Rcibertson v. Downing, 127 U. S. 607, 8 Sup. Ct. 
Rep. 1328. It must be assumed, I think, that congress intended this 
interprétation of the law, because in the report prepared in 1884 by the 
committee of finance of the United States senate, known as the Senate 
Report No. 12, pulled skins are classified as "undressed skins." Taking, 
therefore, the meaning of this import in its gênerai commercial sensé, the 
rulings of the treasury department, and the évident intent of congress, I 
feel bound-to hold that pulled coney skins are not to be classified as a 
dressed fur or skin, under paragraph '444 of the tariff act, but that they 
corne under paragraph 588, as a fur skin, not dressed in any manner. 

The décision of the board of gênerai appraisers is at&rmed. 



IN B£ CUABK, 695 



I/i re Chase et at. 

(CHreuU Court, D. Massachusetts. May 12, 18M.) 
110.8,568. 
OnsTOiM DcnsB— RuTiE-w ot Obnebai. Appbaibbbs' Décision — Ïktbbbst âwd Costa 

AOAINST UîIITBD StaTES. 

On a review in the circuit conrt of a décision of the board of gênerai appratsers, 
under Act Cong. June 10, 1880, (36 St. p. 131,) no Interest or costs can be recovered 
•gainât the United States in the absence) of spécial statutoiy provision. 

At Law. 

Pétition by L. C. Chase & Co. for a review of the dedaion of the board 
of gênerai appraisers as to the classiâcation of common goat hair. The 
board's décision was reversed, and the importera held enlitled to a re- 
tum of the excess of duties paid. 48 Fed. Rep. 630. The question 
now is as to thé liability of the United States for interest and costs. 

The two opinions by the attomey gênerai, referred to in the opinion 
bélow as being décisive of this question, are as followa: 

Dbpabtmknt of Jvsttos. 

WA8HIN0TOK, D. 0., Angast 7, 1891. 
The 8eeretary of tM Treasurp — Sœ: By your letter of July Slst yoa sub- 
mit for opinion "wbetber or not any aatbority now exists lu law for the pay- 
ment ot interest npon refunda made in conformity with Judgments obtained 
iii cases of appeal under section 15 of the act of June 10, 1890, (26 St. p. 131,) 
frbm décisions of the board of United States gênerai appraisers." Section 
15 provides tbat if tbe owner, importer, assignée, or agent of imported mer- 
cbandise is dissatisfled with Ihe décision of the board of gênerai appraisers, 
be may, by complying with certain conditions in the section prescribed, bave 
H review of sucb décision in tbe natnre of an appeal in tbe circuit court, "said 
-?urt to bear and détermine tbe questions of law and fact involved in sucb 
décision respecting the classification of sucb mercbandise, and tbe rate of duty 
imposed thereon under sucb classification ; and the décision of sucb court sbaU 
be final, and the proper collector or person acting as sucb sball liquidate the 
entiy accordingly, " unless a f urtber appeal and trial sball be had in the su» 
preme court, as tberein provided. Itf urtber provides tbat "ail final judg- 
ments, wben in favor of the importer, sball be satisfied and paid by the sec- 
retary of the treaaury from tbe permanent, indefinite appropriation provided 
for in section 23 (24) of this act." It will be seen from the foregoing tbat 
tbe statuts is silent in relation tp interest. Tbe proceeding is in the nature 
of a suit against tbe United States. (See opinion of this date to the secretary 
of the treasury in référence to fées of district attorneys, under this section.) 
" Tbe général rule is tbat interest is not allowable on daims against tbe gov- 
ernment. Tbe exceptions to this rule are found only in cases wbere the de- 
manda are made under spécial contracta or spécial laws, expressly or by very 
clear implication providing for the payment of interest. 7 Op. Atlys. Geo. 
623; 9 Op. Attys. Gen. 57. *An obligation to pay it,' observes Attomey Gen- 
eral Black in the opinion last cited, * is not to be implied against the govern- 
ment as it is against a private party from the mère fact tbat tbe principal was 
detained from the créditer after bis right to receive it had accrued.' " 17 
Op. A.tty8. Gen, 313. This position finds abundant support in the décisions 
of'the suprême court. In Tillsonv. U. 8., 100 U. S. 43, it is said: "Interest, 
bowever, would hâve been recoverable against a citizen if the payments were 
unr^as,onab/y delayed; but with the government tbe rule is différent, for. in 
addition to the practice whicb bas long prerailed in the departments of not 
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allowlng interest on claims presented, except it is In aome way speclally pro- 
vided for, tbe statute ander which the court of claims is organized expressly 
déclares that no interest sball be allowed upon any claim up to the time of 
rendition of judgment therein in tbe court of claims, unless upon a contract 
expresaly stipulating for interest. " So in U. 8. y. Shermaii, 98 U. S. 565, it 
is said: "Before tbat time (certificate of probable cause) the government is 
UJj(3ler mo obligation, an^ tlie secretary of the treasury is not at liberty to pay, 
W nen tbe obligation arises, it is an obligation to pay the amoant recovered ; 
that is, the amount for which judgment bas been given. Tbe act of congress 
says iiota Word about interest. Judgments, it is true, are by tbe law of 
South Carolina, as weilï as by fédéral législation, declared to bear interest. 
Such législation, however, has no application to the. government. And -the 
interest is no part of the amount recovered. It accrues only after the recov- 
iery hà* beën had. Morebver, whenever interest is allowed^ either by statute 
orbycommon law, eXQept in cases wbere there bas been a contract to pay 
interejal, it is allowed for dplay or default of the debtor. But delay or default 
cannpt be attributed to the government. JX is presumed to.be always ready 
to pay Whal it owes." ; See Harvey y. U.S., 113 U. S. 243. 5 Sup. Ct. Bep. 
465. "Sd, in U. 8. y. Sayard, 127 U. S. 251, 8 Sup. Ct. Bep, 1156. this doc- 
trine i)i''foi*cibly reiterated. The court says : " The case therefore f ails within 
the well-settled principle that the United States are not liable to pay inter- 
est on claims against therp, in the absence of express statutory provision 
to that effect. It has been éstablished as a gênerai rule in the practice of the 
goiènimèrtt, that inlferéét 18 not allowed on claims against it, whether such 
claims oiiginate in contract or in tort, or whether they arise in the ordinary 
busineâlS'fif' administration or under private acts of relief; pàssed by congress 
On spécial application. The only recognized exceptions arewheretbe.gov- 
ei^niUent. iStipulates to pay. interest, and where interest is given expressly by 
an: aolf bf congress, either by the name of • interest ' or by that of • damages.' " 
Your question is therefore answered in the négative. 

YeryirespectfuUy, W. H. H. Millbb, Attorney General. 

DSFABTUENT OT JUSTICE. 

Washington, D. C, December 10, 1891. 
TKtBéeretary of the Treàmry^-&in: Your letter of November 12, 1891, 
stibmitting tbe question whether, in cases of judgments against the United 
States by Circuit courts on appeals by importers from illégal assessments of 
duties by coUectors of customa, the refund adjudged tobemadeby the United 
States tiicludes costs. In my opinion cdsts are not and cannot be included 
in suëh judgments witbont some déclaration of congress to that efCect. As 
Chief Justice MaeshAll said in U. 8. v.Barker, 2 Wheat. 395, in response 
to a motion for Costs 'against the United States: "The United States never 
pay costo" In U.8. V. Boj/d, 5 How. 29, 51, the court said: "Another 
ground «pbn Which the judgment must be reversed is that a judgment for 
costs was renderèd against the plaintifCs. The United States are not liable 
for costs." In the case of rfte Antelope, 12 Wheat. 546-549, the court says: 
"Itis a gênerai rule that no court can make a direct judgment or decree 
against the United States for costs and expenses in a suit to which the United 
States is'a party, either on behalf of any suitor or any offlcer of the govern- 
ment. As to the offlcers of the government, the law expressly provides a 
différent tnode." See, also, U. 8. v. McLemore, 4 HoW. 286. The proceed- 
ings institiit'ed by importers by way of appeal to the courts under section 15 
of tbe act of Jnne 10, 1890, are suits àgainSt the United States, as was held 
by this dépàrtmeht, after much considération, in an opinion dated August 7, 
1891, and therefore such proceedings as to costs against the United States 
fall directly within the rulings in the above cases. 

Very respectf uUy yours, '■ , Attorney General. 
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Josûûi, P. Ttichr, for petitioners. 

E-ank D. AUm, U. S. Atty., and Henry A. Wyman, AsBt. U. S. Atty., 
for coUector. 

CoLT, Circuit Judge. Whatever may bave been the practice under 
former statutes, I am of the opinion that under the act of June 10, 1890, 
(26 St. p. 131,) rio interest or costs can be recovered against the United 
States, because the suit is, in substance, brought against the United 
States, and the act makes no provision for such payment. Upon this 
point I can add nothing to the opinions of the attorney gênerai under 
dates of August 7, 1891, and December 10, 1891. The items of inter- 
est and costs may therefore be stricken fix}m the judgment in the preseot 
case. 



EiLBOUBNi! et al. V. W. Pinqham Co. 
(Circuit Court of AppeaU, Sixth Ctrouit June 6, 1891) 

1. Patents for Inventions— Prooess op Manufactdbb— Wkoooht Métal Sinkb. 

In letters patent No. 340,146, issued April 13, 1881, to James Kilboume, the spéc- 
ifications State that the invention consists of a "sink swaged or stnick un from a 
single sheet of wrought iron or steel, wlthont joint, seam, or interior angle. " The 
daim is for "the taerein-descrlbed sink, made of a singie sheet of wrought steei or 
Iron, without joint, seam, or interior angle, substantially as set forth. " No other 
référence was made to the metbod of construction. Held, that the patent does not 
cover the process of construction, both because the claim did not embrace it^ and 
because there was no «ufficient description of the "manner and process of making, " 
to meet the requirêments of Bev. St. | 4888. 
8. Same— Invention. 

There was no invention, elther in the use of a single pièce of materlal or in the 
absence of joint, seam, and interior angles; for numerous articles, such as butlérs' 
trays, plumbers' sinks, flanged baking pans, and bidet-pans, were made front a 
single sheet of métal by the swaging opération, long before the patent. 
8. Substitution oï Diefebent Mateeial. 

There was not patentability in the substitution of wrought steel or iron In lien of 
cast métal. 
47 Fed. Rep. 57, alBrmed. 

Appeal from the Circuit Court of the United States for the Northern 
District of Ohio, Eastem Division. 

In Equity. Suit by James Kilbourne and the Kilboume & Jacobs 
Manufacturing Company against the W. Bingham Company for infringe- 
ment of patent. The circuit court dismissed the bill, and complainants 
appeal. Affirmed. 

Statement by Swan, District Judge: 

Appellant Kilboume is the patentée and owner of, and the corpora- 
tion appellant the exclusive licensee under, letters patent No. 240,146, 
issued April 12, 1881, on application filed December 28, 1880, for "cer- 
tain new and useful improvements in sinks." This suit was brought to 
restrain thé alleged infringement of that patent. The patentée in his 
spécification states the nature of his invention thus: "My invention 
consists of a sink swaged or struck up from a single sheet of wrought 
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iron or steel, wîthout joint, seam, or interîor angl©.* He thefl sets «fbrth 
sflC^îJiAis-Sefectô iri sinksvînadô of cast iaetal, isayiiig: 

"Sinks of this kind are neither strong nor durable. They break easily anfl 
frequently in shipping or in storingthem, and also In placingor settingthem 
■a^ %% pp0ltiqn fQ^f^u^. j^i>$ijr are also liableto fraçtiare or break if water 
^Éptild ^e?P JJi th^ia. ,jfld, in ord^r tq give them fh^ wodicum of strength 
wt^jçhj't|héy posaesB, a considérable ambunt of metaf miiist be used in tbeir 
coWii'liKÎlion, making tbëtn cumbersomé and beavy, ànti increasing expense of 
BÎMttàfectureJ»' ■ - ' ^■■■' ' 

He gives thÎ3 descî'iiitiôii of his invéntira 

"|;bayéd,i80overed thatj.jtlieabove spèciûed defeots can be completely re- 
mbVéd'by édaking the siuk àt wrought irOn or steel, said sinks being swaged 
or àti'tiik"nt) irom a single sh'eet of ânch tnetal, as hereinbefore flrstspecified. 
Such a sink is, of course, stronger than one of cast métal, and is net liable ta 
be f ractured or broken by a sudden jar or blow. It is cheaper than a cast- 
metal sink, for the reason that mnch less métal is required in its construc- 
tion, and it can, by the swaging opération, — as, for instance, by being strnck 
up in adroppress, — be made moie rapidly and economically. * * * The 
sink, being, as seen ïh the dra-wings, witbout interior aiigle, bas practically 
equaj strength at ail points, and has no corners wbere sédiment or dirt can 
gather." î :\ ■ . •...;■■,.-■ • -'• -'^ 

The issue between the parties is confined to the first claim of the pat- 
ent, ;which 4s thus stated: 

"Ha^inSç'aeSeribedniy invention-, what I olaiiii and désire to aecure by let- 
ten patéqf ^i (1). Thé hârein-descri'bèâ sih'^» made of a single sbeeit of 
wrought steel or iron, withbut joint, seam, or interior angle, substantially as 
setforth." 

The answer dénies th& infringement charged, the value and utility of 
thé âll^éd invention, àttd that the patentée was the original and first 
inventer or discoverer of any material or substantial part of the thing 
patéhted. It gives the hftmea and résidences of numerous persona who 
knew and uséd.the thing patented prier to its alleged invention by Kil- 
bourne. ït alsd allèges that the article had been patented and described, 
prior to iti çupposed i^veption by Kilboqrne, in some 30 prior Ameri- 
can patents and one English patent, and spécifies several printed publi- 
cations circulated in the United States, in which it had been described, 
and pleads,i^hat the patentçd article had been in public use and on sale 
in this cotintry for morethan two yeàrs prior to Kilbournp's' application. 
It also insists that, in view pf the state of the art of manufacturing sinks, 
bath tubs,findmahy like articles long before said allëged invention, the 
ietters patent fàîl to disclosjB any invention, and that thé ineans claimed 
as original by said Kiïbouirne under his patent were common and well 
known. 

Wa^on,^Urr & lAvesay axid M. D. lieggett, for complainants. 

j Brie^m i& È^utfî, H. '^. Turk, and Arthur von Briesen, for défendant. 

''Before Jacksos, Circuit Judge, and Swan, District Judge. 

SwAN, DistHct Judgè. Complainants claim the monopoly of making 
and vending uiidér Kilbourne's patent the single article of sinks, "swaged 
or struck up from a single sheet of wrought steel or iron, without joint, 
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a^m, or înterior angle." -. The conceptions claimed as original, on which 
the validity of the patent is predicated by the argument, are: (1) Tho 
mode of construction; (2) the entirety of the material composing the 
completed article; (3) the use of the wrought steei or iron in the manu- 
facture of the sink; (4) the interior form,without joint, seam, or angle. 

1. If the first élément of this claim were a new process, it is not sufS- 
ciently described to meet the requirements of section 4888, Rev. St. U. 
S., that an inventor shall make and file in the patent office a written 
description of his invention, and "of the manner and process of making, 
constructing, compounding, and using the same, in such fuU, clear, con- 
cise, and exact terms as to enable any person skilled in the art or science 
to which it appertains, or with which it is most nearly connected, to 
make, eonstnict, compound and use the same. * * *" The aûtiq- 
uity of the process, and the fact that the patentée does not expressly or 
by implication claim it, save the patent from this objection. The art 
of swaging metals into any required form was vénérable long anterior to 
this patent. The drop press, drop hammer, dead stroke hammer, dish- 
ing ram, dies, die press, forcera, and stamping machines hâve long been 
familiar to métal workers as implemenls by which hollow ware in ail its 
forms and varieties bas been manufactured for over half a century, and 
are regarded in the art as simply équivalent machines or tools for swa- 
ging; that is, beating or drawing the ductile metals into desired shapes. 
The use of one or the other of thèse agencies is merely a preferential ap- 
plication by the workman of the power required for the work in hand. 
The variety of manufactures by this process bas been limited only by 
the art of designing, the ductility of metals, and the possibilities of ma- 
chinery. The inventor of a new design or material for an article of man- 
ufacture, or of a new device for the application of the power needed in 
this art, or the discoverer of a process for the treatment of refractory met- 
als is entitled to the monopoly assured by the patent laws. Thèse would 
be additions to our knowledge and contributions to the industry evolved 
from the inventive faculty. The appréciation and utilization of the 
efficiency of old methods, means, and material for the manufacture of 
domestic, mechanical, and agricultural wares "does not spring from that 
intuitive faculty of the mind put forth in the search for new results or 
new methods creating what had not before existed or bringing to light 
what lay hidden from vision; but, on the other hand, is the sugges- 
tion of that common expérience which arose spontaneously, and by a 
necessity of human reasoning, in the minds of those who had become 
acquainted with the circumstances with which they had to deal." Hoir 
lister V. Manufacturing Oo., 113 U. S. 72, 5 Sup. Ct. Rep. 717, 

It is not enough that the new manufacture, because of the fitness of 
the material to the purposes of the article, bas obviated innumerable ob- 
jections inhérent in prior manufactures and superseded them in the 
trade. It must possess an advantage and novelty in form or construc- 
tion beyond the ability of a mechanic of ofdinary skill and intelligence, 
or be the résultant of means or methods devised by the maker. " The 
law," says Judge Woodeuff in Smith v. EUiott, 9 Blatchf. 403, " gives no 
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monopoly to industejr to wise judgment or to meré mechànîcal skîll îo 
the use of known means, nor to the product of either, if it be not new. 
Thèse are within the proper field of compétition, and open to ail. In 
gênerai, they will in that compétition be justly appreciated, and will 
Gommand their propér rémunération if usefully employed. It is inven- 
tion ofwhatis new, and not comparative superiority or greater excel- 
lence in what was before known, which the law protects, and it is that 
alone which is secured by patent." The state of the art of métal work- 
ing conclusively disproves Kilbourne's daim toa monopoly for the pro- 
cess used in this manufacture, and remits him for his reward to the 
quality of his wares. He has contributed nothing to its resources or 
machinery unknown before to the oraft. He obtained his patent April 
12,1881. No model accompanied his spécifications. From that date 
until some time in 1883 the sum of his achievements in this Une of in- 
dustry was the abstract conception of the adaptability and fitness of 
wrought Steel and iron to this article of household furniture. He ad- 
mits that during this interval he expended thousands of dollars and 
ruined thousands of plates in endeavoring to make the sink. He says: 
"I made first small dies and then large ones ; had to change and change again 
theshapeof tbe diea, and almost despaired of success; but I had spent so 
mucb time and money on it that I perse vered, and ânally succeeded." 

This confession not only demonstrates that the patentée has failed to 
disclose the secret of his process, and specify his invention in such a 
way that others of the same trade would be enabled to do the thing for 
which the patent was granted, without any new invention or addition of 
their own,— 'has merely "set them a problem to solve," to use the phrase 
of Baron Alderson in Morgan v. Seaward, Webst. Pat. Cas. 174, — but 
also that the process was a mystery to himself, which, for two years 
after his patent had issued, baffled solution. The resuit of his experi- 
ments bas jïistified his faith in the adequacy of " the swaging opération " 
to this manufeoture, but the necessity for the expérimenta proves that 
the machinery bf his success, which is patentable if orighial, was obvi- 
ously a hardfborn afterthought, which he had not conceived. But be- 
yond this, there isno language in this patent which can by any latitude 
of construction be held a claim for the process, beyond the curt référ- 
ences to "the swaging opération," and one of its tools, the drop press, 
which are alluded to as well-known agencies or machinery equal to the 
manufacture of the article. 

The argument that, under the case oî Smith v. Vulcanite Oo., 93 U. S. 
492, the process detailed is made as much a part of the invention as are 
the materials- of which the product is composed, has no applicability. 
There, as is said, "the properties of vulcanite were well known; but how 
to make use of them for artificial sets of teeth remained undiscovered, 
and apparently undiscoverable, until Cummings revealed the mode." 
The patent was sustained as a combination of process and product, both 
of which were new, though the materials were old. The process was 
fully detailed. The distinctions between that case and this are obvions. 
For the reasons stated, the daim for the process is untenable. 
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2. The record shows that neither the entirety of the material of which 
the sink is raade, nor the absence of joint, seam, and interior angle, are 
new features in this class of manufactures. Butlers' trays, plombera' 
sinks, flanged baking pans, bidet pans, and numerous oÛier domestic 
and mechanical utensils were made by the swaging opération from single 
sheets of métal, long anterior to the plaintifïs' patent. AU of thèse ar- 
ticles were jointless, seamless, without interior angles, strong, durable, 
cheap, and light, as comparedwith like utensils of cast métal; so elastic 
as largely to obviate injury to dishes placed or dropped therein; could be 
safely and easily handled, shipped, and set in position; subjected with- 
out détriment to extrêmes of beat and cold; were not affected by the 
freesàng of their contents, nonodorous, and easily cleansed. In short, 
they remedied every objection to cast métal utensils which expérience 
bas developed and the spécifications of this patent and the proofs of 
complainants hâve particularized. Defeudant's exhibit bidet pans is 
a small bathing vessel, stamped or swaged from sheet métal, without 
joint, seam, or interior angle. Thèse were made by Hodges, Taylor & 
Hodges, in Brooklyn, N. Y., as early as 1854; and also as early by 
Ketchum, of New York. They were usually from 18 to 20 inches long, 
10 or 11 inches wide, and from 6 to 8i inches in depth. The size was 
limited by the demand, not by difficulty of construction. 

Defeudant's exhibit baking pan is a type of an utensil which bas been 
manufactured and sold at least since 1850, and bas been made with and 
without flanges. Many sizes and varieties of this dish were made, and 
they were used for diflferent purposes. Sheet tin was the material cora- 
monly used, but, where that was not obtainable of sufficient size, sheet 
iron was substituted. They were formed of a single sheet of métal, 
without joint, seam, or interior angle, by the wheeling process, which 
is defined as "simply raising articles of varions forms and depths out of 
one flat pièce of material, — copper, iron, brass, or any other material 
%hatever in the form of sheets," — by means of two co-operating wheels, 
one of which is adjustable, so arranged that by their pressure the métal 
forced between them could . be given any desired form. The capacity 
of this process for the manufacture of household utensils of any depth 
or shape is practically unlimited. The usual depth of its manufactures 
was from eight to eight and a half inches. Defendant's exhibit butler's 
tray is another exemplification of thèse wares. It is in fact a portable 
sink for use in the dining room, formed of "a single sheet of wrought 
iron, without joint, seam, or interior angle," by the swaging opération. 
In shape, material, and manner of construction it is stnkingly suggestive 
of the Kilbourne sink. The proofs are convincing that thèse were made 
as early as 1878, if not in 1876. Between the basin of this tray and de- 
fendant's flanged baking pan, which is as old as the tray, there is but 
little difiference in shape. They were made in the same manner before 
the year 1880. They were 20 inches in length and 16 inches in width. 

As long ago as 1846, British letters patent No. 11,073 were granted 
to Thomas F. Griffiths for an improvement in the form of dies, and a 
combination of the processes of shaping sheet métal by stamping and 
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Iklïiifeîlirig înto Teqûiied shapes and; designs. Speaking in hîs Spççifi- 
seationa of ïlamping plate and sheet métal in afccordance with his pro- 
6i8a»',"be says: "A great variety of articles, it is well known, are now 
îBîwiôby stanaping, and by Btain,ping coiùbined wdth burûishing to form, 
taxa iboth thèse processes are well known." Hs appends to the specifica- 
-tionsthree illustratiye drawings 6f articles stamped from single pièces of 
eheet métal and iron plate, of the same shape as the sinks made by com- 
plainant, and th as vérifies his claiiùithat "the workraan will only hâve 
to vâry his diea^ forcera, and chticks ; in order to make atticles of other 
siiès' àtid forms." December 21, 1869, J. G. Knapp obtaiûed letters 
p^etïl for an improvement in shéet metals, fiour, grain, and other scoops. 
His invention, consisted "in forming the bowls in one pièce of métal, 
without seams or joints, by stamping up sheets of métal into the form 
ôf trouas, with a flange around the top," etc. Letters patent were 
gràHted James Kidd, December 19, 1876, for an improvement in métal 
•Whéelbarrows, whioh oonsists in mafcing the tray or body of the barrow 
of abinlgleshèet of steel, struck up or stamped from a plate of steel or 
ariy Other sufficiently ductile métal, by a dishing ram. On the same 
day, Kidd took out another patent for an improvement in dishing met- 
als j by which plates of sheet métal '^cauibe stretched or stamped into a 
dished or concave formj with any désired outline of the concave, and 
with a' surrounding flange or strengthening edge. " Farrington & Arm- 
Strong's patent of November 18, 1873, for improvement in sheet-metal 
coffins, furnisbea another anticipation of Kilbourne's use of the single 
sheet of métal. They made thèse caskets of two pièces of wrought 
iron, by dishing or distorting the plain sheets or plates of iron by 
means of dies, into the required shape and depth. T. F. Rowland's 
patent of May 80, 1876, for an improvement in wroughtiron vessels 
for buoys, etc., consisted in forming a complète hoUow, welded vessel, 
of two hémisphères, struck up by dies from entire circular plates. Thèse 
hémisphères were flanged by the same process, so that they could be 
wélded to form the buoy of hollow vessel. Under Morris Wells' patent 
of January 2, 1866, for sheet-metal dies, seamless hollow ware was 
struck up from single sheets of métal by a séries of dies. November 4, 
1879, Hiram W. Bail received a patent for an improvement in road 
scrapers, under whioh the scoops of those implements were constructed 
of a single pièce of steel, "having uptumed sides and back, without 
seams, joint, or interior angle," swaged or formed to the required shape. 
Of this patent Kilbourne is the assignée. The similitude of language 
«nd ideas in Ball's and eomplainant's spécifications, and the fact that 
Kilbourne is the assignée of the Bail patent, is at least suggestive of his 
appréciative appréhension of the prior manufacture. With Ball's patent 
before him, his ingenuity would not be taxed to discern the efficacy of 
the swaging opération to strike up a blank sheet of wrought steel or iron 
into a four-sided vessel 'f without seam, joint, or interior angle," — the 
Kilbourne sink in short, — with as mûch facility as it produced Ball's 
three-sided scoop fromithe same metals. William G. Avery obtained a 
patent November 4, 1879, for an elevator bucket without joint or seam, 
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Striick np from a single pièce of métal, and formed with a flat bottom, 
curved front and sides, and flat back. It is useless to multiply examples 
of manufacturera from single sheets of wrought metals, possessing every 
■ merit and peculiarity claimed for this sink. The list migbt be indefinitely 
prolonged. The catalogue ofpatented machines and process for swaging, 
JBtàmpihg, and strlking up hoùsehold and miscellaûeous utensils and 
conveniences which were jointless and seamless, and preserved the en- 
tirety of the material of the article, is as voluminous. The instances 
cited of the application of this art to oommon uses deprive thèse features 
of this sink to ail claim to novelty. While an exact counterpart of 
Kilbourne's sink in shape had not been produced in wrought métal, its 
prototype in form appears in Bignall's cast-iron sink, for which letters 
patent were issued January 1, 1867, to L. C. and M. C. Bignall. This 
iswîthout joint, seam, or interior angle, and has a grooved or recessed 
flange in its ^ ùpper and outer edge, projecting horizontally, into which 
the upholding framework or inclosure is fitted. The flat flange of com- 
plainanl'ssink serves the same purpose. The form or pattern, therefore, 
lacks origitiality. 

3. The use of wrought steel or iron in lieu of cast métal is mère sub- 
stitution of inaterials, which, whatever the degree of superiority given to 
the manufacture thereby, is not patentable. Hotchkisa v. Greeiivmod, 11 
How. 248; Hwksv. Kdm/, 18 Wall. 670; Phillips v. Détroit, 111 U. S. 
604, 4 Sup. et. Rep. 580; Gardner v. Eerz, 118 U. S. 180-192, 6 Sup. 
et. Rep. 1027; Brown v. Distria of Golumbia, 130 U. S. 87, 9 Sup. et. 
Rep. 437; Florsheim v. SchiUing, 137 U. S. 64, 11 Sup. Ct. Rep. 20. 

The decree of the circuit court dismissing the complainant's bill is 
dearly correct, and is afSrmed, with costs. 
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The Tom Ross. 
Boas et al. v. Gbubbs. 

(CireuU Court of Avpeals, Third Circuit. April 23, 1891) 

1. Coixiaioir— RiVEB Steamer Laudinq — Boat at Wharp. 

A large river steamer, which in landing, taead on, swung her stem around so as 
to strike & smaller steamer, safely moored at an adjacent private wharf, wbere sha 
had a right to be, is liable for the damages caused thereby. 

2. KaKitimb I4IENS— EiTiuGuiSHMaNT— Givis» NoTf;. 

In àdihlralty a note does not extinguish the lien of the claim for which It is givea 
unless such is the understanding of the parties at the tlme. The Général Meaide, 
80 Fed. Rep. 923, f ollowed. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania. 
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, In Admîralty. Suit by I. W. Grubbs, owner of the steamer Tom 
BosSi ngaiOst William Ross and others, claimants of tbe steambodt John 
<i Fiaber. Decree foc libelant. Libelee appeals. Âffirmed. 

j^fi JSartoji-, for appellant. 
MamdS. McCann, for appellees. 

Before Acheson, Circuit Judge, and Botler and Gbeen, District 
Judges. 

Acheson, Circuit Judge. On December 10, 1889, the small steamer 
Tom Ross was safely moored and securely tied at a private wharf in the 
port of Cincinnati, Ghio. The boat was lying along the outside of a 
barge, and was at her usual berth, and in a place sbô had a right to oc- 
cupy. AboUt noon of thn'^ day the large and powerful steamboat John 
G. Fisher came into port> and in landing immediately above the Ross, 
head on^ swung her stem around so as to strike the Ross with great 
force, and squeeze that vessel between thé Fisher and the barge, crush- 
ing in both sides of the Ross. It does not appear that the Ross was 
culpable in any particular. She was plainly visible to those in charge 
of the Fisher, and it wàs their duty to steer clear of her. (MberUan v. 
The&mlhem Belle, 18 How. 684; TU Granité State, 3 Wall. 310. No 
good reason for not avoïding the Ross is shown. The conclusion of the 
court below that the FiSher was whoUy at fault, and was liable for the 
damages caused by the collision, was clearly warranted by the proofe. 
, Some months after thé occurrence, the captain of the Johû G. Fisher, 
acting on behalf of that boât and the owners, signed as captain, and gave to 
the owner of the Tom Ross, a 90-days promissory note on account of the 
damages occasioned by the collision, and, if this note had been paid, the 
amount, although less than the claim, would bave been aecepted in 
fuU satisfaction. But it was not paid, and after default the libel in 
this case was filed against the Fisher. It is now contended that the 
taking of the note discharged the lien, and this is set up in bar of the 
libel. It is, however, well settled in admirai ty that a note does not ex- 
tinguish the lien of the daim for which it is given unless such is the 
understanding of the parties. Thfi Kimball, 3 Wall. 37; 2%e General 
Meade, 20 Fed. Rep. 923. Hère it is not proved that there was any ex- 
press agreement that the note should opéra te as a discharge of the lien. 
Neither do the circumstaïices under which the note was aecepted war- 
rant the inference that a waiver of the lien was intended. But the de- 
cided weight of the évidence is towards the conclusion that the note was 
taken by the owner of the Ross upon the express condition that it was 
not to operate as satisfection of the claim unless it was paid. This dé- 
fense al together failed upon the proofs. 

We find no error in this record, and the decree of the court below is 
affirined. 
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Ahlhauseb V. Bdti-ek el al. 
(CircMif Court, E. D. Wisœnstn. June 8, 1893.) 

1. Removal oir CAtJSES— Waivbb op Objections — Jotiisdiction op Statb CotmT. 

The fiUng of the pétition for removal of a cause from a state to a fédéral coBrt is 
no waiver of an objection that the state court waswithout jurisdiction of the cause 
for want of personal service of prooess, and of a res to support service by publica- 
tion. AtchiHon V. Morris, 11 Fed. Kep. 583, followed. 

S. Samb — Gabnishment — Priob Fedebal Suit. 

B., a nonresideut, brought suit in the fédéral circuit court against C, a résident, 
to reoover moneys due. Fending that action, and before triai. A., a résident, 
brought suit in the state court against 6., and therein ^arnished C. as debtor of B. 
B. flled a pétition for removal of the suit to the fédéral circuit court. Heîd, that the 
pendenoy of the suit against C. in the fédéral court, beingin personam only, did not 
deprive the state court (and the fédéral court, on removal) of jurisdiction of the 
garnishment, which vras a proceeding in rem, though no judgment should bave been 
rendered against the garnisbee bad the suit remained in the state court. 

8. Same — Plea op Peioe Suit. 

Whether, both suits being now vrithin the same jurisdiction, the plea of prior 
suit within another jurisdiction is longer availing, quœre. 

At Law. Action by William Ahlhauser against William Allen Butler 
and others. Heard on motion to dismiss for want of juriadiction. Mo- 
tion denied. 

Charles Quartes, for the motion. 

W, H. Timlin and C. H. EamUton, opposed. 

Jenkins, District Judge. The défendants, cîtîzena of New York, 
brought suit in this court against Messrs. Cotzhausen, Sylvester & Schei- 
ber, citizens of Wisconsin, to reoover certain moneys claimed to be ow- 
ing from them. Pendingthat action, and before trial thereof, the plain- 
tiff hère, a citizen of Wisconsin, brought this suit in a court of the state 
of Wisconsin, and therein garnished the défendants in the other suit as 
debtors of the défendants hère, and for the debt which was the subject- 
matter of controversy in that other suit. The garnishees ansvvered, and 
inter alia pleaded the pendency of the prior suit against them in this 
court. There was no personal service of process upon the défendants, 
substituted service being had by publication under the state law. The 
basis of jurisdiction was that the debt garnished was jwoperty of the de- 
fendants within the state, and subject to attachment. Within the time 
for answering. and without otherwise appearing to the suit, the défend- 
ants filed in the state court their pétition for the removal of the suit into 
this court, and it was removed accordingly. The défendants now ap- 
pear specially to a motion to dismiss this suit for want of jurisdiction 
of the state court in this: that the debt was not subject to garnishment 
because of the pendency of the prior suit against the garnishees in an- 
other jurisdiction; that, therefore, no property or debt was impounded 
in the state court which could be subjected to the payment of the plaiii- 
tifï's demand if and when ascertained, and there was no res for the exer- 
cise of any jurisdiction by the state tribunal. 

It is objected preliminarily that the filing of the pétition for removal 
v.50F.no.9 — 45 
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îs a Personal appearance in the suit, submission by the défendants to ju- 
risdiction, and tantamount to personai service of Jarocess. It bas been 
ruled in numerous cases tbat the filing in a state court of a pétition for 
removal does not cohstitute a gênerai appearance, or waive any want of 
jurisdiction of the person. ParroU v. hvmrance Oo., 5 Fed. Rep. 391; 
BMr v'.%rUe, i McCrary, 372, 37,6, 5 Fed. Rep. 3«4, $98; Atchisonv.' 
M>m8, 11 Ped.Rep. 682; Small v. Montgomery, 17 'Éed. Rep. 865; Hm- 
dricksùn'^. Raûroad Go. y 22 Fed. Rep, 569; Kauffnian v. Kennedy, 25 
Fed. Rep. 785; Miner v. JI/m-Mam, 28 Fed. Rep.: 387; Perkinsv. Hm- 
d»T^, CO-Ped. Rep. 657; GolÂ&n v. Jloming Newg, 42 Fed. Rep. 112; 
Olews y, Irôn.Co., 44 Fed. Rep. Zl;, Benûif v. Finance Corp., Id. 667; 
Rdfmider v. Publishing Co., 45 Fedi. Rep. 433; Fmrest v. Railroad Co., 
47 iPeâvRep». 1; O'DmneU v. lîatJroad Cb.j 49 Fed. Rep. 689. It is 
said thàt în many of thèse cases the question v?a3 one of privilège, 
not of jurisdiction. Thé distinction is not apparent. General appear-. 
ance to a suit works a waîver of privilège. There are also cases holding 
to the doctrine that the filing of a pétition for removal is a gênerai ap- 
pearance to, the suit and submission to jurisdiction. SayJes v. Insurance 
Cà,, 2 Curt. 212; Edwards v. Insurance Co., 20 Féd. Rep. 452; TaUmànv. 
Êaëroad Co.,4!i"Peà.'Rep. 156. Ih Sioèeney v. CoffinÇl Dill. 73, Judgè 
Tkeat held that the filing of the pétition was an appearance, within the 
meaning of the judiciary act, requiring its filing àt tbe time of entering 
appearance. Whether appearance for that purpose sbould be construed 
as a gênerai or spécial one was a question not there involved or deter- 
mined. ' ïn Bushnell^: Kennedy, 9 Wall. 387, 398, 394, there are cer- 
tain remarks of Chief JiiëtiOe Chase, Bupposed to Uphold the contention 
that the filing of the pétition for removal is subjection of the person to 
jurisdiction. The chief justice isépeaking to the question of the juris- 
diction of thé fédéral court, not of the state court. There was undoubted 
jurisdiction in the state<!0urt. The exception to thé jurisdiction of the 
fédéral court was held to rest in privilège of the défendant, and could be 
and was waived by the act of thé défendant in removal of the cause; 
otherwise, as the chief justice observes, a nonresident défendant could 
remove a case from a court having jurisdiction, into a court where ex- 
ception to jurisdiction rested in personai privilège, and by motion to dis- 
miss defeat the jurisdiction of both courts. The observations of the 
chief justice do not warrant the construction placed upon them. In 
Schwab V. Mabley, 47 Mi6h. 512, 11 N. W. Rep. 294, it was held that 
défendants not served with process had not, by uniting in a pétition for 
removal with others who had been served, appeared to the action in the 
state court. Judge Cooley, in delivering the opinion, observes: 

"Cônnsel may be correct in supposing that, if the case had been removed 
to the fédéral court, ail tbese défendants would bave been in that court. The 
purpose of the pétition was: to put the case in the fédéral court for the purpose 
pf trial and final disposition, and it luight well be held that the granting of 
the prayer of the pétition subjected au the défendants to the jurisdiction of 
that court. But it does not follow that the défendants were before the supe- 
rior court for the like purposes." 
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If thîs su^estion be correct, the removal of the cause înto a fédéral 
court is operàtive to jurisdietion by that court of the person of the party 
petitioning for removal, — if the cause be a removable one, — although an 
unsuccessful attempt to remove would be inoperative as a gênerai appear- 
ance in the state court. In Construction Co. v. Fitzgerald, 137 U.S. 98, 105, 
11 Sup. et. Rep. 36, it is stated that a défendant bydemurrer, pétition 
for removal, arid other proceedings, had waived ail (juestion of service of 
process. Whether it was intended to assert that the pétition for removal 
alone would hâve that effect is uncertain. The argument that the pétition 
for removal is subjection of the person to the jurisdietion of the one court, 
or the other, at least when accompanied or preceded by no formai objection 
to jurisdietion, is notwithout force. If the question were resnova hère, it 
would be deserving of careful considération. I am, however, bound by the 
holding of Judge Deummond in Atchison v. Morris, supra, and, until other- 
wise instructed by superior authority, must hold to the contrary. 

The motion présents the question whether the prior suit in the fédéral 
court against the garnishee had the effect to oust the state court of jurisdie- 
tion to entertain this suit. Failing personal service of process orvolun- 
tary subjection to jurisdietion, the proceeding in the state court was in 
its essential nature a proceeding m rem, operàtive only upon the liability 
impounded by the garnishee proceedincs. Cooper v. Reynolds, 10 Wall. 
308; Pennoyer v. Neffj 95 U. S. 714. If, by reason of the prior suit in 
the fédéral court, the state court had not jurisdietion over the debt of 
the garnishees, the proceeding was wholly void. The principle is estab- 
lished that, as between courts of concurrent jurisdietion, that which first 
obtains possession of the controversy, or of the property in dispute, must 
be allowed to dispose df it finally without interférence or interruption 
from the co-ordinate court. The principle bas been frequently stated 
and its limitation declared by the suprême court. Thus, in Covell v. Hey- 
man, 111 U. S. 176, 182, 4 Sup. Ct. Rep. 356, it is said: 

"The forbearance which courts of co-ordinate jarisdiction, administered 
under a single System, exercise towarda each other, whereby conQicts are 
avoided, by avoiding interférence with the process of each other, is a princi- 
ple of counity, with perhaps no higher sanction than the utility which cornes 
from concord; but between state courts and those of the United States it is 
soniething more. It is a principle of riglit and of law, and therefore of neces- 
sity. It leaves nothing to discrétion or mère convenience. Thèse courts do 
not belong to the same System, so far as their jurisdietion is concurrent; and, 
although they coexist in the same space, they are independent, and hâve no 
Gommon su[jerior. They exercise jurisdietion, it is true, within the same ter- 
ritory, but not in the same plane; and when one takes into its jurisdietion a 
spécifie thing, timt res is ag much withdrawn from the judicial power of the 
other as if it had been earried physically into a différent territorial sovereignty. 
To attempt to seize it by a foreign process is futile and void. The régulation 
of process, and the décision of questions relating to it, are part of the juris- 
dietion of the court from which it issues." 

In HddrUterv. OU Clotk Co., 112 U. S. 294, 5 Sup. Ct. Rep. 135, it 
was beld that when proceedings in rem are brought in a state court, and 
analogous proceedings in rem in a court of the United States against the 
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saijq^ property, exclusive jurisdîction for the purposes of îts own suit is 
acquired by the court first taking possession of the res. And upon the 
same grounds, wherever property has been seized by an officer of the 
court by virtue of its process, the property is within the custody of the 
court and under its control, and no other court except one of supervisory 
or superior jurisdiction may rightfully interfère with that possession. 
Freeman v. Howe, 24 How.450; Buch'v. Goïbaih, 3 Wall. 334. The rule 
rests in comity, and is in avoidance of indecorous and injurions conflicta 
between courte in the administration of justice. It is not, however, a 
rule without limitation. It is restricted to such procédure as "invade 
the custody of the court over the property." Heidritter v. OU Cloth Go., 
supraj Raitroad C'o. v. Oomila, 132 U. S. 478, 10 Sup. Ct. Rep. 155. 
Thus the possession of property by a marshal of a court of the United 
States upder its writ against A. is a complète défense to an action of 
replevin by B., the rightful owner of the property, (^Preeman v. Howe, 
supra; GoveU v. Heyman, supra;) but does not prevent an action in tres- 
pass in a state court to recover the value of the property seized, (Buck 
V. Golhath, swpra; Lammon v. Fmder, 111 U. S. 17, 19, 4 Sup. Ct. Rep. 
286.) 

The décisions upon the effect of the pendency of a prior suit by a 
défendant against the garnishee establish the principles: (1) The pend- 
ency of such an action in the same court will not preclude the charging 
of the garnishee; (2) where the two proceedings are in courts of différent 
jurisdiction, that which was first instituted will be sustained; (3) when 
the garnishee, if charged, calinot avail himself of the judgment in attaeh- 
ment as a bar to recovery in the prior action against him, he cannot be 
held as garnishee. Drake, Attaehm. § 621. Thèse principles rest in 
the équitable considération that the garnishee ought not to be twice cast 
for the same debt. Within thèse principles, and by the décision in WaU 
lace V. McGonndl,lS Pet. 136, the garnishees hère, the suit remaining in 
the state court, ought not to be charged, because they could not, in the 
prior suit against them in this court, plead payment of judgment in at- 
tachment in satisfaction, in whole or in part, of the claim asserted against 
them. But does it follow that therefore the state court was without juris- 
diction? I think not. The debt of the garnishees was liable to be im- 
pounded to satisfy the demand of the plàintiff. If exempt therefrom, it 
was only because of the prior suit. But that was a suit in personam. 
The court in which it was depending, although one of différent jurisdic- 
tion, had no custody of property subject to be interfered with by the suit 
in the state court. If both suits were in rem, touching the same property, 
the court last asserting control would not be ousted of jurisdiction. It 
could proceed so far as its action would not bave the effect of avoiding the 
jurisdiction of the court first exercising jurisdiction. Heidritter v. OU Oloth 
Go., supra. Hère the one suit was to déclare liability, the other to sub- 
ject that liability to satisfaction of another debt. It is true that the féd- 
éral court, in assertion of its rightful jurisdiction, would not permit any 
action of the state court in the subséquent suit to stay its hand in de- 
claring the debt or in enforcement of satisfaction of it. But that is not 
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déniai of jurisdiction. It is subordination of jurisdiction, It does net 
follow that because one court bas obtained jurisdiction of the parties and 
the subjecVmatter of an action, another court of co-ordinate jurisdiction 
may not also acquire jurisdiction in another suit and over the same sub- 
ject-matter. Thus the pendency of one suit would not abate a subsé- 
quent suit in another jurisdiction between the same parties for the same 
cause, Stanton v. Embrey, 93 U. S. 548, 654; Insurance Co. v. Brvné'a 
Assignée, 96 U. S. 588; Gardm v. Gûjoa, 99 TJ. S. 168, 178. It is true 
tbat hère, the suits remaining in diÉferent jurisdictions, the garnisheea 
ought not to be charged. That is a rule of décision, not of jurisdiction. 
It would doubtless hâve been proper in the state court to stay its hand 
until the fédéral court had exhausted its jurisdiction, {CHfton v. Poster, 
103 Mass. 233,) or, proceeding, to bave held the gamishee acquit within 
the principles stated. But it had jurisdiction to stay its proceedings; to 
détermine the liability of the gamishee, and to détermine it erroneously; 
and, upon discontinuance or dismissal of the suit in the fédéral court, 
to proceed to adjudge and enforce the liability of the gamishee. The 
whole matter rests in comity, and is not availing to destroy jurisdiction. 
Its exercise might be inoperative as against the défendants, however 
efifectual it might prove through erroneous décision against the gar- 
nishee. 

The removai of the suit into this court draws to it jurisdiction over 
the ancillary proceeding against the gamishees. Pratt v. AWright, 10 
Biss. 511, 9 Fed. Rep. 634; Cook v. Whitney, 8 Woods, 715, 719. 
While without jurisdiction of the persons of the défendants, this court, 
by virtue of the removai acts, takes the jurisdiction possessed by the 
state court over the res, and may rightfully détermine the liability of 
the garnisheës. Whether, the proceeding being now removed into this 
court by the procurement of the défendants, and, in the language of the 
removai act "to proceed in the same manner as if it had been originally 
commenced" in this court, the plea of prior suit in this jurisdiction is 
longer availing, is a question not arising upon this hearing. The motion 
to dismiss is overruled. 



Whkelwbight v. St. Louis, N. 0. & 0. Canal & Tbansp. Co. 

iCtrciM Court, E. D. Louigianti. May 20, 1893.) 

No. 12,031. 

JnRiSDiOTioif OF Circuit Coubt— Suit to Enfoeob Lien— Single Dépendant. 
Act 1875, S 8, (18 St. p. 472.) oonfers power on the circuit court, in any suit to en- 
torce a lien on property within the district wherein the suit is brought, in whioh 
"one or more of the défendants therein shall not be an inhabitant of or found 
within the said district, " to order process against such absent " défendant or dé- 
fendants. " Held, that the circuit court has jurisdiction of suoh a suit when the 
citizenship is diverse, although there is but one défendant and neither party résides 
TOithia tbe state in which suit is brought. 
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A SJW«5^?«iztrRB TOTDER ^.Tii'B Pboobss.: ■, , ■, .; 

: Tnè tàot tjîat the property on whtoh tHe Uèn existed was withln the oustody of tlis 

: .! tfberïS, nnder vtrrits df attachaient isstiiiig from a state courte tbou^U It might al- 
, : féot the power of the circuit court to take possession of the property, could not af- 
' fÎBCt Its jUrlsdlctlon of 'tti^ suit 

■ ■-'?■ ■■■•,!..■■• ' ■ ^ i ' ■ ■ : 

Ih E5dtiity. Suit bj^ William D. Wheelwright against the St. Louis, 
New Orleaus & Océan Catial & Transportation Company to foreclose a 
mortgage. Heard on a demurrer for waut of jurisdiction and a plea to 
tiie,jiirisdicti6n. Demurrer and pleà overruled. 

Fari-Hr, J(mm & Kruttschnitt, îoT complsàxxa,ia.t. 

Qurley & MeUen, for défendant. 

BiLiJNGS, District Judge- This ig a case brought to foreclose a mort- 
gage, ^nd to hâve the mortgaged property preserved pending the suit. 
The complainant is a citizen of the state of New York, and the défend- 
ant is a citizen of New Jersey. The mortgaged property is situated 
within this district. 

The first question presénted is by an objection to the jurisdiction, which 
is urged in support of a gênerai demurrer, on the ground that neither 
party is a citizen of the state withln which the action is brought. It is 
urged by the défendant that the effect of the act of August 13, 1888, (25 
St. p. 433,) is to deprive this court of jurisdiction. To this objection 
the complainant replies that this suit is brought and jurisdiction is con- 
ferred under and by virtue of section 8 of the act of March 3, 1876, 
which section is by section 5 of the act of 1888 expressly conlinued in 
force as if that last statute had not been passed. Section 6 of the act 
of 1888 (25 St. p. 436) is as foUows: 

"Sec. 5. That nothing in tliis act sha,!! be held, deemed, or construed to re- 
peal or afifect any jurisdiction or right mentioiied eilher in sections six hun- 
dred and forty-one or in six hundred aud furty-two or in six hiindred and 
forty-three or in seven hiindred and twenty-two, or in title twenty-four of 
the Kevised Statutes of the United States, or mentioned in section eight of 
the act of congress of which tliis act is an amendment, or in the act of con- 
gress appioved March first, eigliteen hundred and seventy-five, entitled «An 
act to protect ail citizens in their civil and légal rigbts.' " 

The réservation as to section 8 of the act of 1876 is full and com- 
plète, and the only question remaining upon this objection is whether 
section 8 of the act of 1875 (18 St. p. 472) confers jurisdiction upon 
the circuit courts where there is but one défendant, and neither party 
résides' within the state in which the suit is brought. Section 8 of the 
act of 1876 is as foUows: 

"That when, in any suit commenced in any circuit court of the United 
States to enforce any légal or équitable lien upon, or claim to, or to remove 
any incumbrance or lien or cloud upon, the title to real or personal property 
Within the district where such suit is brought, one or more of the défendants 
therein shall not be an inbabitant of or found within the said district, or shall 
not voluntarily appear thereto, it shall be lawful for the court to make an or- 
der directing such absent défendant or défendants to appear, plead, ansvver, 
or demur by a day certain, to be designated, which order shall be served on 
such absent défendant or défendants, if piacticable, wlierëver found, and also 
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upon the person or persons in possession or charge of said property, if any 
therebe," etc. 

It is to be observed that the language of the act is : 

"When, in any suit Commenced in an^cijcuit court of the United Staies, 
one or more of the défendants sball not be an inhabitant of or found within 
the said district." 

It would seem that this expression, "one or more of the défendants," 
means one défendant, if there is but one, or one or more, if there are 
several; for the necessity of the provision springs ont of the fact that the 
res upon which the lien is sought to be asserted and enforced is located 
in a district not that of the defendant's domicile. If another défendant 
resided in the district, it would still leave an equal necessity for the pro- 
vision as to the nonresident défendant. In this class of cases, it is the 
résidence of the défendant away from the property sought to be affected 
which is the reason for conferring the jurisdiction; for the property must 
be in the district where the court sits, so that it can lay its hand upon 
it to enforce the lien. This wôuld be equally true whether there was 
one or more défendants, or whether some of them were résidents. In 
this connection it is to be noticed how dififerently the provision is con- 
structed, conferring jurisdiction over résident défendants, where some of 
the défendants were nonresidents, found in 5 St. p. 321, in that case, 
it is added, "when there shall be several défendants." The reason for 
that provision caused this additional expression to be inserted, while, in 
the provision under considération, it caused it to be omitted. The rea- 
son for the statute leads me to think it was the intent of congress that it 
should apply in case of a single défendant as well as in case of several 
défendants. Possible jurisdiction is given under the constitution of the 
United States, since the parties are citizens of dififerént states, and it is 
made effectuai by section 8 of the act of 1875, which is unrepealed. 

There is further objection to the jurisdiction presented by the plea, 
The plea pleads that the property upon which the lien exists is already 
in the custody of the sherifif, under two writs of attachment issuing from 
the State court. Whatever impediment thèse attachment writs might 
interpose to the court taking actual possession of the property, either 
for the purpose of préservation or for the purpose of enforcing any final 
decree, they do not at ail prevent or qualify the jurisdiction which the 
court bas over the parties and over the cause. The demurrer is over- 
ruled, and the plea adjudged insufficient, and the défendant bas until 
the next rule day to answer the bill of complaint. 
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McClaseey et al. v. Babb et oL 
Babb et al. v. McClaskky et al, 

(Circuit Court, S. D. OMo, W. D. May 37, 1898.) 

No. 8,984. 

I. Powxni or Attobnkt to Contbt Lakd— Soopb of âuthokitt— Uisdssokiftios 

BomtOB OT TiTUt. 

In 1881 four persons brought suit agalnst numerous occupants of a ttaot of land 
for partition, alleging that they were "the heirs at lavir of William Barr, Sr., de- 
ceased, and as such heirs at law were the owners in f ee simple, " etc. For the 
purpoSe of séttllng with any défendants Willing to purchase their interest they each 
gave to a third person a power of attorney to convey "my interest as heir at law 
of njy father, William Barr, who was the son of John Barr, who was the brother 
of WilUam Barr, Sr^" in thé land lu controversy, " being the same promises owned 
during his life by William Barr, Sr., the granduncle of the constituents of this 
power of attorney." The attorney made conveyances to various défendants, 
generally by ^uitclaim deeds, which in some cases foUowed the lan^uage of the 
power of attorney in describing the source of title. It appeared, however, that 

glaintifls derived no interest in the land as heirs of their father, William Barr, 
ut that they did dérive by Inheritance an interest through Jane Barr, in whom 
. the title vested on the death of William Barr, Sr. Held that, as the powers of 
attorney and deeds were given for convey ingthe interest in litigation, they were 
eftëotuai to pass any interest derived f rom William Barr, Sr. , ^y représentative 
heirship, notwithstanding the misdesoription as to the immédiate scource of title. 
S. Bamb. 

At the tlme of givlng the power of attorney, and at the date of the deeds mada 
by the attorney, plaintifCs also had an Interest in the land, derived f rom a devise to 
them by:Eobert Barr, a brother of William Barr, Sr. But this interest was tben 
unknown to them, was not involved in the litigation, and the will, which was exe- 
cuted in another state, had not been admitted to record in the countjr where the 
lands were situated, as required by the local statutes. Held, that this interest did 
not pass by virtue of the power of attorney and the guitclaim deeds. 
8, Sajoi— Révocation bt Ueath. 

A power of attorney to convey lands is immediately revoked by the death of th« 
principal, and deeds subsequenUy made by the attorney are nulL Ish v. Crâne, 3 
OhioSt. S31, distinguished. 

' In Equity. Bill for partition of lands. For former décisions, see 38 
Fed. Rep. 165; 40Fed. Rep.559; 42Fed. Rep. 609; 45 Fed. Rep.151; 
47 Fed. Rép. 154; 48 Fed. Rep. 130. 

0. W. CÔwàn, Henry T. Fay, and Hovmrd Ferris, for complainants. 

Samtid T. Orawfoird and W. S. Thurdin, for cross complainants. 

StephenSf lÂnodn & Smith, and Bateman & Harper, for respondents. 

Jackson, Gircuit Judge. The questions now before the court for de- 
termination in the abovô causes arise under the cross bill, and relate 
chiefly to the proper construction of the powers of attorney given in 1881 
and 1882, by Robert Barr, Samuel Barr, Jane Chapman, and Martha 
Reed, to Ozra J. Dodds and Irvine B. Wright, and to the effect and op- 
ération of the releases lyhich said attorneys in fact executed to the several 
cross défendants under and by virtue of said powers. Cross complain- 
ants do not attack or attempt to set aside and vacate said releases for 
fraud or want of considération. They claim that said powers of attojrney 
did not authorize any release of the interests in the land which their 
présent suit seeks to recover; that said powers of attorney only authorized 
their agent to release such interest in the land as they inherited aa heira 
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at law of their father, William Barr; and that the interests they are seek- 
ing to recover in the présent suit as heirs of Mary Jane Barr and as dev- 
isees under the will of Robert Barr, deceased, were not embraced in said 
power of attorney, nor released by their said agent in the attempted ex- 
écution thereof. They further claim, in respect to thereleases executed 
by the said attorney in fact Irvine B. Wright after May 18, 1883, that 
the same are void as to the heirs of Martha Reed, who departed thislife 
on said date. 

Cross complainants fîrst move to suppress the power of attorney and 
releases made thereunder, This motion is denied. Said power of attor- 
ney and thé releases executed thereunder are relevant and compétent 
évidence in behalf of cross défendants, and no valid reason or ground for 
excluding thèse documents is presented. 

On the other questions arising under said power of attorney and the 
releases executed by Irvine B. Wright as attorney in fact, and in respect 
to the circumstances and conditions attendant upon and surround ing the 
parties at the date or dates of their exécution, there are no disputes or 
controverted facts or issues. The material facts are that in July, 1881, 
Robert Ban-, Samuel Barr, JaneChapman, and Martha Reed commènced 
four several suits in the court of common pleas of Hamilton county, 
Ohio, against niany of the then occupants and claimants of the land in 
controversy, alleging that William Barr, Sr., died seised of the fee in 
said land, and that each of them, respectively, was ''the heir at law to 
the estate of William Barr, Sr., deceased, and as such heirs at law wGrè 
the owners in fee simple" of an undivided interest therein which they 
respectively sought to bave declared and set apart to them. The attor- 
neys representing said plaintiffs were to be paid a contingent fee as com- 
pensation for their services, based upon whatmight be secured by com- 
promise of their claim, or might be recovered in the suit. After the 
suit was commènced said plaintiffs executed first to said Ozra J. Dodds 
in 1881, and, after his dealh, to Irvine B. Wright, in 1881 and 1882, 
power of attorney "to bargain, sell, and convey in fee simple, by deed 
of spécial or gênerai warranty, for such price in cash or upon such terms 
of crédit and to such person or persons as he shall think fit, my interest 
as heir at law of my father, William Barr, who was the son of John 
Barr, who was the brother and heir at law of William Barr, Sr., de- 
ceased, in and to the whole or any part of " the land in controversy, (de- 
scribing the same,) "being the same promises owned during his life by 
Wm. Barr, Sr. ^ the granduncle of the constituent of this power of attor- 
ney." The several powers of attorney are in .substantially the same 
form. During 1881, 1882, and 1883 the attorney in fact under said 
power made releases of ail the right, title, and interest of the several 
constituents of said powers in the land in controversy, generally by quit- 
claim conveyances, which in some cases followed the language of the 
power of attorney in the use of the words "as heirs at law of my father, 
William Barr, who was the son of John Barr, who was the brother and 
heir atlaw of Wm. Barr, Sr., deceased," etc., and in other cases omitted 
those words. 
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When the aforesaid suit was commenced, and when said powers of at- 
torney were executed by Robert Barr, Sanjucl Barr, Jane Chapman, and 
Martha Reed, they, nor either of tjiem, had or held any right, title, or 
interest in said tract ofland, either as heirs at law of their father, Wil- 
liam Barr, or of their granduncle, William Barr, Sr., the latter being in 
bis lifetime the fee^simple ownçr of the lamd. It is shown by the decree 
entered in the original cause November 17 , 1891 , to which référence is hère 
made, that upon the death of William Barr, Sr., the title to said land 
was vested in Mary Jane Barr, subject to a life estate of Maria Bigelow 
therein; and that upon the death of said Mary Jane Barr on November 
27, 1S21, (the life estate of said Maria Bigelow being still outstanding,) 
the title to said lands became yested, subject to said life estate, in the 
brothers and sisters of said William Barr, Sr., or in the heirs of such 
brothprs and sisters. Without going through the entire Une of succes- 
sion, the haakers of said powers of attomey held an interest in the land 
which W[a8 derived or inherited from said Mary Jane Barr, and, in addi- 
tion thereto, the said Robert and Samuel Barr had an interest therein as 
devisees of their uncle, Robert Barr, who wasa brother of William Barr, 
Sr., the said Robert Barr having died testate on September 14, 1822, in 
Penrisyiyania. His will was probated and recorded in Hamilton county , 
in February, 1884. Mrs. Martha Reed (née Barr) died on May 18, 1883. 
Irvine B. Wright, after her death, executed some five or more releases 
of her interest in the land to différent parties. From this gênerai out- 
Kne of the material facts hearing upon the questions presented for dé- 
termination the conclusions of the court are as follows, viz.: 

li That ail releases and conveyances made and executed by Irvine B. 
Wright as ^ent or attorney in fact after the death of Martha Reed on 
May 18, 1883, are void as to her heirs, and do not operate in any way 
tp eut off the interest of such heirs in and to the parcels of land covered 
by or en(ibraeed in the releases made after her death. There is nothing 
in the évidence tp take the case out of the gênerai rule that the death of 
the pripcipal is a revocation of the agency or power of attorney by op- 
ération oif la^,: whether the fact of the principal's death be known to the 
agent or npt when executing the supposed power. No act or acts of Mrs. 
Reed's heirs are establisl^ed which estop them from claiming and insist- 
ing upon the benefit of this gênerai rule. The présent case is not con- 
trolled by the décision of the Ohio court of appeals in Ish v. Oraiie, 8 
Ohio St. 520.: There the guardian of the heirs had demanded and re- 
ceived a portion of the purchase money in this behalf. The heirs do 
not appear to bave disafiirmed their guardian's act in so doing. The 
transaction wa^ a matter in pais, and not by deed. Neither was it one, 
say3 the court, which of necessity had to be done in the name of the 
principal. , In the présent case there is nothing in the way of subséquent 
receipt of ail or a portion of the considérations for the releases made after 
Mrs. Reed's, death by her heirs. The transaction was notw pais. It 
M'as by deed, and had necessarily to be done in the name of the princi- 
pal. The case of Ish v. C^ane. doçs not apply, and, if it did, we should 
feel disclined to follow its authority on the question of estoppel. 
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2. That, wîth the above exceptions, the releases executed must bo 
held to hâve released and conveyed to the several grantees therein ail the 
right, title, and interest in and to said land, which Robert Barr, Samuel 
Barr, Jane Chapman, and Martha Reed inherited or derived by heirship 
or légal and représentative succession of Mary Jane Barr. Said parties 
in their respective suits in the court of common pleas of Hamilton 
county claimed their several interests in the land as heirs at law of Wil- 
liam Barr, Sr., deceased, the original owner and holder thereof. The 
power of attorney was manifestiy executed with the intention to author- 
ize and empower their attorney in fact to sell and convey such interest 
as they had acquired by direct or représentative heirship from or under 
William Barr, Sr. Both sides so understood the transaction. The law 
présumes that the constituents of said power intended that the exécution 
of the power or conveyance made under and in pursuance thereof would 
pass such inherited interest in said estate as they possessed, or such as 
they were then asserting through the courts. Read in the light of sur- 
rounding circumstances, the expressions in the power of attorney "as 
heir at law of my father, William Barr, who was the son of John Barr, 
who was a brother and heir at law of William Barr, St., deceased," taken 
in connection with the further statement or récital following the descrip- 
tion of the land, "being the same premises owned during his life by Wm. 
Barr, Sr., the granduncle of the constituents of this power of attorney," 
cannot properly be construed as limiting or restricting the authority or 
power to sell only such interest as they might hâve in fact directly in- 
herited from their father, William Barr. Instead of being limitations 
and restrictions upon the power coniérred, or descriptive of the right, 
title, and interest on which the power was to operate, the language em- 
ployed should, upon well-settled principles, be regarded as a récital of 
the source of their title and interest, in order to give the instrument 
efïect, and prevent ils operating as a fraud upon those dealing with the 
agent. The intention was clear to vest their agent with power to sell, 
convey, or release some interest. It is well settled that a misdescription 
as to the source or origin of their title or interest will not and should not 
defeat a conveyance made in exécution of the power. In Dolton v. Cain, 
14 Wall. 474, the power of attorney authorized the agent to sell lands 
in Illinois "which Mr. and Madam Jacquemast at présent own, and in 
which the said constituents hâve interests." The husband and wife were 
not owners of any lands or interests in lands. The husband alone had 
an interest in land, which the agent disposed of. It was contended that 
the power of attorney did not authorize the sale of any land or interests 
owned by either, but only of such as were owned by them jointly, in sup- 
port of which Dodge v. Hopkins, 14 Wis. 630, was cited. But the suprême 
court rules otherwise, holding that it was sufficient to authorize the sale 
of thfi husband's interest. The case of Hathaway v. Juneau, 15 Wis. 262, 
is, however, more directly in point. It was this: Ellen F. Juneau exe- 
cuted to Hathaway, upon property described as "ail her interest as one of 
the heirs ôf Solomon Juneau, deceased, in and to lots 7 and 8," etc., the 
interest which she had in the lots descendant to her as the heir of Josette 
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and not of Solomon Juneau. It was held by the suprême court of Wis- 
consin that the erroneous statement as to the origin or source of title in 
no way affectedr or invalidated the mortgage, which covered her inherited 
interest in the lots. It is the duty of the court to so construe instru- 
ments as to carry out the intention of parties executing them, if no légal 
obstacle exista; and in giving effeot to the intention of the parties exe- 
cuting and açting upon writteu instruments it is proper to consider ail 
their parts in the light of the surrounding circumstances and the situation 
of the parties. The court may also look to the practical construction 
which the parties themselves hâve placed upon the instrument. In the 
présent case the power of attorney would be not only inoperative, but 
prove a fraud upon those dealing with the agent, if the construction coun- 
sel for cross çomplainants place upon the terms of the instrument should 
be adopted. The words therein employed, "as heir àt law of my father, 
Wm. Barr, who was the son of John Barr, who was a brother and heir 
at tâw of Wm. Barr, Sr., deceased, who was the granduncle of the con- 
stituents".of the powers, and the original owner of the premises in which 
their intérests were claimed, should, as çontended for cross-defendants, be 
treated as descriptive of the pedigree of the parties executing or making 
the power of attorney, and of the source or origin of their title to the 
intérests intended to be disposed of. To effeetuate the clear intent to 
confer authority to sell their inherited interest derived from William 
Barr, Sr., as the original origin or source of title, the erroneous state- 
ment that they inherited such interest as heirs at law of their father, 
William Barr, will be discarded. Sufficient remains to authorize a sale 
of such inherited interest as they acquired through or under Mary Jane 
Barr, and that interest, under the releases executed by their agent, lias 
been extinguished, except as to Mrs. Reed's heirs, in respect to releases 
and çpnveyances made after May 18, 1883, as indicated in the first con- 
clusion above. 

3. That the intérests in the land which Robert Barr, Samuel Barr, 
Jane Chapman, and Martha Reed, or either of them, acquired as the 
devisee qr devisees of Robert Barr, deceased, were not covered by or in- 
cluded in said power of attorney, nor were they released by the convey- 
ances which the agent, Wright, executed under and in pursuanee of the 
autliority conferred by said powers. The intérests which the constitu- 
ents of said owners, as devisees, had under said will were not involved in 
the suits instituted in 1881. They were not intended to be, nor is there 
any language employed which requires that this interest should be in- 
cluded in the powers of sale. It is shown by S. A. Miller, John D. Gal- 
lagher, George F. Meyers, and Irvine B. Wright, the attorney in fact, 
that during the period of said transactions they knew of no such inter- 
est. No purchaser is shown to hâve dealt with the agent in respect to 
that interest. While that interest may hâve vested in 1822, upon the 
death of thç testator, the évidence of the devisees' title under the will 
was not perfected until 1884, — long after the releases were executed. 
Until thç probate and record of the will in Hamilton county, Ohio, the 
constituents of the power, or those of them having such interest as the 
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devisees of Robert Barr, deceased, could not hâve enforced any rights as 
Buch. They made no attémpt to do so. Their contract with their at- 
torneys did not relate to this interest, nor did said attorneys know of oi 
nndertake to represent or to recover that interest. It is manifest that 
the constituents of the several povvers supposed they were each dealing 
with the same interest inherited as heirs. They did not hâve a common 
interest as devisees, and it is not to be presuraed that those of them who 
did hâve such interest as devisee or devisees would hâve dealt with such 
interest on a footing of equality with the others who had no such inter- 
est, or that the latter would hâve included in their power interests in 
which they had no concern. The court bas, by construction of the 
power, reached the conclusion that their interests as heirs of Mary Jane 
Barr, deceased, were properly released. The grounds upon which that 
construction rested could hardly be so extended as to include a separate 
and distinct interest in some of the constituents of the powers derived 
from another and différent source, not by descent, but by devise. While 
the language employed in the powers of attorney is descriptive of pedi- 
gree and the origin and source of title, it also indicates the interests or 
«state on which the power vvas to operate, viz., such interest in the prop- 
■erty as had descended directly or by représentation from William Barr, 
Sr. The case cornes to this: that when the powers were executed some 
of the constituents thereof had two separate and distinct interests. 
They ail exécute the powers to sell the interest they hold in common as 
heirs. Those of them having the additional interest as devisees are 
sought to be concluded as to such separate interest under the powers and 
«onveyances which extinguished the common interest. Such an inten- 
tention is not presumed. It must be clearly established. There is 
nothing in the présent case to warrant the court in holding that the in- 
terests derived under the will of Robert Barr, deceased, were intended to 
be included in the power of sale, or that said interests were actually con- 
veyed or hâve been extinguished. Counsel for cross défendants place 
most reliance upon the statements of Robert Barr, Samuel Barr, and Jane 
Chapman in relation to the will of Robert Barr, deceased, and as to the 
time they first learned ofits provisions. Thèse statements fall far short 
of establishing that the interests derived by that will were intended to 
be or were included in the powers of sale. On the contrary they tend 
to establish just the reverse. Cross défendants rest chiefly upon the 
proposition that the power of attorney and conveyances cover such de- 
vised interests. We think this cannot be maintained under the facts 
of this case, either upon principle or authority. In Munds v. Cassidey, 
98 N. C. 558, 4 S. E. Rep. 353, 355, the converse of the présent case 
was presented. It was this: A vendor conveyed "ail the r-ght, title, 
and interest derived by the will of the late J. C. in and to the undivided 
property, of whatever nature, situated in blocks 99 and 165" in a cer- 
tain city. It was held that the conveyances did not pass the interest in 
said lots which had descended to the vendor as heir at law. The prin- 
ciple announced in BurweU v. 8now, 107 N. C. 82, 11 S. E. Rep. 1090, 
is generally to the same effect. It is also substantially laid down in 
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Brown v. Jcichon, 8 Wheat. 449, and Sanrick v. Pairich, Ï19 TJ. S. 175; 
7 Supl et. Rep. 147. Our conclusion on this branch of the case is that 
the inteiiests which the constituents of the powersi of attomey had inher- 
ited directly or by légal représentations from Mary Jane Barr fuUy satis- 
fied theàuthority tosell or make releases; and that the interests derived 
by devise under the will of Robert Barr, deceased, were not included 
therdni and hâve not been extinguished or released; and that such 
deviseès, or those succeeding to their rights, are entitled to a decree for 
such interest or interests. The costs of the cross suit will be divided 
betwéen the cross complainants and the cross défendants holding and 
daiming the iutere&ts decreed the cross complainants* 
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(Circuit Court of ^ppeals, Eighih Circuit- Ilay 38, 1883L) 

Na 49. 

1. HÂsTBK £m SbBYAK'F— CONTRIBUTORT NeQUSBNOB — CÔUPLING Cab»— DisKaai.iti> 

or Rv%,K. 

The mère disregard by an employé of a rule of a railroad oompany In relation to 
tfaecoupiinf^of cars, when.witti the knowledge and acqulescence of the division 
snperintendent of the road, such employé, and others coming under the rule, hâve 
constàntly and without exception disregarded it, is not such négligence on the em- 
ploye's part as will absolutely def eat his recovery for an injnry caused by the négli- 
gence of the Company. 

■t BaMB — biBBEOARD OF Rui,B — ACQUIESOBNCB BT COMPANT. 

Evidence is admissible in such case to show that the rule had been disregarded 
wlth the knowledge and acqulescence of the division snperintendent, even wbere 
' the employé bad signed a paper which set out the rule, and which contained a no- 
tice that ail rules of the comtyany would be violated at the risk of the employé, and 
that ail such violations, whether habituai or otherwisé, were not consented to or 
acquiesced in by the Company. 
9, Ba-me— CoStributobt Neguobncb— Evidbnob. 

A switchman undertoak on a dark night, in aocordance with the order of the yard 
master, to couple a moving freight car propelled by an engine with defective 
cylinders. He carried his lantern on one arm, and, wben the moving car was about 
eight fèet distant (rom the stàtionary car, he stepped in between the rails, grasped 
the link attacbed to the moving car, and walked back towards the stàtionary car 
untll he came wlthin about 18 fnches of it, wben the defective cylinders of the en- 
gine emlttedsuch unusual volumes of stéara that he could not see anything. He 
immediately dropped the link, and started to escape. As be did so, he raised his 
arm, and the deadwoods caught and crusbed his wrist He saw the double dead- 
woods on the moving car as ne stepped In front of it, but, owing to the darkness, 
could not see them on the stàtionary car, and did not know that there were double 
âeàdwoodB on that car untilthey caught bis wrist. Held, that the facts did not so 
Clearly proTB oontributory négligence on tbe part of the switchman that It was the 
duty of tbe court below to gire the jury a peremptory instruction in favor of tha 
défendant. 

In Error to the Circuit Court of the United States for the District oî 
Minnesota. 

Action by Hj W. Nickels against the Northern PacificRailroad Company 
for Personal injuries. Verdict and judgment for plaiutitf, and d«liead- 
»nt brings errritl Affirraedk ' 

HMtlén É. Sdmes, for plaïntiff in error. 

■F. B» LarraÀeef for défendant in error. 
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, Before Cai.dwell and Sanboen, Circuit Judges. 

, Sanboen, Circuit Judge. H. W. Nickels, who ,was the plaintifif be- 
low, brought an action against the Northern Pacific Railroad Company 
for Personal injury, which he alleged was caused by the corporation's 
négligence. The défendant corporation denied its négligence, pleaded 
that the plaintiff, Nickels, had been guilty of négligence that contrib- 
uted to his injury, and that he had agreed to be bound by, and had 
then violated, the rule of the company set forth below. The plaintiff 
had been an employé of the défendant from June 26, 1889, until De- 
cember 16, 1889, when he was injured, and during thistime had served, 
sometimes as brakeman and at other times as switchman, in the yard at 
Glendive. On the 12th day of November, 1889, he signed and deliv- 
ered to the défendant a writing entitled a " personal record," consisting 
principally of questions ànd answers relative to his âge, résidence, for- 
mer occupations, and gênerai qualifications for the position of brake- 
man, from which the foUowing is an extract: 

"(13) Haveyou read and do you understand the loUowing abstract from 
the Bock of Eules of the Northern Pacific Kailroad Company V Yea. • Cau- 
tion as to Personal aafety. (25) Great care must be exercised by àll persons 
when coupling cars. Inasmuch as the coupling apparatus of cars drengines 
cànnot be uniform in style, slze, or strength, and is liable to be broken, and 
as from varions causés it is dangerous to expose betweeu the same the bands, 
arma, or persons of those engaged in coupling, ail employés are enjoined be- 
fore coupling cars or en gi nés to examine so as to know the kind and condi- 
tion of the drawheads, drawbars, links, and coupling apparatus. * * * 
Coupling by hand isstrictly prohibited. Use for guiding the link a stick or 
pin. Each person having to make couplings is required to provide a proper 
ïmplement for the purpose above specified. « * * Ail will be held re- 
sponsible.' (14) Do you agrée to comply with ail the requirements of the 
foregoing rule in case you enter into the company's employ? Yes. (15) 
You are notifled that, if you orany other employé chooses to violate the re- 
quirements of any other rules containedinthe Book of Rules of the Northern 
Pacific RI R. Company, you do so solely at your own risk. The company ex- 
pects you and ail other employés to comply strictly with ail its rules and rég- 
ulations, and does not and will nôt in any case acquiesce in or consent to any 
-violation of them. Do you understand that ail violations of the rules of the 
company by you or any other ernploye of the company, whether habituai or 
otherwise, are not consented to or acquiesced in by the company? Yes." 

Over the objection of the défendant, the court below permitted the 
plaintiff and others, who had been employed as brakemen by the dé- 
fendant, to testify that none of the employés of that corporation engaged 
in coupling cars had, so far as their knowledge extended, ever used a 
stick, or pin in coupling them; that those engaged in this work at Glen- 
dive, where the accident happened, had constantly coupled the cars 
withoutitsuse, and that the division superintendent of the corporation, 
whose office was in the upper story of the dépôt, iii the center of this 
yard at Glendive, had frequently seen the employés thus coupling with- 
but sticks, and made no complaint or objection; and upon this subject 
the court charged the jury that it was a question of fact for them to dé- 
termine from ail the évidence whether this rule, requiriug the use of a 
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stîck or pin in coupling the cars, was in force at tbe tîmeofthe accident, 
and that if they found it was not in force, the plaintiff could not be 
deemed guilty of contributory négligence because he failed to comply 
with tbis rule. 

On the 13th day of December, 1889, plaintiff comnienced to work as 
a switcbman in the railroad yard at Glendive, under the direction of the 
yard master, with an engine that was so defective that unusually large 
volumes of steam constantly escaped from its cylinders and enveloped 
the engine andsome of the cars. On the next day, and-again on the 
succeeding day, he notified the yard master of tbis defect, and the dan- 
ger from it, and protested against working with it. The yard master 
communicated the notice and complaint to the master mechanic, and 
requested tbe plaintiff to continue at bis work, promising on one day 
that he would see if he could get the engine repaired, and on the next 
day that they should bave a new engine very soon. About 9 o'elock in 
the evening of December 16th, as the yard master's crew was making np 
a freight train, he directed tbe plaintiff to couple a car that tbis defective 
engine was moving back, about as fflst as a man would walk, to a sta- 
tionary car it Was approaching. Botb thèse cars were furnished with 
double deadwoods, that is, cast-iron projections, 8 inches square, about 
8 inches above the draw-bar, and about 18 inches distant from it on 
each side thereof, so constructed that, as soon as the drawbars of the ap- 
proaching cars touched, tbe double deadwoods would strike each other. 
The night was dark. Plaintiff carried bis lantern on one arm, and, 
when tbe moving car wàs about 8 feet distant from the stationary 
car, be stepped in between the rails, grasped tbe link attached to the 
moving car, and walked back towards the stationary car; until be came 
within about 18 inches of it, when the defective cylinders of the engine 
emitted such unusual volumes of steam that he could not see anything. 
He immediately droppéd the link, and started to escape. As he did so, 
he raised bis arm, and the, deadwoods caught and crushed bis wrist. 
Plaintiff knew that foreign freight cars sometimes had double deadwoods, 
and that it was bis duty to look eut for them. He saw tbem on the 
moving car as he stepped in front of it, and looked for tbem on tbe star 
tionary car, but, owing to the darkness, could not see them when he 
stepped in and started towards them, and did not see them before the 
steam blinded him, and did not know there were double deadwoods on 
that car until they caught bis wrist. Cars with double deadwoods can 
be safely coupled; if there is nothing to obscure the light so that the 
switcbman can see their location, by reaching under them with theright 
hand to guide the link, and over tbem with the left hand to drop tbe 
pin; but it is far less difScult and less daugerous to couple cars with 
single deadwoods. Tbe freight cars of the Northern Pacific Railroad 
Company and of Western roads generally are provided with single dead- 
woods. 

On tbis state of facts defendant's counsel requested tbe court to iustruct 
the jury to return a verdict for the défendant. Tbis request was refused» 
plaintiff had a verdict, and tbis refusai is assigned as error. 
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It was the duty of the défendant raiiroad company to use ordînary 
care to supply its employés with reasonably safe machinery and appli- 
ances witli which to operate its raiiroad, and to use due diligence in 
keeping the machinery furnished in proper repair. There is ample and 
convincing évidence to sustain the conclusion, to which the jury must 
hâve arrived, that the corporation failed in the performance of this duty, 
and that its culpable négligence in continuing in service this defective 
engine, after repeated notices of its defects and warnings of the dangers 
of its use, resulted in the émission from its cylinders of the unusual 
volumes of steam that enveloped and blinded the plaintiff at the critical 
instant when the cars came together, and caused the loss of his hand. 
Indeed, this was conceded on the argument, and the only questions for 
considération hâve référence to the alleged contributory négligence of the 
plaintiff. Hère two questions are presented: 

"First. Is the mère disregard by an employé of a certain rule of a raiiroad 
company sjich négligence on the part of such employé as will absolutely de- 
feat his recovery for an injury caused by the négligence of the corporation, 
when, with the linowledge and acquiescence of the superintendent in sole 
charge of the opération of a great division of a raiiroad comprising hundreds 
of miles, such employé, and ail others to whom the rule applies, hâve, prior 
to the accident, constantly and without exception disregarded it? 

"Second. Do the facts of this case so clearly prove contributory négligence 
on the part oi the plaintiff that it was the duty of the court below to give the 
jury a peremptory instruction in favor of the défendant?" 

1. Regardiug the first question, it must be borne in mind that the 
plaintiff had acted as brakeman and switchman on defendant's raiiroad 
for about six months when this accident happened; that he had con- 
stantly disregarded this rule; that he had never used a stick or pin to 
couple cars; that ail the other employés with whom he was associated 
had constantly disregarded it; that the évidence is that no witness ever 
saw any one obey the rule or use a stick or pin to couple cars on this 
raiiroad in a single instance; that during several weeks this plaintiff had 
been thus coupling cars without a stick in the raiiroad yard at Glendive, 
where he was injured, immediately under the eye of Mr. Marsh, the su- 
perintendent of the Yellowstone Division of this raiiroad, who "was the 
only oflScer having control of the opération of that part of the road " upon 
which the plaintiff was working at Glendive; that the oËSce of this super- 
intendent was in the upper story of the dépôt building, which stands in 
the center of the raiiroad yard at Glendive; and that this superintendent 
had repeatedly seen thèse employés coupling cars without sticks or pins 
to guide the links. Hère was compétent évidence of the knowledge and 
acquiescence of this division superintendent, who had sole control of the 
opération of that part of this road, in the complète disregard of the rule. 
That his knowledge and acquiescence were the knowledge and acquies- 
cence of the défendant company cannot admit of doubt, for he was the 
only officer in control of the opération of the road on that great division. 
The court below submitted the évidence of thèse facts to the jury as 
tending to show that this rule was not really in force at the time of the 
accident, with instructions to the effect that, if they found it was not in 
v.50F.no.9— 46 
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force, îts disre^td by the plaintiff might nbt be ûontrîbutory'h^ligeiice; 
bb.t that if they found it was in force, aiid the plaintiflPs disfégard of it 
éontributed to bis injary, he could not recover. There are some deci- 
BionB in the books holding that the habituai and customary disregard 
of such a rulè as that an question by brakenlen and switchmen is not 
BUfficient to provea Wai'ver or abandonment of the rule by the corpora- 
tîéh, where it was not proved that the officer of the corporation in charge 
of its enforcement knew of or acquieaoed in its disregard. But in the 
case at bar the utter and total disregard of this rule waa proved to be 
known to the very ôfiBoer who, if any one was, must hâve been charged 
with the enforcement of this rule on his division of this railroad. The 
disregard or violation of the rule was not merely habituai,— customary, — 
it^was complète. Thé évidence of the witnesses is that none of them 
ever saw one instance in which the rule was complied with on the de- 
fendant?s railroad. To hold that this défendant company could make 
thîartilé on paper, callit to plaintiflf 's attention, and give him written 
tiôticé thàt he must obey it and be bound by it on one day, and know 
and a,cq[uiesce without complaint or objection in the complète disregard 
of it,, ty the plaintiff and ïdl its other employés associated with him, on 
every day he was in its service, and then escape liability to him for an 
injurycaused by its own breach of duty towards the plaintiff because he 
disregàrded this rule, would be neither good morals nor good law. Ac- 
tions are often more effective than words, and it WÎU not do to say that 
neither the plaintiÉfûor the jury were authorized to believe from the 
long-continued acquiesoence of the défendant in the disregard of this 
rule that it had been abandoned , — 'that it Was not in force. The évidence 
of such abandonment was compétent and ample, and the ruling and 
charge of the court belbw où this subject were right. Barry v. Eailway 
Q»iv98i Mo. 62, 11 S. W. Rep. 308; Smitik v. RaUway Oo., 18 Fed. 
Rèp. 304; Schiavb v. RaUvxiy Co., (Mo. Sup.) 16 S. W. Rep. 924. 
i But defendant's counsel contends that évidence of the waiver or 
a,bandonment of this rule was not compétent or material, because by the 
wtitinghe signed on November 12, 1889, he had agreed to comply 
with this rule, and that he would take upon himself alone ail risk of its 
vicdation. There is some doubt whether this writing, under the évi- 
dence in this case< rises to tiie dignity of a solemn con tract, made for a 
vàluable considération. It is styied "personal record," and consista 
very largely of questions and answers relative to thô qualifications of 
plaintiff to serve as a brakeman. It is dated Novérnber 12, 1889, and 
is alleged to hâve been made in considération of the employment of 
plaintiff by défendant at a subséquent date, but the évidence discloses 
the faot that he was employed by défendant June 26, 1889, more than 
four months before this paper was signed, and that he remained in de- 
feidant's service continualy from that date until he was injured; so that 
it would seem that this writing could not be successfuily claimed to be 
proof of any thing more than notice to the plaintiff of the existence of 
the raie in tbis partioolar case. But if it was a contraot, it is clear that 
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it conld notbar thé plaintifF from proving a waiver or abandonment of 
the raie. This Writing was prepared by the défendant. Ail tbe plain- 
tiff had to do with it was to answer the questions and sign his name. 
It contained in it thèse words: 

"The Company expeets you and ail other employés to comply strictly with 
ail its ruies and régulations, and does not, and will notin any case, acquiesce 
in or consent to any violation of thera. Do you understand that ail viola- 
tions of the rules of the company by you or any other employé of the Com- 
pany, whether habituai or otberwise, are not consented to or acquieseed la 
by the company ? Yes." 

There are at least two parties to every contract, and this provision 
was a représentation and a contract on the part of the défendant 
that it did not and would not acquiesce in the violation of any of its 
rules. The plaintiff signed the contract and proeeeded with his service. 
He mnst hâve immediately discovered that if there really was any 
rule about the use of sticks and pins in coupling cars it was constant- 
ly violated on this railroad ; that the défendant knew of this violation, 
and acquieseed in it. This uniform and constant acquiescence of the 
défendant in the violation of this rule, if such a rule was really in ex- 
istence, was a violation of the contract on the part of the défendant that 
it did not and would not acquiesce in the violation of any of its rules, 
and relieved plaintiff from further compliance therewith ; and if, on 
the other hand, the rule was not really in force, if it had been waived or 
abandoned, the utter disregard of the rule, and defendant's acquies- 
cence therein, were compétent évidence of the abandonment. In either 
case the plaintiflF had a right to rely on the conduct of the défendant, 
and to introduce his évidence in this behalf. 

2. The second question for détermination is, did the évidence so 
clearly prove that the plaintiff was guilty of contribulory négligence 
that the court below should hâve given a peremptory instruction in 
favor of the défendant? It was plaintifPs duty to exercise reasonable 
care, commensurate with the dangerous character of his occupation, to 
prbtect himself from injury. He could not recklessiy expose himself 
to a knowh danger, and then rçcover Irom the défendant for an injury 
to which such exposure contributed. The contention of defendant's 
counsel is that it was the duty of the plaintiff, in the exercise of ordi- 
nary care, to examine the stationary car, and know whether there were 
double deadwoods on it, before he stepped in between the rails to make 
the coupling ; that the plaintiff testified that the first step in coupling 
cars was to set the pin, and the pin was in the stationary car ; that, if 
plaintiff had first stepped to the stationary car and set the pin, he 
would bave discovered the double deadwoods on that car, and would 
not hâve been injured ; that in stepping in between the rails and grasp- 
ing the link of the moving car when it was eight feet distant irom the 
stationary car he was not in the act of coupling the cars or in the line 
of his duty, but was carelessly exposing himself to injury; and that 
by this unnecessary and reckless exposure he contributed to his own 
injury. It is a gênerai rule that, if reasonable and fair-minded men of 
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ordinary îutelligence may differ as to the èonclusion to be drawn from a 
given State of facts, the question of négligence is for the jury to déter- 
mine from the facts and ail the surrounding circumstances. Can it be 
said that fair-minded men of ordinary intelligence would agrée that 
there was any want of reasonable care on plaintiff's part in stepping in 
front of the moving car and grasping the link to guide it into the slot 
When it was only eight feet distant from the stationary car, and the 
plaintifF had been directed by his superior, the yard master, to make the 
coupling under the circumstances of this case ? Cars cannot be coupled 
when both are stationary ; they cannot be coupled after the moving car 
strikes the stationary car, save by a renewed endeavor. At some tîuie 
while one of the cars is moving the link must be seized and guided. 
This car was moving four miles an hour, and would traverse the space 
of eight feet in less than two seconds. 

Again, defendant's counsel bases his contention that plaintiff was négli- 
gent and out of the line of his duty in stepping in and grasping the 
link before be set the pin upon his testimony that the first thing to do 
in coupling a car is toset the pin. That statement, however, cannot be 
held to so conclusively prove that it was négligence to seize the link before 
setting the pin as to authorize a court to take this question of négligence 
from the jury on that account. Indeed, the entire testimony of this 
witness shows that this statement of his was not sufficient to conclu- 
sively' prove that any prescribed order of handling link and pin was the 
only careful or the safest method of handling them in coupling the 
cars. At another time, while testifying, he said: 

"Coupling cars, generally you take the link of the moving car. « • « 
When you leave a car, you leave tlie pin standing up in the hole, and when 
you come to make the coupling you take this link, and you place the pin in 
the other car so it will fall, and then when this link cornes in there you raise 
it up, and direct it thia way into the slot of the other drawbar, and when the 
cars come together the pin falls into the iink." 

But perhaps the raost conclusive answer to defendant's counsel îs that, 
if plaintifF had first stepped to the stationary car and set the pin, and 
then waited for the coming car, while he would bave discovered the 
double deadwoods on the stationary car, the blinding steam would in 
ail human probability bave obscured his vision before the moving car 
came near enough for him to discover the double deadwoods on that 
car, and he would bave sufFered the same, or a much more serions, in- 

Under the évidence in this case no court would be authorized to dé- 
clare the plaintiff guilty of négligence that contributed to his injury, 
and the judgment is affirmed. 
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CJiNciNNATi, N. 0, & T. P. Ry. Co. v. Mkaleb. 

(Circuit Court of Appeals, Slath Circuit. June 6, 1893.) 

1. Hasteb and Sebvant— Peksonal Injceibs— Peoximatb Causb— Eail-wat SwrrcH- 

HAN. 

A yard switchman in uncoupling cars was walWng or running with the train, 
for the purpose of lifting the pin, when he stumbled over a pièce of coke on the 
track, and his arm was thrown between the deadwoods and injured. Held, that 
the stumbling was the proximate cause of the injury, and évidence as to the de- 
fective condition of the drawbar was immaterial. 

t. Bame— Pellow Bebvants. 

As it was the duty of the section men to remove coal or coke f rom the tracks, 
there can be no recovery for their négligence in failing to do so, sinoe they and 
the switchman were coservants. 

3. Same — DuTT TO Instbuct Switchman. 

The switchman testified that he was about 23 yearg old, had been employed 
as such for three weeks, had known the tracks in the yard for three months, 
and knew ail that was necessary to enable him to couple and uncouple cars. It 
was conceded that at the time of the injury he was uncoupling cars in a necessary 
and proper rnanner. Held. that it was not necessary for the défendant to show 
that it had instructed, or ofCered to instruct, the plaintifC how to couple and un- 
couple cars. 

In Error to the Circuit Court of the United States for the Southern 
Division of the Eastern District of Tennessee. 

Action by Charles Mealer against the Cincinnati, New Orléans & Texaa 
Pacific Railway Company for personal injuries. Verdict and judgment 
for plaintiff. Défendant brings error. Eeversed. 

Lewis Shepherd and Edward CalsUm, for plaintiff. 

Fred L. Mansfidd and T. M. Burhett, for défendant. 

Before Jackson, Circuit Judge, and Sage and Swan, District Judges. 

Sage, District Judge. Upon the trial of this case the foUowing facts 
appeared in évidence: On the 28th of October, 1890, the défendant in 
«rror, Mealer, was a switchman in the employment of the railway Com- 
pany, plaintiff in error, in its yard at Oakdale, Tenn. Shortly after 
nightfall a through freight train from the north arrived, and was taken 
■charge of by the night yard master. While it was yet moving, he di- 
rected Mealer to eut off the caboose and one car. Mealer went between 
the cars, which, it is shown by the évidence and is conceded, was nec- 
essary and proper, and, finding that the coupling pin was pushed back 
under the draft timbers, so that he could not pull it out, held to the 
pin, running along (in another part of his testimony he said " walking") 
and keeping pace with the motion of the train, was expecting the angine 
to slack ahead a little, so that the pin would be released from under the 
end sill, and could be lifted out. Just then the forward car "surged 
ahead and right back again," and, according to his own testimony, 
which is the only évidence giving the particulars of the accident, he 
struck his foot against a pièce of coke or coal on the track, and, stum- 
bling, partially fell. That threw his arm down between the deadwoods, 
;there Seing nothing oa the car to hold to. Ât the same time the rear 
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car ran up agaînst the car forward, and his arm was caught and crushed 
between the deadwdods, which were placed, as la usual, on each side of 
the drawheads, so as to protect the cars and prevent the breaking of the 
drawbars if a dtawbar spring was ont of order, or not stroiig enough to 
keep the cars apart. He testified that to the best of his knowledge what 
he stfnck his foot against was a pièce of coke, which had iallen off i'rom 
the cars they had been coupling, and that if there had been a spring in 
the drawhead it would not hâve been driven back under the sill and 
fastened. 

Mealer had been in the employment of the railway company some 
three months, at first as yard clerk, from which service he was trans- 
ferredj about three weeks before he was hurt, by the gênerai yard mas- 
ter to the night yard master's départaient, and set to work as a switch- 
man, without having had expérience as such, excepting, as he testifies, 
that he had switched a few nights at Oakdale, when any man was off. 
Before engaging in the employment of the railway company, he had 
been a brakeman on another rallroad, but for what length of time does 
not appear. He was 22 years of âge when he received the injury. He 
testified also that he was not instructed by the night yard master how to 
couple and uncouple cars, but that he knew how to do that work, and 
that such instructions were not necessary. He further testified that he 
had gone over the yard daily, from the time of his first entering the 
servicCiOf the company, and knew its condition; that they hauled about 
one train of 25 cars of coal or coke there par day; that he had frequently 
seen lumps of coal and coke fall irom the cars, but did not notice any 
on the track where the accident occurred on that or the previous even- 

The night yard master, called as a witness by Mealer, testified that in 
switching coke sometime fell ofl" when couplings were made; that that 
was a Usual thing; that he made an examination at the place of the ac- 
cident immediately aftèr it occurred, and saw pièces of coke on top of 
the cindel"s on the track, and that they were "a couple of inches through, 
or it might bave been larger;" also, that when a person is running be- 
tween the cars he is likely to be thrown off his balance by striking his 
foôt against a small lump of coal or coke. 

The uncontradicted testimony of the road master, and the only testi- 
mony on that eubject, was that it was the duty of the section boss and 
his hands, (there were eight or nine of them,) to go through the yards 
daily, and remove ail obstructions, including lumps of coal or coke, 
from the tracks, and keep them cleared up. 

Ail testimony tônding to prove that the spring of one of the drawbars 
was wéak or defective, having been admitted subject to exception, was 
withdrawn irom the jury On the motion of counsel for the railway com- 
pany; the court holding that it was not compétent, because there was 
no com plaint of any sUch defect in the déclaration. 

When the évidence in the case was ail in, counsel for the railway com- 
pany moved the court tb direct a verdict in itsfavor. The motion was 
overruled. The case wàs then argued and submitted to the jury under 
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tbe instructions of the court, and a verdict was returned against the rail- 
way Company for $4,750. 

The court instructed the jury that the employment of a raiiroad 
switchman was necessarily dangerous, but that those ^ho enter it, know- 
ing that it is dangerous, assume the natural and ordinary risks and pér- 
ils involved, as well as ail riskg of injuries resulting from the négligence 
of fellovv servants; also, that if in this case the tracks were in bad con- 
dition, or strewn with lumps of coal or coke, and Mealer was passiug 
over the tracks every day, and saw that they were in that condition, and, 
continuing in the service of the raiiroad company, suffered injury there- 
from, he had no right to complain. Thèse instructions were entirely 
correct, and, inasmuch as the only évidence in the case, including the 
indisputa bletestimony of Mealer himself, was that he had full and com- 
plète knowledge of ail the conditions referred to, they should bave been 
supplemented bya direction to the jury to return a verdict against him. 
But instead, the court proçeeded to charge the jury that if they believed 
that Mealer was without expérience or training, that no effort waa made 
by any officer of the company to train him, and that by reason of his 
inexpérience and want of knowledge he was not in a condition to appre- 
ciate the dangers of his service, and he suffered injury under the direc- 
tion of some one placed over him, then he ought to recover; and the 
court referred to the night yard master, and the cbief yard master, each 
by name, as the représentatives of the company placed over and direct- 
ing and controUing him. There was no évidence in the case warranting 
any of thèse instructions. Mealer had been acting as switchman in that 
yard about three weeks before the accident, and he himself testified that 
he had known the yard and the tracks three months, and had been over 
them daily, and that he was so familiar with the mode of coupling and 
uncoupling cars that he needed no instruction on that subject. More 
than that, it appears from the téstimony, and it is conceded by his coun- 
sel in their brief, that he went about the business of uncoupling the cars 
at the time when he was injured in the manner that was necessary and 
proper. The téstimony was ail one way. Instead of directing a ver- 
dict, the court allowed the jury to make a finding not warrânted in law 
or by the téstimony, and on the same day a motion for new trial was 
overruled, and judgment for the full amount entered up. 

Cases are cited in support of the instructions given the jury with référ- 
ence to the duty of employers to warn inexperienced servants. The law 
upon that point is well settled, and needed no vérification, but it bas no 
application to this case, as is abqve shown. Much is said about the 
drawhead being out of repair and in bad condition, but it is not even 
pretended that there was any defect, excepting in the spring, and that 
mainly by inference; and ail the évidence with référence to the spring 
was properly withdrawn by the court from the considération of the jury. 
If the motion to withdraw that téstimony had been overruled, and it 
were conceded that it was sufïicient to sustain a finding that the draw- 
bar was in bad condition, that would not afiect the case, because the 
only proper conclusion that can be drawn from the évidence is that the 
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stumblîng, fromcoming înto contact wîth the lump of coke on the track, 
was the proximate cause of the injury. Mealer testifies explicitly that 
that threw his arm down between the deadwoods a moment before they 
came together, and net only testifies to it, but repeats it. It is there- 
foré a matter of no conséquence whether the drawbars were in good or 
bad condition. BaUway Co. v. Kellogg, 94 U. S. 469. As to the coal 
or coke upon the track, the only testimony in the record on that subject 
is that it was the duty of the section men to remove it, and to keep the 
tracks cleared up. They were Mealer's fellow servants, and he could 
not recover for injuries resulting from any failure of duty on their part. 

Whether the night yard master or the gênerai yard master was a rep- 
résentative of the raiIroa,d company as to Mealer is not at ail material. 
The court properly instructed the jury that his entering upoû the service 
of the Company as a switchman must be regarded as voluntary. The 
général yard master was not présent, and no instruction was given Mealer 
by the night yard master on the occasion of his receiving the injury, ex- 
cepting to uncouple the cars, or, in other words; to render, under ordi- 
nary and usual conditions, the very service that he had, by his contract 
of employment, engaged to render, and the incidéntal and natural risks 
of which he had thereby agreed to assume, and which he did assume 
when he eiitered upon the employment. 

The motion to direct a verdict was rightlymade at the close of ail the 
évidence. RmdaU v. RaUroadOo., 109 U. S. 481, 482, 3 Sup. Ct. Rep. 
322. The exception taken to the overruling of that motion, and to the 
portions of the charge above considered, are sustained. The judgment 
below Will be reversed at the costs of the défendant in error. 



Baltimobe & 0. R. Co. v. Andbews. 
(Circuit Court <if Appeals, Siacth Circuit. June 6, 1893.) 

l. Cntctnr Court ov Appbals— Datb os Ckbation. 

Act March 8, 1891, oreating circuit courts of appeals, took «ffeot Immedlately, b9 
as to permit appeals to the new courts to ba takea at once. Railroad Go. y. Ben- 
nett, 49 Fed. Rep. 5Ô8, f oUowed. 

IL COSBBVAlPrS— Ck)LLIDlK8 TbAINB. 

A bràkeman on one train is a coservant of the couduotor and engineer of another 
train, and, if killed in a collision caused eutirely by the négligence of the latter, 
the company is not liable. RaWroad Co. v. Basa, S Sup. Ct. Rep. 184, 113 V. S. 
877, distinguished. 

Error to the Circuit Court of the United States for the Northern Dis- 
trict of Ohio. 

Action by Samuel P. Andrews, administrator of the estate of Charles 
Reynolds, deceased, against the Baltimore & Ohio Railroad Company. 
Verdict and judgment for plaintiff. Défendant brings eiror. Reversed. 

J. H. CoUins, for plaintifif. 

W, W. SkUea, for défendant. 
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Before Jackson, Circuit Judge, and Sage and Swan, District Judges. 

Sage, District Judge. The action below was brought to recover dam- 
ages for the death of Charles Reynolds, alleged to hâve resulted from 
the négligence of the défendant below. On the 14th day of February, 
A. D. 1890, the deceased was a brakeman on wesb-bound freight train 
No. 37, on the Chicago division of the railway of the défendant below, 
and while in the discharge of his duty as such was killed in a collision 
with east-bound freight train No. 88, near the town of Bairdstown, a 
station on the line: of said road. It appears from the bill of exceptions 
that upon the trial testimony was introduced on the part of the plain- 
tifF, and also of the défendant, "proving" that train No. 88, on the date 
named, left Garrett, Ind., with Théodore Cruder acting as conductor, 
and J. M. Smith as engineer. It "was run under the exclusive orders, 
direction, and supervision of the train dispatcher and the superintendent 
of the Chicago division of the defendant's railroad." The train dis- 
patcher gave instructions by telegraph to the engineer and conductor as 
to the movements of the train, directing when and where it should stop, 
where it should pass other trains, and ail other matters connected with 
its running and management. While it was at Deshler, a station on 
the line of said road, a telegram was sent by the train dispatcher, and 
delivered to the conductor and engineer, ordering them to meet and pass 
train No. 37 at Bairdstown, but both the conductor and engineer made 
the mistake of reading "Bloomdale" instead of "Bairdstown," Bloomdale 
being a station east of Bairdstown, and, so reading the order, ran the 
train past Bairdstown without stopping, the conductor of train No. 37 
having an order from the train dispatcher to meet No. 88 at Bairdstown, 
and moving his train to that station. The resuit was that the trains 
coUided, and Reynolds was killed. But testimony having been offered, 
on behalf of the plaintiff below, tending to maintain an allégation of the 
pétition that the conductor of train No. 88 was incompétent, and the 
engineer not only incompétent, but of reckless habits, the court sug- 
gested to counsel that, as négligence of both the conductor and engineer, 
in not correctly reading their orders, was conceded, and as, in the judg- 
ment of the court, the testimony upon the other issue was not sufficient 
to support a finding in favor of the plaintiff, the case be aliowed to go 
to the jury upon the sole question of the négligence of the conductor and 
engineer in not properly reading their orders, for the reason that, in the 
opinion of the court, that négligence made the défendant liable in law, 
and it was not therefore material or important that the jury should dé- 
termine any other question. This suggestion was accepted by counsel, 
and the court then proceeded to charge the jury. The portion of the 
charge upon which the questions to be hère decided arise is as folio ws: 

" There is no fact to be submitted to you in this case. The défendant, by 
Its counsel, concèdes that the conductor did not properly read his instructions, 
and by such négligence caused the accident complained of. ïhe conductor 
in this instance, the court instruets you, as a matter of law, represented the 
défendant. The conductor' s négligence, therefore, was the négligence of 
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th6defén&fltit,'àtid, tbeîplaintiff hâvîng beeni witbont fault, tbe défendant is 
liable for the injury sustained. It is therefore solely a question of damages. " 

Tbè jury Tétumed a verdict for the plaintiff' on tïie 24th of April, 
1891, vïpoïi \Vtïibh, a nïotiôn for new trial having been overruled, a judg- 
mènt f()ri$4|Q0O was, on the 29th day of July, 1891', rendered agâinst 
the défendant?, alid the cause was thèh brought to this court by proceed- 
inga in èrror. The défendant in errôr objècts tô the jUrisdiction, that 
the vetdict 'having been found before the Ist of July, 1891, for less than 
$5,000, thèekse could not be brought hère by proceedings in error. It 
was held m RàUioay Go. v; Bmnètt, 49 Fed. Rep. 598, (decided by thia 
court October 6, 1891, aûd repôrted in No. 6 of the advance parts of 
the United Stktes Courts of Appeals Reports,) that while the then existing 
jurisdiction crf the circuit courts and of the suprême court was preserved 
up to thé iàt of July, 1891, as tô àll appeals pending or taken before 
that date, there was àlso à rijght of appefel to the circuit courts of appeal 
from thé tiihe the act was pàssed; and, consequéntly, that the writ of 
error in'that case, which was taken on the 24th day of June, 1891, was 
properly'takéi, and that this court had jurisdiction of the case. The 
court citèd, as sustaining this ruling, Inre Claasen, léÔ U. S. 200, 11 
Sup. Ct. Repi 735. The objection to the jurisdiction is overruled. 

There is but a single exception to the Charge, ànd that is a gênerai one. 
The only question to be eonsidered is whether, upon ail the évidence, 
the verdict aïid judgment in favor of the plaintiff below should be sus- 
tained. More precisely stated, it is whether the plaintiff in error was 
liable to the défendant in error for the négligence of the conductor of 
train 88, which it is conceded eaused the collision and thedeath of Rey- 
nolds. If sd, the judgment must stand; if not, it must be reversed. The 
facts are not ih dispute. The suggestion made by the trial judge that 
the allegationë that the conductor and engineer of No 88 were incompé- 
tent, and thô engineer reckless, were not- suStainedby the évidence, was 
accepted by^bounsel for the respective parties. The jury was instrueted 
that the conductor reprèsented the raîlroad company, that his négligence 
was the nîêgligence of the company, and that, Reynolds having been 
without faùlt, the conipany was liable for damages resulting from his 
death. 

Gounsel for défendant in error, in support of this instruction, cite nu- 
merous cases to which it may be aswdl at the outset to refer. Railroad 
Oi.v. Ross, 112 U. S. 377, 5 Sup. Ct. Rep. 184, is clearly distinguish- 
a,ble from this case. There the injury to the plaintiff, a locomotive 
engineer, was received in a collision eaused by the négligence of the con- 
ductor df the train, to whdse orders he was subject. The court held that 
the railroad company widé liable, recognizing a distinction " between serv- 
ants of a corporation exercising no supervision over others engaged with 
them in the same employment, and agents of the corporation clothed 
with the control and management of a distinct department, in which 
their duty is that of direction and superintendence," and that "the con- 
ductor of a railway train, who commands its movements, directs when it 
shall stop, at what stations it shall stop, at what speed it shall run, and 
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bas the gênerai management of it, and control over the persons employed 
upon it, représenta the company, and therefore that for injuries result- 
ing from his négligent acts the company is responsible." It is insisted 
for the plaintiff in error that in that case the engineer's train was a reg- 
ular freightf running on schedule time, while in this case the trains were 
running under spécial orders by telegraph, directing every moveraentand 
stop. But in the Eosa Case the conductor was under spécial order by 
telegraph to hold his train at South Minneapolis until the gravel train, 
which was a wild train, should pass, and it was the conductor's neglect 
of that order which caused the collision^ Besides,/there is no différence 
in principle between the regular printed time-table or schedule, and a 
spécial schedule or time-table sent by telegraph. In either case the move- 
ment of the train is directed by the company, and in both cases the con- 
trol and management of the train under way, whatever the orders, are 
vested in the conductor, or generally in the conductor and engineer, — in 
the latter to the extent of authorizing him to disregard instructions given 
by the conductor in conflict with the regular schedule or with spécial 
orders; but the subordinates on the train are mère servants, entirely sub- 
ject to the orders and control of the conductor, and not supposed to know 
the contents of spécial orders, or even that they exist. As to them, the 
companj' speaks through the conductor, who is therefore, in that behalf, 
80 far as they are concerned, the représentative of the company. In the 
Ross Case, ihe conductor faiied to show his spécial order to the engineer, 
as it was his duty to do, and hence the engineer was in fact altogether 
a subordinate. In this case Cruder, the conductor of train No. 88, had 
no supervision or control over Reynolds, brakëman on train No. 37, and 
there was no négligence on the part of the conductor or the engineer of 
train 37. The négligence was exclusively that of the conductor of train 
No. 88. Railroad v. Eoss is therefore not an authority in favor of the 
défendant in error. 

RaUroad Go. v. Herbert, 116 U. S. 642, 6 Sup. Ct. Rep. 590, does not 
apply. That case was decided upon the ground that it was the duty of 
the railway company to look after the condition of the cars, and see that 
the machinery and appliances used to move and stop them were kept 
in repair and in good working order, and that if the person appointed 
by it, and charged with that duty, neglected it, and injury resulted, the 
company was liable, because that person, so far as that duty was con- 
cerned, was the représentative of the company. In that case a brakë- 
man was injured in attempting to set a brake which was out of order. 
The court held that the railway company could not delegate to a servant 
its duty to keep its cars and their machinery and appliances in order, so 
as to exempt itself from liability for injury caused to another servant 
by its omission. The principle governing that case was recognized also 
in Hough v. Railway Co., 100 U. S. 217, another case cited for défend- 
ant in error, as an exception to the gênerai rule exempting the common 
master from liability to a servant for injuries caused by the négligence 
of a fellow servant. Railway Co. v. Cummings, 106 U. S. 700, 1 Sup. 
Ct. Rep. 493, is an authority to the point that if the négligence of 
the company itself had a sharè in producing the injury complained of to 
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one of its servants the company was lîable, even though the négligence 
of a fellow servant was contributory also. But the point does not arise 
in this case. In Steamship Co. v. Merchant, IBZ J] . S. 876, 10 Sup. Ct. 
Rep. 397, the suprême court decided that the court below erred in not 
directing a verdict for the défendant, the plaintifif, the steward ess of the 
vessel, having fallen overboard because of the giving away of a railing at 
a gangway, against which she leaned in àttempting to empty a bucket 
over the side of the vessel. The porter and the carpenter, who, the court 
held, were her fellow servants, hadleft the railing insecure, knowing that 
it was so. ' There is nothing comforting to the défendant in error in that 
case. In RaUway Co. v. Botsford, 141 U. S. 250, llSup. Ct. Rep. 1000, 
the last of the citations fronii the suprême court reports in the brief, the 
only question considered or passed upon was whether a court of the 
United States has the power to order a plaintiff, in an action for an injury 
to the person, to submit to a surgical examination in advance of the trial, 
which has not the remotest relation to any question before the court in 
this case. The citation was probably by mistake or inadvertance. A 
number of cases from the Fédéral Reporter are cited, but they need not be 
referred to in détail. The cases decided by the suprême court, and cited 
and to be cited in this opinion, will be found to be conclusive upon ail 
the questions involved in this case. 

We turn now to Randallv. Railroad Co., 109 U. S. 478, 3 Sup. Ct. 
Rep, 322, cited for the plaintiff in error. That was the first case in 
which the court undertook to détermine who are and who are not fellow 
servants; not by a précise and exhaustive définition, for the îaw is, in 
its wisdom, chary of such' définitions, but by giving a définition sufB- 
cient for the décision of the case. The action was by a brakeman for 
Personal injuries received while working a switch by being struck by one 
of the compàny 's locomotive engines. The court, declining to weigh the 
conflicting views of the courts of the several states, held that persons 
standing in the relation to each other occupied by the plaintiff, who 
was brakeman on a freight train, and the engineman of another train, 
who, controlling that train, and driving his engine at a speed of about 
12 miles an hour, with no light except the headlight, and without ring- 
ing the bell or sounding the whistle, caused the injury, were fellow 
servants, neither working under the order or control of the other, and 
each, by entering into his contract of service, taking upon himself the 
risk of the négligence of the other in performing his service; and, there- 
fore, that neither could maintain an action against the corporation, their 
common master, for an injury caused by such négligence. The relations 
of those persons, each to the other, were not in any material respect, or 
in a single essential, difi'erent from the relations of the plaintifï' below, a 
brakeman on one freight train, to the conductor and engineer of the 
other freight train. In the Randall Case the engineer was in command, 
and by his négligence in moving his train caused the injury. In this 
case the conductor was in command, or, if we say the conductor and 
engineer were jointly in command, we do not alter the case, and, by 
moving the train in négligent disregard of spécial orders, caused the in- 
jury. It is now easy to answer the question put by counsel for défend» 
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ant in error, namely, suppose in the collision a brakeman had been 
killed also on train No. 88, and the administra tor of his estate had 
brought suit to recover. Under the rule in the Ross Case, the court 
■would direct a verdict for the plaintifF for such sum as the jury might 
award, instructing the jury that the conductor, by reason of his control 
and management of the train, represented the company, and that his 
négligence was the négligence of the company. Next comes on the case 
of the défendant in error. Upon what theory, ask counsel, could the 
court instruct the jury in that case that the conductor of train 88 was 
not the représentative of the company, but only a fellow servant? This 
is a fair test question, in effect calling upon the court to reconcile the 
Ross Case and the RandaU Case. They are not at variance. The expres- 
sion "représentative of the copipany" was used by the suprême court in 
the Ross Case in a limited sensé, having référence to the conductor's re- 
lations to those subject to his orders, and not in an absolute or unlimited 
sensé, which is the sensé necessary to give point to the question. The 
court said, referring to the conductor: "In no proper sensé is he a fel- 
low servant with the fireman, the brakemen, the porters, and the en- 
gineer. The latter are fellow servants in the running of the train under 
his directions; as to them and the train, he stands in the place of, and 
represents, the corporation." Applying the expression relatively, as it 
was applied by the suprême court, the conductor of train 88 was the 
représentative of the company as to the engineer, the fireman, and the 
brakemen on that train, because they were under his direction. Eut the 
conductor of train 88 occupied no such relation to the employés on train 
37. He had no authority over them. They were entirely independent 
of his direction or control, being subject to the conductor of their own 
train, and therefore the plaintiff below was not entitled to recover. The 
charge was erroneous because of the failure of the trial judge to recog- 
nize the distinction above pointed ont. Under the authority of the 
Randall Case, the jury should hâve been instructed that the plaintiff be- 
low and the conductor of train 88 were fellow servants, and a verdict 
directed accordingly. As it was, the conductor was recognized as the 
représentative of the company, not only as to its employés over whom 
he was placed, but also as to those over whom he had no authority 
whatever, and was not, actually or constructively, or in any sensé, a 
représentative of the company. 

The law controlling this case is well stated in Railway Go. v. Devinney, 
17 Ohio St. 198, as follows: 

"A railway company is not liable in damages to a brakeman on one of its 
trains for injuries sustained by him in a collision of his train with another 
train of the same company, where the collision occurred by means of the nég- 
ligence of the conductor or engineer, or both, of such ot'her train, unless It 
appear that the company was guilty of a want of ordinary care in the sélec- 
tion and employment of ati incompétent conductor or engineer, through 
whose négligence the collision occurred." 

The exception to the charge upon the trial below was well taken. 
The judgment wiU be reversed, with costs. 
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XTni'tbd States t). Tobnbb rf al. 

' ' fUtotrtct Cowrt, JD. South CaroMwo, ïT, I>. ISabniaiy 30, Î8M»Î 

1. BCIWCntUCpr, OF StTMMONS-r-AOTIOÏf ON DlSTIU-"»'» BojtD. 

In an aëtlba On a âisUller'B bond fOr thé performance of certain dùties, to reoover 
: for bi-eachof aome:oI its- conditions, a snmlnons which gires notice that, in case of 
dpfault, plaintl? will pray j udgment for the relief demandod In the complaint, is in 
gOod form. 
Si ■ Samb— Ambnbmbnt. 

A snnraiont Inusd <mt of fte aistrfct court, and bearin? lio seal of the district 
court, but the teste of the cMef justice, instead of the district judge, as required 
by Rcv. St. i 911, is defective in thfi lâtter particular, but is not a void pro- 
eess and is amendable. Rev. St. g 954, 

AtXiàw. Motions in arrest of judgment. 
4¥ai Lathrop, U. S. Àtty. 
M. P. Ansd, for défendant. 

SiMONTON, bistrict Judge. This action was on a bond gîven by Tar- 
ner,,^lth Feek and Hughes as sureties. Summons and complaint were 
is^ijeâ against them jointly, and judgment was had by default; the court 
hearing the cause acid ordering judgmpnt. Subsequently, Hughes, com- 
ing iû by çounsel, without objection, moved for a new trial. The mo- 
tion was refused. The case now cornes up on motion in arrest of judg- 
ment by each surety severally. The grounds of the motion are the same 
in eâch ca.se, that the original summons issuing out of the district court 
bore the teste of the chief justice, and not of the district judge, and that 
the summons gives notice that, in case of default, plaintiff will pr^y judg- 
ment for the relief demanded in the complaint; and the complaint de- 
man(|s judgment for a sum of money certain. 

The last ground will be disposed of. Under the rule of court in force 
at the date of this summons, when the complaint is on a liquidated de- 
mand, the summons should state that, in case of default, judgment 
would be asked for the sum liquidated. In ail other cases the notice in 
the summons should be that, in case of default, judgment would be 
asked for the relief demanded in the complaint. In this case the action 
was on a distiller's bond foir the performance of certain duties. It was 
not on the penalty, but for the nonperformance of some of the condi- 
tions, of the bond. The demand was not liquidated, and the form of 
notice in the summons was correct. The complaint set out the parts 
of the condition which wére broken, and the money penalty for each, 
and properly asked judgment for the aggregate. TMs ground for arrest 
of judgment is overruled. 

Thé more serious ground is the one first stated. The act of 1792 
(Rev. St. § 911) requires ail process issuing from the district court to 
bear the teste of the district judge, or, when that office is vacant, of the 
clerk thereof. Our rule requires every summons, exécution, or other 
process to conform to this section. This renders unnecessary any dis- 
Cuséibn of the question whether in this district the summons is process. 
It is not process in the state courts. The summons in this case bears 
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thé teste of thé éhief justice. It is defective. la this fatal? Section 
954, Rev; St., provides that "no summons, writ, etc., in civil cases, in 
any court of the United States, shall be abated, arrested, quashed, or 
reversed for any defect or want of form." Judge Choate, in Brown v. 
Pond, 5 Fed. Rep., at page 40, says that this power of amendment can 
only be exercised in cases where the court bas acquired jurisdiction over 
the défendant, or he has submitted himself to the jurisdiction; or, as 
Judge Blatchfoed puts it in Dwîghi v. Merrift, 4 Fed. Rep. 614, the 
power is power tq amend a defect in process. But there mustfirstbe 
& process to be amended,— ^omething to amend and to amehd by . The 
summons in this case bears the seal of the district court, and issued 
from the court. This gives us something to amend and to amend by. 
Peaslee v. Eaberstro, 16 Blatchf. 472. See, also, Chamberlain v. Bittersohn, 
48 Fed. Rep. 42. This being the case, the irregularity can be amended, 
as the summons wasisufEcient to bring the défendant into court. In- 
deed, there can be no question as to Hughes; for when he came in by 
attorney, ànd moved for a new trial, he submitted himself to the juris- 
diction. The motions in arrest ofjudgment are refused. 



Webee a al. V. Spokane Nat. Bank et al. 
{Circuit Court, D. Washington, £. D. May 27, 1892.) 

1. Natiosai, Banks— Limitation ov Indebtbdne;ss— Construction of Statctb. 

Bev. St. S 5302, providing that national banks shaU notoontract liabilities In ex- 
cessof tUçlr paid-up capital stock, exoept upon notes of circulation, acconnts for 
deposits, etc., does not intend that such items of liabillty shall be excluded in de- 
termining whether the indebtedness of a bank exceeds its paid-up capital stock at 
the time it incurs a liability as guarantor. 

55. BaMB— DBrÈNSES— ESTOPPEI.. 

In an action against a national bank and its receiver on a promlssory note, de- 
fendants may avail tbemselves of the défense that the note was ezecuted in viola- 
tion of Rev, St. § 5302, providing that national banks shall not contract liabilities 
in expess of tbeir paid-up capital stock. The note being void as to the bank, it is 
. not estopped to sèt up the défense in question. 
8. Saks — NoTifeB to Cbeditor-^Presumptions. 

A business man, acceptihg the note of a national bank, is presumed to know the 
financial condition of the bank, and that at the time of the éxecution of the note it 
had alreadyincurred indebtedness in excess of the limit prescribed by law. 

At Law. Action by 0. F. Weber <fe Co. against the Spokane National 
Bank and H. L* Chase, receiver, upon three promissory notes. Jury 
instructed to find for the défendant. Motion for a new trial denied. 

Theother facts fully appear in the foUowing statement by Hanford, 
District Judge: 

The notes in suit were drawn in favor of the plaintiffs, as payées, and 
signed by Charles Hussey, as maker. The défendant the Spokane Na- 
tional Bank is an anomalous indorser, having signed the notes upon the 
backs thereof beforc delivery. Said notes were given in payment of an 
account for bank fùmiture and fixtures supplied by the plaintiËfs for a 
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building ownçd by said Hussey, and occupied by said défendant as hîa 
tenant. The receiver défends on the ground that the bank is not pri- 
inarily liable as a maker of the notes; that it could not legally become 
bound as a surety; and, if bound, inasmuch as the principal debtor has 
not been proceeded against, and no reasons are assigned for not having 
collected from him, nor for the failure to join him as a party défendant, 
its liability as à guarantor of the notes cannot be enforced in this action. 
It was shown by the évidence that the furniture was snpplied at the 
instance of the officers of the bank, and that crédit was given by the 
plaintiflfs to the bank, and not to Hussey, but, as between the bank and 
Hussey, said furniture and fixtures belonged to Hussey, and the same are 
not assets of the insolvent bank in the hands of .the receiver. The receiver 
in his answer also pleads, as a spécial défense, that at the times of the 
making of the notes, and sale of the furniture in considération, for which 
they were given, the bank had already incurred indebtedness, and be- 
come liable for amounts aggregating a sum much greater than the amount 
of its paid-up capital stock; sothat by section 5202, Rev. St., it was then 
prohibited irona becoming liable upon said notes, either as maker or 
guarantor, or upon an account as purchaser of the furniture upon crédit. 
The case was tried by the court and a jury, and, after introduction of the 
évidence for both contesting parties, the recel ver's attorney moved the 
court for a peremptory instruction to the jury to render a verdict for the 
défendants, whjch motion was granted, and under instructions from the 
court the jurj»^ returned a verdict for the défendants. A motion for a 
new trial was interposed and submitted upon the arguments made upon 
the motion to instruct. 

Foffster, Wàkefield & Wikoff, for plaintifFs. 

P. H. Winston, U. S. Atty., H. M. Herman, and J. W. Fdghm^ for re- 
ceiver. 

Hanford, District Judge, (after stating the facts as abave.) The évidence 
introduced upon the trial was sufficient to bave warranted the submission 
of the case to the jury upon the question whether the bank was in fact 
the purchaser of the furniture, and liable as the principal debtor and 
maker of the notes, or a mère guarantor; but, in my opinion, the spécial 
défense pleaded by the receiver is fuUy sustained by the évidence, and 
there was ho error in the instruction given to return a verdict for the de- 
fendants. The bank was fully orgauized and in opération more than a 
year before the inception of the indebtedness constituting the considéra- 
tion for the notes, and it was at that time liable to its depositors and 
creditors for sums ampunting in the aggregate to at least four times the 
amount of its capital stock; and by section 5202, Rev, St.," its powers 

'Rev. St § 5203, provides as foUowa: "No association shall at any time be indebted, 
or in any way liable, to an amount exceeding the amount of its capital stock at sucb 
time aotually paid in and remaining undiminished by losses or otherwise, ezcept on 
demanda of the nature foUowing: First, notes of circulation; second, moneys depos- 
îted with or collected by the aasoclatton; third, blUs of exohange or drafts drawn 
against money actnally on deposit to the crédit of the association, or due thereto; 
fourth, liabilities to the stockholders of the association for dividends and reserved 
profits." 
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were so limited tliat it could uoi become lëgally ^ouQd for any additioùal 
Bum, eltber upon an open account or aa maker or guarantor of thèse 
notes. The section of the statute referred to is not ambiguous, and I 
find no warrant for the construction of it contende^ for by counsel for 
the plaintiffs. I cannot assent to the proposition that congress bas, in 
fixing a limitation of indebtedness, intended to exclude from the compu- 
tation thereof liabilities upon notes of circulation, accounts for deposits, 
and for moneys coUected, biUs of exchange drawn agàinst actual crédit, 
and surplus accumulations belonging to stockholders, and to authorize 
the incurring of liabilities for other purposes equal to the entire capital, 
leaving no surplus whatever as a margin for safety or basis for confidence. 
The plajntifis insist that the violation of the statute by contracting debta 
in excess of the limit is not a défense available to the bank or the receiver 
who represents it. The receiver, however, represents, not only the bank, 
but also ail of its creditors and the government of the United States as 
well. If the government can, by any proceeding, enforce this law, the 
receiver can in this suit apply its provisions for the protection of the 
innocent depositors. Furthermore, there is no ground for estoppel, even 
against the bank. Contracta of corporations creating debts in excess of 
limitations fixed by their charters are void, and such debts are not col- 
lectible by law. Orampton v. Zabrîskie, 101 U. S. 601; Davies8 Oo. v. 
Diçkinsm, 117 U. S. 657, 6 Snp. Ct. Rep. 897; Mchfidd v. BaUm, 114 
U. S. 190, 5 Sup. Ct. Rep. 820, and 7 Amer. & Eng. Corp. Cas. 378, 
note, business men are presumed to know the financial condition of 
corporations to whom they give crédit, and, if one voluntarily becomes 
a creditor for an additional, amount after a statutory limit bas been 
reached, his position in a court of law is no better than that of one who 
knowingly becomes a party to an illégal contract. 15 Amer. & Eng. 
Enc. LAYt, 1138. Motion for a new trial deaied. 
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(Ciroutt Court of AvvecOs, Eighth circuU. May 83, 1898.) 
Watt. 

1. JUBOBS— DlSQUALiriCATIOK— PbIOR SbRVICB AS TaLESMA». 

UBder Rey. St. g 812, as amended by Aot Cong. June 30, 1879, { 2, a Jnror called 
•sa talesman is not subjeot to challenge merely because he has served as a tales- 
man In anotber cause in the same court and term. 
S. Same — Adoptino State Pbactioe. 

Aèt Cong. 1872, requiring fédéral courts to conform to state practloe "as near as 
may be, "only adopta such rules of state practloe as are not inconsistent with 
any aot of congress upon the same subjeot ; and henoo Code Civil Proo. Kan. t 
2i0, enacting that prier service as a talesmau In the same court and term sball bs 
sufflcient ground for challenge, is not binding oa fédéral courts, it beinir other- 
wise provided by Rev. St. U. S. S 813. — t » 

3. Ofinios BvDBNoie— Valim oj Goods. 

The purohaser of a stock of goods is compétent to testify as to its value ia as 
action agamst a marshal for wrongful attachment, where it appears that tha 
purchaser hâd assisted in taking the invoice at the time of the purchase, and had 
been selling from the stock threedays at the time of the seizure. and subseauentlv 
aold the balance not seized. 

V.ÔOi-.no.S — 47 
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4i WifiÈ^lfSbf AffftM^Mi tt Hw^^MAaBg. '■'"■.iii ^ ' .--i tf'* ■■l' i'- 

' J^ ImmJ^ purohaser ôrà stoo^ oîT Booft» fPandttletttlylBoid t>y îla tisbtVeit 

' ûébwt n%tmmàiio iSi ttae feoddé pùi^bàlMâ aùd pàidifoi^j/tuiâiWttei^/É portion o£ 

i itftfl s^»hnW»iil?ft?nt,\yrongi«U* att(»0i(9d.,tf a marsfial agiJbJie; property ol jtho 

4 T<en4pA tbé^a'vw oa^not deioat. an adiionfor damages oy sKowing an ftd]adl- 

ctitî6ii'6l'ait8%coat>t Aàt after thêst^àtaïe tbe goods stIU i:etttliiëd by the pur- 

.<: ^f^eri3iriqveflf,B{i0blent'^aluetO'rei4i)^(fp him for tbe pi^rehase price act,aal^ 

|>^idi ,,-,'. -f i ' / . ' , ' ^ 

! ' ' ' < E^i^eïoè (lirta tbe tamoanbceali;^ iby'tl» piurahager f roitt^tt^f i ^ods not seized, 
j : ; Mid,t|Mtaç|flaQt)ai^^QP^PS,Qf tbe salç, ntay do Introducod in rebnttal, for the pur- 
pose df fimliig {hé ci^lw 'Of the marshal tUattbe Value' ttf'sticïi'gobaswasso 
~ . larliaiy IuJësmbs of tw^pxtloepàid as tosliow \lraut of goodifaltb on the purobaser's 

8, BAtfB-r-ËTroKNOB— ÂDMISS|BILiTt. . ' 

'' À i^w>l^àle'mérûbàDC'80ia-:E}oOâtf to ii'i^taUer^ and tbé afterwards sold 

Us wbJ()]!9j;4tl90^M A tUfi|,p9rsobi I Thç^ ipercbant t^ap sued toribeprice, and at- 

taoliedjba^ of ,tbe stock ais the propérty of ibê retailer, on thé g^ound that bis sale 

' tlièi'éw'fcâS îtt ïrim* 'ot cWdïtor*. Bëlét tbit^ in an tkciion by tUe thlrd persou 

,' ag&in^l t)^tKa4r«l>al fçwjW i^jagf al^ttaçjn^nt, It yras, in^materi^ wbether the p^r- 

chasB^rpIn, theineroa^nt wais Îraudulént,'.às1)y the fôEài'of bis itction hé hàd af- 

' 'artaéâ tnâ ¥ëtatlei"B* tl^é { éttd tbe oUly q'iie^tiàb was whétheir tbéré was such f raud 

:;tsilpvt)K!» Bal{!J:ltOitt(e tbir(|(iier&pp,asprevifpted.|ltle from p^s^ng to him. 

Un à ^ûéstioii^ to wh'étber'the pui'ëhàse from an tnàoiveùt' débtor for C6,000ot 
* stock of gocBlB invoieed : atiliaiOOO wte JB/f mud of créaiton^ it Is eri'or, to charge 



f^«Ds vifb^4uer^l^ui):^ wpuld hav^ deyeloped. 

*;'i» E^V i6,WëGiremt Court 'oftHe'Utiiled States foï the District of 
Eàhsas;/ ■^■''/■■' ■■ ' ''■' "■'■■■■'' '• -'-^^ .'':'■'■■ '. ■: •■'• ",. 
'■ At ï^w';* ' Abttonby E.OoKînô and W. H. Birfetchi trading as CoUins 
& Brétài^, àgàlçist R. £. \t'ialker, Janies McMurray, Charles' HoWàrd, and 
Â. J/Paririd^e, ïor'dâlÈnàgeS for wlfàngfuràttafihmettt. Verdict and 
'jiidgftiebi"fdl''plàihtïffs. D^ ReVersed. 

«■W. È/^i-Mn ttjd WiUard Kline, iàt plàintiffa in error. 
C. S. Bowman and 0;BttcAer, for defehdàinta in error; - 
Before Caldwell and Sanbobn, Circuit Judges, and Shibas, District 
Judge. 

Shibas, District Judge, From the record in thia cause it appears that 
in the spring of 189(îfaïîd'preWotiB'théreto,one^ Henry Cannon was en- 
gaged in the jpQergantile business atNeyiçton,Kan. Beçpming insolvent, 
he sold hié éiilire stock of gbods to j^^Êe firm of OoUihs & Bretch, they 
agreeing to pay therefor 50 cents oh Une dollar of the cost marking. The 
goods inyoiced «^l)pu,t f 1(2,000 at the çièst priée, for lybîçh thé purchaslng 
fîrm gavé their check in the suin of MjOOO. E. H. Van Ingen & Co., 
creditors of said Cannon, broûght an «otion, aided Irjr^ttachnient, in the 
circuit çoUsrtrpfthe Uniftpd States for the district of Kansas, for the pur- 
J)08e of reooyering the d.*lït due theto from Cannon, and caused the writ 
|)f attacljhieRt to jjfi ït}5»iëd uppnpart pf the stock transferred to CoUina 
<fe Bretobi- whô'therettpbh sued the m^rshal and bis deputies for the dam- 
ages caused them by such taking of H^ib Jgpods^ i,Xhe case wftstriediia 
the circuit Court for the district of Kansas, and a verdict and judgment 
Tï^ere rénâv^red in'fayôV;pf the plaintiffs^^ whiçh the présent Writ 

of error waa Bued oatfrom this courte 



■ The prfncipal Iquestîdn diaéuased by cOunsel in support ofthe errera 
alleged arîse^ upon tliB rulingiofthôtrial court in oyerruling a challenge 
madè for cause by plàintifis in error to a juror ealled as a talesmani the 
groundof challenge being that theiperson so calledhad, duringthe same 
term of said court, served as a talesman on the trialof anothér cause, and 
^as therefore subject to challenge under the provision of section 270 of 
the Kansas Code of Civil Procedure/whioh enacts that service as a tales- 
man ou the trial of any cause in the same court aiid term is ground for 
challenge. The question for. décision is whetherthis section of the Kan- 
sas statute is applicable to cases pending.in a fédéral court of that state. 
The argument is that the aot of congress of 1872.makes the state practice 
the rule for the guidance of the fédéral courts. If there was no législation 
hy congress upon the subject-matter, the argument might beconclusive; 
but it is well setUed that the practice act of 1872 does not put in force 
the state statutes in regard to matters touching which congress haslegia- 
lated. In> that event, courts of the United States are bound to look to 
the act of congress aë their guide, and the provisions of the state law are 
deemed inapplicable. Thus in Ex parte Fiak, 113 U. S. 713, 6 Sup. Ct. 
Rep. 724, itis said: 

"But the act of 1789, which madethe lawa of the atates riiles of décision, 
made an exception when it waa •utlierwise provided by the constitution, 
treatips. or statutes of the United States.' Tlie act of 1872 evjdently con- 
templâtes the aanie exception by requi^-ing the courte toconiprm tosiate prac- 
tice as neàr as may be. No doubt it woiild be implied, as to any act of con- 
gress adopting state practice in gênerai terms, that it aiiould not be inconaist- 
ent witli any express statute of tlie United Statea on ttié aame subject. There 
are niimt^ioùa acts of cpngress prescriblng modes of procédure in the circuit 
and district courts of tlie United fStates at variance with tlie laws of the atates 
in which the courts are lield. Among theae are the modea of impaneliiig ju- 
rois, tlieir qnahiicationa, tlie nuiiiber of challenges allowid to each party. 
» * * We think it may be further added, in the same direction, that if 
congresa haa legialated on tliia subject, and preacribed a defînite rule for the 
government of ita own courta, it ia to that extent exclusive of any legialatioa 
of the atatea in the aain<- matter." 

Section 812 of the Revised Statutes of the United States déclares that — 
"No person shrtll be aunimoned as a juror in any circuit or district court 
more than once in two yeara, and it shall be autlicient cause of ctiallenge to 
any juror, ealled to be sworn in any causé, that lie haa been suromoned and 
attended aaid court as a jurur at any term of said court held wilhin twoyears 
prior to the tfnie of sucb challenge." 

By the provisions of section 2 of the act of Jnne 30, 1879, it is enacted 
that no person shall serve 33 a petit juror more than oneterm in any one 
year, thus shortening the time named in section 812. Section 812 dé- 
clares that "it shall be sufficient cause of challenge to any juror ealled to 
be sworn in any cause that he bas been summoned," etc.; thus includ- 
ing ail persons ealled to be sworn, whether they are members of the reg- 
ular panel or are ealled as talesmen. Thus we find that congress has by 
législation deterrained when a person ealled to serve upon a jury may 
be cballenged upon the ground of previous service in that capacity, and 
the rule prescribed by tbe state statute cannot, theiefore, be made appli- 
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cable in' tËe fédéral coiifti ; As it îs not daimed that thé jûror who was 
cballëngedifhad been samisoned àn'd attended al an}' term prior to that 
at which hé was caUed as a fedeisman, no ground of challenge existed un- 
derth© provisions ofthestatutes of the îJûited States, and the trial court 
did not err in overruling thé challenge in question. 

Seveial assignments of efrror' are based upon the fact that Collins and 
Bretch, the plaintiffs ih the action, were permitted to teetify to the 
value of the goods teiken by the marshalj the ground of objection being 
that it did<iiat appeàr that ithéy were qnalified by previous expérience to 
testify «on the question ofv«lue. Both witnesses stated that they knew 
the character of the goodà tàken, and had been sdling from the stock for 
a few days before the seifeure by the marshal, and thoughtthey knew the 
fair value theireof. From the évidence it appeared that thèse parties had 
aided in tajiing the iûvoicé; of the goods at the time of the purchase. 
They had been in possession, selling the goods, for three days before the 
levy bythè marshal, and th.ey had sold Ont the balance not taken under 
the writ of attachinent,iahd'hence it appeared that they had some ineans 
of knowingthe value ofthegoods. Their testimony was therefore com- 
pétent, the jury being the judges of the weight thereof, and the trial 
court didnot-exr in admîtting the samè. 

It wàB'shoWn by the évidence'' thàt;àfter the levy of the attachaient 
by the taârshâi, certain othèr creditors bf Cànnon had sued çut a writ 
of attaèhmépt îri the stâtè court, fmd lévied the same Upon tlie remain- 
der offhestoç^.uot sejzeâby the marshal; that CoUius&'Breiçh, had re- 
plevied thèse goods in thftstate court» Btating in an affidavit filed in such 
casethat the goods so replevied were worth $6,000; that in the trial 
court Juûgment in the replevin suit wàs rendered in' fa vor of Collins & 
Bretch. ■'■'■'■:';•,• '; ':'/."■„,'., ' ., ' '., . .■,■',''■', 

In the case jit bar the ;â^fendants belq,^ offered eviid'ence tending to 
show.that^o.;a,ppealhadp]ç,W9uidbe taken, froni the judgment thus ren- 
dered iq the state court.' ; Upon, objection the court ruled that such fact 
was immaterial, and rejected the évidence. Error is assigned on this 
rulingj , Tfeie argument in, favor of the admissibility of ,the évidence is 
that it49„well sptûedihai, a, })opxifide purchaser of goods iraudulently sold 
by an insolvent debtor is; only protected to the extent of the payment 
made upto the time of notice of the fraud by the vendor, and therefore 
in thiS '"càSè it^as compétent to show that the goods replevied from the 
sheriflf were worth $6,000, and had been finally adjudged to be the prop- 
érty ofCôUîns & Bretch. i '.Tbe predaise doea notjustify the conclusion. 
If the pnrcbase made by Gollins & Bretch was valid, or, in other words, 
if they were 6ona^& punehasers for value, theybecame the owners, le- 
gally ànd «quitablyi of^thel^oods transferred to them, and their interest 
theréin eanhot-be limitedto the amôunt paid by them. Under the rule 
claimed to be^applicablè to the case,it is not held that the bonafide pur- 
chaser for value is ûot -the' owner of and entitled to ail the goods pur- 
chased in a;;giv«ji'caee; bdt'ifhe reçoives notice of the fraud before com- 
pleted payoïentof the pùrehase priée i» made, then he is required to 
withhold'|«iydieïi1) for thè beneflt of the creditors of the frandulent vendor. 
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The farfs of thîs case did not justify the application of the rule contendedi 
for, and hence the court did not err in rejecting the évidence offered. , 

It is further claimed that the trial court erred in admitting évidence 
Bhowing what sum had been realized from the sale of the goods remain- 
ing after the marshal had made his levy, together with évidence of thé 
expansés connected with the sale thereof. The theory upon.which this 
évidence was admitted was that it would throw some light upon thç 
question of the actual value of the goods sold by Cannon to Collins & 
Bretch. That question was certainly a material one in the case, for 
the adequacy or inadequacy of the priée paid was a cireumstance to bç 
weighed by the jury in determining whether the purchase was or not 
made in good faith. The évidence tended to show that the goods were 
sold by Collins & Bretch in the ordinary waj' of business, and that due 
effort was made to realize their fair value, and the resuit thereof woul4 
certainly be some évidence upon the question of the fair market value 
of the goods thus disposed of; and, as we hâve already said, this value 
was a màtter to be weighed by the jury in .determining the validity of 
the sale to Collins & Bretch. The évidence objected tp was introduced 
in rebuttal for the purpose of meeting the claim of défendants that th^ 
value of the goods sold was largely in excess of the price paid, anJ i\ 
wàs not érror to admit it. 

Several assignments of error are based upon the refusai of the court to 
give a number of requests submitted on behalf of the défendants. A rad-j 
ical error exists in ail thèse requests, due to the fact that they are not 
applicable to the issues actually on trial before the court and jury. It 
will be borne in mind that E. H, Van Ingen & Co. had not sought to^ 
rescihd the sale made by them to Cannon on the ground of fraud prac- 
ticed on them, but had afïirmed the sale, and had brought suit to recover. 
the price of the goods sold, aided by attachment. The issue of fraud on^ 
trial in this cause, therefore, did not arise out of the facts of the purchase 
made by Cannon of Van Ingen & Co., but out of the Sale made by Can- 
non to Collins & Bretch. No matter how much fraud existed in the pur^, 
chase made by Cannon from Van Ingen & Co., if the latter did not choose; 
to rescind the sale, but on the contrary affirmed it, then Cannon ownedi 
the goods by good title, and had the same right to sell the same as he' 
had to sell the other portions of his stock. Holding the title thereto, 
the sale to CoUins & Bretch passed the title to the latter, subject to the'. 
right of creditors to impeach such sale on the ground that it was in, 
fraud of their rights. To show the theory involved in the instructions 
requested by défendants, it is only necessar}'^ to quote the third and fifth 
of the séries, which are as follows : 

"Third. If Cannon bought the goods in question, or any part of them, on^ 
the strength of false and fraudiilent statements, and then sold and disposed' 
o£ the saoïe, and then used the money so obtalned for the same to pay debts' 
ofher than those incurred in the purchase of the goods, then such sale would be. 
in law fraudulent, and the iaw would imply that it was made for the purposeï 
of defrauding creditors." ; 

"Fifth. If Cannon, by reason of false statements as to his flnancial stand-., 
ing, obtalned the goods in question, or any part of them, and then sold théni 
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would hâve the i%l^o' P»S''<e^ste>ti bf snch goods, uiiIëSâ thêy bad passed into 
tbe haudsof bona]fide puri-bHseï^ foi value, witbuutitiùtlcfi;" 

: ■ ■■■'■,■ '' • ' ' ' ■■ ^-ul' ■ . ■ ' •i"' ' > )•-'■■ 

As already sàîd, if Vah Ipgeh & Co. did npt, assert a rîght to rescind 
tjie sale of the goôds made by them, but on the cont.ra,ry affirmed it, then 
the gOods so pOrchased were tfee prpperty of Cçinnon, aud he had the 
right to ffijlke ahy lawful disposition thereof that He nlîght choose, and 
îf he sold the siirie, and appliéd the proceeds io the payaient of debts 
owing by hîm, étïçh sale wçùid hot, as a matter of law, be held to be 
fràttdùlent as to crédit) jrs; rior, under such circumstances, would the fact 
that the gootls Had origihaUy beeri obtained by lrau4 ("^P™ Van Ingen & 
Cîb; ehtitle the cteditors of Canribn to the possession !of| the goods, as is 
clkitïied in the fifth request. It is clearly apparent that counsel for the 
défeûdants, in ail the requèsts^ submitted, mistook the issues involved, 
and'treàted the case as thoûgH Van Ingen & Co. bad rescinded the sale 
made by thêta, v?hich is not true; and hence ail thé instructions asked 
wè^e properly refuséd, and none of the assignnients of error based on the 
ïèl'uSM of thé coUrt tô give thèse requests are well taken. The trial court 
rightly apprehended the issue that was involved, and rightly instructed 
the jiiry that the matter at jss\je was whether the sale and transfer made 
by Cânnon to Collins & BrétcH was fraudulent and yoid as to the crédit- 
OiÀ'ofthe former. 

' Thé next question arising oh thé errors assigned is whether the court 
cbrrectly instructed the jury on tHe question ol'good or bad faith on the 
part of Collins & Bretch in connection with the pùrçhase made by them. 
Thé ninth instruction given by the court, and excepted to by the dé- 
fendants, fairly présents the question, the instruction being as foUows: 

"Ko. 9. Even if joii sliould Rn^ lliat it bas been shown by the greater 
weiglit of évidence tbat. in inaking'this sale to tbe pla.titifT of tbe gooda in 
question, Cannon intended to defratid bis cre<litors, as the défendants daim, 
but tbHt tbe plaintiiïs bad'no knowledge or notice of sucb fraud, then in that 
case you are to tind for Ibe plaintîlTs Upon the propositions I Iiave explained 
toyou. In otber wonls, to renderithissale void, buth the seller and buyer 
must hâve been actin^ in bad faith; and^ if tbe plaintifCs bouglit fiom Can- 
non in goud faith, they took a good title, whatever inay Ijave i>een tlie inten- 
tion of Cannon; that is, in tj)e absence of Itnuwledge upon their part of any 
fraud or misrepresentatiunii ùiaàe by bim." 

The évidence introducçd tended to show fraud on the part of Cannon, 
and this instruction, assuming that the jury might find the sale to be 
fraudulent on part of Cannon, then instructs the jury that they must 
find for the plaintifis, if it appears that the plaintiifs had no knowledge 
of such fraud; and, further,!tbat whatever may hâve been the intention 
of CanQon, the absence of knowledge upon their part of fraud or mis- 
reprèëehtation on part of Cannon Wôuld validate the sale to them. In 
the fifth instruction given by the court the jury wpre further instructed 
"that the évidence must show in some way, either by circumstances or 
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otherwisQ, i to your satisfaction, that plaintiSs bad knowledge of the 
Iraud." lu our judgment, thèse instructions are misleading, in that tha 
jury must bave understood therefrom tbat to defeat the sale on the 
ground ôf #aud actual knowledge of the fraudulent purpose of the ven- 
dor must be brought home to Collins & Bretch. True, it is stated tbat 
knowledge might be proved by circumstanc^, but still actual knowl- 
edge, proved dîrectly or circumstalîtially, is thé criterion fumished the 
jury for determining whether the yendees could be beld to be partici- 
pants ih the fraud of the vendor. The jury was not instructed that if 
the purchaae was made by Collins & Bretch under such circumstances 
as that the purchasers were thereby put upon inquiry as to the purposes 
of Çaunon in making the sale to them, and instead of making inquiry 
they ^voided doing so, thén the jury would be juâtified in holding them 
cbargë&ble with ail the facts due inquiry would bave developed. That 
such is the recognized rule in Kansas îs settled by repeated décisions of 
the suprême court of that state. GoUober v. Martiny 33 Kan. 255, 6 
Pac. Rèp. 267; Waferv. Bank, 46 Kan. 597* 26 Pac. Rep, 1032. See, 
also, Jione» v. ^mpsm, 116 U. S. 609, 6 Sup. Ct. Rep. 538. A fnll and 
very clear statement of the gênerai rule applicable to a question of tbis 
cbaracter is found in the opinion of Calowell, J., in ^ngar v. Jaœbs, 
11 Fed. Rep. 559. The facts of the case now before the court are such 
that the jury could not fairly décide the issue before them unless tbey 
viewed the facts in the light of the principle stated, and the court was 
therefore called upontoinstract thejury in regard thereio. Theomission 
to properlyinstruct the jury in this particular made the instructions given 
and excepted t6 misleading, and therefore erroneous; and, as the error 
touches à Vital issue betweeh the parties, the judgment below must be 
leversed, afid the cause be remauded to the circuit court, with iustrac- 
tioos tû graut a utiw triai. 



0»TTED States v. Perby, Dîst. Atty. 

(Cfpcwtt Court of Appeau, Eighth OireuU. Uay 28. 18(01) 
No. 66. 

t. DlBTKTOT ÀTTOBNBTB' PSBS— MrLBAOB. 

A district attomey is entitled to mileage for trarel by the most oonvenlent and 

?iractlcable routes la the discharge pf his officiai dutiea, though such routes are n«t 
be sboFtest routes. 

a. SaMB— DiSckBTION O» DlSTBIOT AtTORNET. 

A district attomey 1b entitled to mileage f rom his place of abode to the place of 
any examtnation, before a commissiouer, of a persou cbarged with crime, and to 
his per dièm for the ezamioation of such person before such commissloner, in any 
case wbere, in his judgment, it was necessary forhimta attend, and hedidactually 
attend, such ezaminauon. 

8. BaM'î -MlLBAOlî TO OïTIOIAL HbADQTTAUTERB. 

Where the district attomey actuilly and neeessarily trarels from tîie place ot 
hÎB abode to the place for ati examination, before a commlssioner, of a person 
charge^ with crime, in the dxsoharge of bis officiai duty. he is entitled to mileag* 
for snéh travel, notwlthstanding such place of examination is at the officiai 
headgaarten of andi district attomey. 
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4.;SjUifE— COMPBNSITION— SUNDA-TSAîn) LeOAL HOLIDATS, 

" Thô per dleWi' compensation allowedby Rev. St. S 834, to a district attorney at- 
, , ^t9Ji4ing court; «IseWUeEethanatMs place of abode, in the discharge of hisofÂcial 
dutles, cannot.be patd to him for Sundays or légal holidays oocurrÎDg durlng 
' ' t6ë térm of the court, because prohibited by the proviso to tho appropriation 
«et Of Marcb 8, 1JS87, (^ St. at Large) p. 541,} wbiçb to tbat estent amends Bev. St. 
I .4 824. 

Àppeal from the Circuit Court of the United States for the 13istnct of 
Kârisas. ' 

, potion by William C. Ferry, district attorney, against the United States, 
to rècover mileage and fées. From a judgment for plaintiff, the United 
States appeals. Reversed. 

/. If. Ady, for the United States. 

W. C. Perry,.W. H. Rosdn^n, and Chas. Blood Smith, for appellee. 
, Before Caldwkll and SA'NBOBN, Circuit Jùdges, and Siîikas, District 
'irùdge..',' :"''.'. 

Sanbqbn, Circuit Judge. "William C. Perry ,,the appellee, was United 
States district attorney for the district of IÇ^ansas from July 14, 1885, 
until ICovember 9, 1889, W^^Viring ail this time resided with his fam- 
ily at Ft. Scott, in that district,. : : He brought this action in the United 
.Statea circuit court for that âistriçt to recover mileage, fées, and emolu- 
pients under the provisions of chftpter 359, 24 St. at Large, p. 505, and 
âjudgpaent wagrendered in hjsfftvor below, from which the United States 
a,ppeflla. In the performance pf bis officiai duties he traveled from his 
place ofabode to the various places of holding the United States courts, 
ftudtp the various places of the examinations, before a Judge or com- 
missioner, of persons charged with crime, by the usual, most convenient, 
and; Qr^y practicable routes, hut thèse routes were not the shortest routes. 
He was paid his mileage for this travel by the shortest joutes, and the 
court below held that he was entitled to recover the différence between 
the amount of the mileage reckoned on the basis of the shortest routes and 
the amount reckoned on thê bàsis of the only practicable and most con- 
venient routes. This holding of the court is assigned for error. The 
appellee, in the performajice, of his oÇ&cial duties, necessarily traveled at 
various times frôm his place of abodeto the places of examinations, be- 
fore a judge or iCOiumis§ipusi\, of persons charged with crjme. His mile- 
age for this travel and his per dierti for attendance were disallowed by the 
accounting officers of the government, but the court below held he was 
entitled to recover them, aud this is the second, error complained of. 
Mr. Perry necessarily traveled at various times from his place of abode 
to Topeka, Kan., to attend such examinations before United States com- 
inissioners, and the accounting officers of the tjnited States disallowed 
this inileage because Topeka was the officiai heàdquarters of the district 
attorney, but the court below held he was, entitled to recover it, and this 
ruling is the third error assigned. Mr. Perry charged iri his accountthe 
fi ve dollars per diewi allowed by section 824, Rev. St. U. S., for 11 days, 
between October 15, 1888, and September 16, 1889, each of which tran- 
•spired during the session of the United States court, and was a Sunday 
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or légal holiday, and on each of whîch days he was necessarily away 
from his place of abode, and in attendance upon that court in his dis- 
trict. The court below held that he was entitled to recover $55 on this 
account, and this holding is the only other error of which complaint is 
made. 

The statule itself disposes of the first three errors assigned. So far as 
it is material to the questions presented by thèse assignments, it reads : 

"Sec. 823. The following and no other compensation shall be taxed and 
ailowed to attorneys, solicitors, and proctors in the courts of the United 
States, to district attorneys.clerks of the circuit and district courts. * * * 
Sec. 824. * * * For exaœination by a district attorney, before a judgè 
or commissioner of persons charged with criîne, five dollars a day for the tinaè 
necessarily employed. * * * For traveling from the place of his abode to 
the place of holding any court of the United States in his district, or to the 
place of any examination before a judge or cotnmissioner of a person charged 
with crime, ten cents a mile for going, and ten cents a mile for returning.V 

1. Utider this statute it is not only the privilège, but the duty, of the 
district attorney to travel by the most convenient and practicable routés 
in the discharge of his officiai duties, although such routes are not the 
sbortest routes, and wben he bas so traveled he is entitled to ten cents 
per mile for going, and ten cents a mile for retuming, over the routes he 
bas actually traveled, His compensation is not limited to mileage oii 
shorter, but impracticable and inconvénient, routes he does not travel' 
Any other rule would work great détriment to the public service. Thé 
sbortest traveled route between two towns is oiten so poorly supplied 
with means of quick and rapid transit that to foUow it, in the exigencie.'i 
of the public service, would so delay the officer that his services would 
become useless. The most convenient and practical route of travel is the 
usUal route of travel, and it is such because business and professional 
men, who are looking with keen vision to their own interests and to the 
accomplishment of the largest results in the sbortest space of time, uni- 
versally take that route, and thus make it the usual route. If the district 
attorney in his service of the government sélects the routes of travel choseil 
by the shrewd travelers who visit the towns and cities of this land in the 
interest of priva te gain; if he sélects, as the record in this case proves 
he did, the usual, most convenient, and practicable routes, in the perform- 
ance of his officiai duties, and is paid under the statute for the miles he 
actually travels on such routes, — his time and ability will thus be made 
most useful to the government, and the letter and spirit of the statute 
will bé complied with. 

2. A district attorney is entitled to his mileage from his place of abode 
to the place of any examination before a commissioner of a person 
charged with crime, and to his per dieni for the examination of such person 
before such commissioner in any case where, in his judgment, it was nec- 
essary for him to attend, and he did actually attend, such examination. 
No authority or aigument is presented in support of the claim that his 
mileage and per diem, were improperly ailowed by the judge below. In 
fbe assîgnment of error it is stated that this allowance sbould not bave 
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bfi^ i»pd,e"until the cçmptroller's office was sfttisfied that the naturç 
and importance of tbe ^xamina^ons demanded tfae présence of the dis- 
trict atlproey," The district attQrney is charged with the duty of attend- 
ing thèse .e;xai]Qinatiqns, and conducting them on the part of the United 
States, whenever the attendance of an attorney is needed. When a per- 
son is ipharged with crime, belore a judge or conjmissioner, he must dé- 
termine whether his présence is neçessary at the examination, and act 
upon his own judgment. There is neither law nor reason for the sugges- 
tion that hîs compensation is dépendent upon the opinion of the comp- 
troller oh the question ôf the necessity of his attendance. The statute is 
plain and vinequivocal, and ii bas been oeld not ouly that it entitles him 
to the per diem compensation while he is actually engaged in the exami- 
nation» before the commissioner, but also for his time while he is neces- 
sarily engaged iu the investigation of an offense in co-operation with the 
commifisioiièi' béfore thè àrrest is actually made, Stanton v. U. S. , 37 
Fed. Rèp^25â. 

3. Wihen the district i^ttprney actntilly and necessarily travels from the 
place of his abode to the place of an examination before a commissioner 
of a person cha.rged with crfirae, in the discharge of his officiai duty, he 
is entitled to mileage fDr,9«ch trave^l, notwithstanding such place of ex- 
amination is at the oiBp^«J headquarteps of such district attorney. There 
is no finding or; évidence in the record that Topeka, where thèse exami- 
nations before the commissioner to which Mr. Perry traveled were held, 
was the officiai headquarters of the district attorney; but the court be- 
low finds tha,t he actually attended tii«Be examinations, aud actually and 
necessarily traveled from his place of abode to Topeka to attend them, 
and the statute is imperative that he should bç allowed mileage iu such 
cases "from his place of abode." 

4. The perdim compensation proyided for a district attorney attend- 
ing court elsevrhere than at his place of abode, in the diseharge of his 
officiai dutiç?,h(y section 824, Rev. St. U. S., cannot be allowed orpaid 
to him forSundays orlegal holidays ocQurringduring the term of the court, 
beoause thetprovipo eontained in the act making appropriations Ibr sun- 
dry civil expansés, approved March 3, 1887, found in 24 St. at Large, 
p, 541, prQhibits such allowance or payment, and to thatextent amends 
the Reïise<i. Sbitutea. Compensation was provided for the district attor- 
ney for, attendance upon the United: States courts by section 824, Rev. 
St., in the foilowing words: 

"For each day of hia neçessary attendance in a court of the United States, 
when the court is held at tlie place of his abode, flve dollars; and for his at- 
tendance when the court is held elsewhece, flve dollars for each day of the 
term." 

In the act making appropriations for sundry civil expenses, approved 
March 3, 1887, is found, just subséquent to the appropriation of $225,- 
000 for payment of United States district attorneys, the foilowing pro- 

viso:,; .■ . : ;•,■,)'. /, ;■,' . ■...: . ./ : . ,■ '^ ■-,.' 

"Provifled, thîitheréaf tertio part oft'he appropriations made for the payment 
o£fejB£|;Qf)Ui(ite4 Stateatnarsihals ori/ttlerks.A^aU be usedto pay the fées of 
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United States tnàrshals or clerks upon any writ or bsnch warrant for tLe ar- 
rest of any person or persons who may be iadicted by any United State» 
grand jury, or against whoin an information may be Qled, wliere sucli persoa 
or persons is or are under a recognizanee taken by or bei'ore any United States 
cominissioner, or other offlcer authorized by law to take such recognizanee, 
and requiring the appearance of such person or persons before the court ia 
whicli such indictment is found or information is Sied, and when such recog- 
niziince has not been forf^ited, or said défendant is not in défailli, unless the 
court in wliich such indictment or information is pending orJers a warrant 
to issue; norshall any part of any money appropriated be used in payment 
ot -dper diem compensation tqany attorney, clerk, or marshal for attendanca 
in court except for days when court is open by tlie jadge for business, or busi- 
ness is actually transacted in court, and wlien they attend under sections flv» 
huntlred and eiglity-three, flve liundred and eighty-four, six liundred and sev- 
enty-one, six hundred and seventy-two, and two tliousand and thirteen of the 
Bevis«>d Stututes, which fact sliall be certiâed in tbe approval of tlieir ac- 
counts." 

Sections 583, 584, 671, and 672 relate to terms of court at which the 
jiidge cannot be présent, and court may be adjourned by his writtea or- 
der, or by the clerk, and section 2013 relates to a terra opened under 
the fédéral élection law. It is urge 1 by the appellee that this proviso 
has no application to this case, because the per diem compensation he 
seeks is not for "attendance in a court of the United States when the 
court is held at the place of hls abode," but for his attendance when the 
court is held elsewhere; and that in the latter case, as he was eutitled 
under section 824 to five doUnrs " for each day of the tenu," whetherLe 
was in court or not, the prohibition in the proviso of the use of any of 
the appropriations "for atteiidauCe in court, except when the court ia 
open by the judge for business, or business is actually transacted in 
court," was not intended to and cannot apply to the payment of hisper 
diem compensation " for each day of the term " when he was attendiag 
elsewhere than at his place otabo le. Such a construction of the pro- 
viso is too narrow and technical, and cannot be sustained. Under sec- 
tion 824, district attorneyS were not entitled to any per diem compensa- 
tion for Sundays and holidays in terin tiine when the court was held at 
their respective places of abode; so that, if the proviso does not apply 
to cases w hère they attend away frora their places of abode, it has no 
effect whatever on the per diem. compensation of district attomeys. If 
the proviso was ambiiîuoas, and the construction contended for by ap- 
pellee ihus makes it nugatory as to district attomeys, who are expressly 
named thereiu and maniléstly intended to be atfeeled thereby, wiiile to 
hold that it applies to cases of attendance of district attorneys away 
frora home makes the proviso reasonable, practical,' and efiective, the 
latter construction must be adopted; but, in our opinion, it is plain and 
unatniiiguous, and was intended by the congress to prohibit the pay- 
ment of any -per diem compensation to the njarshals, clerks, and district 
attorne^'s for attendance upon court at any place, on any day except 
when tîie court is open by the judge for business, or business is actually 
transacted in court, or they attend under the sections of the Revised 
Statnies there speoially mentioiied. That this is the proper construc- 



748 WVpmJJ^ ÇBPPBTEB, vol 50. 

tÎQB n»^ dearly appears when we consider the course of législation and 
décision tlpôû thia subject. The appellee also claims that tbis proviso 
was teiïipôrary in its effect, and had référence only to the appropriations 
inade ÎH tiie act in which it is found. This contention cannot be sus- 
taiiied. Under section 824, and a similar provision in section 829, rel- 
ative to marshals, a custom had grown up and received the sanction of 
the accounting. officers of allowing this per di&n compensation for Sun- 
days and légal holidays oecurring while court was in session during the 
term. ' MarshaVs Sunday Per Diem Oase, 5 Lawrence, Comp. Dec. 329. 
In the" àct niaking appropriations for sundry civil expenses, approved 
Au^u^t 4, 1886, (24 St. àt L^rge, 253,) a proviso was ioserted prohibit- 
ing tlie vse of any money, appropriated by that act for the payment of 
pim dien* compensation to clerks or marshals for attendance in court in 
exactlyithe same terms as in the proviso of 1887. It is perfectly évident 
that the purpose was to stop for one year at least the payment of the 
pef, çSem compensation to thpse officers for Sundays and holidays. The 
ae^i appropriation act includes the district attorneys, and makes the 
prohiJJ|tioa gênerai and permanent. It does not prohibit the use of any 
mpneyapptôpriatedby that act, but reads: 

"PrôTldèd, tbat hereaf ter no part of the appropriation made • * * shall 
be uSed ■*■ * * nor shallany part of any money appropriated be used, 
in pnymeatot a per die ml tôt attendaace in court, exceptwhen the court is 
Qpen by the judge for business, or business is actually transacted in court." 

, It wa^ perfectly competi^nt for the congress to increase, diminish, or 
in any jyay change the compensation of thèse officers. It was the con- 
gress that fixed their former compensation, and it is clear that congress 
intended by this proviso to change, and by apt and plain words bas 
chànged and diminished, the compensation fixed by section 824. That 
this law is found in an act making gênerai appropriations wiU not au- 
thorize the courts to disregard or explain it away. For many years it 
has been a common practice of the congress to enact gênerai provisions 
qf lawin the acts making appropriations, untilthere is nowlittle, if any, 
presumption that such provisions are not intended to be permanent and 
gieneral. The provision which deprived United States commissioners of 
docket fées in certain cases was part of an act making appropriations, 
and certainly not as plain and positive in its terms as is this statute, 
but it was beld to repeal the gênerai statute allowing docket fées. 24 U. 
é. St. 274; Faris v. U. S.,2S Ct. Cl. 374; McKînstry v. U. S., 40 Fed. 

tep. 813; (joodncAv. U.S,,42 Fed. Rep. 393; Calv^v. U.S., 37 Fed. 
èp. 762; Orawjord v. U. S., 40 Fed. Rep. 446. This proviso is plain and 
ùnàihbiguous. The intent ôf the congress is clear from the courseof dé- 
cision and législation that led up to the prohibition contained in it, 
andit must be held that the court below erred in allowing this $55. 
C(mveraev.U.8,,26 Ct. Cl. 6-11; McMuUm v. U. S., 24 Ct. Cl. 394. 
The appellee has presented and argued several questions relative to 
claims he made in the court below which were disallowed. As he has 
taken qo àppeal, we do not feel at liberty to consider tbem. U. S. v. 
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Ewîng, 140 U, S. 142, 150. 11 Sup. Ct. Rep. 743; U. S. v. Hîckey, 17 
Wall. 9. The judgraent ia reversed, and the cause remanded, with in- 
Btiuctious to jproceed theieia in accordance with this opinion* 



United States v. Bashaw. 

(drcutt Court qf Appeala, Mghth Circuit liay 33, 1893.) 
No. 25. 

1. DlSTBICT ATT0BNBT8— COMPBNBATÎON IN KBVBNim CàSBS. 

Under Rev. St, % 838, a district attoraey who has rendered gervices In the ezam- 
ioation of violations of the internai revenue laws, referred to him by the ooUector, 
is entitled to compensation therefor upon a certlflcate of the judge before whom 
such cases are triable, although no proceedingamay hâve beeu instituted. 47 Fed. 
Kep. 40, afflrmed. 

S. Samb— Pbaotiob CI' Dbpabtment. 

' ' - A rulihg of the secretary of thé treasury, and the practice of the departmént f rom 
1885, supported by an opinion of the attomey gênerai, from which the solicltor of 
the treasury disspnted, to the effect that district attorneys were not entitled to 
oompensàtïoil for such examinations unless foUowed by prosecutions, is not bind- 
ing upoh the courts, especially in vlew of a contrary décision by a district court in 
1885. '■ 
STATUTBS — AmENDMBNT— CONSTRDCTIOlî. 

Where an amendment changes the phraseology of a former act, it will be pro- 
Bumed that It was the intention to make a corresponding change in its meaning. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Pétition by Thomas P. Bashaw against the United States to recover 
for services rendered as a district attorney. Judgment for plaintifif. 47 
Fed. Rep- 40. The United States appeals. Affirmed. 

George D. Reynolds, for the United States. 

Thomas M. Knapp and Thomas R. Harris, for àppellee. 

Before Caldwell and Sanbobn, Circuit Judges, and Shibas, District 
Judge. 

Shieas, District Judge. At the September term, 1890, of the cir- 
cuit court for the eastern district of Missouri, the' àppellee brought an 
action against the United States to recover compensation for certain serv- 
ices rendered by him during the years 1887 and 1888 in the capacity 
of district attorney for the United States in said eastern district of Mis- 
souri. The pétition contained five counts, the second and third being 
based upon services rendered by the district attorney in examiniiig into 
a number of alleged violations of the internai revenue laws of the United 
States, and which had been referred to him for examination by the col- 
lector of the district, uhder the provisions of section 838, Rev. St. The 
triai court found in favor of the plairitiff on thèse counts, and from 
this ruling and the judgment based thereon the United States has ap- 
pealed to this court. 

The question at issue, as stated in thefirst, second, and fourth assign- 
ments of error, is that the court below eired in rèceiving any testimony 
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countsvoftbeipetitioQjior the reasdn that the facta therein stated did 
not show jwaycàpse : Of action against the United> Statea. Thèse facla, 
briefly stated, are that the collector of internai revenue for the first col- 
lection district of Missouri, during the years 1887 and 1888, reported 
to the plaintiff, as district attorney, that violations of the internai rev- 
enue laws had been committed in a number of cases; that the plaintiff, 
as required bylaw, ex^mined into thèse cases and the facts thereof, and 
after such inquiry and examination he reported thatproceeilings therein 
could not probably be Bustained, aind that the, ends of justice did not 
require prosecutions therein; that the services thus rendered were rea- 
sonably worth the sum of five dollars in each case; that plaintiff duly 
œade out his claim ibr expenses and services incurred and rendered in 
thèse cases, and submitt^çj the same to the district judge for the eastern 
district of Missouri, who duly allowed and certified the same; that said 
claiai, so certified, was presented to the treasury department of the 
Unitied States, and that the défendant: wrongfully neglects and refuses to 
pay the same. 

The question for deterinination is thus narrowe(î down to the single 
proposition wliPther, under the provîsfiôns of section H'âS ol the Revised 
Statutes, the district attorney is entitjed to compensation for services 
rendered/ in cases in which no prosecution is instituted; the theory of 
the govérnîîiéht being that to èntitle the district littorney to recompense 
for, services of this nature suit niu^t be^brought. Section 838, Rev. St., 
reads as JoUows: 

"It slialj be the duty of eyery district attorney to whom any collector of 
custoiiïsùrof internai revs-nlié sIkiII i'èport.accfirUlngtolrtw, anyna'e in whch 
any firié* pmiûty, or forfeittiVe lias Iwen i rïciirrt-d in tliedisti'icl of such at torney, 
for tlie violation- of any iHw of the Unitf J Stules relating to tlie revehiip, to 
cause the proper proceedings to, be coitiniraice i aiiil piosecnted witliont delay, 
for the tinfs, penaliies, anàfortVitures in 8u<-h case provi<led, unless upnn in- 
quiry -an I estttninniiqn, lies^iallilecidftlj.itsiieli proC' éd. ngs cannot prabalily be 
siistairied, or lliat the ends of public justice ilo iiot nquire that such procfedings 
be iiistiluted ; in wliicli case he sliall rt^poit tlie facts in customa cases to the 
secretary of the treasury, and iii internai revenue cases to tlie cuiiimissioner 
of internai T'VeriiJe.fiirtlveirdTection; Alid for tlie 'expenses im-urred and 
services rendered, in ail Bucl)i(rases ihe district attorney sball nceive anil be 
paid froiatli,e|tre)isury sucb;?4i^ as th^ «ecretary of tlie treasury sliall de«m 
just )tri.d,rei^!;)oi^j^ble, upun tlie rerjtiticateiif ll>e judge hefore wliora such cases 
are tried or disposed of: provîded, tliat the annu^d compensation nf such dis- 
trict attortieV sliall not ëxceeïl Uw maximum aiaaouut prescribed by law, by 
reason bf silch alluwance lihd piiyraent.'*' 

The section în expf-ess térms makes it Ihe duty of the district attorney 
to examine intô every casé bf supposée! violation of the internai revenue 
laws feiel'ried to hîm by th(? coUectpr, for the purpose of determining 
whethér prôcèedings for fines and pçnàltifcscau besustained,arid whether 
public jtiâtiée/requires thë insht^fio^^ proceedings; and in the cases 
wherein th^ doricIUBion is iti the affirmative, toinstitute the proper pro- 
ceedings, and in the cases wherein the çonclusiqn is against the pro- 
priety bf ^i'Oçeeding therein, theu the district attorney must report the 
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facts'.to thecdmmissîônér 6f intemfû reVeilUe. Thusît ia made theduty 
of the district attorhey to; examiné into ànd take action, either by in- 
stitution of proceedings or by report iadverse thereto to the commissioner, 
in every case of all^ed violation of the revenue iaws referred to him by 
the coUector, and then the section déclares that "for the expenses incurred 
a,nd services rendered in ail siieh cases the district attorney ahall receive 
and be paid from the treasury," etc. What cases are Included within 
the words "in àll snch cases?"] Do not thèse words dearly reler to the 
cases previonsly mentioned in thé section, to wit, the cases reported by 
the cdllectorto- the district attorney for examination? If the référence 
is to the cases reported by the collector for examination, and in our 
judgraent no other construction is admissible, then the section clearly 
enaots that the district attorney is entitled to be paid for expenses in- 
curred and services rendered in ail cases reported to him for exami- 
nation by the collector, regardless of the résulta of such examinati,pn. 
Unless compelled to do so by clear and unambiguous language, we 
ought not to hold that the congress of the United States in the enact- 
ment of a statute clearly intended to protect the individual citizen, as 
wèll as the- United States, against the institution of proceedings not called 
for in the furtherance of justice, warned the district attorneys of the 
United States that they could not expect compensation for the expenses 
incurrëd aiid the services rendered by themin makirig the examiuations 
providéd for' in the statute, unless they shouM find cause for the insti- 
tutioti of proceedinga, Such a construction would not only tend to de- 
featthevèry purpose of the enactment, but it wôuld, ineffect, place the 
govémibént ih the attitude of making the question of compensation for 
the services rendered dépend, not upon the fact of the rendition of the 
services, but upoû the fact that the conclusion reàched was in favor of 
the claiiii asserted by the gcjvemment. That which is demanded of the 
district attorney by the section in question is examination into facts and 
a détermination of what public justice requires, which services are cer- 
tainly judicial or gtwzsi judicial in their nature, and it is répugnant to 
ail just prînciples that compensation for judicial services should ever be 
made dépendent upon the reisults of the décision rendered.- 

The position takeu on behalf of the United States is clearly and briefly 
stated in a ruling made by Secretary ï'ûlger in 1884, and cited in the 
briefof counsel, in which he States: 

"I am of the opinion that the secretary can hâve no jurisdiction and hence 
no pu\<rer toonake an allowahce uniler that section, unless there isHJudge's 
«ertificate, aud that no judge caU: give the requireU certifleate exçept in cases 
that hâve heen • tried or disposed of before' him as judge." 

We agrée in the view that the baâis for the action of the secretary of 
the treasury iâ the certificate of the proper judge, but we donot concur 
in thei proposition that no certificate can be properly made except as tô 
•cases actually tried or disposed of before a judge. The section provides 
that the attorney shall "in ail such cases," — that is, in ail cases reported 
to hini fo*' examination, — be paid SUCh sum as the secretary of the treas- 
ury shall dieem just upon the certificate of the judge "before whoni such 
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càseâ aie tïîed or ctisposed of." Section 838 includes "violations of any 
îaw of the tJnitiBd States relating to the revenue." Thèse violations may 
Gccur in a state, a tërritory, or in the District of Columbia. The name 
or description of the judge before whom persons charged with violating 
the provisions of the statu tes of the United States in regard to cus- 
toms, internai reveiiUe, and the like, are triable dépends upon the locality 
whérein the offense may hâve been committed. Instead of detining 
by' officiai name of description the différent judges who are author- 
izèd to give the certiflcàtë when the offenses reported on hâve been com- 
ïdittèdita a state oriû a tërritory or in the District of Columbia, the 
séÊtion coverfl the whole ground by declaring that the certiticate shall 
bfegîVenby the judge "before whom such cases aretried ordisposed of;" 
in otheir words, thejud'ge who is compétent to try "such cases" is com- 
pétent* tO grant the oertificate. 

É willbe rem éffibered that the facts to be certifîed to are not matters 
àtisiiïg bh the trial of cases before the certifying judge. The services 
foi''which compensatîoià is sought under this section are ail rendered 
bèfpre slny proceedings in court are instituted, and the facts upon which 
thecertlficate is based «ftost be proven before the certifying jiadge, with- 
out Mgaïd to the question -whether a trial has been had or not, because 
thfeeTiïidence adduced on the trial wonld not show whether the attomey 
Jbadîocihad not incurred expenses or rendered service in examining into 
the <}asiô before the institution of proceedings. In other words, it is not 
Jieceasàry, in order toenable the judge to give the proper certiticate, that 
the eafles should hâve been tried before him, because ail that he could 
torn ion such trial would not give him the information upon which his 
certîâcate must be based, and therefore no weight can be given to the 
argument that compensation cannot be made to the attorney for services 
in (iaséaoot brought to trial, because such trial is needed in order to en- 
able the judge to niake the requisite certiticate. If this limited view of 
the section is correct,. it would follow that if a district attorney had ren- 
dered services in cases reported; to him by the collector, had brought 
suits thereon, and had tried the causes, but before his account had been 
certifîed to by the trial judge the latter had died or resigned, the attorney 
fiould not recover compensation because he could not furnish the certifi- 
câte of the trial judge, altjiough his successor in' office might certify to 
ail the necessary facts. 

It is also urged in argument on behalf of the United States that the 
prior action of the treasUry department should be given controUing 
'weight in the construction Of this section, on the familiar principle that 
in cases of ambiguity thè construction' 'put upon the statute by the de- 
^partment charged with its exécution, and which has been received and 
-jacted upon, should not stibsequently, be changed by judicial interpreta- 
ition;, except for cogent reasons. The facts of this case do not bring it 
within the rule invoked. Parties bave not acted, nor hâve rights been 
aequired, upon the faith or foundatipn of any rulihg by the treasury de- 
partment upon this question oT the right of the district attorney to com- 
pensation for services tendered; nor <fan it be properly said that there is 
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any settled departmental ruie adverse to the claim made by the district 
attomey; The section requires action to be taken primarily by the 
judge of the proper district in certifying to the account of the attomey. 
In 1885 this question was carefully exarained by Judge Teeat, then oc- 
cupying the position of district judge for the eastem district of Missouri, 
and he held that the district attorney was entitled to compensation for 
services rendered, regardless of the question whether proceedings were or 
wete not instituted therein. See In re Account qf Did. Atty., 23 Fed. 
Rep. 26. î!he conclusion then reached by Judge Tkeat has been recog- 
nized as the correct interprétation of thestatute in theeastern district of 
Missouri from> that day to this. Furthermore, in the opinion given by 
Attornfey-General Garland in 1885, and cited by counsel for the United 
States, it is stated that the soliciter of the treasury accords with Judge 
Treat in the construction of the statute; thus showing that there was 
not agrèement upon the matter in the departments at Washington. The 
fact that the secretàry of the treasury since 1885 bas been guided by the 
opinion then givènby the attorney gênerai, contrary to the views of the 
solicitor of the treasury, is not suÂBcient to prove an established :depart- 
mental rule, in view of the iurther fact that the raling of the attorney 
gênerai was adverse to that made and adhered to by the judges of the 
eastem district of Missouri when called upon to adjudge the question. 
On the contrary, from the record before us, it appears that this question 
bas been ■ an open one from the beginning, and that there is no just 
ground for holding that the district attorney is debarred from demand- 
ing at the hands of the court an interprétation of the statute, regardless 
of the action of the treasury department in refusing payment of his ac- 
count. In support of the position taken by the United States, the case 
of Stantonv. U. S., 87 Fed. Rep. 252, is cited, wherein Judge Ship- 
man held that if section 838 was the only one which relates or has re- 
lated to the question, the construction claimed by the district attorney 
would seem to be correct; but that as section 838 was an amendment 
in 1873 of the seventh section ofthe aet of July 18, 1866, and as the 
latter act expressly declared that compensation should be given for ex- 
penses incurred and services rendered in prosecutions for such fines and 
Personal penalties, it must be assumed, notwithstanding the change in 
the words used in the two stàtutes, that congréss, in the enactment of 
the amendment j only intended to include internai revenue cases with 
customs cases, and did not intend to change the provisions of the act 
of 1866 in regard to compensation to the attorney. It is a funda- 
mental rule ci construction that, if possible, force must be given to ail 
the words used therein, and also that, when a préviens statute is 
amended by an altération of the terms used therein, it is to be presumed 
that it waa the intent to alter the meaning of the préviens act in that 
particular. If it was the intent of congréss, in passing the amendatory 
act of 1878, to leave the question of compensation to the attorney un- 
changed, why was it that congréss struck eut the words "for expenses 
incurred and services rendered in prosecutions for such fines and personal 
penalties," etc., and inserted the words found in section S38Î The 
v.50F.no.9— 48 
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tnatariali^ïesriraptîon asi ithat th e ^brase'ology ' of i the ateitute .\^aa' ôhnageâ 
'.ti/OideFito; changelts meaniiig. The very fact that thé' prior act is 
apieodèd dèmoilBtrates; the iûtentto change thei pre-existin^ law, and 
theiprtsumption mti&tvbe that itwas intended to change the statute in 
àll *he 'f>àïti6ulars touching which wô find a material change in the lan- 
gtiageiof the act; ItVftccording to Uie theory of the Stanion Case, the 
onlyjpurpose of congréss in adoptingthe amendment of 1873 was tôadd 
intéràïÉd retenue càsef to the class bf cases whioh migbt be reported to 
the district attorneyfôc;his exaniination and action thereon, why change 
the labgbage ofthati clause of the aot of 1866 which limited theright of 
oènip^jBulion to er penses incurrèd abd services rendered in prosecutiona 
'fot^ iïies àbd pénalties?' It is admitted in the opinion in theStanUm Oase 
thfrta;hb ianguage found in section 838 justifies the construction put 
thereon; by the district attorney;' Tbis is tantamount to saying that 
this clause of section 838, if construéd by itself, daes not mean the same 
thingf àsithe correspondiiig clause; in the act of 1866. Is it not then a 
forosdgoonstruc!ti<m of seotiorijSSS to bold that the difiTerence in the lan- 
guagd'niufit go fornaught, upOilutliteassumption that cnngress only in- 
tendéi!îto:é»ilarge the statute of 1866 by dncluding within its provisions 
caseaaïis^iig under the inteilhal fcewenue laws? In our judginent, the 
chang«iiD^fke language' usec^dài Ibearaendatory act of 1873 must be 
giveniitsiegitiinate force; àndtbeMr and natural meaning of th» words 
usèd in thO' sfection oughfc oot tobe ikarrowed in the attempt to make its 
meaniiïg eanforra in thisjpartioulât to the previous statute. 

There .cannot be any doubt of the burdetis pîaced by the section upon 
the district attorney; It is plaimly made bis daty to examine into every 
case taported to hini by the odllectors of oustoms or of the internai 
-revenue^ abd to détermine whether tbey bhbuld 6t should not be prose- 
outed. No less direct and! unèquivécal is the déclaration of the section 
that "for the -èkpeiiises iricarced and services retidered in ail such cases 
the district attorney shaUbepaid." The question of payment or no 
pa;ymeiît is bot left open îby the statute. It isnotleft to the discrétion 
of the secrètary of thetreasury or.of a judge toi détermine whether pay- 
ment sball be made. Thestatutory declarationis that in ail such cases 
the districtsattqmey shall be paid suchr reasonable sum as the proper 
judge. shallcertîfy, and shall be àpproved by the secrètary of the treas- 
ury. The right t» compensation dsacquired byi the rendition of services 
in the e*amination ofiCâses reported to the attorbey for examination by 
the collectôrftiof customS and of revenue. The amoùnt to be paid is to 
be ascertainedibj^proving the factsbefore the proper judge, obtaininghis 
certificate and the approval of thé^secrétary of the treasury. The pur- 
pose of the statute being deàrly shown by a considération of ail its pro- 
*vision8v tbis pûrpose ianot to be defeated b«3ause there are to be found 
in the statute: Borne words or expressions whioh, if literally construéd, 
would militate against ihe meaning given the statute as a whdle. In 
such caiies courts are ise(![uired 'to give to such words or clauses nota 
literal construction, but one whioh will give effect to the clear intent of 
the législature os the; sam©is gathered Irom the entire statute. Thus it 
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is saîd by thé suprême court in Heydmfddt r. Mining Cb., 93 U. S. 634: 
"If a literal interprétation of any part of it woald operatè unjusfly, or 
lead to absurd results, or be contrary to the évident meaning of the act 
taken aaa whole, it should be rejeeted." See also Church of the Holy 
Trinityv. U. S., 143 U. S. 457, 12 Sup. Ct. Rep. 511. 

In our judgment, section 838, taken as a whole, clearly déclares that 
the district attorney is entitled to compensation for services rendered in 
ail cases reported to him for examination under its provisions, regard- 
less of the question whether suits are in fact instituted or not; and this 
clearly ex[)ressed purpose is not to be changed or modified by reason of 
the arabiguity created by the phrase " upon the certificate of the judge 
belore whoin such cases are tried or disposed of." Thèse words can 
be construed 80 as to give an hamionious meaning to the entire section, 
and the literal construction of the particular clause must yield to the 
broader meaning demanded by the section as a whole. 

In view nf this conclayioa, the judgment of the uourt below must be 
and la ailirmed. 



Taylob V. Pennsylvania Co, 

(CircMlt Court. N. D. Ohin, E. D. May 9, 1893.) 
No. 4,767. 

1, CaHHTIOI»— lT»JtrRIBB TO PaSSBNOBBI)— NeW TiMAIr-WBIOHT OF ErTOBNCB, 

lu un actioo againgt a railroad company for injuries to a passenger due to the 
pressure of a crovrd passtog throti^h its gâtes to a train, plaintifl and another wit- 
ness testifled that but one of tbe bve gâtes was open. Severai witnesses for dé- 
fendant testifled that ail tlie gâtes were opon, but they liad other duties to porform 
at the train which would interféré witti ibeir obseivatioo on this point, and the 
gâte keepers and poiicemen stationed at the otiier four gâtes were not examined. 
lield, that a ttuding by tbe jury tbat but one gat« was open would not be disturbed 
on motion for new trial. 
S. Bame— IxjrniBS at Statioïts — Deoreb 0? Carb. 

A carrier is held to the bighest degree of care as to the condition of its engines, 
cars, bridges, and other appliances, beuause negil<?ence us to tbem in volves extrême 
péril to passengers; therefore, as a passenger's détention at a dépôt, or bis exit to 
the trjiiip, is not attended wilh the hazards pertaining to tbe journey on tbe cars, 
the dcgiee of care is jùstly lessened to tbe extent that at sucb a time and at suuh a 
place tbe carrier is bound to exercise ouly a reusonable degree of cure for the pro- 
teetiou of its pussengers. 

8. &AMB— ÇrOWIIINO AT 8TATIOXS — NBOMOEMCB. 

Whére a raiiroad company, by njeans of advertisements and reduced rates, In- 
duCes an uniisual orowd to collect at its stations, it is bounit to use suuh means as 
are reisônably necessary to provent Injury to iiidividuula from the conduct or pres- 
sure of thu crowd in passing to and from its trains. 
4. Same— Uamaoes. 

Where, on account of the f allure of the raiiroad «ompany to ose such sufBcient 
means of prévention, a passenger is jammed agaitifata railing, and sustains injurie» 
ta hor splue, u'bicli resuit in paralysis of ber legs, and disability for life, a verdict 
for $5,â(X) damages is not excessive. 

At Law. Action by Sarah E. Taylor a^çainst the Pennsylvania Com- 
pany to recover damages for personiù injuries. A verdict was rendered 
for $5,500, and défendant now moves for a new trial. Deuied. 

John M. SliiU, F. E. Hutchins, and Robert B. Murray, for plaintiff. 
• J, R. Careyaad iV. 0. Boyk, for défendant. 

RicKs, District J^dge. (The '«witifr instituted this suit tp recoyer 
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SMÊa^èi^^m^'a, seriotis iàjuïy sustained by her.in the Unîdn iDei)bt in 
PittSfete-ghi'wMle she Was about to pass out of one of the exit gâte» 
throu^h whiëh passengers were required to go to réaoh the cars* The 
dépôt was under the contrùl of the défendant Company, and the plain- 
tiff, when injured, waS a passenget' going to the train which was oper- 
àted by the défendant, and destined for Niles, Ohio, where she resided. 
She bad purChased an excursion ticket on that day good for one trip 
from Niles to Pittsburgh and return, and with a very large number of 
peoplé had visited the latter city on the occasion of the Allegheny Bi- 
cèntènnial Célébration. The défendant company, and other railroads 
centérihg in Pittsburgh, had extensively advertised this célébration, and 
ëàch of them had industriously solicited people to attend. It continued 
fof threé days, and the testimony shows that during each of thèse days 
a greâtèr numbér of passengers had been received and discharged from 
the Union Depot than ever^before. The plaintifï was one of this unpre- 
cèdèritéd'>drc)Wd'. Shô had left Niles in the morning, transacted her busi- 
ness in Pittsburgh, and returned to the dépôt about 4 p. m., and there 
awaited the proper opportunity to pass from the dépôt to the corridor 
and exit gâtes to her train. While so waiting in the dépôt réception 
room she heard som© .^rson announce: the train :fùr Youngstown, when 
she proceeded to the large door leading from the vestibule to the cor- 
ridor, and, having showh her ticket to some ofiBcer having a badge upon 
bis coat, he passed her out into the vestibule, which was then nearly fuU 
of peoplC' • ' She took her place as one of the passengers waiting for thfe 
gâtes tp bpién ^0 that she could prbceéd. to her train. The crowd in- 
creased in numbers rapidly, and^oon was so closely packed behind and 
around heras to make it impossible for her to retreat or to movè in 
any direction', She described the jam as so dense that she almost suflfo- 
cated,'and sàid she was from lO to 15 minutes in passing from the ré- 
ception room to the gâte.- As soon as it opened, the crowd began to 
mbve, and she moved Tsrith it, ànd, when she reached the iron railing 
constructed toturn people to the narrow exit of the gateway, she was, by 
a suddeh surging of the throng, forced and jamined agaitist thé railing, 
and so injured in her spine as to paralyze her lower limbs, and perma^ 
nently disable her. The case was submitted to a jury, and a verdict re- 
turned for the plaintiffj assessing her damages in the sum of $5,500. 
The défendant bas flled its motion to set aside this verdict, and for s 
new trial. 

That the accident occurred substantially as above described is clearlj 
established by the évidence. The two important issues of fact submitted 
to the jury were: Fh'sl, did the défendant exercise ordinary care in pro- 
viding a suitable force of officers and employés to properly control and 
direct the movemeht ôf the unprecedented throng which it was advised 
would crowd throughits dépôt rooms, vestibule, corridors, and gâtes to 
reach its trains? and, second, did the défendant, regardless of the un- 
usuàl crowd to be cared for and controUed, undertake to force it through 
one exit gâte to the trains, and thereby cause unnecessary jamming and 
jostling and violence, and, without fault on the plaintiffs part, force her 
against thé railing,' £ftid ifajtire héri as already sûited? '• 
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The défendant had so constructed its dépôt that from the spacîous cois 
ridor, in which this large crowd oongregated, âve exit gatea were pro- 
vided through which passengers could go to their différent trains. The 
plaintiff and one other witness testified that but one gâte was open at the 
time the accident occurred, and that ail the vast crowd was forced 
through that single gâte. Four witnesses for the défendant testified that 
ail five of the gâtes were open. The only gâte keeper whose testimony 
was taken was the one stationed at the center gâte, about which there 
was no dispute. The other gâte keepers, and policemen stationed with 
them, at the other four gâtes, were not examined; and it was argued 
with soœe force to the jury that their absence was suspicious, and that 
the witnesses who testified that those four gâtes were also open had other 
important duties to perform, and did not observe the gâtes closely enough 
to know whether in fact they were open or not at the time of this acci- 
dent. There was no Spécial finding as to thèse facts, and I am therô- 
fore not àdvised as to what the conclusion of the jury was as to this is- 
sue. It inay hâve been in favor of defendant's contention, and yet the 
jury may hâve concluded that upon the other issue, as to the exercise 
of ordinary care to pro vide plaintiff a safe exit, the défendant was négli- 
gent in not providing a sufficient force to control the crowd. But às- 
suming that the jury found that the gâtes were not ail open at the tilne 
of the accident, and that thereby the results befoçe stated foUowed, such 
finding is not so clearly against the weight of évidence as to justify me in 
disturbing it. . 

The only remaining question, therefore,is, did the défendant exercise 
ordinary care in providing a suitable force to properly control and direct 
the movements of the unprecedented crowd then in its custody? The 
évidence offered by the défendant was that it made application to the 
chief of police of Pittsburgh for an extra force of patrolmen, and got ail 
it wanted, and that at the time of the accident it had from 20 to 40 
policemen, and, with its own employés, had about 100 men in and 
about the dépôt to direct and control the crowd in its approach to the 
dépôt, while in the depotj and while going to the trains. Upon the sub- 
ject of the defendant's duty to care for this crowd, the jury were giveri 
the following instructions : 

"The plaintiff waa injured within the dépôt inclpsures of the défendant, 
«nd while she was making her way to her train, as one of a very large crowd 
of passengers. The first important question to détermine is, what was the 
kind and degree'of care and protection which the défendant owedto her under 
the circumstances shown in évidence and at the time of the injury? A paa- 
isenger while in actual progress on his jonrney is necessarily exposed to in- 
numerable hazards; is wholly under the care of the carrier; and" in view of 
thèse dangers, which he can in no respect control, tlie law imposes, upon such 
■carrier the greatest possible vigilance as to the passehger's safety, and bolds 
it responsible for the slightest négligence. This degree of care îs iixed not 
solely because of the relation of carrier and passenger; it is measured by the 
■conséquences which may follow the want of care. -A. carrier is held to this 
higliest degree of care as to the condition of ils engines, cars, road way, 
bridges, and other appliances, because négligence as to any of them involves 
«xtreme péril to passengers, against which they cannot protect themselves. 
Sut a r ule properly eeases with the reason for it. Theref ore, as a paasenger'a 
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4«teBtloirid;««tidtion,ot!tàliie(Xlt'tolii8 timia. is sot attehdéd with the bàz- 
i^nlf p«EtoiRing td the lourqéy on the oarsi running at a rapid rate of speed, 
tbo; de{[|:^ of care abpye {deàned is juBtly lessened to the extent that in sach 
a plifçe ai)ç{ àt isuch a filme the carrier is bound to exercise only a reasonuble 
ilëgrëè bf c'àr6 for the pi:6tèction of its passengers. This reasonable and ordi- 
narv'iiai'ïf dépends largely ti^bn the circumstances of éach particular case, and 
is shéhiisare as a persbn of reasonable and ordinary prudence and skill would 
usuallf exercise under the same or simiiar circumstances. Now, apply this 
rule to thi? case. The défendant was bound to use such reasonable care, aa 
aboye,lndicHted, in proyiding' for the safety and protection of its passengers 
while |ii its inclusures, and while belng conducted to its trains, with due re- 
garii të the n lirai )ers and oliarHCter of thbs»* on its premises, and with due réf- 
érencé tb the risks and dangers to which they were exposed. It was bound 
to provide a suitable nuiùber froin its own ofiRcers and employés, or iruni the 
City pi^Uce furnished, to assist it in pruperly controlling said crowd, and pro- 
tecJing (nen. women, and chil^lreii in it from violence because of the unruly 
charaçtfir or hoisterous çundupt of any members thereuf . But it was nut bound 
tddu this |b the extent of furnishing « guard of policemen for every pas- 
Bèii^t'. Of* for every sihkil group of passengers, to protect them frora physicol 
ihjupy be^cause (if the violence of abUie of their own niimber. It was only 
bound to furnish such suitable number of otHcers and guards as would insura 
ordi^r, and préserve the peaue, and keep the cruwd in proper control, so as to 
direct tlieir movements tuwards the train. Wlietlier such suitable iiumbnr of 
offlcers «nd guartls was f urnislied in this case la lor you, gentlemen of the 
jury, to delermi ne from the circumstances as they exisied at and about tiio 
tiine of the accident. Vhàt was the témper and character of the crowd? 
Was it boisterons and uniruly, compoàéd of ilrunken or exuited men, bent on 
violence and disorder, or wjis it a good-natured, orderly crowd, willing to be 
control led and directed in its raovements? The wltnesses for the plaintiff 
eharacterixe:the crowd as orderly and jolly. If tliis was its spirit and disposi- 
tion, was tlieie a sulticient numiier of guards and offlcers lo direct andcuntrol 
it? You hâve lieard the évidence as Ip tlie number of thèse emjiloyt-s uf the 
défendant, of the extra force on diity, and of tlie détail of city police, as to 
how tliey were stationed, what diitiès Wére assigned to eacli, and liow ttiey 
dibchaiged tliose dniies. The défendant was as mnch obligated to protëct 
passen géra from pickpockeisand rougiis as l'rom violence from the stidden 
naovËiuents of their pai^sengers. If you tiiink tlie sjiecial and extra précau- 
tions taken by défendant \yere proper and sutlicient to cuntiol and direct lliat 
crowd eolleclively, and to insiire to tliein as a UhIv that kind of care wliich I 
havedeiined, then tlie déft'ftdknt Would not be liàiile for an injury inUicted 
npon tlie pl.iintitï liy a siidden and unexpected JMm or surging of sorae Of the 
passengers aliuut tlie plajntitft wlio were not wiihiti the iuiinediaie control or 
reachof defendarit'seniployes or the police, so that tliey could liave antîri- 
pated it and guarded aiiaiiist it. As I liave slated, the défendant could not 
be beld to tliàt dégree of diligence tliat lalled fora gu.ird for every passenger. 
It was nut'botind to proyide a policeiiian for each person, to protect and de- 
fehd liira or lieip from violence of teliow passengers. Hiit it was bound to 
furnish a siiitat'Ie huniber of its own qiriçei's or police to projieiiy control, as 
a body. siicli a crowd uf passenuers to the extent already stated. If you tind 
it did this, tiieii it discharged its duty to the plaiutill, and canoot be held liable 
fof thiS iûjury," 

Thèse instructions correctly state the law as applicable to the case. 
Thé degrée of cftre to wliich the del'entlaiit was held in its relation and 
duty to thè plaihtitf at the time of thiâ accident was just. Under thèse 
instructions, thé jury rriusl hâve found that the défendant did not use such 
fijniïàary ci^jë i|i i^ preuauduLU) uud piie|<aratiuiitt to cuutrui that cruwd 
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as the eraergency and cîrcumstances depianded. In reaching this conclu- 
sion, thej^ddubtless took îiito considération thé fact that tiie crowd was 
very ïqucIi grèàter in nunibets than ihè defehd^int was evér before called 
lipon to control and transport. Théy were there, hbwever, by def'end- 
aht's solicitatiob. It had ail the means within ita power necessary to 
keep it advised of the rapid incre,ase in the numbers of passengers com- 
ing on every train and from évery direction. Its capacities and facili- 
ties for handlijig çrowds were wèlï known, and had been theretofore re- 
peatedly tested. The peoplé who started on their journey from every 
town and city within reach of Pittsburgh côuld not measure the volume 
of the crowd they were to meet wheh thjey reached that city, and could 
not, theréfore, ihtelligently càlculate the risks they were to assume when 
they became a pjtrt thereof at the depbt to which they were ail trans- 
portéd. The defehdant's passengers were therefbre not chargeable witb 
khowlèdge of the dangers incurred by àccepting its invitation and its in- 
ducements tovisit Pittsburgh on this occaisiori. Théy had the right to 
suppose that the précautions to be taken for their safety and protection 
would be commensurate with the increased dangers confronting them. 
Of thèse increased dangers, the défendant had the first and must trust- 
worthy warning. I am disposed, under thèse circumstances, to hold it 
to the fuH measure, of care defined in my charge. The défendant took 
her place in the open space in close proximity to the exit gâtes to await 
her opportunity to go to her tr&in. This Space, and the vestibule within 
<he dépôt, were sufficient to safely and comfortably hold the travelers 
ordinarily in defendant's care. It may even be oonceded that the Spaces 
nàmed were suifficient for extraordinary occasions. But they were so 
packéd and jamméd on this day as to màke the dangers greater than éver 
before. The crowd immediately surrounding the gâtes, waiting to be 
passed through, was permitted to becometoo dense for proper control or safe 
exit. The police and guards, as they were statipned, were unable to keep 
the crowd bapk. Whether beCause théy wére not stationed at the most 
suitable places, or because they were not aictive and energetic enough, 
is not for me now to determiiie. The jiiry found want of ordînary care 
in some of thèse respects, and I am not justified in saying sùcb à con- 
clusion is not supported by sufficient évidence. The jury were cértainly 
not moved by passion or préjudice in reaching their conclusion. The 
amount of the verdict indicates that very conservative influences con- 
troUed tbém in their délibérations. The plaintitf has been a, great suf- 
ferer, and is totally disabled fqr life. The damages sssessed are, under 
thèse conditions, as reasonable as the défendant could expect, and indi- 
cate that the jurors were not governed by excitement or undue sym- 
pathy. 

The result may hâve a wholèsome effect. If railroads make prodi- 
gious efforts, by offering low ratés, and by extended and captiyating ad- 
vertisements, to securea greater humber of passengers to travèl over their 
Unes than they can safely and reasonably care for at their terminal 
points, and accidents foUow, they must answer for the risks thus assumed. 
The travpjling public may be jusUy subject to cnticism forgoing in suob 
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vast numbers, and vôlunlferily assumirig the extra hazards thereby in- 
cuirèd, but the railroad companies are nevertheless bound to take pré- 
cautions commensùrate io the risks they bave imposed on the unprece- 
dentéd àrowds thus invîted. What woùld constitute ordinary care in 
précautions taken for a crowd of 6,000 people might not be ordinary 
care in case the crowd hùmbered 10,000. The traveler, as one of 10,- 
000 passéngers, is entitied tp the samedPgree of care that is due to him 
as one of 6,000. If the carrier which bas soliçited the 10,000 passén- 
gers to travel over its road' cannot give to them this proper measure ol 
care, and an injury theréby.,follows, it is responsible. It cannot invite 
and uSidertake to transport mote passéngers than its capacity justifies, 
and then excuse itself by clàiming an unprecedented crowd, and that 
ordinary care as to the passéngers in its dépôt wàs used. For thèse 
reasons I &m not disposed tp disturb Ijhe verdict as found by the juiy. 
' The motion wîll tberefors be overrule4, and judgment entered. 



SiircH «). MissotJBi"PAtJ. Ry. Go. 

(Circuit Court, ÎT. 1>. Mtesoitrt, HT; D. Màroh 7, 1893.) 

PlEADIUG — AmbNIJMBNT— LlMIlATIONS. 

Wherè, in an action agaihBt a railroad company for cRusing the death of an em- 
ployé, tUé origitiàl pétition prooeeds entirely on tlie giound of the company's nég- 
ligence in employing an engineer of knpwn ipcompetence, an amendment which 
claims on the ground of the énsineçr's ne'gligence merely, introduces a new cause 
of action, and does not relate oack to the Éliug of the original pétition, so as to 
escape the bar of the pne-year limitation pre^cribed by Bev. St. Mo. § 4429. 

At Law. Action by Kate Smith againgt the .Missouri Pacific Eail- 
way Company for damages for causing the déath of her husband. 
Heard on demurrer to the amended pétition. Overruled as to the,first 
count, and sujptained as to the second. 

i Warner, Pec^n .^ Hagermnn, ioT piaintiS. 

The original ipetition was founded on the second section of the damage 
act, being section 4425, Bev. St. Mo.:1889. The cause of action stated in 
tiie second coiint o^ tbe pétition is the same cause of action as that stated in 
tlië ârst coùnt, being the killing of the husband of the plaiutiff tbroagb the 
negligenCér of the servant of tbe défendant in running and managing its loco- 
motive erigine. Both counts of thè pétition are founded on the same section 
of the statute^'the measure of damages being the sàme in each. It is not 
the substitution of another and new cause of action, but an amendment. 
ÎKL Sçovill V, Gfasner, 79 Mo. 449, Judge Philips, in delivering the opinion 
qf the court, says: " T wo, tests by which we détermine whether a second pé- 
tition is an amepdment or a substitution of a new cause of action are: (1) 
That the sàtij'é évidence wîil support both pétitions; (2) that the same meas- 
ure of damages will apply to both. If both of thèse fail, the pleading is not 
an amendmenfc'' Seê, also, Lottman v. Bamett, 62 Mo. 159; Gourley v. 
Rqilwap Go., 35 Mo, App. 87; Land Co.y. Mingea, (Ala.) 7 South. Rep. 666; 
Kuhna V. Railway Co., 76 lowa, 67, 40 N. W. Rep. 92; Dougherty v. Bail- 
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road Co., 97 Mo. 647, 654, 655, 11 S. W. Rep. 251; Davis v. Raîlroad Oo., 
110 N. Y. 646, 17 N. E. Eep. 733 ; Raîlroad Co. v. Denson, (Ga.) 9 S. E. Rep. 
788; Jiailroad Co. v. Kitchem, Id. 827; Harris v. Raîlroad, 78 Ga. 525, 3 
S. E. Rep. 355; OarmioTuielv. Dolen, 25 Neb. 335, 41 N. W. Eep. 178; Oity 
of Bradfwd v. Dovms, (Pa. Sup.) 17 AU. Rep. 884; Bailway Co. v. David- 
son, (Tex. Sup.) 4 S. W. Rep. 636; Raîlway Co. v. (Jhapman, (Ala.) 3 South, 
Eep. SIZ', Silver v. Railway Oo., 21 Mo. App. 5, as explained ia Sims v. 
Field, 24 Mo. App. 567, 567. 

£it}'aA iîoWmon, for défendant. 

Philips, District Judge. The amended pétition herein îs demurred 
to on the ground, principally, that the cause of action is barred by the 
one-year limitation prescribed by section 4429, Rev. St. Mo. Itraises 
the question as to whether or not the new matter set out in the amended 
pétition is in the nature of a continuation of the original cause of ac- 
tion, stated merely in différent form, or whether it, in effect, states a 
new and différent ground of recovery. As the injury occurred in 1881, 
and the amended pétition was not filed until 1889, the action would be 
barred, if the amended pétition in fact présents a new cause of action. This 
is. conceded. The gravamm of the original cause of action is the imputed 
négligence of the défendant railroad company in taking and retaining in 
its employ a servant of known inexpérience and incompetency. The 
injury is charged to hâve resulted irom this négligent act. It is fur- 
thermore quite apparent that the framer of the pétition, first drawn, in 
1882, had in mind the fact that under section 4425, Rev. St. Mo. , on 
which the cause of action is based, it had been ruled by the suprême 
court (Proctpr v. Railroad Co., 64 Mo. 112) that a railroad company was 
not liable for the death of an employé resulting from the négligent act 
of a fellow servant, unless the company was chargeable with négligence in 
employing ap unskilled and incompétent servant, from whoses act the in- 
jury ensued, or was négligent in providing insufBcieqt machinery and 
the like. Hence the pleader proceeded upon the theiory that th^ in- 
jured party was a fellow servant, and that the company was juilty of 
culpable négligence in employing an incompétent coem ployé, by whcœe 
négligent act the death occurred, Under the original pétition it de- 
volved on the plaintiff, in order to a recovery, to establish by évidence 
the two facts: First, that the engineer in charge of the train was un- 
skilled and incompétent, and that this fact was known to the défendant 
at the time of the injury, or mighfc hâve been known to it by the exer- 
cise of due diligence; and, second, that the injury was traceable to this 
incompetency. McDermott v. Railroad Co., 30 Mo. 115. 

So far as the first count of the amended pétition is concerned, it may 
be conceded, to plaintiff's contention, that it but states the same cause 
of action relied on in the original pétition, by a simple variation in 
the averments, with others sui gemris, affecting the demand already in 
issue; and therefore the new matter bas relation back to the time of 
filing the original suit, and is no more amenable to the plea of the stat- 
ute of limitations than was the original action brought within the year. 
.BMd! y. 2Vana/er Cb., 45 Mo. 563. 
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■ ' "èàtth^^'^foo^d-cb^ lamè'ndeàpetitiôû- présente t](ie principal 

ipW) seryap!t.p/.ijie çpglne^K m charge plthé^aip^., It also entirely omits 
ïhe «UegatioajefcjtheÉsOiî^aal pétition» and tbat; oC tbe first count of tko 
aibettdfed.p^iti©n<^ 88Ato incompetency of the engineer,. but proceeds 
lipbn the thèôry ébat tire injurèd'^ràon was not a fellow servant of the 
person doing tbe injury, and that the death resulted solely from tbè 
want of due and proper care and vigilunce by tbe engineer. Had the 
plaintifif gone to trial on the original pétition, her action would bave 
Wholîf 'fltHiéd, vtfitbotit'pi^of bf'th^ t*ro fabts,— that the engineer was an 
tlnfskiïléd''ôr ineorb^etënt person, iktrùâtedwîth the management of thé 
en^&é-at tliè timeôS^ thé injUry, aii4 ithiat this facttràs knôwn to the 
dèJléki^àât côiilpàny, or ebùld havfe'bèen'known toit by the exercise of 
pfo|(ér'dîlîgencèL Add ;hàd àhé lattëniiptfed' sùch proof, àhd made out a 
primé fai^\^ae; thè kiêfeMftnt inight'hàw dèfeated hér iàction by satisfac- 
'ty?$'%ôùiiïëryàiïing '^oof, éîthér thaï thè engineer waS a person bf recog- 
ntzeâ làKlI'ànid éxperiéhéej or thàt thé deflendaht in em|>i6ying him had 
ù^èli eVéî-y'Teasonable exértion to ascértàin bis fitnessi atid was satiafied 
thërsôfy bèfere intrusting hinà wîtb thé ' management of its locomotive; 
whër^Sj'by the amendéd pétition, no such burden îs àssuméd by the 
plâintiffJ" Slïe condedësthe fithéss 6f ^hfe ëngineèr for the duty imposed 
nport hî^ bj^ the défendant, and shifts tfeé groundof contest to that of the 
want of'dUëCaré and Vigilance on the part ôf the ei^ineer in managing 
aûd tùnnièg his locomotive. Not t)hly that, but she âttempta by this 
améndxnéttt' tb eseape tbe implied a>ncession of the original pétition 
that the'dëeéafeed wàs at thé tinie •ôf the injury à fëllow servant — a co- 
èmplèyé^^^f thé engineer. ThuSitis apparent that the issues are ma- 
terioBy idîfiférent. The défendant mUst rearrange its lines of défense; 
thé en^idéhcè, which under the original pétition would bave been quite 
sUffiéteat ib^^ïiidiqtiit il, would bebf nioavâil undér the issues presentéd 
u^d^^ttïèf'ïiiÉi^nded pétition. It dôés séem tométbbea misapplica- 
tioh'tifteMiS tb say thàt sùch a 'stkfô of facts présents a case of coutihU* 
atioil bf ihëSame causé bf action. 

It'WîU'hé (ioùnd oh ei^amination of théauthorities cited in thé brief 
of cbilnséi''fbt" plaintififi a8 a rule, ïha^ thénew matter injected into the 
aoiei^ëd '^titîbh is but an enlargéirtétit bf the acts bf négligence which 
are gérï)fj'attè't<y thebriginal ground of recoveryL They do not change 
the issues By'èëcaping'probfsrequièité under thé first pétition, nor take 
away frôài' thé deféhdant #eapona bf défense which would bave aiinihi- 
lated the plaintifiF's eaUsé. I stand by the prineîple of the rule estab- 
Uéfbed iti'ScofMV. 6la8hW,7:2 Mo. 449. And the more especially ought 
subh rule to beappliéd td «étions liké this. What becomes of the in- 
ténded protectivé provîèibn of said section 4429, limiting the right of 
action for such deaths to bne year after the injury, if the amendment in 
this case fee apprbvéd? - It was doùbtleSs in récognition by the législa- 
ture of the faét that the principal wîtrièsses to such accidents are most 
liable to bé Ibst tb thé défendant cbmpanies, exposed, as they are, to 
daily dangers to life, coupled with tbeir hiigratory habits, that it im> 
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posed, as a condition to the benefits of the new right of action given by 
this statute to the surviving, widow or children.t promptness in institut- 
ing the suit, so that living witnesses to the transaction might not be 
lost. For seveç years aitei this injpry occurred the compjaint made of 
record by this plaintiflf was that her husband's death resulted from the 
négligence of the défendant in failing to hâve in charge of ita engine a, 
skilled and compétent engineer, to protect her husband against the care- 
lessness and awkwardness of his coetnploye. The défendant was thus 
nbtified by the plaintiff that that was the issue to be met; that the wit- 
nesses, the évidence to be looked after and preservèd, were snch only as 
it might beadvised by counsel would be necessary todisprove this issue. 
Now the défendant for the first time is notified that the plaintiff places 
her right of recovery on otherand difTerent ground; that the évidence 
which would prevent a recovery on the first-stated ground is wholiy in- 
sufScient to prevent a recovery on the newly chosen field of action. The 
Witnesses to the tragedy, by whom défendant might hâve disproved the 
impnted acts of négligence in the amended count, défendant tnight well 
hâve permitted to scatter, and pass out of view, as it was not essential to 
defeat the action to join issue on anything save that the engineer was a 
prudent and skilled person, or that défendant, alter the most diligent 
inquiry, was honestly led to believe that he was suited to the work; (or, 
being a fellow servant of the person killed, the company was not liable, 
unless the engineer was so unsuited for the charge of the engine that this 
fact was known, or might hâve been known, to the company; whereas, 
under the amended count, if the engineer lias since died or departed to 
parts unknown, or other witnesses to the act hâve died or gone out of 
the tountry to places unknown, the former reliance of défendant is taken 
away, and it might be at the mercy of the plaintiff after a sleep of seven 
years. If such practice is to prevail, it wiil not be necessary for the 
pleader to ascertain within the year what the facts are entitling him to 
a recovery under this statute, or even to set them up when he files his 
pétition; but he may let the case drag along for seveh or ten j'ears, and 
then file an amended pétition, shiiting his ground of recovery, and pré- 
sent an entirely différent duss of fauts, escaping pitfalls before him at a 
trial of the first cause of action, and putting his adversary to rout when 
his witnesses hâve in the mean time died or passed beyond reach. No 
Buch abuse of the right of amendment ought to be recognized by any court. 
The demurrer to the second count is sustaiued, and overruled as to the 
first co'int. 
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' i ; .il -' (ûtrcttit Ooi^ îf . 2>. JJfissouri, s. Z>. May 16, 1898.) 

t. CàsS'TBndMQN oï Contbaot— Joint ahd Several Liabilitt. 

;r,:j A «dnttaot tôt the buUdlnt of a oreaùiery'and cheese faotory, which purports to 
. tte bet^^r^^Il tbe coatractprs, as parties of tbp first part, and the undersigued sub- 
■ Bomfers, as piârties 6f thé second part, whereby the parties of the flrst part agréé to 
aoXhfe itàti, Etc., for the Siim of t6,850, and the parties of thé second part agrée to 
^ifP^iBb.atweir; own expensethe neoessary land and waterfor suoh building, and 
teobiyô a crédit on the cùntraot therefor of $300, and the subscribers agrée to pay 
ttté abàj'é'attount on thé bompletlon of the building aocording to spécifications ; 
m^ tl^ |>arti<BS of the second part, the subscribers, agrée as sopn as the above 
âmtiùDt'is slibscribed, or id â reasonable time thèreafter, to incorporate under the 
'la^s/bf^be state, fixing thé aggregate amountof stock at not less than (6,850, to ba 
, ; ■ djvl^adfjnto shares of ^100 «son, said shares to be issued to the ^ubscribers in pro- 
poraofa to'their paid-up intei"est therein, to which ia attached a h'eading for the sub- 
«crib0^s,4hus: "Natoesof subscribers. No.oîBhares. Amonnt of Stock afterln- 
■ corppl^attOBi "— wbich was slgned by the défendants, as such subscribers, for varions 
shares. Seld, that this was a oontract, iriter partes, between the parties of the flrst 
part andJthe subscribers of the second part; whereby the subscribers became jointly 
> and.eevei'aUy.bouud to the parties of the first part for the paymeat of the sum of 

3. SAMBT-tfisiTTBK ÇONTRAOT— tABOL EviDBNOB. 

TJiè eontract bèihg plain Sihd unambiguous, paroi e\ridencé as to the Intention of 

the subacribers in signlng it, or their understanding of its ternis, is not admissible 

to vary its expressed terms. Nor are any statements made by the solioiting agent 

of thÉT^àrty bf the flrst part, made while solioiting subscribers, as to the meaning 

; and eiS^i^f tl^e eontract, in the absence of fraud or deceit, compétent évidence. 

8. SAMEr^AVBlflTOus Phkases^Intebpbetation BT Parties. 

Wheré the eontract emplpys ,woi;ds and phrases of doubtful or ainbiguous mean- 
ing and Éippilfcation, the construction piao'ed upon it by the parties thereto by vyord 
and, aotSjjespeciàlly where suoh construction bas been : acted on by the parties, 
shouM prevail over any meretechnical, grammatical, or logical interprétation ; but 
Whete tae oontract Is frêé frbm àmbiguity, and its meaning is clearin the eye of 
thel&w,| suoh mode ofoonstiruction is iinadmisMble, 

4. Sahb^Amibembnt TO Foem: Corporation. 

Thie provision of the oontract respeoting the, organlzation of tha subscribers into 
il corporation ip no Wise afijeoted the assumption of thé subscribers of the payment 
oftlie sum of; $8,850. That *a8 a mattersubsequent, tnter sesej as to the subscrib- 
ers, aato hovp their intereats In ths joint îproperty afterwards should .be held and 
ma'nagéé.' '' ' 

5. Ai.TBÉAT10II OP COflTRàÔT; ' ' 

Whén said eontract was sîgned by the flrst four subscribers it provided for the 
paypeçt in oçsh of tlw sum subscribed upon the comp;lption of the work. After- 
wards, to nieet thé reqûirement of subséquent subscribers, the provision was iu- 
terpolatéd, BllicSwjBg the subscribers to pay one third in cash, dne third in 60 days, 
and on(9.tliir(^in.4monthB,after the oompletioi of work; the deferred payments to 
bear'6 percent, ihterest from date. Seld, that where there are several parties to 
jan inst;rùinèèit,'some'of whom hâve exeouted it, and in the progrès» oî the transac- 
tion it is altered as to some who hâve not signed it, without the knowledge of the 
flrst signers, but not in a part affeoting the liability of the latter, and is then exe- 
cuted by the others, the eontract is good as to the flrst signers, according to tha 
terms agreed upon by them, and is good as to the subséquent signers, with the adr 
dendum obligation. 

8. Waiver and Estoppel. 

Where the first signers of the eontract are the managing oommittee of the prop- 
erty, with whom a copy of suoh oontract, after ail the subscribers hâve exeouted 
it, is left, and this oommittee afterwards accept the property from the contractors 
as completed according to eontract, and certify that the contractors are entitled to 
their pay, retain and mortgage the property as that of the creamery company, held, 
that ail the subscribers are deemed to hâve waived suoh altération, or, at least, are 
estopped from assertlng such altération. 
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7. SAME^-r- Altération, OF Memobanbum. 

' The f oUowlng mèinoraDdum, placed opposite t)ie name of one of said subscribers, 
" Only responsible ioi 3 shares, " is to be regarded as a part of his undertakiug, and 
qualifies tbe contract so as not to bind him for a! gréater sum than three abares. 
Its subséquent altération without his consent would discharge him. And, baving 
paid the sum.snb^oribed by him, he is not estopped by the subséquent acceptance 
of the work fVom pleading such altération. 

(Syllabus by the Court) 

At Law.' Actipû by Davis & Rankin agaînst L. W. Shafer and otbers 
to recover môney under a contract. Judgment for plaintifif's. 
Mann & TaUmtt, for plàintiffs. 
Goode (le Çràvèris, for défendants. 

Philips, District Judge. This is an action by plàintiffs, a firm doing 
business at the city of Chicago under the name of Davis & Rankin, to re- 
cover a balance, fj«e on the following contract: 

"CONTKAdT AKDi SBECIEICATIONS FOE COMBINED B0TTEE ANJ> ChEESB 
rJFAOprORT OFÇiSNTRIFUG AL Power AND Maohineey. 

" We, Davis & Rankin, party of the first part, hereby agrée with the under- 
signed pubscribers hereto, party of the second part, to baild, erect, complète, 
and equip for saj^partyof the second part a corabined butter and cheese fac- 
tory, at or near (jreenfleld, Dade county, Missouri, as foUows, to wit: fiaid 
building shallbe constructed and flnished in substantial accordance with the 
speciticâtibns hereon, in a thorbugh and workmanlike manner. The engine, 
boiler, andall other machineïy and fixtures shall be properly set up, and shall 
be in good riinhiag orderisbefore the party of the second part shall be required 
to pay for, s^jd factflry. The parties of the second part do hereby agrée to 
furnish at their owiiiexppnse suitable land for said building, together with 
suflàcient \yater on said lot for the use of the business, and they shall be cred- 
itèd therefor', as a pàyment oft this contract, the sum of two hundred dollars, 
($200.00;)ana it is f urther bnderstood tliat, in case the said second party 
shall fail' to furnish said land and water within ten days after the exécution 
of tbis contract, then.the said Davis & Bankin, at their option, may furnish 
the said land ^nd v^ater, Ifavis & Bankin f urther agrée to provide and keep 
hired at the expense p| thé stockholders an experienced butter and cheese 
maker for oiie year, if.desired; The above building is to hâve a capacity for 
hàiidling 16,000 to 20,000 pounds of ïnilk per day. Said Davis <fc Bankin 
agrée to erect said butter and cheese factory as set forth by the above spécifi- 
cations for. sixty-eight hundred and flfty ($6,850) dollars payable in cash, 
or note as follows: One third cash when factory is completed; one third In 
secured nptes, due sixty days after factory is completed; one third in secured 
notes, due sixty days after factory' is completed. Notes to draw 8 per cent, 
interest froûi date. We, the subscribers, agrée to pay the above amount for 
said butter and cheese factory when completed according to said spécifica- 
tions. Said building tobe ébmpleted in ninety days or thereabout after the 
above amount ($6,850) is subscribed. Assoon as the above amount of ($6,850) 
is subscribed, o,r in a reasonable time thereafter, the said subscribers agrée to 
incorporate under the laws of the state, as therein provided, flxing the aggre- 
gate Kmpunt of the stock at not less than $6,850.00, to be divided into shares 
of $100èach, said share 6r shares as above stated to be issued to the sub- 
scribers hereto in proportion to their paid-up interest lierein. It is hereby 
UTiderstôod that Davis & Bankin will not be responsible for any pledge or 
promise; made.by'itheir agents or représentatives that do not àppear in this 
eonjtract, andi^ft^ a payt theyeof eitlier in.prînting o; writing. For a faith- 
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fui performance of our respective parts of th& conl*ftct%ebiiid onrseWôSi bur 



BéP^;ll!œiifôfs;TAdn»lni$ti'jjtoi:b:, ariaVas'sigij?^ . ,^ , 
*Bxéc«tw ttÙB, tiie ihirdiàay of Anguatti 1880* :, 



No. or ëUkres. I '^ i iimonnt*f Stock, 
' ' ' f éitte^ ittcùrporation." 



"NttmeB 01' Subsëribers.: ' 



The .aggregatapf. the aviras subscribesd was,abaut ^7,000., Over $4,000 
ôf thïs subscripton wa$ paîcï to 'tbe pilâîntiffs, and on the failùre to pa^ 
the balancé bî thé $6,850 tliis suit wàsbroùghl^^ 

The answers admit the exécution of the cbritrtici. and its çompletion 
and performance by the plaintitfs accbrding totîie spécifications, à nd its 
acceptance by the défendants, whostijl ho}d and are pperating the plant, 
as a volUntàlTy associa,tibii, withoiit hâving incbrpBratéd as the contract 
COTitemplàtëd. Tlie^^' ititerpose as a spécial défense: Mrd, that the con- 
tract is only several, and thàt botB by ils tetma'and the understanding 
of the parties thereto the subscribers were to be bouhd only to the es- 
tent ol the elms subscribed by theih, 'wMeh sùras varied from one to 
three handrèd doHarsJ . And, secojwij that the contract when sijtned by 
them badin it a bl&nk sjniace betvreeti tbe words, "sixty-eight hundi'ed 
and fifty dollars, pàlyable in cash ^^ and the woi-ds follbwing, " We, thé 
^ubbcri|)ers,'beretp agrée topaythfe aboyé àmbunt,"etc.i and thefoUow- 
ing wordsî "Or note aslfollows: Oi^e tbird cash when factory is com- 
pleted, one third in secured notes due sixty days aiter factory is com- 
pleted, one third in secured notes dne four months after factory is com- 
pleted, notes to draw 8 ^Sinterestlrom date,"— jEire alleged to hâve been 
iusertéd in this blank spabe after the éxeciition of thè contract. And, 
iAW, that plaintiffs, by'iheir déclarations ànd acts, trealed the contract 
as several, and not as a joint obligation. And, fourUi, that the défend- 
ants afterwards, for a valuable considération, executed a release to the 
détendants from their joint obligation to pay the whole of the contract 
priée on condition of their paying the single amount of their respective 
èubscriptions. And the détendants Jacobs &Co. plead further that at 
tbe tiine of inakihg their su bscriptionthey wrote after the "$300," sub- 
scribed by them, the woyds, "only responsible for 3 sbares." The repli- 
çation took issue on the nenr matters tbus pleaded. By stipulation of 
parties a jury was waived, and the case submittéd to the court for trial. 

The first question ofjprime importance is as to the purport of the con- 
tract. Does it impose a' joint and sevèral obligation on the subscribers 
to p^y the whole contract price, or are they bound only severally to the 
e^ttent of the sunis respectively subscribed by them? To answer this 
question is only to read the contract. .It déclares in the opeuing para- 
graph that it is an agreement of " Davis & Rankin, parties of the first 
part, * * * with the undersigried subscribers hereto, parties of the 
secotid part." Then: "The parties of the second part do hereby agrée 
tp furnish at their own expense suitabje land for such building, together 
with sufiSciont water on said lot for tbe «se of the business, and they 
shall be credited therefor, as a paj'ment on this contract, the sum of 
$200." This prbvision clearly shows that it was a joint undertaking. 
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The 8ïibscrlbérsi^tî)e parties of tbo second part, as ttoe abt, at the expènse 
of all^ wiereto furhish the larid and water, and as one person weré to re- 
cel we prédit iforthe $200, and not each an aliquot part, proportionate to 
ithéaniotint by hîm :éubscribed. ' Tben eûmes the followiiag clause: " We, 
4hê' su baMbérs;- agrée to pay the above amount for said butter and 
cheesefaœtWywbencompletedflccording-to spécifications." There is no 
ambiguity , no coiiceivable nncertainty abbut it. It is a plain, expiicit, 
Tinconditional probiise, foraïi expressed valuable considération, to pay 
to Davis ARankin" the abovè amount," whikîh is J6,850. ItcouJdnot 
■weli be more.dÎEéct and positive. And by expresis provision of the stafc- 
«îte the conteractis joint and several. Rev. St. Mo. § 2384. Upon what 
jjecognized principle of lawj then, can détendants stànd for their conten- 
tion thatitwas the intent and understanding of the parties that the de- 
fendants [weretobe; bound only to the extent of the; amoUnt of subscrip- 
tion set oppositeitheir reispective names? It is elemehtary and unyielding 
law that " ifcthen' parties bave deliberately put their engagements into 
writingj ih suob tertÉQsas import a légal obligation, without any unéer- 
tainty as to the'object' or extent of such engagement, it is conclusively 
presumed tfhat the wholé engagement ot the parties, and the extent and 
mannei of their undertakingi was reduced to writing; and ail oral testi- 
mony of a previous cofiogîWMm between the parties j oi'of conversation or 
declarati«Mis:at the time wheri i^ was completed or afterwards, as it would 
tend in mahy instances to substitute a new and différent contract for the 
one whiçhwas reallyagreed upon, to the préjudice, possibly, of oue of 
the parties,^ is rejected." 1 Greenl. Ev. § 275. 

Phillips thus succinctly states the rule: 

"It ia a gênerai riilethaté.Ytrinsic évidence cannot be admitted to contra- 
dict, add W> suljtract from, or vary a wrltten instrument." 2 Pliil. Ev. 
(Edw. Ed.) 637. , , 

Nor 18 it icompetent for either of the parties to prove alîunàe how a 
written cootract was understood by either of the parties in an action at 
laW in thë absence of vitiating iraud. Bunee v. Beek, 43 Mo. 266; Bige- 
low V. Coîlamoire, 5 Gush. 226; Harper v. Gilbert, Id. 417; Gould v. Lead 
Co., 9 CUfih. 3â8-345; Midiaelv. Insurance Co:, 17 Mo. App. 23; Burresa 
V. èhir^ 61 Mo. 133. The observation of Judge Taylor in Smith v. 
MKMim«,lMurph. 430, is quite applicable: 

'*The ârst i-efl^tiOn that occurs to the mind upon the stàtement of the 
question, Independent bf any technical rules, is that the parties, by making a 
-written memuria] of their transaction, hâve impliédly agreed that, iii thé 
event of any future misunderstanding, that writmg sbal) be referred to as the 
prpof of tlieiractatid intention; that such obligations as arise from the paper 
by just cunStruction or légal 'ihtendment sliall be valid and cômpulsury on 
them, but that théy wilt nbt subject thcrnselves tu any stipulations beyoi)d 
the contract, beCHuse, if thcy meant to be bound by any such, tliey might 
bave added thëni.to the writing, and thus hâve given tliâm a clearness, a 
force ami direction, .which they could not hâve by being truated to the meni- 
ory of a witness." 

No statements made by agents while soliciting parties to sign the con- 
tract as to ho^ they understood its provisions, or even had they gone 
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80 fki; as:t<i say,*that the subscrîbers woaM not; be reqilîredi Ib pây more 
4hart theeum subscribed by each, could in this action control tbe ex- 
piicitipEovision.of the written instrument bindiûg them for the payment 
ofagivenaum. Wakffidd v.Stedman^' 12 Yick. 562; Eakea v. HotchMsa, 
23 Vt;283; IPaddocJfc v.£artfe«, (lowa,) 25 N. W. Rep. 907; Manufactwr- 
ing Co. Vk Hâte, (Kan.) 17 Pac. Rep. 601. ; The subséquent provision 
of the writteé contract respecting the organization of the concem and its 
érection into a business corporation under ttie state law in no wise 
afifected thë liability of the défendants fortheiralreadyexpressedassuipp- 
tion of payment of the contract priée of $6,850. That waa a matter 
subséquent, iriter seae, as to the subscribers, as to how their interests and 
rights in and to; the joint property thus acqùired should be secured, fixed, 
and managed* It was upon the basis, amo^themselves, as stockhold- 
ers to the extent of the sums paid by themi in the corporate property and 
its earnings. On its org^zàtion the stockholder would beçpme liable 
for the debtssubsequentlyrcontracted b^ it to the extent only of his un- 
paid stock. Failing to or^aïiize as a corporation, the promoters of the 
scheme— the subscribers— would, inter se, be a joint stock association, 
and, aa to creditors of the concern, they might be held as partners. 
Martin V. FeuM, 79 Mo. 401; Smith v. Warderi, 86 Mo. BS2; Pettia v. 
AÇdns, 60 m. é5i; Bigdow v. Cfregory, 73 111, 197; TWfe v. Gates, 18 
Barb. 554. The heading to the subscription list appended to the con- 
tract is significant. ■ "Amount of stock afier incorporation," shows that 
the subscribéf did not become suûh stockholder until after incorporation, 
and that the subséquent act depended upon himself, beyond the control 
of the plaintifïs. v 

StrenUQtis effort was maxJe at the trial by défendants to shpw that by 
■the subséquent acts and; déclarations of plaintiffs' agents, whilé trying to 
collect the subscription, in taking notes from individualsubàcrîbers for 
thç tim«ïQnt pf their subsçriptions and thelike,, they plaçed upon the 
contractitbeifown interprétation; liât, it was not designed tç^ hold the 
subscribçîs, for a sum greater/thani the amoïint of stock subscribed. 
Suob. évidence would be cP1Bpe.1*nt if suited; tp. the case. , Wbere the 
contract in question , employa words or termsof doubtfui or ambiguous 
meaning and. application, the paeaning and ; application given them by 
the parties to the contract and aeted on by thenj; should prevail overany 
,teehnical, gran>p:),atical, or Ipg^çpl interprétation oftbe words and phrases. 
But where the contract is free from ambiguity, and "its meaning is clear 
in the eye of the law," suoh évidence is clearly incompétent. RaUroad 
Go. v. THmble, 10 Wall. 867; Miehadv. Insurance Co., 17 Mo. App. 23; 
Ohriman'y. Èodges, 75 Mo. 4lë; Miller v. Dïmîàp, 22 Mo. Àpp. 97. 
RightfuUynnderstood, there was ho légal or moral incompatibility in^the 
claimof plaintifs that thèse défendants are bound fortheunpaid balance 
of the debt,'and their efforts to collect the individual subsçriptions by 
taking notes or otherwise as best they oould. Theoircumstances attend- 
ing the organization of such an enterprise conteroplate that its success 
dépends iiipon' the subscription of enough stock to pay for the plant, 
withont'Which no single subscriber would enter intoit. It interests the 
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oontractors, tfierefore, to obtain the requisite amount of subscription; 
and the usual Course of proceeding in inaugurating such enterprises is for 
the contraetoiB to collect and receive such subscriptions to an amount 
sufficient to pay thé contract price. This course accommodâtes the sub- 
scribers. The cônduct of the subscribers, indeed, invited the plaintiffs 
to this course. The correspondence in évidence between the plaintiffs 
and their agent on the ground at Greenfield shows that up to the day 
when the work was completed, and the same was accepted by défend- 
ants' committee as satislactory, no complaint was made by défendants, 
or any objection made to the payment of the sums subscribed by them. 
This correspondence, which is a part of the res gestse, shows that when 
pay day came trouble came. Some paid, while the minority shirked, 
skulked, and refused. It was the policy, as it was to the interests of 
plaintiffs, who were largely engaged through the country in inaugurating 
like industrial enterprises, to avoid ftiction, delay, and litigation. The 
letters show that plaintiffs, from their business house in Chicago, were 
solicitous that their coUecting agent should settle with the subscribers on 
any reasonable terms which would obtain themoneydue them, and even 
submittèd to delàys and discounts. For défendants now to take shelter 
in thèse acts to escape their expressed undertaking, is to seek to take ad- 
vantage of their own wrong. 

As to the altération of the contract. It is important to ascertain the 
facts pertainJng to this issue before discussing the law, as it will eliminate 
some of the propositions contended for by counsel. Without reviewing 
in détail this évidence, the conclusion reached on the whole évidence 
and attendant circumstances is that, when the contract was signed by 
the first four subscribers, L. W. Shafer, Jacobs & Co., Harper & Co., 
and John A. Davis, the words alleged in the answer to hâve been writ- 
ten in the blank spàee were not then written therein, (the other parts of 
the contract being on printed form;) but they were inserted before the 
other parties signed it. I base this conclusion upon the fair and reason- 
able déduction from Mr. Davis' testimony. He undertook to assist 
plaintiffs' agent in securing the names, and went around with him to so- 
licit and influence subscribers. He testified that at once they encoun- 
tered the objection to the provision in the contract for a cash payment, 
and he statèd to the agent that in the condition of the people (gen- 
erally farmers) to whom they must look, cash payments would be an ob- 
stacle, and provision should be made for time, etc. ; and it was a fact 
quite noticeable to the court at the trial that many of the unadvised de- 
fendants on the witness stand testified about something being said by 
the agent as to part cash and time on the balance, while denying that it 
was in the contract. And Mr. Jacobs stated on cross-examination that 
the writing was not in the contract when he signed it, and that he first 
noticed it in there after three or four had signed it. Superadded to 
which, is this poteiitial fact: For what conceivable reason, consistent 
with business sensé and the instinct of self-interest, could plaintiffs or 
their agent bave inserted such a clause after the parties had signed the 
contract? As it then stood they were obligated to pay in cash on the 
v.60F.no.9— 49 
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complétioU (©f tbeiwor^j Trlier^a by tbe interpolation th^y wouH be r&. 
quired tb payoïily one tbird cash, luid hâve 60 days and four months 
extension on;]tho:thalçi)Oçer With or without tbeii projrisipn, any sub- 
seliber could pay tbéjicasby and with it he could hâve time if desired. 
Nbadvantage tQ;the &bMgç!eB iç apparent, and no; wrong to the obligera 
•Wàsdôiie bytheimpiïted insertion. There istbe absence of anyrea- 
sonlablâimotiye for plaintiffa to œake said .interpolation without défend-. 
ants'i kbowleège or iSOBsent. Furthermore, the évidence shows that the 
subscJibôrgcoHimitted the niattçr of the contract, and this property to 
the management ofrfln executive ppoipiittee composed of four of their 
nninbei!, tbree of whojpa-rDavis, Sh^fer, an4 Harperr— were the partie» 
whQiSigned the contj^otjibèfore the interlineation was made. When the 
subsmptioA list, in its présent fonn, vias compjeted, a copy thereof was 
left with défendants' comnaittee, where it bas ever since remained. In 
Aiiï<5ust of tbat year this «*>mniitte©, on behalf of the association, certi- 
fied'jtq |be piaintiffs tbat tbey hadiSelected ançl; procured the tract of 
iMidupoBithich to etect "ithe combined butter and cheeae factory," and 
recomtaendedi the plaintiffs "to proceed to ereçt said combined butter 
and dbeese factory thereon according to Qur contract with you." On 
Hovembetl, li889, aitei' theyhad this copy of the,contract of çubscrip- 
tion, this same committee, "for Greenfieîd Butter & Cheese Factory 
Cora|»àpy" certified to !th$ plajntiffs, ','in behalf of and for the stock- 
boldei»! iiîfï the iCrreenfield Butter & Cheese Factory Company of Green- 
fiddj ètate of Missouri," that the plaintiffs, contractors as aforesaid, 
had 'i**ompleted the same aecording to contj;act and spécification, so 
fui aSi vë, with our inexpeçience, arp able to asçertain. And we do 
beïteby accept the samë, aqd. recommend that l>avis & Rankin, con- 
tractors, be paid tpr same accorfiling to the terms of contract with them, 
as soon as ^ practiçal test shall be made showlng the manuiacture of 
butter and oheese, and lr36 feet of additional piping for pump shall be 
furnished." Thèse conditions havJAgibeen complied with on the part 
of. the plaintiffs, on the 18th day; of November^ 1889, this committee 
issuedJOi plaintififft.ao.unconditionaliCertificate^ stating that they had 
"completed the sara,e aqçording to the contract and to our satisfaction, 
^nd we do hereby accept the sanje, and reçommend that Davis & Ran- 
kin, contractors, be paid fer same in accordance with our contract with 
themi" This comnuttee for the subscribers thereupon took possession 
of the property, ,havs«ve)r,since,heldit, ^d hâve mortgaged it for debt. 
The onlyobjection ever interposedbyanyof them up to the time when 
callôd upon for settlement was that they wished to be released individ- 
uftUy from any furtber liabiUty on payment of their respective subscrip- 
tions; andv among themi they havesince paid oyer $4,000 of this sum. 
If the question were Tes wtegra, it would be difficult to discover any 
Sound reason or ethiûs.loïdischargiijg either the first or second set of 
subscribers frpm their obligation to pay . The second set are clearly in? 
dividually bound, becjiuge the insertion antedated their subscfiption; 
the first four signersjbpeause the interlineation was neither intended to 
delraud themi nor did it work to them any harm, nor did it secure any 
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advantages to thè obligées. 'ïhe contract, as signed by them, was éorri- 
;^lëté,tirtciOMdîti6nar, bihdiitg' thera to pay cash on the completion of the 
work. That right remains to them, and the only effect of the added 
provision was to giv6 them the option of other tèrms of payrifettt. No 
sùcii change, madô without evil inteht, and working no injùry to thé 
obligée, and securihg no advantage to the obliger, ought, in myjudg- 
ment, td be deemed material. The nile of damnùm absqtm injui-in ought 
to be applied to such case. The authorities in this state are otherwise. 
But courts hâve, from sheer force of reason and common sensé, (which 
is thé surest basis of justice,) felt constrained to tèmper the rigor of the 
rule againët altérations to the extent that "where there are several par- 
ties to an indentufe, sottie of whom hâve executed it, and in the prog- 
ress of the transaction it is altered as to those who hâve not signed it, 
without the knowledge of those who hâve, but yet in a part not at ail 
affecting the latter, and then is executed by the residùe, it is good as to 
ail." 1 Greenl. Ev. par. 568; 1 Add. Cont. par. 389; Doe v. Bingham, 
4 Barn. & Aid. 672; HibUewhiU v. McMorine, 6 Mees. & W. 208; BaU v. 
Chandlèss, i hing. 123. So it has been held that, where a mortgagor 
altered a niortgage after it was signed by bis comortgagor, without tho 
latter's knowledge or consent, by inserting therein a description of other 
propèrty, the mortgagé was valid as to both. It Was good as to tl\e first 
mortgagor as to the propèrty described therein when he signed it, and it 
bound the second mortgagor as to the additional propèrty as well as to 
the other prôperty. Vdn Homv. Bell, 11 lowa, 465. So hère the con- 
tract was complète when the first four subscribers signed it, but in the 
progress of its exécution an altération was made to meet the require- 
ments of other parties, which merely extended to them the privilège of 
other terms of payment without affecting any existing right of the firet 
obligors. It séèms to me that it is a fit case for the application of the 
maxîm vhi eadem est ratio, endem est lex. But, waiving this proposition 
pf law, the facts hereinbefore recited, as to the acceptance of the prop- 
èrty upon thè completion of the contract, the rétention of the propèrty 
and dealing with it as their own, clearly constituted a waiver and estop- 
pel combined. Shafer, Harper, and Davis waived itwhen theyaccepted 
the building, machiiiery, and work. They ratified the contract through 
the executive conimittee, to whom the matter was intrusted by the sub- 
scribers, when they took possession of the building for the association, 
and they creatèd a fatal estoppel by occupyîng it, treating and dealing 
with it as their own. As said by Chitty, J., in Re Ckesham, 81 Ch. 
Div. 473: 

"A mfin shall not be allowed toapprobate Rnd reprobate. If he approbate, 
he shall do ail in his power to confirra tlie uistrument which be approbates. 
* * * K a mau approbate his obligation, he is confined to his adui>ting tho 
instrument as a whole, and abandoning everything ioconsistent with it." 

See Evans v. Poreman, 60 Mo. 449; Bibb v. Mmns, 61 Mo. 289; Chif- 
fey V. O'Reiley, 88 Mo. 429; Aùstin v. Loring, 63 Mo. 22, 23; Orem v. 
Railroad Co., 8i2 Mo. 653-659; Btawn v. Wright, 25 Mo. App. 54; Im- 
hoden V. Insurance Oo., 31 Mo. App. 321; Mœyor v. Sonnebam, 113 N. 
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Y. 423t,i21 N. E. Rep. 121; Wallcerv. Mvlvean, 76 111. 18; Rapaleev. 
8tewa,rtr.27 N, Y. 310; Duff v. Wynkoq>,7i Pa. St. 300; Eau v. littte 
iïocA, 3i.^*. 303. I 

Tber<9i ù amply sufiScient in the pleadings to présent this issue. The 
pétition; avei$ and the aixswers admit the acçeptance of the work. And 
it is spe<âfically pleaded in th^ reply that said altération in the contract 
was "there at the tinj^e défendants accepted the said creamery, took the 
deqd to said property, and lassumed the control of the saine, and that the 
sanie was wjell knowntotjie défendants." It is the légal, effect of the 
faots pîçaded, rather than.: the, désignation given them by the pleader, on 
which the law administejs relief. Greemoood v. Jnmrance Cq., 27 Mo. 
App, 417; OMen v. Hmdrich 100 Mo. 634, 13 S. W. Rep. 821. 

There is no inconsistency in fact or law between plaintififs' déniai of 
œaking the alleged altération in the contract, aud then alleging that de- 
fendants by their conduct and acts had waived or ratified the act, or had 
created^n ^toppèl. The.coiitrary rule is a relie pf barbarism in prac- 
tice, by which justice was subordinated to form. Nelson v. Brodhack, 
44 Mo. 598; PiOrick v. Qadight Cb., 17 Mo. App. 462; McCormick v. 
Kaye,, 41 Mo. App. 263-, , The observation of Shebwood, J., in Bankv. 
Ârmstrong,, 62 Mo. 65, is to be undersfood with référence to the state of 
facts under considération. The reply only tendered the issue of no al- 
teratipn, without pleading any fact which would constitute a waiver or 
estoppel. 

As to therelease pleadç^.in the answers, it is only necessary to sitate 
the facts to sho^y that it is without merit. Afterthe plaintiffs had kept 
and performed the contract on their pa,rt, the duty and obligation de- 
volved; on défendants to pay the contract price,. They dedined to do 
80, however, unless plaintiffs would yield to their contention that the 
undertaking was that each. sub^çriber was bound only to the extent of 
the stock subsçribed, and unless the plaintiffs would also waive their 
right tp file a mechanic's. lien. Even had the ^ent been authorized 
thereto,,the release wo!:ild be inoperative. It is npt predicated of 
aiiy new, valuable considération, and as such it is a mère nudum pac- 
iim. When a contract "bas beçome executed wholly or in part by the 
passage of a considération it cannot be discharged by a simple agreement, 
but only by performance of its terms, by a release un,der seal, or by an 
accord and satisfaction." ,^ter v. Dawber, 6 Exoh. 839; 3 Amer. & 
Eiig. Enc. Law, p. 890, §66. "It is an old rule of the common law 
that the paynjent of a sum less than that which is due cannot operate 
as a satisfaction of the debt." Id. p. 895, § 67. The facts of this case 
do not bring this release within the bounds of the rule respecting the 
compromise of doubtful daims or the settlement of rights in a disputa- 
ble contract. Aside from this, ihe agent, Burr, had no authority from 
plaintiffs to exécute such a paper, By the contract itself it is stipulated 
"that Davis & Rankin will not be responsible for any pledge or promise 
made by their agents or représentatives that do not appear in this con- 
tract, and made a part thereof, either in printing or writing." Parties 
are presumed to know the law. A coUecting agent possesses only lim- 
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ited aathority. As such he has no implied power to compromise debte 
or executesuch a release. Corning v. Strong, 1 Cart. (Tnd.) 329; Ward v. 
Evans, 2 Ld. Eaym. 928; Sykes v. GUes, 5 Mees. & W. 645; MOer v. Ed- 
mondstm, 8 Blackf. 291 ; McHany v. Schenck, 88 111. 357 ; PraU v. U.S.,B 
Nott & Huiit. 106; Story, Ag. (9th Ed.) § 99; Buchvalter v. (kaig, 55 
Mo. 71; Oreéatooody. Bumes^bO Mo. 52. The managing committee for 
défendants were advised by this agent when they demanded such release 
that he had never done such a thing, and that he would communicate with 
his principals. AcCordingly he did write to them on the 8th day of 
November, 1889, in which he stated that the company had had a meet^ 
ing and advised the subscribers not to pay until the machinery was 
tested, and until plaintiflfs would give them something to show that they 
would look to each subscriber for what he subscribed and no more, and 
unless the plaintiffs would not file a lien on the building. To this letter 
plaintiflfs replied on the llth day of November, 1889, in which the agent 
was authorized to concède the défendants the release against a meehanic's 
lien, "as they [défendants] are amply responsible, and, if they would 
force us to give it to them before they would settle, it would not be worth 
ariything anyhow." No authority was given the agent to exécute a re- 
lease beyond the matter of the meehanic's lien. Instead of demanding 
to see the agent's written authority, after being advised that he would 
Write to the plaintiffs, the committee accepted the mère paroi statement 
of the agent. They could not thus bind the principals. Story, Ag. § 72; 
WUsonv. Raiîroad Co., 114 N. Y. 487, 21 N. E. Rep. 1015; Gair y. 
futile, 49 Fed. Rep. 198, (opinion recentlyfiled in this court.) Neither 
the agency nor the extent of authority can be established by proof of thé 
imputed agent's déclarations and acts. Andersonw. Volmer, 83 Mo. 406; 
Fougue v. Burgess, 71 Mo. 389. 

The only remaining issue is the défense interposed by Jacobs & Co., 
as to the allégation of the mémorandum placed opposite their name 
on the subscription list. I crédit the testimony of Mr. Jacobs, to 
the effect that at the time of the exécution of the instrument the words 
"only responsible for 3 shares" were written in pencil just after the fig- 
ures "300," which represented the value of the shares subscribed by 
them. Such mémorandum or addendum belongs to the "four corners" 
of the instrument, and is as much an intégral part of it as if it had been 
inserted in the body of the contract. "If such memoranda are at the 
foot or on the back of a note or other instrument when executed, they 
constitute a part of the contract." Bay v. Shrader, 50 Miss. 380; War- 
rington v. Early, 2 El. & Bl. 763; Wait v. Pomeroy, 20 Mich. 425; 
Wheelock v. Freeman, 13 Pick. 165; Raiîroad Co. v. Atkison, 17 Mo. App. 
494; Raiîroad Co. v. Levy, Id. 504, 505; Burehfield v. Moore, 25 Eng. 
Law & Eq. 123. Thèse words, then, are to be construed as if they had 
been inserted immediately after the chief clause obligating the parties of 
the second part to pay the contract price of $6,850. What, then, would 
be their légal import? For what purpose were they employed, except 
to qualify the extent to which Jacobs & Co. proposed by their signature 
to be bound? It would be strained and overtechnical to say that as 
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.tl)ey,ii^(î,tl^e;,wqr<j8"3 8il^ares'';t)3ey>.intepded only place a limît on 
their isSpjwa^iiaUity as share^olders, und, aa they would not hecome sucl^ 
until alteTijncorporation, the term,,shoi;ild be restrained to the snbject- 
matter^ iîfitiier tl^ao bet extended ta the gênerai undertaking in the 
body.of thç contract. Tbere couldlpe no motive nor sensible object in 
empîoyi^g, such words as a limitation' alone on their responsibility as to 
the ptitier shar^hoidera, as i» no event could the shareholders be bound 
inter «« or to geflieral creditqrs for a greater sum than the amount of their 
shares. Mr. Jacobs testifieil that a(tçr reading the contract his appré- 
hension was that it bound each subpcriber for the whole sum, and that 
he 8o stated tp the agent, and wrote the words of qualification for his 
protection flgainst such construction. When the plaintiffs, through their 
agent», acceptpd the paper with tfiis mémorandum, they took it as a 
part of the Qontract of Jacobs & Co., and are bound thereby. There is 
no repugnanoy between the gênerai clause binding the subscribers to the 
payment ol the entire sum and the limitation as to Jacobs & Co. It was 
a contract «nfer partes, being executed successively by the parties of the 
second part. When handed to Jacobs & Co, for signature, the transac- 
tion, as to tbena, is to beviewed as if they had interpolated the worda 
before signing: , "But as to Jacobs & Co. it is understood that they are 
bound only tq the extent qf $300." In respect to the alleged altération 
of thi» mémorandum, it is sufficient tp say that the words are somewhat 
blijrred, but sufficient of them remains tp satisfy my mind that they 
were there. The answer does npt aver that plaintiffs made the delàce- 
ment, nor does the évidence show by whom it was done. or how it oo- 
curred. If alteired by the plaintiffs, it operated to discharge Jacobs & 
Go. ; if done while in possession of plaintiffs, it devolved on them to ex- 
plain it. The act of Jacobs & Co. in placing this qualification on their 
liability is a suggestive answer to the ; contention of counsel that it was 
the comnion understanding of the subscribers at the time of the exécu- 
tion of thq contract that they were only to be severally bound to the ex- 
tent of the shares respectively subscrbed by them. The very fact that 
Jacobs & Go., whowere the second signers of the contract, saw thesweep- 
ing terms of the obligation before th^ir eyes, and placed such mémo- 
randum opppsite' their name, was sufficient to put every subséquent 
signer on his guard. It was a waraing signboard to them. The argu- 
ment of counsel that the subséquent signers should be deemed to hâve 
regarded this mémorandum as equally applicable to themselves is not 
even plausible. The very reverse is the only reasonable inference. After 
being thus warned by the precautionary action of Jacobs & Co. in pla- 
cing their namesto the instrument without any qualification, the conclu- 
sion is inévitable that they swallowed the whole obligation. It follows 
that as to ail the del'endants duly served or appearing hereto, except as 
to Jacobs, & Co., the issues are found for the plaintiffs. Judgment ao- 
cordingly. 
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ÂNDEBSON t7. E^LER et oL 

(Cireutt Court of Appeau, TMrd CinutL Uay 0, 1893.) 

L PÀTgUm TOK INVBNTION8 — ^LlCBKSB. 

A person wtao had produced mantels of a new design Rold two of them to • man 
Qfacturer, who avowed an intention to use them as copies. Held tliat, altltough 
the sale was at the usual price, it must be considered as équivalent to a consent tliat 
the manufacturer might usé the design, and ttte inreutor, having subseqaently ob- 
tained a patent, could not sue the manufacturer or bis custome» f or tuf rlngement. 
t. Same. 

It was immaterial that the inventer sold only upon the i^ianufacturer's assertion 
that he would purchase elsewhere, it appearing the mantels were on sale by othera. 

4S Fed. Bep. 777, afflrmed. 

Appëal from the Circuit Court of the United States for the Western Dis- 
trict ofPennsylvania. / 

In Equity. Suit by William Anderson againfit Eiler, Breitwieser & 
Co., for intringement of a patent. The bill waa dismissed, and com« 
plainant appeals. Affirmed. 

W. L. Fierce, for appellant. 

James Aylvoard Develin, for appellees. 

Before Acheson, Circuit Judge, and Butleb and Gseen, District 
Jadges. 

Butler, District Judge. The suit is for infringement of letters patent 
No. 19,872, granted to William Anderson, June 23, 1890, "for designs 
for mantels," , The mantels sold by the respondents are made after the 
complainant's design, and are covered by his patent. They were pui^ 
chased from Mershon, Brown & Co., who made them. Several défenses 
are set up, ainong them a license in Mershon, Brown & Co.; and as we 
think this is sustained by the proofs, we need not consider any other. 

It appears: that Mershon, Brown & Co., who are manufacturers of 
mantelsi wishing to use this design, (not then patented) purchased from 
Mr. Anderson (through an agent) two of his mantels, as sampJes, for 
this purpose. The agent explicitly informed him of tbeir object in the 
proposed purchase, as the proofs show, and as he admits. He thus sold 
the mantels with knowledge that the only object in purchasing was to 
copy and use his design, and did it without objecting to the use coo- 
templated. The inference is therefore, we think, irrésistible that he 
coDsented to this use. Whether he actually consented or not, how- 
ever, the çircumstances estop his déniai. His silence at the time closes 
his mouth. If he did not mean to consent he should bave said so. 
Such déniai now, and a recovery of damages for infringement, woold 
constitute a fraud. It is true that the sum paid for the mantels was not 
large; uo more than the usual price for their common use. Whether it 
was disproportioned to the value of the spécial use mentioned dépends 
apon the question whether a monopoly in the design was then contem- 
plated by either party. Clearly Mershon, Brown & Co. didnotcontem- 
plate it. They supposed the design was open to the public, and Tiito* 
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ally declared so at the time. Whether Mr. Anderson then intended ap- 
plying for a patent is no|clear. He did 8ubseq«ently, though somewhat 
tardily, apply. But whether the sum was disproportioned to the value 
of the spécial use is not important, in view of the fact that this use was 
distinctly in the minds of both parties, and that the money was paid and 
received on the basis of it. 

We do not see any force in the suggestion that Mr. Anderson was con- 
strained to sell by reason of Mershon, Brown & Co.'s assertion that they 
could and would purcliase elsewhere, for the purpose contemplated, 
if he refused. No deceit or force was employed. The assertion was 
true; others ^^ere selling the mantels. He was left free to sell or refuse. 
It niay be implied from the évidence that he hesitated, and considered 
the conséquences before deciding. He must bave known that if he re- 
fuéed, and the samples were obtainëd: elsewhere and his rights violated, 
the law would afford him protection; and the fact that he did sohesitate 
and consider before sellidg lends additional strength to the inference that 
he Gonsented to the use contertiplated, in considération of the price re- 
ceived. 

The decree of the circuit court is therefore affirmed. 



Painïb t». Snowdkn. 
(Oircttit Court of AppétàB, Third Cireuit. April 29, 1893.) 

Draioir Eatbnts—Noveltt— Chair Baoks. 

i>@sign patent No. 18,405, issued NoVember 14, 1883, to Henry H. Paine for a de- 
iigti for commoa round bow-back obaira, consisting in the upper part of the bow 
«ttd rounds proyided with a çhee^ of suitable material, as wood, bent to conform 
to ttte curvature of the bow-baok ând roands, leaving the rounds between tha 
sheet and sedt eZpbsed, is vbid for want of novelty. Affirming 46 Fed. Rep. 189. 

Appeal &orà the Circuit CôUrt of the United States for the Eastem 
District of Pennsylvania. 

In EqUity. Suit by Henry H. Paine against William H. Snowden 
for infringement of a patent. The bill was dismissed below, (46 Fed. 
Rep. 189,) and complainànt appeds. AflBrmed. 

Horace Pettit, for appellant. 

H. T. Fenton, for appellee. 
Before AcHEsoN, Circuit Jùdge, and Wales and Gkbbn, District Judges, 

AcHïsoN, Circuit Judge. This was a suit in equity for the infringe- 
ment of letters patent dated November 14, 1882, granted to Henry H. 
Paine, the complainànt below and appellant, for a design for chairs. 
The patent has four clairas. ' The first and leading claim is as foUows: 

"(1) iWé iftiproved design for coinmon round bow-back chairs, consisting 
in ttie upper part ôf the bow and rounds provided with a sheet of suitable 
materiali as wood, bent to conform to the curvature of said bow-back and 
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rounds, leaving the rounds between said sheet and seat exposed, snbstan- 
tlally as and for the purpose specifled. " 

The second claim differs from the first only in providing that the 
back pièce or sheet shall be perforated wood. The third claim is like 
the second, but calls for a perforated wood seat also. The fourth claim 
is the same as the first, with the addition of "ornamental nails" to secure 
the "curved perforated back pièce" to the bow and rounds. In bis spéci- 
fication the patentée states: 

"I prêter to curve the bottom of the plate, E, to improve the design; but, 
if desired, it may be made perfectly straight." 

He farther says: 

"The depth of the plate may be varled, and also its ornamentatîon ; tny in- 
vention coraprehending, broadly, the design when such a plate is arranged 
on the upper part of the bow and rounds, leaving the lower parts of the same 
exposed." 

The plate, E, is the sheet or back pièce mentioned in the claims. The 
sheet or back pièce shown in the patent drawing has a scalloped lower 
edge, and ornamentally arranged perforations; but it is quite clear that 
the patent was not intended to be confined, and is not confined, tothe 
configuration or ornamentation there shown. Moreover, as we hâve 
seen, the depth of the plate or back pièce "may be varied " at pleasure, 
and, indeed, under the terms of the claims, may be extended any dis- 
tance down the back of the chair, provided, only, there is some exposure 
of the lower parts of the bow and rounds. Certainly, as a patent for ^ 
design, — a production intended mainly toappealtotheeye, — the patent 
in suit has a remarkable scope. But the court below having held that, 
in view of the prior state of the art, the patent was destitute of invention, 
we will confine ourselves to the single inquiry whether that conclusion 
was correct. 

It appears that prior to 1882 Gardner & Co. manufactured and sold 
in the city of New York veneers, chairs, and settees. Their illustrative 
catalogue, issued and distributed in June, 1882, is an exhibit in tbe 
case, and it is shown that the cuts therein contained are true représenta- 
tions of the chairs which they manufactured and sold long before the 
date of Paine's alleged invention. Those chairs were of difierent forms, 
styles, and sizes. The variely was great. Some of the chairs had curved 
backs, to conform to the shape of the human body, The chairs were 
provided with perforated veneer seats. They also had pièces of perfora- 
ted veneer, of varions shapes and of ornamental appearance, fastened by 
narls to the backs of the chairs, and in the instances where the backs 
were curved the back pièces of veneer were fitted so as to conform to thé 
curvatures. Sometimes the veneer back was continuons with the seat, 
an unbroken pièce of perforated veneer being used for the purpose. In 
other instances the perforated veneer back pièce and the seat pièce were 
separate. 

Now, it is true that, among the Gardner illustrations, we do not find 
the common bow-backed chair; but everything else disclosed by Paine's 
patent is there to be seen. However, the bow-backed chair — that is, a 



77B FEDEKAL BBPOBTEB, Vol. 50. 

^aîr haMngià contînuëOs pièce beiittoform the sitîësâftd top of the 
back, both ends being fastened in tbe sëàt^— was oM. Did it, then, in 
view flif what had already been done, require inventive genius, of any 
orderj to apply to thé curved back of such a chair a pièce of perforated 
venéer or sheet of other flexible matérial? The court below ruled that 
it did nbt, and in that judgment we entirely concur. 

\^B% besides the proofs already diâcqssed, this record contains as an 
exhibit a patent, No. 179,721, granted on July 11, 1876, to Michael 
Ohmer, for an improvement in chairs. The îllustrative drawing of that 
patent shows a common bow-baok chair, witb a wooden back pièce secured 
by screws against the front of the top of the bow, and leaving the lovver 
parts of the rounds exposed, tjnder the ruling in Gorham Oo. v. White, 
14 Wall. 611, the conclusion, we think, is well warranted that Ohmer's 
chair baofc and Paine's deàign are subst&ntially idehtical in appearance. 
But, at any rate, when the Ohmer chair back is added to the other 
proofs touching the prior State of the art, it becomes clear, beyond any 
sort ofdoubt^ that Paine's design possesées no patentable novelty. We 
are altogether satisfied with the resmlt reached in the court belovr, and 
accordingly the decree dismissing tbe bill is affîrmed. 



CoNSTJMEBS' Oas Ck). OF Danvillb T. Amekican Elbctbjc C!onstbug- 

xiON Co. , Limited. 

(Circuit Court of Appeals, Third CirevM. Aprll 32, 1892.) 

1. Apitdavit ojrDsrBKSB— Action on Writtbn Contraot— Pabol AoREEireinr. 

An affidàVil éf deféttse to an action on a written coutraot to recover the priée ot 
: an eleotric Ugpht plant aUçtred that plaintiff had agreed, at tbe time the contraot 
was made, to exécute a sati^factory bond indemnifying défendant against suits for 
infringemeiit of certain patents, but had failed to exécute such a bond. The writ- 
ten oontraot «ontained no provision for indemnity, and the affldavit neither alleged 
that such provision was omitted by f raud or mistake, nor that défendant was induced 
to exécute the Written oohtract by reason of the alleged paroi agreement. Beld, 
that It mu&t be presumed [that the agreement for a Dond was verbal, and, as évi- 
dence thereof frould be inadmissible, the afQdavit was insufficient. 47 Fed. Rep. 
43,afflrmed. 

S. tJAME-^lNrBINQBMENT OF PAIBNI— GlAIH FOR DaMAGBS. 

A purobasçr of a machine who bas had the undisturbed use and possession thereof 
cànnot, in the absence of fraud, withhold the purcbase price because of an alleged 
liability on his part to a patentée 'for infringement of Lis rights in the use of the 
property. 47 Fed. Eep. 48, affirmed. 
8. Samb— Vaoûb and Indefinitb Au.BOATION3. 

The gênerai alle^tions that plaintiff "had not compUed wlth the contract, " and 
tbat défendant "had already been put to great delay and ezposure and damages, to 
the amount of ten thousànd dollars, " were too vague, Indefinite, and uncertain to 
' présent &sufaoient défense. 47 Fed. Bep. 43, aârmed. 

Error to the Circuit Court of the United States for the Westerii Dis- 
trict bfPennsylvania. 

Action by the American Electric Construction Company, Limited, 
again&t the Gonsumers' Gas Company of Banville. An affidavit of de- 
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fensé was artjudfçed insuflScîent, (47 Fed. Rep. 43,) and défendant brings 
error. Affirméd. 

Jwms Scarlett,^ iox plaintiff in error. 

C. E.' Morgan, for défendant in error. 

Before AcHïsbN, Circuit Judge, and Butler and Green, District 
Judges. 

AcHESON, Circuit Judge. An affidavît of défense is insufficient to 
preventjudgraent, unless it sets forth ail the facts necessary to constituto 
a substantial de fense. Mère gênerai averments amounting to légal conclu- 
sions will not dô. The spécifie facts must be stated, so that the court 
may draw the proper conclusions. Nothing should be left to conjec- 
ture, for tbat which is not stated must be taken not to exist. Thèse 
priuciples bave been repeatedly declared and enforced. Brynr v. Harrir 
son, 37 Pa. St. 233; Marsh v. MarskaU, 53 Pa. St. 396; Peck v. Jone», 
70 Pa. St. 83; Asay v. JMer, 92 Pa. St. 377. 

The action hère was to recover a balance alleged to be due to the plain- 
tifiF below from the défendant upon a written contract, dated July 6, 1888, 
whereby the plaintilf company agreed to furnish and set up at the works 
of the défendant company certain machinery and appliances for an elec- 
tric light plant, and also to construct certain circuits of pôles and wires 
upon speoified terms. A copy of the contract was attached to the affi- 
davit of claiin, and alpo a particular statement of the plaintiff's account, 
with the crédits to which the delendant was entitled, and perfonnance 
by the plaintitf was distinctly averred. The affidavit of claim was com- 
plète. It was then incumbent upon the deendant to file an affidavit 
setting forth specifically, and with reasonable certainty, the grounds of 
delense. The court below decided that the affidavit of défense filed was 
insufficient to prevent jud<;nient, and, after carelul considération, we bave 
reachetl the same conclusion. | 

As regards the Conard claim, it is quite évident that crédit therefor 
was actually given to the delendant in the plaintiff's statement of account 
filed, with a slight error in amount, which the court below corrected. 
Thîs was not seriously controverted npon the argument in this court. 

No valid défense was disclosed bj' the allégations in the defendant's 
affidavit that, ai the time the written contract was entered into, the 
plaintiff agreed with the défendant to lully indemnily and save it harm- 
less as against any and ail deiuands and claitns under or growing ont of 
letters patent of the United Stîites, and against any and ail suits for the 
infringement thereof, by reason of its use of the electric light plant, or 
an}' of its ports, erected by the plaintiff under said contract, and to give 
to the défendant, on deman<l, a good, sufficient, and satisfactory bond 
80 to do; that the plamtiff, in récognition of this obligation, tendered to 
the delendant a bond, which was not acceptable to and was not accepted 
by the delendant, as it was neither good, sufficient, nor satisfactory to 
indenmify and save harniless the défendant; and that the plaintiff failed, 
on demand, to give to the défendant snch a bond as it agreed to do. No 
provision whatever for iudeuinity is to be found in the written contract 
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sued ôilî Qor îs it averrèd ii} the affldaxàt of défense that such provision 
was omitted therefrom by fraud, accident, or mistake. Now, as it is not 
alleged that the agreement with respect to indemnity was in writing, it 
must be taken to bave been by paroi. A writing will not be assumed to 
ôxîstjin the absence of express averment of the fact. Marsh v. MarshaU, 
supra. Moreover, if the alleged collatéral agreement was in writing, the 
défendant was bound to annex a copy to its affidavit. Erie City v. Butler, 
120Pa. St. 374, 14 Atl. Rep. 153; W^ard v. Eeed, 132 Pa. St. 5, 18 
Atl. Rep. 921. It foUows, therefore, that without any averment of fraud, 
accident^ or mistake, the défendant sought, by means of a paroi agree- 
ment made contemporaneously with the written contract, and as a part 
of the transaction, materially to vary the written contract, and to intro- 
ducetherein an entirely ne w stipulation, changing the plaintiff's liability 
undëf its implied warranty of title, and imposing upon it an additional 
9bligation. Plainly, this défense would eontravene the rule, so often 
enforced by the suprême court of the TJnited States, that, in the absence 
of fraud,' accident, or mistake, it must be eonclusively presumed that the 
written contract contains the whole engagement of the parties. Brown 
v.Spoffofdy 95 U. S. 474; Bastv. Bank, lOlU. S.93; Richardson v. 
Ha¥dmkk,im U. S. 252, 254, 1 Sup. Ct. Rep. 213. In Pennsylvania, 
although ther« bas been some relaxation of this rule, it must neverthe- 
less appear that the party who sets up the oral promise or undertaking 
was induced thereby to sign the written contract. Phillips v. Meily, 106 
Pa. St. 536; Wannerv. Landis, 137 Pa. St. 61, 20 Atl. Rep. 950; Sidn^ 
School FurnUure Co. v. Wwsaw School Dist., 130 Pa, St. 76, 18 Atl. Rep. 
604. . But thé aflBdavit of défense hère contains no allégation that the 
défendant was induced, by reason of the alleged paroi agreement, to ex- 
écute the written contract;' Under the Pennsylvania décisions, then, the 
défense set up is clearly inadmissible. 

i Such being our conclusion, we need express no opinion upon the ques- 
tion whetber, under the collatéral paroi agreement stated, it was enough 
for the défendant simply to allège that the tendered bond was not good, 
sufiScient, or satisfactory, without assigning any spécifie reason why it 
was not. It may be hère added that, if the fact of tender could be 
regarded as an admission against the plaintiflf, it would be an admission 
merely that the défendant was entitled to such a bond as the plaintiËf 
offered and the défendant declined. 

That part of the defendant's affidavit which asserts that a certain 
named patentée has served the défendant with notice of a claim for dam- 
ages for infringement of letters patent by the defendant's use of the ma- 
chinery and appliances furnished to it by the plaintiff, and thatby such 
use the défendant is also liable to another patentée, affords no ground of 
défense to this action. A purchaser of property, who has had the full 
use and enjoyment of the same, and is in the undisturbed possession 
thereof, in the absence of fraud, cannot withhold the purchase priée be- 
cause a third person claims to hâve a superior title thereto, or an adverse 
right therein, and threatens to bring suit to enforce the same, or because 
bf an alleged liability on the part of the purchaser to a patentée for an 
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infringement of letters patent, by reason of the use of the property. 
Wanzer v. Truly, 17 How. 584, 585; Kmmbhaar v. Birch, 88 Pa. St. 
426; Geist v. Stier, 134 Pa. St. 216, 19 Atl. Rep. 505. 

Pinally, the gênerai allégations, without further spécification, that the 
plaintiff "has not complied with îts contract,"and that the défendant "has 
already been put to great delay and exposure and damages to the amount 
of ten thousand dollars," are altogether too vague, indefinite, and uncer- 
tain, as the authorities cited at the Ogening of this opinion demonstrate. 
The court below was entirely right in holding that the affidavit of défense 
was insuflîcient, and in eûtering judgment for the plaintifif. 

Judgment affirmed. 



Thb Robert B. King. 

The Maby Lymbdrnbb. 

(District Cmirt, D. Masiochusetts. May 81, 1892.) 

CÎOLLISION— SaIL VeSSBLS BeaTING — DUTT TÔ RUN OUT TaOK. 

Two scboouers were sailing in the same gênera) direction, closehaiiled on the port 
tack. The swifter vessel, the K., passed the other, the L., to leeward, and.tUen 
came about on the starboard tack, and was struck before sne had fairly gathered 
headway. There was sea room enough for the K. to hâve oontinued further on her 
port tack. Heîd, that the L. had the right to assume that the other vessel would 
beat out her tack, and that for her f ailure to do so the E^ was liable. 

In Admiralty. Cross libels for collision. 

Frédéric Dodge and Edward S. Dodge, for the Mary Lymburner. 

Thxrmas J. Morrison, for the Robert B. King. 

Nelson, District Judge. Thèse cases are cross libels for collision be- 
tween the schooner Robert B. King and the schooner Mary Lymburner. 
The collision occurred on the aftérnoon of December 12, 1891, near 
Bishop and Clerks light, on Nantucket shoals. The weather was fine. 
They were both small coasting schooners, laden with lumber, with high 
deck loads, and were bound to the westward. They were running in 
the same gênerai direction, with ail lower sails set, closehauled on the 
port tack, and were beating into Hyannis harbor against a head wind 
for shelter, the King being to the leeward. The Lymburner was going 
about five knots. The King was sailing faster than the Lymburner, and 
having passed her to leeward, came in stays to go about on the opposite 
tack, thereby ranging across the bows of the Lymburner and getting di- 
rectly in her course. After she began to fill away and before she had 
fairly gathered headway, she was struck by the Lymburner with a square 
blow at the main rigging on the port side. Upon thèse facts the conclu- 
sion is inévitable that the collision was caused by tlie King's luffing across 
the bows of the Lymburner in such close proximîty as to render it im- 
Tiossible for the Lymburner to avoid the collision by any change of course. 
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l!hç .ql^rîm of the ;K;îng|4s th^ ehe hç^d passed the;I|yn).bumçi: from a 
gïifirj^ ^ hi^f & mile before sjie began to make her taçk., But.all the 
circumstances of the case ppipt ihe ;pther way- The évidence on the 
part of; the iiyjiiburner is that theipqming in stays by the King was im- 
mediately aeen by those in charge pf the Lymburner, and her helm was 
ipSttaflktly put hard up, at>d her mainaheel letgo, in the hope of causing her 
tpfallpi^^d go under the sternof theiKing, which was the bnly possible way 
ofavpi^ipg or lessening the force of the impending fcilow, and though the 
Lymburaer-feil off somewhat, yet fltiere was not time or roora to go clear. 
I am satisfied tluat thiS;J8 a correct statement of what pccurred, and that 
the claim of the King that there wàs sufEcient rooniis wrong. The King 
further cJaims that she was then getting into shoal water, and was 
obliged to go about for her own safety. This belief of her master was 
nndoubtedly the reason of his going about when he did, but he was 
mistaken. There was ample room for her to proceed much further to- 
wards the shore withoutdànger. Her master lacked in expérience and 
was unacquainted with the navigation at this point, and this accounts for 
the disaster. The men oi thëLymburnôr were (amiliar with thelocality, 
and had the right to assume that the King would run out her course. 
The change by the lattef was sudden and unexpected, and was without 
excuse. The libel agçiipst,, the Lymburner is dismissed with costs, and 
in tàiH 4»bel;against the King there is to be a deuree lor the libelauts. 
Orderéii^;,àccording]y. 



The Gênerai. G. MoTT. 
TaE Lauka B. 
:■: ; : : The Lena.:' 

The Howard Smith. 

Demabts V. The General G. Mott a al. 

(CtrcuU Court ef Appe<tl8, Third CirciiU- May 24, 1892.) 

COLLISIONTrRlVE^NAVIOATipjï-rPROPEK SiDB I^F CraNNEL. 

Two Steam tù^S, the L. and, the M. , eaeb with a tow, approached each other nearly 

bead on, by diglft, Iti the Delaware river, and each disuovered the approach of the 

other whtjn abçutu mile apart. Sigaals of qne whistle were exuhanged when the 

vessels Were ab'OiU one-haîf a mile apart, and both ported their helms. The court 

1 ffouad, on conliicting évidence, that the M. tfras on the proper side of the channel, 

; ao^ could not fi»»;p gone further inshore, owing to the présence of anuhored vessels ; 

■ thàt- the L. éithbr had gone too far towards the wron^ shore bafore portin? her 

lielm, or that she did not ^rt it suCBt-iéntly,— and hence held that for the collision 

bi^tween the two tows the L. was solely in fault.. 

; Appeal froip the District Court of the United States for the Eastern 
District of Pennsy Ivan ia. 

,In Adriiiralty, LiBel by Charles Demari^, master of the tug Laura B. , 
and bailee of the barge Lepa aud her cargo, against the tug General G. 
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M<M and the schoonet H^oivi^àrd Smith, for collision. Elecree below dis- 
missing thô libel. AfiBarmed. ;♦ » 

: Edward F. Piigh Sûad Hmry Ihnders, îoT upTpéÙaatk ■'"■■ 

John F. Lewis, îoT theGeneml G. M^ott. 

Alfred Driver, for the Howard Smith, 

BeforôAoBESON, Circuit Judge, and Wales and Geeen, District Judges; 

Wales, District Judge. At about 2 o'clock on the ïnoming ôf July 
27, 1889, the tug Laura B. with the bargo Lena, lashed to her port side, 
and thie barge May, lashed to her starboard side, both barges being heavi- 
ly Ipaded, was going down the Delaware river, and when abreast of the 
Greenwich piers, on the western- side of the river, the lights of a tug with 
a tow astern were seen nearly ahead, at the distance of about a mile, 
which lights proved to be ùpon the tug General G. Mott, having in tow 
the sehooner Howard Smith astern by a hawser. The night was cloudy, 
with occasional rain, but lights were easily seen. The tide was high 
water slack, turning to ebb. The channel at this point is frora 30O to 
500 yards wide. The tugs dîscovered each other at the same time, each 
having the other on its port bow; the Laura B. running nearly southby 
west, and converging on the Mott's course, which was northeast by north. 
The Mott was nteirly opposite the Gloucester ferry, and on the starboard 
or eastem side of the channel. A little astern, and on the port quarter 
of the Laura B. , the ferrybbat Peerless was coming down the river; and 
a short distance ahead of, and on thé starboard bow of, the Mott, the 
ferry boat Law was going up the river. On the eastem side of the chan- 
nel, a little above the ferry, were the régulation anchorage grounds, 
where two steamers weré lying at anchor,and beginning to swing around 
with the tide. The spécifie allégations of the libel are thatthe Laura B. 
was heading direoûy down the river, and that the Mott, with her tow, 
was heading up the river, a little to the eastward; that when the tugs 
were about a half a mile apart the red light alone of the Mott was visible 
from the Laura B., about two or three points ofiF the port bow of the 
latter; that at this time; the Mott blew one whistle to indicate that ehe 
intended to go to the eûstward, and that the Laura B. replied, with a like 
signal, that she would direct her course to the westward, at the same 
time porting her wheel; that both veasels kept on, and that the Laura 
B. had changed her course about two points to the westward, when the 
Mott blew tw^owhistles, indicating that she was going to the westward, 
aud immediately changed hér course in that direction; that the vessels 
werethen quite near to each other; that, as soon as the libelant saw this 
njovement of the Mott, he blew three short blasts, and rang the bell for 
the engineer togo full speed astern; that by this time the person in charge 
of the Mott saw bis error, ported his wheel, and endeavored to go to the 
eastward again; that this movement was unsuccessful, for, although the 
Mott herself escaped striking the Laura B. or her tow by stoering sud- 
denly to the starboard, the sehooner Smith, coming on at full speed, 
struck the barge Lena on the starboard side, near the bow, tearing her 
loose fxom the Laura B., breaking in her side, and sinking her. 
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: i/rhi4t«eltiDaQiiy is coiîflicting, but the weight of the évidence contra- 
dicts the allégations of the libel. There may hâve been, and doubdesH 
was, some confusion of signais, arising from the fact that the Mott had 
signaled to each of the ferry boats before signaling^ to the Laura B., but 
it does not appear that the Laura B. was misled by them, because, after 
porting her wheel in response to the one whistle from the Mott, she 
made no further change in her course. According to the libelant's state- 
ment.the tugs were not more tlian half a inile apart when the Mott sig- 
naled that she was goipg t<^ the éastward. The vessels were then ap- 
proaching eaeh other at îtté rate of 15 milesan hour, and it is difficult 
to conceiyewhat motive the master of the Mott could hâve had in at- 
tepiptic^ to make the erratic movements described in the libel, to say 
nothingof the improbability of suchi movements having been actually 
made within the time and. the distance that intervened between the sig- 
nal and the moment of the collision. The impracticability of a tug with 
a loaded schooner in tow» at the end of a hawser 60 fathoms in length, 
making the zigzag movements attributedto the Mott insuch ashortperiod 
of time rendors thischatge more difficult of belief. Even if the Mott 
could hftve turned her own bow so quickly and often, it does not follow that 
she could hâve puUed.her tow about with equal facility. The Mott was 
OH that side of, the channel where she had the right to be, and the effort 
made on behalf of the liaura B. to show that the lattèr was on the weât- 
em side of the channel is an admission that it was her duty to hâve kept 
her course on that side, whereas the fact that the Lena sank on the east 
sidci of the , mid-channel demonstrates that, if the Laura B. had ported 
her helm sufficiently and promptly, she would hâve gone further to the 
westward,, and hâve avoided the collision. Witnesses on boardofthe 
Mott, and otbers who wére on the Peerless or on the Law, testified that 
the Mott continued her course as far to the éastward as was practically 
safe, under the circumstanees, and that she did not make the tortuous 
movements chârged by the libelant. The libelant admits that, if the 
Mott had kept her original course, there would hâve been no collision; 
and the failure to prove that she deviated from it leaves the cause of the 
collision unexplained, excepton the theory that the Laura B. had gone 
too far to the éastward béfore porting her helm, or that she did not port 
it sufficiently. The Mott could not hâve gone further to the éastward 
without crowding against the anchored steamers, nor could she bave gone 
around them without endangering her tow. Theré was ample room for 
the Laura B. to bave gone to the westward, and there was no necessity 
for or obligation on the part of the Mott to go in that direction. The 
case against the schooner was not insisted on, as she foUowed in the 
wake of her tug. The decree of the district court, dismissing the libel. 
is therefore affirmed. 
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DvDLBX E. Jones Go. et al. v. Mdnoeb Ihpboveo Gottom Maoh. 

Makd7'o Co. 

(Cireuit Court otf AppeaU, FifOt CireuU. Uajr 80, 1893.) 

No.e. 

A.mUiASL-a Orbbbs— Inteklooutokt Decmbb— Ikjunction in Pateht C^ass. 

A decree sustaining tbe validity of a patent, directing a perpétuai Injunctlon 
against its infriugement, and referring the cause to a master to take an account, is 
an appealable interlocutory -decree, within section 7 of the aet of Maroh 8, 1891; 
andWnere, on appeal therefrom, the cause is submitted on the mérita wlthout 
objection, and a decree is rendered, it is too late for the appellee to question tha 
courfs jorisdiction br a motion for rehearini;. 

On rehearing. For former report, see 49 Fed. Rep. 61. 

Before Paedëb, Circuit Judge, and Locke and Beucb, District Judges. 

Pahdeb, Circuit Judge. This cause is again brought before the court 
on an application fora rehearing and upon a motion to vacate ail pro- 
œedingS' had in this cause in this court, and dismiss the appeal hereis 
for want of jurisdiotion, on the ground that the decree of the court 
below sought to be reviewed in this case was neither a final decree, from 
which an appeal would lie to this court under the sixth section of the 
judiciary act of 1891, nor yet such an interlocutory order or decrea 
that an appeal would lie under the seventh section of the said act. 
The càae was heard in this court upon the merits without objection on 
the part of the appellee, and without a critical examination on the part 
of the court ' as to the character of the decree appealed from. In fact, 
appellee in his brief expressly States: 

"It is the désire' of the appellee tliat this cause be heard upon its merits, 
and we do not, therefore, wish to take advanlage of any irregularities which 
may hâve occurred in t)riiiging the case up, or of any omission to assign errors. 
* * * As the case stands, it must be substantially treated as a rehearing 
at the circuit, and for this reason the argument is more diffasive tban it 
otberwise would be, as it Involves a re-presentation of the entire case, with- 
out any direction as to spécial points or flndings by tbe court beloW." 

An examination of the decree rendered by the court below showa 
that, while it adjudges the validity of the patent sued on and directs an 
injunction termed "perpétuai" against the défendants as infringers, it 
refers the matter to a master for taking an account. It is well settled 
that such a decree is not a final decree from which an appeal could 
be taken, or of which this court would hâve jurisdiotion, unde» the 
sixth section of the judiciary act of 1891. Iron Oo. v. Martin, 132 U. 
S. 91, 10 Sup. et. Rep. 32, and cases there cited. We are, however, 
of the opinion that it is an interlocutory decree granting an injunction, 
from which an appeal would lie under the seventh section of the said 
judiciary act. " 

An interlôcutbry decree is: 

"When the considération of the parttcular question to be determineld, or 
tbe further considération of tbe cause generaliy, is teserred tiil a futuiv 
hearing." Daniell, Ch. Pr. (6th Ed.) 986. 
V.SOF.no.lO— 60 



Again: 

'<jff>fcl^,ititn%>cieorâé'1ttisl3éeii«hr<)lied, tod therë^^ become à record. ït is 
liable to be altered by the court itsâlf^ upon Ui rehearing, wliile a decree whicb 
bas been enrolled is not susceptible to Hiteration, except by the bouse of 
lords or by bill' of review. i iPor tHtetleason it isthat » decree which bas not 
been enrolled, although It is, in its nature, a final decree, is conaidered merely 
as jnterlocuiory, and cannot be pleaded in bar to another suit for the same 
mfttter." id.'1019. -; 

In the oote to page. 986, «ujarffl, the subject Î8 cdnsidered at some 
iength, to the effect that thé courts hâve not laid dowh any satisfactory 
définition of what is an "interlocutory decree." It js said that the diffi- 
culty is in the subject itself, for, by various gradations, the interlocu- 
tory decree raaiy be nSade lu approach the final decree until the Une of 
discrintitiàtion ibecomës too fine to be readily perceived: It ia further 
said that the difBculty haa been increased by the fact that the définition 
of a tinbl'jdecrée ha» often been made to turn. not upon the nature of 
tbedfetermination, but iupon the construction of, the statutes regulating 
«ppeaJs. ÂQ aliowance; of an appeal. from an interlocutory ordér or 
decree, ^anting. or contioning an injunction in an equity cause under 
the eeventl) section of tha judiciary act of 1891, is a uew featute of the 
practiceiin the United States courts. Being of a highly remédiai 
nature, it ov^ht to be construed so as to give full force to the intention 
of the kwmaker. , The mkchief to be remedied by the act was that in- 
junctions which deprived , parties of the possession and control of prop- 
erty, or eompeUed enforced action in the use of property, were, undér 
the practice of the courts, frequently rendered long before the final hear- 
ing in the case, and operated, to a great extent, in the nature of exécu- 
tion before jadgmen t. ! ThJ8 miBchief was as great in patent cases, where 
|)airtieson hwarings preliminary to the final decree were enjoined pending 
long and tédious examinatiôtts in the matter solely of accounting, as in 
fihy other cases of jireliltoinàry injunction. The case of Richmond v. AU 
\pO()d, decidçdin thefirstçiircuit, and reported in 48 Fed. Rep, 910, was 
a case on ail fours with tb^ présent one„and therein the, court took, and 
exercised jurisdictiotj, appaijently without question. , The suit was one 
jFor au infrihgement of }«(|t^rs patent wlierein an appeal was .tak^n frqm 
a decree gustairiing thé p^^^nt,| holding the défendant to be ati infringer, 
awardirig an iiyunctioij, and ordering an àqcount, This court haying 
jiirisdiction of the appéait unâerthè seventh section, and liàving juris- 
diction und^r the sixtii .éectiou, if a final decree l^ad\)een rendered in 
the circuit court, it woïild seem to haye.been conipetent for thé appellee 
tp waiye a formai final (|ecr^e, and fubnjit the cause to this pourf on 
iijLe ïiierits. , Our conclusion in the Doatter is that in this case the circuit 
pdurt of appeals wàs ëei:ç|ç4,.of' Jui;isdijj|iGn under the seventh section 
bf the actof 1891, and tliat, as the appellee submitted the case with- 
out objection, it is now too late to question the jurisdictionof the court, 
eve{i if doujptful. , After, a rp-!exawina,tilon of the. case, a,nd, aconsider- 
atibn of the briefs Jatejy âled, we fipdnô re^on to disturb our former 
conclusions as to novelty of appellee!8i.patent,.oroû the question ofap» 
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pellant^ in^ingement. Oar decree, bow«ver, was perhaps too broad, 
and sboiild be modified. 

Thé ôrdei?'of the court is thaiti the motion tb vacate the proceédings in 
tbis cause, and to disrniss the appeal for want of jurisdiction, be dé- 
nied; tbat our former decree, remanding the cause, with directions to 
dismiss the bill, with costs, be, and the same is, modiôed so as to di- 
rect the cause to be remanded to the circuit court, with instructions to 
dissolve and dismiss the injunction granted in said court; and tbat 
appelles pay the coyts, and that the rehearing appUed foi be deuied. 



Cotn.LiBTTE et oZ. V. Thomason e( oZ. 

(Circuit Court of Appeal», Flfth Circuit. JnM •, 18C3.) 
Nais. 

ApraitL TO CracrriT Cottrt of Appbam— Tfmk ov Takiwa — Dismissal. 

Ao appeal taken to the circuit court of appeals more than six months aftar ontiy 
Qt ttae decree must be diBmissed, under Judiciary Aot 18U1, S 11- 

Appeal irom the Circuit Court of the United States for the Western 
District of Louisiana. 

In Equity. Bill by J. Sidney Coulliette and others against Mrs. Mary 
H. Thomason and L. B. Thomason to recover certain lands and for an 
iUKsounting. Decree rejecting complainants' demanda, and quieting title 
in défendant Mary H. Thomason, as i^ainst them. Complainants ap- 
peal. Appeal dismissed. 

Boniner & I^nkin, for appellants. 

Ernnk N. BuÙ&r, for appellees. 

Before Pabçee and McCokuice, Circuit Jadges, and Lockb, District 
Judge. 

Pardee, Circuit Judge. ThjB appellees filed a motion to disrniss the 
appeal in this case because no assignnient of errors was iiled in the 
court below, or forms part of the transcript of record. The failure to 
make an assignment of errors, under rule 11 of the rules of tbis court, 
is sufîicient ground to refuse to hear counsel, but not, perhaps, in ail 
cases sufîicient to dismiss the appeal. In this case, however, we find, 
not onlyap omission of the assignment of errors, but a-failure to file 
briefs, and that an examinatiun of the record does not show any plain 
error iu the decree appealed from. And we notice in the record tbat the 
decree appealed from in the court below was rendered on the llth day 
of October, 18y0; that the motion and order for ajtpeal to this court were 
Dot raade nor granted until September 10, 1891, more than six months 
aiter the date of the entry of the decree appealed from; that the order 
allowing the ajjpeal made the same returnable more than 30 days after 
the date thereof; and that the citation was made returnable more than 
30 days tber^fter. The lact alouu that the appeal was not taken until 
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more ttan sîM mottttisafter the èntry of thé decrée appealed from (sec- 
tion 11 of the judiciwy act of 1891.) requires the appeal to be dismissed, 
aQd it is so oifdered. 



. In re Passavant et al. 
(Circuit Court, S. D. New York, May 18, 1892.) 

1. BOABB 01' APPKAISBES— VAL0ATION— ReVIEW BT CiKCCIT CoUBT— PrACTICE. 

Where a board of three gênerai appralsers, acting under Aot Cong. June 10, 1890, 
§ 18, on reappraisement appraised the value of Imported merchandise more than 10 
pei cent, above the value declared in the importer's entry, and the additional dutles 
provided for InsectioaTof thesameaottherenponaccjraedâid wereexaotedbythe 
coUeotor, no appeal from or review of the décision otthecollectorin assessingsuoh 
additional d^tiesis provided for under said act. 

2. Bame. 

Whether or not any relief can be seoured by an importer where there has beau 
fundamental error in flxing the value, none Is to be found under the aot of June 10, 
1890, by appe&l or review in the circuit court. 
S' SîMÊ— Questions DBTBJéjiiNBD. 

An appeal to or review by the eltWiit court under Section 15 of said àotis re- 
stricted to questions of law and f aot involved in the décisions of the appraisers re- 
. ,apeçtiD£ the classificaftion of merchandise and the {fkte of duty Imposed thereon 
'" tihaer such olasslflcation. '. 

\ À^ Eaw. Motion to dismiss appeal for want of jurisdiction. Grant- 

'Qn an importation of leather gloves by Passavant & Co. the value 
thërebf was advanced by the apprai^er to an amouht exceeding by more 
than 10 per cent, the value of the same as declared by the importets 
upon entry. Objection was made by the importers, and a reappraise- 
ment was made by one of the gênerai appraisers, and on further objec- 
tibiiof thé importers the niatter was sent to the boârd of three gênerai 
appraisers, under the provisions of section 13 of the customs administrative 
act of June 10, 1890, who examinedand decided the case thus submitted, 
ahd Slistàihed the increased valuationofthè merchandise. Thecollector 
of thè p6rt of New York thereupdn leviêd and assessed duty thereon at 
50 percent, ad vaîorérti under paragraph 458 of the tariff act of October 
1, 1890, and also, in addition thereto. (by reason of the increased valua- 
tion,) à further snméqual to 2 per cent, of the total appraised value for 
each 1 per cent, that sùch appraised value exceeded the value declared 
in the entry, "under and by vîrtùe of the provisions of section 7 of the 
customs administrative âct of iFune 10, 1890. Thé importers served a 
protbst upbn the collector agaihst bis assessmënt of duty for ail excess 
above 50 per cent., aiid upOn any greater value than the entered value, 
clainjing that no légal reappraisement had been made in accordance with 
the act of June 10, 1890; that the board of appraisers had declined to 
receive or entertain évidence ofifered by the importeras to thetrue market 
value of the goods; déterinihed the case upon values given by spécial 
agents of the treasury ; took aïià acted upon évidence of persons not ex- 
perts, who had no personal knowledge of the value of gloves in the markets 
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of France; gave the importera no opportunity to controvert évidence 
against them; that in ail respects the action of the board was illégal; that 
the original invoice was correct; and that duties should not be assessed 
upon any greater amount, or at any différent rate, than as appeared upon 
the invoice and entry. The collector transmitted the protest and papers 
to the board of gênerai appraisers, who decided that the décision of the 
board as to valuation was final and conclusive (under section 13, Act 
June 10, 1890) as to the dutiable value of such merchandise, and that 
such décision cannot be impeached at ail by protest before the collector 
or the courts. G. A. 899. The importers appealed from this décision 
to the United States circuit court, under section 15 of said act, and the 
board fiied their return in the court on March 2, 1892, 

Assistant United States Attorney Henry C. Plâttmoved, upon the ïe- 
cprd, to dismiss the appealfor want of jurisdiction, upon the following 
grounds: (1) The protest makes no objection that the gloves were wrong- 
fully classified by the collector. Their rightful rate of duty as gloves 
was at 60 per cent., under paragraph 458, Act October 1, 1890. (2) 
The gist of the objection is that the collector levied certain additional 
duties thereoh, under section 7 of the act of June 10, 1890, which rate 
and amount was in excess of the rate and amount (50 per cent.) required 
by law tô be paid underthe tariff act of October 1, 1890. (3) The act 
of June 10, 1890, itself (section 7) imposes this additional duty. The 
collector can exercise no judgment or discrétion about it. (4) This ad- 
ditional duty is imposed by law under the administrative act by reason 
of increased valuation, and not under the tariff act by reason bf classi- 
fication. (5.) The importers exhausted their remedy on reappraisement, 
nhder section 13 of the act ôf June 10, 1890. The décision of the re- 
appraising board is there made final and conclusive as to the dutiable 
value of merchandise against ail parties interested therein. No further 
appeal is provided for, as to valuation under that act. (6) The appeal 
to or review by the United States circuit court, under section 15 of act 
of June 10, 1890, is confined and restricted to "the law and the facts 
respecting the classification of merchandise, andtherateof duty imposed 
thereon under such classification." Ex parte Fassett, 12 Sup. Ct. Rep. 
295-298; In re Douillet, (Wallace, J., Feb. 17, 1892, unreported.) (7) 
If there should be fraud or serions légal error in reappraisement proceed- 
ings, there might be some légal remedy for the aggrieved party, but no 
remedy therefor exists by appeal to the United States circuit court in 
proceedings under the act of June 10, 1890. (8) The want of jurisdic- 
tion is patent on an examination of the record, and the court is justified, 
in advance of the trial on the merits, in acting upon the motion to dis- 
miss. Semple v. Hagar, 4 WaU. 431; Clark v. Hancock, 94 U. S. 493. 

Edivard MilcheU, U. S. Atty., and Henry G. Platt, Asst. U. S. Atty., 
for the motion. 

Stephen G. Clarke, opposed. 

Lacombe, Circuit Judge. The object of this proceedihg îs plaînly to 
review the décision of the appraisers as to value. Whether or not any 
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tt^étim hémiated by sta iûiporter tirhere there has been fbiKîamerital 
éniik iù'-ûi&îg''thë v&liiej it does not iéèm to b& prûvided fox uader the 
«dminûtliatirta lidt. Motion to disbiiss grantëdi 
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IÇircuU Cmrt^ Appeau, i'ifdçitv^ Joue 0, 1893.) 

No. M. " ' 

door^KS' ^Tptj*.Jj!taar>tçmpli or Fedbbài. Oovbis— tTirsBOniçBD Cbiditos— BrAva 
Statctes; , 

Tbè circtiit éoiirt taas no jurlsdiction of a blll in egulty to subiect the property ol 
an (gso^vent corporation to tbe paymeatof: a simple contract debt in advance of re- 
coverr of a judgment ai law. wben aucb debt ta unsecured by lien or mortfirage, 
thoUKii a «tate statuté authonda* the bringing (if sucli suit by any three oreditor* 
of Ute iniolvent oorporaUon^ 

. Àpp^ from the Girçpîi Court of the United States for the Western 
Division of the Sputhem pistrict of Qeorgia. 

Suit in equity by the Western Railway Company of Âlabama and 
others against ttie Atlanta & Florida Railroad Company and otbers. A 
plcià to the jurisdiction was overruled, and défendant railroad company 
appeals. RÎsversed. 

Payne & TS/e, {Thos. J. Semmet, of counsel,) for appellant. 

ÇUi&otw», A'tnj^ <fc iSîpaMWi»sf, for appellees. 

Before pAiu>£s and McCokmick, Circuit Judges, and Locke, District 
Judge. 

McCopMicK, Circuit Judge, The appeîlees, corporations, respectively, 
of the statçs, of Alabama, Tennessee, aud New Jersey, brought this suit 
in the United States circuit court for thesouthern district of Georgia 
against tbe appçilant railroad, a Georgia corporation, and the Central 
Trust Company of New York, a New York corporation, on three sepa- 
rate simple contract debts not âecured by a lien or mortgage, or put ia 
judginent at law, held by the appelîees, respectively. They cbarged 
that the appellant railroad was insuivent, and was about to put out an 
issue of second mortgage bonds for purposes and on a scheme that would 
work an iujury to theiu as unsecured creilitors, and they asked for tha 
appointment of a recei ver and for an injunction. The bill was presented 
to one of the j udges of the circuit court ior the southern district of Georgia, 
who, a'Iter notice to the parties aud hearing the appelhmt's plea to the 
jurisdiction of the court, and proof ofiered, held that the court had ju- 
risdiction, and appoinled a rèceiver, and granted a preliminary injunc- 
tion as prayed for in the bill, from which order this appeal is taken, 
nnder section 7 of the act oreating this court. The bill allèges that the 
Atlanta & Florida Rai|rpad Company was, at the time the bill was pre- 
seutcd, a résident of tiie aoutheru di^itriut of Georgia, and waa a corpo- 
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ratioBt duly chartered undèr {he lawa of Georgia. The iappellant pleaded 
that it was a résident of the rlorthern district of Georgia, and that it was 
not a, résident of the southern district pf Georgia; that it was "a corpo- 
ration created under the laws of Georgia, and a résident of the county 
of Fulton, staté of Georgia, by reason of the fact that its principal place 
ôf business established by its charter is in said Fulton county, which 
said couiity is not withiïi the jurisdictiou of the circuit court of the 
United States for the southern district of Georgia." 

The appellant filed with its pétition for appeal the foUowing assign- 
ments of errors: 

"(1) That the court erred in holding the pleato the Jurisdiction fllpd by 
th!s défendant insutScient, and in overrulinfir the same; (2) that the court 
erred in holding timt the showing raade by this défendant agaiiist the grant- 
ing of the injunction was insuflicient; (3) that the Court erred in hulding, 
npon tbe facts presented, that the injunction staould be granted as prayed 
for." 

The appellant bas ôled in this conri additional assignments of errois, 
as follows: 

"(1) The plea to the jurisdiction set forth on pages 80 and SI of the tran- 
script should bave been sustained becanse of the résidence of the appellant 
tbe Âtlapta & Florida Kaiiroad Com{)any in the nortliern district of Georgia. 
(2) The court cannot entertain jurisdiction of a suit in equity to siibject the 
property of the défendant coiiipany, [appellant.] in advance of recovery of a 
judgment at law, to the payment of a simple contract debt. wHen said debt 
is not SHCured by a lien or murt^age, becanse, under the constitution, the de- 
fendant is entitled to a triai by jury. (3) The court erred in granting an in- 
junction to a simple contract creditor without lien or murtgage, and tbereby 
prier to judgment interfering with tbe possession of tbe property of tbe 
debtor," 

In bis oral argument counsel for appellant suggests that the errors as- 
signed in this court are only a clearer statement of the errors embraced 
in the assignment of errors attached to the pétition for appeal, and ap- 
pelleee' counsel lay no stress on the matter of the additional assignment 
of enors filed hère. We will therefore treat this additional assignment 
as a clearer expression of the assignment of errors filed in tbe court be- 
low, and consider the errors assigned as if they had been filed in due 
time in the circuit court. 

It is settled by the décisions of the United States suprême court that 
the appellant, being a corporation created under the laws of Georgia, is, 
from its création through the whole period of its existence, a citizen of 
that state; that it is a person within the meaning of the law regulating 
the institution and conduct of suits, and that it cannot emigrate Irom 
the state of its création; and, being found in Georgia, it may weli be 
takeii to be a résident of that state. But whether, like the state gov- 
ernment, it résides at every point within the boundaries of the state, or 
its résidence is limited to the places where it does business, or to the 
place designâted in its charter as its principal place of business, must 
dépend on the law, gênerai or particular, giving and governing its life; 
and^ if its résidence is not coextensive with the state, an issue of &ct 
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à^es'wliich requires proof. The record îri this case does not disclose 
whatiproof was introdubed by complainants, (appellees.) It says: 

"Upon the close of testimony for thé complainants introduced in tbe above- 
stated case, on the hearing of application for appointaient of a receiver, and 
the grtinttng of injunction in accordance with the prayèrs of the bill, the dé- 
fendant the Atlanta & Florida Railroad Company introduced in évidence the 
original charter of the Atlanta & Hawkinsville Railroad Company, of date the 
9th of July, 1886, signed by the Hon. Henry D. McDaniel, then governor of 
the State of Georgia, and attested by N. C. Barnett, secretary of state, by 
which tlie principal place of business of said company was fixed at city of At- 
lanta, in the county of Pulton, in said state. Said défendant also called the 
attention, of the court to the act of the gênerai assembly of 1886, found on 
page ip? bf thé (îeorgia Laws of that year, and the act of the gênerai assem- 
bly oî tlie, state of Georgia pf the year 1887, found on page 238 of the Georgia 
j;.aws of tpfA year, .by v^hiph the name of the Atlanta & Hawkinsville Rail- 
road Çonùipy was changei} tothat of the Atlanta & Florida Railroad Com- 
pany.' tfpoh introducirig this testimony the said défendant closed. The 
court thereupon ruled that it did hâve jurisdiction of the above-stated bill, 
and the application for. the appointaient of a receiver, and the granting of in- 
junction, and did hâve the jurisdiction to appoint a receiver and grant an in- 
junctiop, which it then and there did by formai order." 

It, how«wer>' sufficiently appears frorn the printed briefs and oral 
argument of côunsel that the a-ppellarit railroad is in opération in the 
sonthérn district of Georgia, arid that while Atlanta, which is named in 
itscharter.^aî'tsprihcipal placé of business, is in fhe northern district, 
the principal part pfits compieted and projected road is in the southern 
district. Wi^bôve not access to the organic and statute law of the vari- 
ous States, and though we toay be oharged with judicial knowledge of 
them, ahd they do not hâve to bè proved as a fact, it is proper, if not 
necessary, that counsel should embody in their printed briefs, or ap- 
pend thereto, exact copies of the provisions of the state laws on which 
they rely, or to which they refer in argument. Wefind it stated in the 
brief of appeliant's counsel that Code Ga. §3402, provides that "ail 
civil cases in law shall be tried in the county wherein the défendant ré- 
sides," and that section 4183 provides that "ail bills shall befiled in the 
county wbere!(?) the résidence of qne of the défendants against whom a 
substantial .relief is prayed," and that "the constitution of Georgia in 
section 16, par. 8, is in the saœe language as contained in the foregoing 
section 4183* Paragraph 6, same section of the constitution of Georgia, 
is the sanaie as contained in section of Code 3402." From the same brief 
we quote that Code Ga. §3406, provides: 

; "Ail railroaâ Companies shall be Ilable to be sued in any county in which 
the cause of action originated, by any one whose person or property bas been 
inijuied by su(^ ,ra;ilroad company.itheir oflicers, agents, or employés, for 
the purpose of recpveririg damages for such injury, and also on ail contracta 
(made or) to bç performed in the county wherein the suit is brought." 

This provision of the Code of Georgia the suprême court of that state 
has declared to be not in violation of the constitution. Railroad, etc., 
Co. V. Oak»yb2 Gi&. 410. And the argument seems to bave force that 
when the constitution provides that suitcan only be brought in the county 
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of the defendant's résidence, and a constitutional law says that a railroad 
inay be sued on some causes of action in any county where it inflicts 
an injury, or makes or agrées to perform a con tract, that this law must 
give the railroad a résidence in each county where any one of thèse 
things is donc. And if, for any purpose, the appellant by the laws of 
Georgia can be sued on certain causes of action in some one of the coun- 
ties in the southern district of Georgia, it can only be because, by the 
constitution and laws of Georgia, it bas a résidence in the said district 
as well as in the northem district, where its principal place of business 
is fixed by its charter. And if it bas a résidence, for any purpose, at 
any point within the southern district of Georgia, its liability to suit 
in the national courts in that district cannot be limited by the state law 
qualifying its liability to suit in the state courts, but must be determined 
by the national law fixing the place where suits may be brought in the 
national courts. 

We say this argument seems to bave force. But in view of the fact 
that this is an appeal from an interlocutory decree granting an injunc- 
tion, and the further fact that the proof introduced by the appellees is 
whoUy omitted from the record, we would hesitate to décide the ques- 
tion raised by this assignment of error, even if our view of tjie second 
assignment did not render it unnecessary for us to announce more def- 
initely on this first assignment. Can the circuit court entertain juris- 
diction of a suit in equity to subject the property of appellant, in ad- 
vance of recovery of a judgment at law, to the payment of a simple Con- 
tract debt, when said debt is not secured by a lien or mortgage? It will 
be found that the case Terry v. Anderson, 95 U. S. 628, cited by ap- 
pellee, by no means answers this question in the affirmative. The bill 
in that case was against the trustées and stockholders to enforce against 
the stockholders of the insolvent bank the liability of said stockholders 
for the unredeemed bills of the bank, some of which bills complainants 
held. Demurrers, not distinctly raising the question we are considering, 
were sustained, and the biU dismissed, and, in delivering the opinion 
of the court affirming the decree of the circuit court, Chief Justice 
Waite says: 

"The complainants are neither of them judgment creditors of the bank. In 
a suit instituted by the assignées to close up the assignment, they proved 
thejr claims, and the amount due them was found for the purposes of a divi- 
sion. The finding was sufficient for the purposes of distribution, but it has 
none of the characteristics of a judgment or decree, to be enforced as against 
anything but the fund which the court was then administering. " 

At a subséquent day of the term, in overruling a pétition for rehear- 
ing, he used this language quoted in the brief of appellees' counsel: 

"Ordinarily acreditor must put his demand into judgment against his 
debtor, and exhaust his remédies at law, before he can proceed in equity to 
subject choses in action to its payment. To this rule there are, however, 
some exceptions, and we are not prepared to say that a créditer of a dissolved 
corporation may not, under certain circumstances, claim to be exempted from 
its opération. If he can, however, it is upon the ground that the assets of 
the corporation constitute a trust fund which will be admiuistered by a court 
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6teqtlHiyi[;t|>9^riiieipl9 Ijefng that eqtiityi wiU not permit a trast to fail toi, 

' '^P^'t^bf jli^èi^Wy^^^ Ï02 XJ. S. 148, citçd by appel- 

léesi Wis à'feiJ^'^y judgîmeùt creditoirà of thé railroad t6 Sùbject certain 
lands allég^- W'nave bèen fraiidtilenUy obtained the railroad to 

t^i^' l^yment bf cotriplàïûaht's jtidgniénts. The bill was dismissed on 
^emujrter, "The quéstîciri we are nôW considering was not in the case, 
àtid tne conclùdiûg ptiràj^ràph' of Judge BradleV's opinijoh, quoted by 
àppeïîéés' couiisér, doëâ ïii6t touchtber question as to thé 'appellees hère 
bëîn^ pi'0;^et parties to teiÛg the bill they hâve exhîbitéd against ap- 
peijants.'''''," ■ '' ''"' '' 

Àfipëilêes* counsel quoies the second, paragrapb of thé syllàbus in the 
report pf the câsè of Me?f^ V. iroji Works, 131 Û. S. 353, 9 Sup. Ct. 
Rep. 7Sl , Which appéiirs tib sustaih thé contention of appellées. In the 
body of the opinion wp note this language: 

"It is, howeyer, contend^ Jthat the furaiice company could not rightfuUy 
inyoke the,iii^;of acourtof eqijity to reiuuve tbis lien.or inçumbrance until 
it had, hf ôbtain^iig jiidument iQr its debt and suing eut èxecutiun, exhausted 
ils légal remédiés, ./owe» V. ffi-ee», 1 Walî. 830; Van Weélv. Winston, 115 
U. 8. L28j'249, eSiipi'Ct. Rép.;22. But thaï; Was one of thé questions neces- 
sary to be dètérmîtied in thé *uit brôuglit by tlmt company, and any error in 
declding if would not autborize eveu the same court, in an original, independ- 
ent suit, to treat the deeeçe as void. * ♦ • In the y^ew we take of the 
case, it ia not nècess^rytq détermine the soundness of any of thèse proposi- 
tions; for, if tqpcpurt ëromepusiy ruled upon any of them, its decree could 
not for ttiHt rëasob be ass^led in a collateiàt proceeding as void for want of 
jufisdictioti."' 

And we tnke it that the suprême court in this case expressly did not 
décide thei question we are.now coneiidering. We understood counsel 
for appejlees to sày in bis oral argument that this bill was exhibited in 
strict conformity witb a statute of Georgia' which provided that, in cases 
of; insolvent corporations, any three creditors might sue for the relief 
thèse appellees,8eek. : We hâve not been furnished a référence to the sec- 
tion ot the statute, and we bave not been able to find it in the édition of 
the Code we bave examined; but, assuming that we correotly under- 
stood counsel, we suggest that, to make such statute applicable to the 
circuit coUi't, èach" 6f the' tbree creditors requiredmust be a creditor to 
^n àmôunt exceedipg'|2,000, whiie oûe of thèse appéllees exhibits a 
claîm ol^ bnly $236,7§, ,' :.But we are Qf opinion tbat the statute relérred 
to cannot aid the jurisdîctîon of the circuit court. 

■ K thècasepf Sco« Vi'AWj/, 140 U; S. 106, 11 Sup. Ct. Rep. 712, a 
statute of Mississippi, Which ailthoriïecl creditors in ad varice of judgment 
to sue for the relief sought in that case, was greatly relied on to support 
thè jurîsdiction; but the suprême court, ihrough Mr. Justice Field, in 
àiitibtincingtheir décision, say: 

^ "Whatever control the state may exercise over proceedings in Its own 
courts, such a union of légat and équitable relief in the same action is not 
allowed.intbe praclice of the fédéral courts*" 
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And ftïlér a very thôrongh and criticèl discussion of the question the 
opinion concludes: 

"It folio ws from the vlews expressed that the court below coald not tak« 
Jnrisdietion of tbis suit, in which a claim properly cognizable only at law ia 
nnited in the safçe pleadings with a claim for équitable relief.", 

And b6 must we eay in this case. Therefore the decree grantin^ tho 
injunctiou must bo reversed, and the injunctioa dissuiviidj aud it is so 
ord«iiid. 



Gbamt a at.v. East & West R. Co. et d. 

(dreitU Court cf Appeali, FIJth Ctreuit Mar 80, 1899.) 
N0.4S. 

4mAt.Aiii.B ' DaoBii— DiSHisgAti or Auziuabt Bnx— BiTiJimiO Cavsb vok M artsk*i 
Kbpobt. . 

Ad origrioal blU waa filed for tbe purpose of foreclosing • railroad mortgage. Aa 
auzlllary and dépendent blU «ras then flled against complainant In the original blU, 
the rallrOad, and otbers, charging that certain bonds seoUred by tbe mortga^e wera 
invalid, and not entitled to beneflt under the mortgage. UeUl, that a decree dU- 
misslng the auziliary bill, bot retainicg the cause, and referrlng it to a master to 
ascertain tbe çriorlty and yalidity of liens on tbe mortgaged subject, and marshal 
conflicting claims to the bonds In question, waa final as to tbe auziliàry complain- 
•nts, and one from wbich tbey migbt appeaL 

Appeal from the Circuit Court of the United States for the Southern 
Division of the Northern District of Alabania. 

Suit by Grant Bros, against the East & West Railroad Company of 
Alabama and others. From a decree for deléndants, plaintiiia appeal. 
On motion to dismiss the appeal. Deuied. 

Wager Swayne, for the motion. 

A. C. King and J, J. Spalding, opposed. 

Before MgGobmice, Circuit Judge, and Loceb, District Judge. 

McCoKMicK, Circuit Judge. The American Loan & Trust Company 
of New York, in June, 1888, ôled its bill to foreclose the Consolidated 
first mortgage of the East & West Railroad Company of Alabama for the 
equal beneât of the holders of the bonds secured by said mortgage. To 
this bill the railroad company and James W. Schley and Joël Brown were 
made défendants. On the 26th of July, 1888, Grant Bros, had leave to 
file an auxiliary and dépendent bill against the complainant in the original 
bill and the railroad and William C. Browning, Edward F. Browning, 
Eugène Kelly, John Byrne, John Hall Browning, and Amoa G. West. 
This auxiliary bill was presented in behalf of complainants therein, and ail 
other bondholders similarly situated, andcharged that complainants and 
others were the innocent purchasers for value before matuiity, and without 
notice of any defect in said bonds, of a considérable number thereof, and 
that 966 bonds, in which the défendants named in their bill claimed some 
interest or ownership, wereinvalid and illégal, and not entitled to beneât 
under said ûrst consolidated mortgage. The defénaants to the auxiliary 
bill answerèd individually, and the whole suit proceeded in the Usuiîl 
mannei, and came on to be heard on tbe 22d of October, 1891, "upon 
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fJI ôf the proceèdingB ând pleadings» including thè original bîil of fore- 
closure, and the auxiliary and dépendent bill of Grant Brothers, and the 
intervention of Jauies W. Schley, and the several answers thereto, and 
Upon; the proofe taken in said several causes, and was argued by coun- 
sel." And oh the 18th of January, 1892, the decree of the circuit court 
tbereoa:was:filed therein, which, àfter the usual findings, covering every 
naatie^ial ia6i:jejnade,by the parties^ concluded in thèse words: 

"It is now ordered, adjudged, and decreed that the auxiliary and dépendent 
bill of James and Frederick Grant be.and the same is hereby, dismissed, with 
costs; that the intervention of James "W. Schlèy be, and the same is, main- 
tained, so far as to recognize the validity of the judgment obtained by him in 
the circuit court ofCheçokee county, in the state of Alabama, as a valld and 
binding judgmént, wltb a lien upon the property of the said railroad company, 
but subject and inferior tothe lien given by the flrst Consolidated mortgage 
of the East & \Vest Kailroad Company of Alabama, herein declared foreclosed; 
and as to ail other matters said claims and interventions of James W. Schley 
be, afl<il^tj^>e.sanie are .hereby, dismissed. And it Is now further ordered, ad- 
judged, and decreed that this cause be referred to the spécial raaster pro haa 
vice, P. 8. Ferguson, to aseertain and schedale the mortgaged premises now 
in the hands ot the reçeiver, under the, orders of this court, and to report and 
détermine wilh ail convenientspeed the. validity and the amount of the liens 
on the mortgaged premises, and their relative priority, but in marshaling ail 
conflicting' claims to said bonds the said spécial master shall proceed accord- 
ing to this decree and in coriformity therewith. And let it likewise be re- 
ferred to the said master to take an account of what is due to the complain- 
ant.'Or to til^â foi:: whom complainant claims, for principal and interest on 
the saici mortgage and bonds so found outstanding, and entitled to the beneSts 
of the lien of the said mortgage, and for complainant's disbursements and 
àllowàncéS'tb counsel for the mortgage, and costs to be taxed. And said 
master 8hàll,iHi furtheranoe of this end, cause advertisements to be published 
in two newspapers, published one in Alabama and the other in Georgia, which 
he may thlnk most fit, to the effect that such lien clalmants as hâve hitherto 
falled to do so shall come in and fil^,. their interventions within thirty days 
thereafter, or, in default tliereof, they will be excluded from the beneflts of 
any deerëè in this suit, alid from participation in the proceeds of any sale. 
And upon the conaing in and confirmation of said report, let a decree niai be 
ëntéred that ihe^tfefendaiit the Éast & West Railroad Company of Alabama 
have thirty days 'thereafter in which to pay into the registry of the cOurt, to 
Uie crédit oftlie cause, the amount so found due for principal and interest on 
the said nnpr^gage; but, iii default of such defendant's paying what shall so 
be found tQibiedue by the said railroad, company for principal, interest, and 
costs by the expiration of the timeaforesaid, then the said défendant the East 
& West Railrdad Company of Alabama, and the other défendants and inter- 
veners claimiiig tblrough ahd under said railroad company, shall from thence- 
forth stand absolutely debarred and foreclosed from ail equity or rédemption 
of, in, and to tbe said mortgaged premises, and every part and parcel thereof. 
And upon theconfirmatiooof the said report aforesaid, any party, intervener, 
or interlocutor shall hâve ie^,\e to apply for final decree, herein, and for a sale 
of the mortgaged premises found to be embraced in said mortgage, in the 
èvent that the said railroad company shall continue lo make default in the 
pàyment of thé principal and interest, etc., found due On the mortgaged prem- 
ises as af oréSaid. " 

From this decree Grant Bros, prayed an appeal to this court, which 
wàs allowed,' fcy the circuit court, and was perfected, and in due time 
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the record was filed in this court. The appellees now move to dismiss 
tljiis appéal, "oli the ground and for the reason that the said decree is 
not final, and because the same is not appealable" to this court. Ap- 
pellees' cpunsel contend that the cause cannot be divided ço as to bring 
up successively différent parts of it, (citing The Palmyra, 10 Wheat. 502,) 
and that appellants wLll not be injured by denying them an appeal in this 
st^ge of the proceedings. The décisive nature of the order is admitted 
freely, as is also the right of appellants ultimately to hâve it reviewed 
hère upon appeial; but counsel urge that the appeal bas been prematurely 
taken, and that, wten the master's report cornes in and is finally acted 
upon by the court, upon appeal from that decree every matter in dispute 
will be opçp to the parties in this court, and may ail be heard and de- 
cided at,the same time; citing Perkimv. Foumiquet, 6 How. 206; Iron 
Co. v. Martin, 132 U. S. 91, 10 Sup. Ct. Rep. 82. They contend that 
the only know A qualification of this rnle is that, when the decree décides 
the right to property in contest, and directs it to be delivered up by one 
party to Uis adversary, or directs it to be sold, or directs one party to 
pay a certain sum of money to his adversary, and the adversary is en- 
titled to bave such decree carried immediatelyinto exécution, the decree 
must be regarded as a final one to that extent, and authorizes an appeal 
to this court, although çpmuch of the bill is retainedin the circuit court 
as is necessary for the purpose of adjusting by a further decree the ao- 
counts between the. parties pursuant to the decree passed. In ail the 
cases cited by counsel in support of this motion, and in ail the cases cited 
and reviewed by Mr. Justice Blatchford in delivering the opinion of 
the court in Jroïi Co, v. Martin in support of their décision in that case, 
thé decrees, though décisive of the main issue between the parties thereto, 
still léft for further settlemeht before the master other and dépendent is- 
sues between the same parties. In this case before us the decree ap- 
pealed from dismissed the complainants in the auxiliary bill entirely 
from the case, and also dismissed a number of défendants to that bill 
entirely from the case. The matters retained for such action of the 
master as would require confirmation before a decree of sale was to issue 
were matters between the parties to the original bill, in which the com- 
plainants in the auxiliary bill and the défendants not. parties to the 
original bill had no interest as parties, whatever might be their relation 
to the bonds and stock of the défendant railroad. In Hill v. RaUroad Oo., 
140 U* S. 52, il Sup. Ct. Rep. 690, complainantsoughttocompelatrans- 
fer to him of certain shares of the capital stock of the défendant company, 
and for other relief against numerous défendants, who were alleged to be 
interested, more or less, in the several contracts and transactions out of 
which the claim of the complainant arose. The cause came to decree 
8th June, 1885, and relief to complainant "upon ail matters and things 
in controversy" thereon was denied, except as to one matter, as to which 
it was retained against the railroad company and its directors, the only 
parties, défendant interested in that matter. From this decree the com- 
plainant prayed an appeal, which was allowed by the circuit court, but 
was notperfectediu due time, and was dismissed for failure to file tran- 
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fejaîpt'îaHhtf suprertte Çbtift'at tbe next'^^^ 

À« ' tb' thé' 'fiiattèr «tainëa, thé case proceèded îa ih'6 iarcuit oouït, ^d 

came Mi'tift'Bé fufthér tiéarav ànd to a futther dépreè' in Januàry, 1887, 

'froBi whiëh • debree côtÉ^làîhMt ïtrayéd an abjjéîàl, which was all'âwéd 

aèd <|)ei'fééitedj • On thîs a|>^feal ail the eifois àliegl^ related to the deçree 

pàïJéiito Jtttfev 1885; Hâié'Wèré^à^^^ 

kttd^fBê quéstdn, thérefôTë; T^fts whettier on this appéàl any of the mattera 

bhiebWere aétérmineiJ liy thè detree of June/ iSâSjpçniained open fo? 

éobâiderâtiOD. Oh this ^yëstion the suprême c^UH i^nnounce: 

•'IV.^ are oif the opinfoi tiiat the decrce of Jiiné 8, 1885. waa a final 
iëèMiv^Mï'à the naéiihiniî; bf that term in the-law respecting the appellate 
jurisdiotidn of thls cottrt'. M tè ail matters determittècl by it, and that they are 
doAe^ Kgtilnst any f urtber considération^ It dispoaed of every matter of con- 
teiitiOQ bPtween the parties» exceptas to the atuount of one item, and referred 
th^ caae to a niHater to ascertj^in tliat. * * * The fact tliat >t whs not dis- 
jpôîsèd pf idid hol change the dnalityof the decree as to the défendants against 
i^homi ' the blll «vas disrhiésed- * * * They werè no longer parties to the 
«ûit foriany pnrpose. "TImî a'ppeal from the subséquent decree did not rein- 
■tBteithemv AU the meHtsof tbeebntpoversypending between thèmand the 
«oaaplainanit were disposedi of, anil could not be again reopened^ excëpt on ap- 
pe^ifropi^tli^t; decree," (of Jf une 8. 1885.) 

"Any fufthét reView df the authoritiescited and relied on todefeat Ihia 
motiob td diskiis» thé a jipeal in this case is unnecessary, as we are of 
opinikito that the case laèt cited settles the question hère made before us, 
and that the <à^ti6n shouid be denied; atid it is k> orderéd. 

PArp*», Ciircuît Judge, haWng sat in the circuit court rendering the 
debisioii ap|>ealed i'rom, tbok no part in tlle beariug or diâpusitiuu of tiÛM 
Utouuo. 



Chemioai. Nat. Bahk «. ABMsriKHro. < 

ICHrcutt CCwrt, S. !>. OMOi W.D. Jane 8, 1803.) 
Ko. 4,880. 

1. BAWTCS— VAtlBlTT O» liOAN— AlTTHORItT OV VlOB PbBBIBBKT— FitàJTO. ^ 

The C. Bank ta good falth advanced inoney on collatéral forwaraed to tt br tne 
ylce preisldent of the F- &m^ aod charge the loan lo theF. Banlj. The vice prés- 
ident of the F. Bank diï«ctea that the loàn be transferred to his Individuai crédit, 
whicb WM done, whereupbii he fraudultotly chécked out tbe «ame for prlvate pup- 
poses. Held, that the vice président baf authority to negotiata the loan, and that 
tbe valiility tnèreof was n,ot affected by bis fraud. 

e. BaME— NàTIONAJ- BaSKS— iNSOLVBNÔT-'BASlé O* DlTÏDENBS. 

Hev. 8t. îî 6285, BS8«, which providej respeotiveiyj that the oomptroller, «m 
appolntlng a receiver for an insolvent national bank, sball àdvertise for proof 
of clalms, ahd that be BbaÙ make a ratàble di vldend of ïhe moneys paid «ver to hin» 
. l>y tbe receiver among flipse who haig» proved thelr <Jtaims, capnot be oonstruod to 
Sx thé date of tbe suspension of tbe banl( as p date wlth référence to wliich ail cal- 
eulatiens dt lihé anioSiït due to creditor^ tire' 'to be made as a basls of dividends. 
Thçrcifore, whdre after sucb suspension, bwt hefore tbe flllng of a olrim wltb the 
receiver, sucb ctaim was reduced by collections from potlaterals, it sbould bave been 
eredited ^itb iùch collections wbes flled, and the halanœ than found due nsed as 
the basis for atcertaintag olaimant's divideod. 



CHBMICAIn NAT. BANK V, AEMBTEONO. 799 

8. fUjIf— BABB W DlTÏBïND^COLLECîTIOIffl OIT CoHATBBAL», ' v • ' 

•tSè C. Bann Bdvatrtjed à large Sam of money to l^e P. Babh InMaroh onooUater- 
als, anâ in June'advancedalurthersum un further oollaterals. The C. Bank ool- 
lected $7diO()aon tba Marcb coUaterals atter t^maturity of theMarch loan, but 
éntered a général crédit thereof to tbe F. Bank. Bèlçi,that tbe coUeutions should 
h(ive been applied to tbe March loan, and were propeely déducted tberef rom in de- 
termining tbe am'ount wbich tbe C. Bank was entitled toreceiveasadividenclfrom 
tbe assetsx>f thë F. Bànk after its insolvency. 

4; BaMB— Lues bv OOLiATBBALS— NBOLioBKOB OF H6I.6BB. 

1 Ai&onS' t^'CôUitteraU to secure thé Marcb loan was a noté of W. for $35,000, In- 
dorsed: % h. for accommodation of the(,rlce président of tbe P. Bank. Sbortly be- 
fore màturity of ibis and other 'of tbe coUaterals, said vice président req^nested 
: i ' tbat they be not :preBented for pa^munt, but retumed, promising tbat other collat- 
éral ehould be substitjited for tbem, ail of which was done, except that tbe $25,000 
note was ùtii ret'urned. Thé F. Bànk did nôt ordéfback this note, and sbortly aft- 
. : erw^rdé it m^tured-witiboat pres^tmënt or notice of dishoaor to L., tbe indorser, 
, wbb wMthe only Boivent party t(^ tbe note. Held, tbat tbe C. Bank, havinpr by Its 
négligence failéd to préserve tué Habiliter of tbe indOrser, watohargeable witb Bttob 
. noteassamucti t'eceivedonitsclaim. 

;S. .8AM^-;D£rENBBS. . 

It was no excnsQ to tbe C. Bank that tbe F. Bftok was not a party to tbe note in 
^nestioa, tlié C. Bank baving received it as secbrity f or a lOan to the F. Bankunder 
Cfrciumptanoes from wbicb itmigbt naturaUy Infér tbe note to be tbe propertyOf 

, tbe F. Bank. 

6. SaME— AVAILABILITT OF COIXATEBAL— j^COOllMODATION PaPICR. 

î Tbé Objection by tbe d Bank that tbe note was made and Indorsed merely for the 
aocomfnod^on of tbe vice président, who Was; not a papty thereto, and that con- 
■ seqùehtly tne C. Bank coula ^ot bave recovered thereon if tbe Indorser's liability 
bad been toi-esërved, bould ûm be' mèlîntained, in vieW of thé tact tbat tbe indOrser 
bad paid tbree notes, companioUs to that' in question; witbout.objection, and of évi- 
dence that he was interested wilh the vice président in procuring the loan wbich 
the noté pàrtly seoured. ■ 

''7: Same— IktbbbôT on Divipends — E<stoppbl. 

. I The C &m^, baving ref used.an ofTer of the reoei ver to pay dfvldends on $300,000, 
which wasaDont the amount due to it on the Marcb loan after deducting collectlona 
on coll&tei^ls, was not entitled to intërest on such di^idends on affirmanca of tbe 
action of tbe receiver by the court 

8. BaMB— rDlVlDESDB— COU.ECTIPNS 0?» COLLATBBAM. 

A Bttm collected by the C. Bànk on the collatérale after proof of its claim should 
not be déducted therefrom in ascertaining the amount on which it is entitled to a 
divideod. 

In Eqnîty. Suit by the; Chemical National Bank agaînst David Arm- 
strong, receiver of the Fidejity National Bank. Heard 00 the pleadiuga 
and évidence. Decree for défendant. 

Statement by Sage, District Judge: 

On the 2d of March, 1887, the Chemical National Bank, of New York, 
credited on it^ books the Fidelity National, Bank, of Cincinnati, with a 
temporary Ipan of $300,Q00, at intërest, on the faith of a letter from that 
bftnk, signed: hy E- L- Harper, its vice président, dated February 28, 
18^7, requesting such crédit, and inclosing ils certificate of deposit No. 
345, to the order of E. L. Harper, and by him indorsed in blank. 

There w.erp also inclosedwith the letter sundry bills receivable as col- 
latéral. . The letter was signed by Harper, as vice président, but was 
not copied in the letter book of the bank, and it does not appear that 
any ptherofScer of the bank knew of its existence. The Chemical Na- 
tipnal Bank at the time notified the Fidelity Bank that it had plàced 
$300,000 tp its crédit. E- L- Harper received the notice, and at once 
dJTected that thesum so credited betrapsferredto bis individualaccount, 
wbich was dpne, and immediately afterwarda be checked it out for his 
privatepftrpp^ifjj.! , 
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, ,|ljj,,^/|^|)|il, 1887, the Chemical Ban^ sent to the ï'fdelî^VJ^aiV two 
iiateœaents of the transactions between the banks in Marcfa. In each of 
;thejSè the $300,000 l'oan.wàè credited to the FidelityBaiik under date 
of March 2, 1887, as «loan» or "tem. loan." May 19, 1887, the Fidel- 
îty Baiik, by telégttim, signed with its own name, and by confirming 
letter, signed "E. L. H^rper, V. P.," requested the Chemical Bank not 
to présent any of the paper pledged as collatéral for the $300,000 loan 
for t)£iyment, as payment woùld bè arWnged for at the Fidelity Bank, 
and Bew paper woul4 be sent on the 20th in substitution for niaturing 
collatéral. The lettef prbftiised to pay on July 15th, with interest. 

On May 21, 1887, the Fidelity Bank, by letter signed by E. L. Har- 
per,y. P.jtransmittedsiindrybillçi receivable as collatéral for the $300,- 
000 loan, and requested the return of certain of those previously trans- 
mitted, which would ma;ture in May or June, and the substitution was 
Ip^de as requested, Oh «fuue 14, 1887, the Fidelity Bank sent to the 
Gliemical Bank over $1,000,000 face value of other collatéral, and re- 
quested other advances, and certain advances were made by the Chemical 
,Bapk m response tô thai request. On June 21, 1887, the Fidelity Bank 
8QS|>ehded payment, and on June 27, 1887, the défendant, Armstrong, 
■wasji&ppointed its repèiy'èrby the conçiptroller of the currency. 

CofiectionB made by the Chemical Bank of the collaterals pledged to 
ît by the Fidelity Bank for the varibus advances stated above were ail 
credited on the books of the Chemical Bank in one account, regardless 
of when the collatéral was pledged, or in connection with what particular 
loan; the theory of thilQhemical Bank; being that it had a lien on ail the 
collatéral to secure ail the advances. By the fall of 1887 more than 
enough had been coU^pted upon the coUaterals to satisfy ail the loans, 
if applied âccording to the theory upon which the crédits were made. 
The Chemical Bank thereupon riotified défendant, Armstrong, of this 
fact, and offered to remit to him the surplus cash collected, and return 
the collatéral still uncôllWted. Armstrong, however, contended that the 
collattiral piledged in June, 1887, was sécurity only for the advances 
thereafter made, and that the Chemical Bank had no right to apply col- 
lections from that collatéral to payment of the March loan. Suit was 
thereupon brought' by Armstrong, recéiver, against the Chemical Bank, 
in the United States circuit court for the southern district of New York, 
for an accounting of th« Jûne collatéral upon this basis. Thât suit re- 
sulted in a decree in favbr of Armstrong for the surplus of the collections 
from the June coUateîals over the June advances, with interest. The 
case is reported in 41 Fed. Rep. 234. The resuit was that the loan of 
March, 1887, was left Unpaid, and the Chemical Bank had in its hands 
the unpaid collatéral pledged in March and May, 1887, to secure that 
loan; also proceeds of collaterals paid, amounting to $76,000. There- 
upon the Chemical Bank made formai proof of claim upon that basis, 
asking to be enroUed as a creditor for $300,000, with interest at 6 per 
cent, from March 2, 1887, and to be paid dividends ratably with other 
c*editors, until the dividends and collections made and to be made from 
the collatéral Jshould equal the amount due upon the loan. The claim 
as made was rejected, the rejection being accompanied with an offer, in 
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substance, to pay dividends calculated tipon the "balance remaînîng due 
upon the claim after deducting the collections made, and to be made, 
from the collatéral, and a furthersum of $25,000 which it was claimed 
was lest through négligence of the Chemical Bank in not taking 
proper steps to coUect a note for that amount held by it as collatéral, 
made by J. W. Wilshire, and indorsed by J. V. Lewis, falling due June 
28, 1887. 

Thereupon this suit was brought to compel the allowance of the claim 
as presented by the Chemical Bank, and the payment of dividends on 
the amount due atthetime of the appointment of défendant as receiver, 
the dividends to cease when, together with the collections from the col- 
latéral, they should equal the amount due upon the claim. The an- 
swer sets up that the entire transaction was in furtherance of a scheme 
by Harper to swindle the Fidelity Bank; that the certificate of deposit 
for $300,000, which was forwarded to the Chemical Bank by Harper, 
was notentered on the books of the bank; that Harper had not that sum 
at that date on deposit in the bank; that the issuing of the certificate 
was not known to or authorized by the directors of the bank, and that 
the proceeds obtained from the Chemical Bank were not received by the 
Fidelity Bank, but were fraudulently appropriated by Harper to hisown 
use. The défendant" further sets up that, by reason of the default of 
the complainant, there was no demand of payment or notice of nonpay- 
ment of the collatéral note for $25,000, above referred to, made by Wil- 
shire and indorsed by Lewis, and that therefore the amount of said note 
was lest, Wilshire being insolvent and Lewis abundantly ableto pay, but 
claiming exemption by reason of said note not having been presented for 
payment at its maturity, and notice of nonpayment not having been given 
to him. 

The défendant further admits that the complainant presented the claim 
sued upon to him on the 25th of April, 1890, which was the first pres- 
eniation thereof, and that he did then in writing bfièr to admit and pay 
dividends on the sum of $200,000; that being about the amount which 
the défendant believed to be due after making the crédits which are set 
forth in the answer, and to which he claimed to be justly entitled, and 
further offered to pay said dividends and allow said sum without préju- 
dice to the right of the complainant to sue for the residue of the claim 
as presented by it, which offer was refused. 

The évidence is undisputed that the Chemical Bank was not in any 
way a party to any fraud attempted and practiced by Harper, but dealt 
in good faith with the Fidelity National Bank. It further appears from 
the évidence that of the collatéral held by the Chemical Bank as secu- 
rity for the $300,000 loan at the time of the failure of the Fidelity Bank, 
only four notes, aggregîiting $19,200, and falling due in July and Au- 
gust, 1887, had at any time belonged to the Fidelity Bank. To whom 
the residue belonged prior to the pledge of the Chemical Bank does not 
appear. Among the collatéral notes pledged in March were four for 
$25,000 each, drawn by Joseph W. Wilshire to the order of J. V. Lewis, 
and indorsed by him, ail dated February 25, 1887, and payable, re- 
v.50F.no.lO— 51 
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spipctively, at throe, four, five, and six months after their date. AU 
thèse notes were made by the maker and indorser for the accommoda- 
tiomof E. L. Hsirper, and given to him on their date. The note falling 
due in May, 1887, was returned in accordance with the request of May 
21, 1887. The.pote falling due in June, 1887, was in the possession 
of the Chemical Bank at its maturity, and is uupaid. No proper notice 
of nonpaymeut was given to Lewis as indorser, and, as already stated, 
he, daims to be discharged. Thç two remaining notes were paid by 
Lewis at maturity, and he also paid at maturity another note for $25,- 
000, made by Wilshirç,^ dated April 28, 1887, and payable five months 
after date to the order of Lewis^, and indorsed by him. This note was 
among the collater^s substitutedin May, 1887. 

Thèse, paymentsby Lewis were the only paynients made on account 
of any ofthe collatéral held tbr the $800,000 loan prior to the commence- 
ment pf this suit, but siuce then compromises bave been made by the 
défendant of the four notes aforesaid of the Champion Machine Company, 
resulting in a payment of some cash and the substitution of other secu- 
rities, and upon certain notes drawn by Whitely, Fassler & Kelley, and 
indorse*;! by E, L. Harper & Co., thèse being among the notes pledged 
in Iklay, to which the Fidelity Bank had no title. There bas been paid 
to, tbs complainant the sum of $4,481.49 in cash, and the bonds of 
Whiiely, Fassler & Kelley secured by mortgage to the amount of $9,600. 
The défendant in bis answer avers that the Fidelity Bank was not liable 
tothç.cQmplainant for the amount ofsaid $300,000 loan, and that the 
eopaj^aipant is not entitled to prove the same as valid as against the trust 
esta^ beld by him. The prayer of the answer is that, if the court shall 
find that the Fidelity Bank was liable for the amount of said loan, ail 
payments made to the complainant from the collatéral paper not belong- 
ing to the Fidelity Bank, and forwarded by Harper to the complainant 
as security for said loan, shall be oredited thereon; that the amount of 
the unpaid Wilshire note shall be charged against the complainant, and 
oredited on said Ipan; and that the balance of the collatéral shall be first 
exhausted, and the proceeds oredited on the loan, and the complainant 
be permitted to prove only the amount remaining due on the loan after 
said crédits bave been made. , 

Wm. WorthingUm, for plaintiflF. : 

John W. Herron, for défendant. . 

Sage, District Judge, (after. statirig the fads as ahove.) Concfding that 
the transaction of the $300,000 loan was fraudulent as between E. L. 
Harper a,nd Ihe Fidelity Bank, and that he appropriated the entire pro- 
ceeds to bis individual use, the claim of the Chemical Bank, which 
dealt in good. faith in .tjhje transaction, and was innocent of any knowl- 
edge or /participation^ ; W ; the fraud, is not afifected thereby. The nego- 
tiation of the loan ;^a8 iiçithin the authority of Harper, as vice président 
of the Fidelity Bank, and, if he used that authority fraudulently for 
his own advantage, thebank that enabled him to commit the fraud 
mvist suffer the conséquences, an4 not the bank that made the loan and 
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advanced the money, under the représentation and in the belîef that if 
was conducting a fair, legitimate business transaction with the Fidelity 
Bank. 

The only questions to be decided are — 

(1) Upon what sum shall dividends be computed? 

(2) Shall the Chemical Bahi be charged with the $25,000 Wilshire- 
Lewis note, due June 28, 1887, as if it had been collected? 

(3) Shall intereét be allowed the Chemical Bank upon the sum which 
may be found due to it for dividends? 

In Lewis v. U. S., 92 U. S. 618, 623, the principle of equity that a 
creditor holding collaterals is not bound to apply them before enforcing 
hjs direct remédies against the debtor is recognized as settled. The au- 
thorities in support of the principle as stated are numerous. So far as it 
relates to the collaterals yet remaining in the possession of the Cliemical 
Bank, there is no difficulty about its application in this case. The con- 
tention arises upon the question wiiether the sums that hâve been paid to 
and received by the Chemical Bank on account of collatéral notes pledged 
to it to seeure the loan shall be first credited, and dividends paid on 
the residue; or, on theother hand, dividends shall be paid upon the en- 
tire amount as if those payments had not been made, and then the pay- 
ments applied. The statutory provisions bearing upon the questions 
are sections 5235 and 5236, Rev. St. U. S. Section 5235 requires the 
comptroller, upon appoinling a receiver for an insolvent national bank- 
ing association, to give newspaper notice for three consécutive months, 
"calling on ail persons who may hâve daims against such association 
to présent the same, and to make légal proof thereof." Section 5236, 
so far as hère material, requires the comptroller to make a ratable divi- 
dend of the money s paid over to him by the receiver — 
"On h11 sucli claims as may hâve been proved to his satisfaction, or adjudi- 
cated in a court of compétent jurisJictiun; and, a» the pruceeds of the assets 
of such association are paid over to him, shall make f urtber dividends on ail 
claiiuR previoiisly proved or adjudicated." 

The contention for the complainant is that the statute fixes one tirae, 
with référence to which ail calculations of the amount due to creditors 
are lo be made as a basis for divi<lends, and that that time is the date 
of the suspension of the bank, at which counsel say the active trust in 
favor of creditors begins to run. The argument is that it will not do 
to take the maturity of the claim, for that throws interest out of view 
allogether, and that the time when the proof of the claim is tendered can- 
not be taken, for that would introduee variations because of différence 
in dates of interest, and would permit a creditor having a high rate of 
interest to get an ad vantage over others, by postponing his time of proof, 
and thus swelling the amount due him. 

For a similar reason it is urged that the date when the claim is allowed 
or adjudged cannot be taken. The contention is that the statute neces- 
sarily contemplâtes an estimation of ail claims at one and the same instant 
of time; and that reason, as well as convenience, dictâtes that time to 
be the date of the commencement of the trust; that is to say, the date 
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of the suspension of the bank. In support of this contention White v, 
Knox, 111 U. S. 784, 4 Sup. Çt. Rep. 686, is cited. That case is an au- 
thority for the proposition that ail creditors are to be treated alike with 
référence to the payinent of interest. White had obtained judgment on 
the 23d of June, 1883, upon a claim which had remained due and un- 
paid from the date of the suspension of the bank and the appointment 
of the receiver, which was about the 20th of December, 1875. Between 
that date and the judgment, the comptroller had paid to other creditors 
dividends amounting in the aggregate to 65 per cent, upon their respec- 
tive claims as of the date when the bank failed. White's judgnaent in- 
cluded interest to the date of its fendition, and he claimed a dividend 
on the amount thus obtained, The comptroller paid him a dividend 
upon the same basis as that adopted for dividends to the other creditors. 
The différence between that ampnnt and the amount claimed by White 
as the basis for his dividend was $21,379.66. Sqit was brought to com- 
pel the payment of dividends on that différence. The suprême court up- 
held that rule of distribution, Chief Justice Waite saying, in the course 
of his opinion, that, "if interest is added on one claim after that date 
before the percentage of dividend is calculated, it should be upon ail; 
otherwise, the distribution would be according to différent ruies, and not 
ratable, as the law requires." 

In none of the cases decided by the suprême court does it appear that 
any payment on account of the indebtedness of the creditor was made 
from the proceeds of collaterals, or otherwise, after the suspension of the 
bank and bçfore the proof of claim. There are two or three cases in 
Pennsylvania in which the doctrine claimed by counsel for complainant 
is approved, but the weight of authority is the other way. In Lewis v. 
U. S., 92 U. S. 618; Case\. Bank, 100 U. S. 446; and Eadern Totonships 
Bank v. Vermont Nai. Bank, 22 Fed. Rep. 186, — thè claim proven was for 
the entire amount of the principal of the indebtedness as it existed when 
proven and at the date of the lailure of the bank, for nothing had been 
realized from collatéral, and there had been no partial payments, and the 
question as to the time with référence to which the amount due should 
be adjusted related exclusively to the payment of interest. In this case 
a différent state of facts exists. After the suspension of the Fidelity Bank, 
and before the Chemical Bank made any proof of its claim, it realized 
$75,000 from the payment of collaterals, to wit, three of the Wilshire- 
Lewis notes, as follows: $25,000 on the 23d of July, 1887, $25,000 on the 
24th August, 1887, and $25,000 on the Ist of October, 1887, the dates 
at which said notes respectively matured. Thèse payments were entered 
up on the books of the Chemical Bank at the dates of their receipt to the 
crédit of the gênerai collatéral account of the Fidelity Bank. The Chem- 
ical Bank treated the collaterals received in March and May and June as 
ail belonging to one and the same account, or, in the language of the 
cashier of that bank in his testimony, "as massed;" and so with the 
loans, the bank acting oii theerroneous theory, already stated, that it had 
the right to apply the prpceeds of ail the collaterals to the payment of 
ail or any part of the iî::\de);>tec|ness of the Fidelity Bank. The question 
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then îs how the payment of thèse amounts, before the filîng of the claim 
of the Chemical Bank with the receiver, is to be regarded. Was the 
Chemical Bank bound to crédit them on its claim, or did it hâve thb 
right to prove and receive dividends upon the entire claim, holding the 
amounts received from the collaterals back, to be applied, after the re- 
ceipt of the dividends, to the residue of the claim? It is urged that the 
entries of crédit ought not to conclude the Chemical Bank, because they 
were made upon the theory that the loans and the collaterals were to be 
treated as belonging to one transaction. Conceding that the Chemical 
Bank is not concluded by the entries, how does the matter stand? The 
provision in section 5236 of the Revised Statutes is for the'payment by 
the comptroller of ratable dividends "on ail such claims as may hâve 
been proved to bis satisfaction, or adjudicated in a court of compétent 
jurisdiction." The first thing for a creditor to do, then, is to make propf 
of bis claim, and there seems to me to be no escape from the conclusion 
that the claim must be proven as it exists when the proof is made; 
What, then, was the true amount of the claim when the proof was made 
by the Chemical Bank? It had received negotiable securities as collat- 
éral. It is stated at page 213 in Schouler on Bailments that the rulè 
dedueible from the décisions is that "the pledgee of negotiable securities 
not only bas the right, but is bound, in the exercise of ordinary diligencej 
to make presentment or collection on their maturity, and then apply the 
proceeds on the pledged account." 

In Weat v. Bank, .19 Vt. 403, Judge Redfield, on page 409, says: "It 
is true that if the security had been converted into money,and it isbe- 
tween debtor and creditor, it ceases to be collatéral, and opérâtes directly 
as payment, so that the debt is thereby reduced, and the creditor can 
only go for the balance." In Sohia- v. Lming, 6 Cush. 537, the court 
held thati any proof sought to be made by a creditor after he bas been 
paid any part of bis claim can be only for the unpaid balance. Judge 
LowELL says in Re Souther, 2 Low. 320, that in bankruptcy no cred^ 
itor can prove for more than bis actual debt as it exists at the time of 
the proof, without obtaining an undue advantage over other creditors.' 
It was held by the court of appeals of Maryland in Bank v. Lnnahan, 7' 
Atl. Rep. 615, decided January 5, 1887, that a creditor who had realized 
on collaterals was entitled to a dividend, under an assignment for the» 
benefit of creditors, for only the residue of his claim after deductiiig the 
amount realized on the collatéral. The court said that it could not be de- 
nied that the sum received from the collaterals diminished theindebted- 
ness, and that the creditor had thereby actually received payment to a; 
certain extent. In Mason v. Bogg, 2 Mylne & C. 448, Lord Chancellor 
CoTTENHAM said that in equity a party might comeinand prove without 
giving up or afFecting his securities, except so far as the amount of his 
debt may be diminished by what he may receive; and in KellocFa Case, 
3 Ch. App. 769, Sir William Page Wood, in deciding the case, re- 
ferred to the right of the creditor to stand upon his securities until they' 
are redeemed; and in People v. E. Remmgton & Sons, 121 N. Y., at page 
336, 24 N. E. Rep. 793, the court said that the creditor was entitled tO' 
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ptojre t^inst tbè estate for what was due to him, and receive adividend 
upon that âmount withont déduction on acooant of collatéral seimrities 
held by hinan In Wheder v. Newbmdd, 16 N. Y. 392, the court of ap- 
peals hdd that,, wherie negotiable séourities are pledged for a loau, "the 
primary, and, indeedi the only, purpose of the pledge ia to put it in the 
power of the pledgee to reimburse liimself for the money advanced when 
it becomes dqe and reinains unpaid. The contract earries with it an 
implication that the security ahall be made effectuai to discharge the 
obligation." The court further held that it would be presumed, in the 
absence of express stipulations to the contrary, that it was the intention 
of the parties to the contract that thé creditor should, ifhe resorted to 
the pledge instead of the personal liability of the debtor, accept the money 
upon the hypothecated eecurities, as it became due and payable, and 
apply it to the satisiaction of his debt. The gênerai law with référence 
to the appropriation of payments is that, il the party who pays money 
does uot make a spécifie application atthetimeof the payment, the right 
of application devolves on the payée, and he must then exercise it, or 
the law will exercise it for him. It bas been held that, if money is paid 
to the pledgee befbre the maturity of the principal note, he bas no right 
to apply thé proceeds to the payment of that noté until it matures, and 
that in such case the money when received is a substitute for the collat- 
éral note on account of which it was paid, and is to be held upon the 
same terms and subject to the sanie rights and duties as the collatéral 
note. Oarlick v. James, 12 Johns. 148. But in this case thepayments 
of the collatéral notes were made alter the maturity of the loan, and it 
was the duty of the Chemical Bank to apply them at once as crédits upon 
its claira, upon the lôan against the Fideïity Bank. A gênerai crédit 
was enterèd, and it must stand as a crédit against that loan. It results 
that when the Chemical Bank presented its claim there should hâve been 
credited upon it the amount realized from collaterals, and the claim for 
$300,000, the full amount, wns rightly rejected. 

The next question is whether the Chemical Bank shall be charged with 
the $25,000 Wilshire-Lewis note, due June 28, 1887, as if it had been 
coUected. Thé facts relating to this branch of the case hâve already 
been stàted in a gênerai way, but it is now necessary to refer to them 
more particularly. That note was among the collaterals originally 
pledged for the payment of the $300,000 loan. On the 19th of May, 
1887, the Fidelity National Bank telegraphed the Chemical Bank: "We 
send other bills to take place. Will waiit ail retùmed herewithout pre- 
senting, as we advised parties to arrange payment hère." On the same 
day the Fidelity Bank by letter, over the signature of "E. L. Harpee, 
V. P.," wrote the cashier of the Chemical Bank as follows: 

"Please do not présent any of the collatéral paper for payment. "We hâve 
advised parties we would w<ler baek and cliaige up hère. We will to-mor- 
row send you,new notes to take the place of ones maturing. We will pay 
the loan Jnly ISth, and will pay i|nteiest till that date, if agreeable to you." 

The $25,000 note was not ordered back by the Fidelity Bank, but on 
the 21stof May, 1887, sundry other bills receivable, which would mature 
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in May or June, and which were held as collatéral, were called home by 
tbe Fidelity and others substituted. On the 28th of June, 1887, seven 
days after the suspension of the Fidelity Bank, and one day after the 
appointaient of Arnastrong, as receiver, the $25,000 note matured. It 
was then held as collatéral by the Chemical Bank. There was no pré- 
sentaient or demand for payment, uor any notice of nonpayment to 
Lewis, the indorser, who was abundantly able to pay, whereas Wilshire, 
the maker, was insôlvent. The cashier of the Chemical Bank testifies 
in his déposition that the 28th of June came, and the note had not been 
returned to Cincinnati, and that night he discovered that fact, and wired 
Wilshire and Lewis at the place where he supposed theywould befound, 
and where the note was payable, namely, Cincinnati. He saJ^s that the 
loans were in the hands of the loan clerk, who did not call his attention to 
the $25,000 note, the note clerk acting on the presumption that the tele- 
gram and letter of May 19th were authority; but the cashier, happening 
that afternoon to hâve some time, got put the papers, and was looking 
them over, and, as he says, "was more than surprised to find this pièce of 
paperon hand,"referring to the note, and at once — ^it was then abouthalf 
past four — "did his duty and notified the parties." He also testifies 
that he knew of the failure of the Fidelity Bank on the 2l8t of June, ho 
thinks, or the22d. 

It is urged for the Chemical Bank that it had the right to assume 
that it was to do nothing with respect to presentment, demand, or 
notice of nonpayment of this note; that the instructions contained 
in the telegram and letter of May 19th continued in force until altered 
by positive directions. Also, that the évidence shows that the Fi^ 
delity Bank never was the owner of this note, and tht>*. it was an 
accommodation note for the use of Harper, which thé Chemical Bank, 
as an innocent purchaser for value befôrematurity, had the right to en- 
force; but, as far as Lewis was concerned, that right existed only in case 
the Chemical Bank could not otherwise collect its debt as against him; 
that the lien of the Chemical Bank extended only so far as necessary for 
its own protection, and, if Lewis had paid the note, he would bave been 
subrogated to the rights of the Chemical Bank against the Fidelity, and 
thé securities belonging to that bank, àlter the Chemical Bank had been 
paid the residue of its claim; also that Lewis was practically a surety for 
the Fidelity Bank, which was the principal debtor. The argument for 
the défendant is that it appears from the évidence that the money on the 
$800,000 loan was borrowed by E. L. Harper in the name of the bank, 
but for his own use, without any authority or knowledge of the other 
officers of the bank, and by the perpétration of a fraud on ail the par- 
ties concerned; and that the proceeds of the loan were immediately 
placed to bis individual crédit, and drawn out for his own use. Coun- 
sel say that if Harper had paid that debt, or any part of it, he could 
not prove the su m so paid as a claim against the Fidelity National Bank, 
and that the sarne rule applies to collections from collaterals fumished 
by him, whether belonging to or only controlled by him. 

The argument is further that the complainant had knowledge or 
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reàaon tb'sdjppose that the collaterals belongéd to the Fidelity National 
Bank; thiat that would hâve been naturally and properly inferred by 
ithe complainant from the manner in which it obtained possession of 
them, and the manner in which they were sent to it, and therefore the 
complainant cannot complain if the same results should foUow as would 
hâve followed had they actually belongéd to the Fidelity Bank. 
, As to the daim that the Wilshire-Lewis notes were accommodation 
notes loaned to Harper, and that no considération was received for them 
by Lewis and Wilshirie, attention is called to the only testimony upon that 
^art of the case,^ — the déposition of Wilshire, — and to the fact that Lewis, 
who paid three of the notes as indorser, has neither testified nor made any 
claim of the kînd stated. Harper's name does not appear upon those 
notes, and, according to Wilshire, nothing was said about paying them 
or in any way taking care of them. The transaction occurred at Wil- 
shire's house, in Cincinnati, on the night of February 25, 1887, Wil- 
shire, Harper, and Lewis being présent, and ail taking part in the con- 
versation. Harper stated that he required additional funds to carry on 
a certain deal which h© had on hand at that time, that he did not hâve 
the amount of ready money in possession, but that he could use paper, 
disçounted either in his own bank or elsewhere, and Wilshire testifies that 
notes were made for that purpose, but nothing at ail was said as to who 
was to take tip the notes. Harper spoke of the condition of the market, 
the favorable, outlook, and the necessity of having ample money to pro- 
tect the deal; also, that while the deal was very promising, and the 
prospects for a successful termination favorable, yet with the opposition 
at Chicago it was best to be prepared to furnish additional margin 
when called for; that, although the money was not needed then, it pos- 
çibly might be later on, and Harper wanted to be prepared for it. Why 
Lewis was interested in assisting Harper does not appear from Wilshire's 
déposition. Wilshire himself was Harper's broker. The argument is 
that, the paper having beeti made to enable Harper to borrow money 
upon it, neither Wilshire nor Lewis can plead that it was accommoda- 
tion paper as against the party who loaned the money on the faith of it; 
and that, while it is true that the Fidelity Bank did not primarily lend 
the money: on that paper, it did loan its crédit, and thus obtained the 
money and gave it to Harper, thereby accomplishing the object intended 
by Lewis and Wilshire, and therefore having the same right to protec- 
tion on its crédit as if it had primarily made the loan. I am satisfied 
that this is the correct view of the transaction, and that, as to the three 
$25,000 notes that were paid, inasmuch as liCwis and Wilshire knew 
that they were to be used to obtain money to aid Harper in a deal in 
which they were in some way su fficiently interested to furnish $100,000 
of negotiable security, they would not be entitled to prove up any claim 
against the Fidelity Bank. ; This brings us back to the question whether 
the failure of the Chemical Bank to make demand of payment of tha 
$25,000 note due June 28th was warranted by the telegram and letter 
of May 19th. . My conclusion is that it was not. Those ad vices were 
followed by the letter of May 21st, calling home certain of the securities 
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which would mature in May and June, but not the $25,000 note. The 
omission of that note from that call was of itself sufficient to indicate 
that it was not the intention to order itback to Cincinnati. It remained 
as collatéral in the handsof the Chemical Bank until its maturitJ^ The 
Fidelity suspended payment on the 21st of June, and that fact was 
known to the Chemical Bank on that day or the day following. It was 
clearly the duty of the Chemical Bank to observe the ordinary rules bind- 
ing upon the holder of negotiable securities as collatéral, with référence 
to presentment for payment and notice of nonpayment. The faUure to 
do so was a neglect which was called an "oversight,"and which, when it 
was discoyered by the cashier, it was too late to remedy. The note 
should hâve been sent by the Chemical Bank to its correspondent at 
Cincinnati, where itwas payable, in time for presentment and demand, 
and, in the event of nonpayment, of notice. This not having been donc, 
the claim against the only solvent party to the note was lost, and tl^e 
amount must be charged to the Chemical Bank as if the note had bçen 
paid. . .; 

With référence to interest, this court bas the right to take judicial nor 
tice of the fact which appears in its own records, although it is npt 
shown in évidence in this case, that no interest has been paid upon daims 
proven against the Fidelity Bank, excepting in cases where claims rejected 
by the receiver were subseqaently aiBrmed by the judgment of this or 
some other court of compétent jurisdiction. In such cases interest has 
been allowed from the date when dividends were withheld that should 
hâve been paid. There is another considération which cannot be over- 
looked. When the complainant proved its claim for the entire amount 
of the $300,000 loan, the receiver offered to pay the dividends on $200,- 
000, without préjudice to the right of the complainant to litigate its 
claim for the residue. The offer was rejected, with the resuit to lock 
up, pending the litigation, the amount which would hâve been paid in 
dividends on $200,000. Applying the maxim that he who seeks eq- 
uity must do equity, the complainant will not now be allowed interest 
on the amount which was offered to and rejected by it. The true 
amount on which dividends should be allowed will be ascertained by add- 
ing to the principal of the loan interest thereon from the 2d of March, 
1887, its date, to June 21, 1887, the date of the suspension of the Fi- 
delity Bank, and then deducting the $75,000 realized from the three 
Wilshire-Lewis notes which were paid, and $25,000 on account of the 
$25,000 Wilshire-Lewis note that was not presented for payment nor 
protested. The claim of the complainant is subject to a further crédit; 
of $4,481.49, cash realized from the Whitely, Fassler & Keiley notes, and 
the notes of the Champion Machine Company, but that crédit is not to 
affect the dividends, for the reason that it was realized subséquent to 
the proof of complainant's claim. Interest will be allowed on the amount 
of the dividends on the excess of complainant's claim over $200,000, to bé 
reckoned from the date of the proof of the claim. 
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Sduthwestebn Telegeaph & Téléphone Go. r. Robinson. 
(Circuit Court q/ Appeals, Fifth Circuit. May 30, 1893.) 

Te1«PHONE COMPANIES— NBatlOBNCE— SCSPBNnBD WlKE— ELBOTBIpAI. STOBM. 

A tolephone Company whioh for several weeks permits its wire to remain sns- 
pended across a public bi^bway, a few féet from tbe ground, Is liable to a traveler 
who çomes in contact therewitb. during an electrical storm, and Is injured bya 
dischàrge of electricity wbibb bad been attracted from tbe atmos^bere, siuce tbe 
electEicUy Would bave been barmless ezcept for tbe wire. 

In Error to the Circuit Court of the United States for the Northern 
District ot Texas, 

Ât Law. Action by J. B. Robinson against the Southwestern Tele- 
graph & Téléphone Company for Personal injuries. Verdict and judg- 
ment for plaintiff. Défendant brings error. AflSrmed. 

Statement by Beucb, District Judge: 

Plaintifl" in error was sued by défendant in error in the district court ot 
Cooke county, Tex., for damages in the sum of $12,000. He states 
his cause of action as foUows: 

"Your petitioner, J. B. Robinson, a résident ot Cooke county, Tex., com- 
plaining ôf the Southwestern Telegraph & Téléphone Company, a prhate 
corporHtion 'incorporated under the laws of the state of New York, but duing 
business in the state of Texas and having a légal offltie in Galnesville, Cooke 
county, Texas, respectfully represents tl)at on or about the 2yth day of 
Octobr^r, A. D. 1889, the défendant owned and operated a téléphone Une 
between the cities of Gainesville and Dallas, Tex., and intermediate points, 
the coniiection b«tween said cities being made by a single wire suspended by 
means of pôles in the manner of telegraph wires, usually ahout thirty feet 
from the groùnd; that its said téléphone line or wire crossed the public high- 
way between Ballas and McKinney, known as the 'Dallas and McKinney 
Boad,' about ûve miles south ot Piano, in Dallas county; ttiat at said points 
and over said road on the aforesaid date, and for several weeks prior thereto, 
the défendant negligenlly suflered and permitted its aforesaid wires to be and 
remain suspended over said road wlthin a few feet of the ground, and within 
such proximity thereto that travelers on the said road unavoidably and neces- 
sarily came in contact therëwith; that the said wire so suspended over said 
road, which was a public higbway between two large cities, and daily traveled 
by many people in vehicles and On horseback, ail of which was known to the 
défendant, was a dangerous and unlawf ul obstruction of said road, and a 
public nuisance, and that the défendant on the aforesaid date, and long prior 
thereto, kne w of the condition of said wire at said point, or might hâve known 
it by the exercise of reasonable care, but nevertheless negligently permitted 
it to reraaiin in the condition aforesaid; that thesaid wlrès are the best known 
conductors of ^ 'electricity, and are the only vehicles in gênerai use for the 
transmission of electric currents, and, during eiectric or thunder storma, such 
wires ordinarily become heavily chai^ged with electricity, of powersullicient to 
inllict déath or dP great injury to those cuttiing in contact vcith them, and 
tliat from thjs fact arises the peculîar danger ofallowingsuoh wires to remain 
suspended 80 loW that peOple viriu''come in contact with them, — ail of which 
was on the aforesaid date ahdlo^ï^ prior thereto Virell knowri to the défendant, 
or might hâve been known to it by the exercise of ordinary care; that on the 
afternoon of the aforesaid date, aa plaintiff was traveiing ou horseback on the 
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said Dallas and McKinneyhighwaydnring the prevalence of a heavy thunder 
storm, such, however, as is usiial in that section at tbat season of the year, 
became in contact with the defenilant's said wire at the point aforesaid, in 
conséquence of its being suspended se near the ground ; that it was a dark, 
stormy evening, and that tlie wire was invisible to plaintitf, and plaintiff 
came in contact with it through no fault or négligence on his part, but through 
the gross négligence and carelessness of the défendant, as aforesaid, in leaving 
said wire suspended over a public highway wiihin a few feet of the ground; 
that at the time said wire was heavily charged with electricity generated by 
the storm then prevailing, as aforesaid, and, on coming in contact with it, 
plaintiff received a full charge of tlie fluid, whieh knocked him froin his 
horse and completely paralyzed him for tlie time being, depriving him of the 
power of speech and locomotion; that plaintitf lay in the road where he had 
been ttirown, in the rain and slorm, untJ picked iip by a passerby, and car- 
ried to a neighboring hoiise, and there plaintiff was contined to his bed for 
more thun tive weeks, suffering during this period severe budily pain and 
mental anguish. Plaintiff represents that he is but little past middie age.and 
beforesaid injuries was of a vigorous mind and robust constitution, and capable 
of great endurance and physical and mental activity, but that, in conséquence 
of said injuries, his heaith and mental faculties liave been permanently and 
seriously impaired, and his Ciipacity to pursue his usual avocation practically 
destroyed, to his actual damages ten thousand dollars. FlaintifT further 
repre.sents th;it. on account of said injuries, he lias been put to great expenso 
for médical atlent.on, and that his condition is such as to reqnire, for the 
future, constant médical treatment and the care of his family, who are thua 
wilhdrawn from tlieir cnstomary duties, to his actiiai damages two thousand 
doU.irs. Wherelore, plaintiff sues, îind prnys that the défendant l)é cited lo 
answer herein, and that on final hearing he hâve judgment for his said dam- 
ages, cosls, and for f urtlier gênerai and spécial relief." { 

The case was removed into the circuit court of ihe United States for 
the northern district of Texas, and the défendant answered as follows: 

"Now cornes de Cendant, and for answer by way of demurrer to plaintiff's 
cause of action says, tirst, that the plaintiff ouglit not to bave and maiiitain this 
cause, for th.it his original pétition does not state fiictssnfïîcient tuconstitute 
a cognizable and enforceable demand before the law. Of this lie prays the 
judgment of the court. And lor finlher answer, if such be necessary, 
défendant says it dénies each and singular the îillegations in the plaintiff's 
pétition coniained, and says it is not guilty of the wrongs, injuries, and 
negliiient conduct charged; and of tliis it puis itself upon the country. And, 
answering further, it says if plaintiff was injured in any inanner, it was the 
resuit of his négligence, — that he fail d to exercise tlmt reason,-,b e degree of 
care. in traveling at the dangerous time in which he allèges he was traveling, 
and in avoiding contact willi delendanfs Une dnring a thunder storm, that a 
reasonaldy prndent man ouglit to hâve exercised under like Circumstances. 
Wherefore, défendant says pJaiutitl ought not to recover, and of this it puts 
itself upon the country." 

The caso was heard, and the demurrer was overruled, to which mling 
the (leiendant excepted, and the trial before court and jury resulted in 
a verdict for plaintiff in the suin of $2,500, for which amount, with 
interest and costs, judgment was aiterwards rendered. Motion for new 
trial was filed, heard, and overruled by the -court. The assignment of 
error is that in the record of the proceediugs ol the above cause in the 
trial court there is mauifest error, in this, to wit: 
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- ''Thecourt erred in overruling the geheral demurrer of the sald Sôuth- 
w#9fcern Telegraph & Téléphone Company to the original pétition and cause 
of action of the said J. B. Bobinson, as will appear from an inspection of the 
said pétition, demurrer, and judgment of the court thereon." 

John W. PFraj/, for plaintifiF in error. 

M. L. Qrawford, W. 0. Davis, and J. L. Harris, for défendant in error. 

Before Pakdee, Circuit Judge, and Locke and Beuce, District Judges. 

Bbucb, District Judge, (after stating the facts.) The question and the 
only question for review hère ia whether the plaintiff stated a cause 
of action in his pétition, and if the demurrer to the cause of action, 
as stated by the plaintiff in the court below, was properly overruled. 
In MaUroad Co, v, Jones, 95 U. S. 439, it is said négligence is the 
failufe to do what a reasonable and prudent person would ordinarily 
hàve done, under the circumstances of the situation, or doing what 
éuch a person, under the existing circumstances, would not hâve done. 
Xt would seem too plain to require argument that the allégations of 
the pétition show négligence on the part of the téléphone company. 
Under the facts and circumstances stated the wire was an obstruction 
tipon the public highway. Travelers were liable to collide with it, and 
iiijuriduS conséquences to them would follow as the natural and probable 
liésult of sùch contact. Article 622 of the Revised Civil Statutes of Texas 
providçs: 

"Corporations created for the purpose of constructing and maintaining 
magtietic telegraph lines are authorized to set their pôles, piers, abutmeuts, 
wires, and other fixtures along, upon, and across any of the public roads, 
streets, and' waters of thé state, in such raanner as not to incommode the 
public in the use of such roads, streets, or waters." 

' The duty on the part of the téléphone company was clear to prevent 
ïts wife from becoming an obstruction on the highway. Under the 
circumstances shown the défendant in error might hâve been hurt by 
coming in contact with the wire of the téléphone company, and injuries 
to the défendant in error might hâve resulted, independent of the fact 
that the wire at the time was loaded with a charge of electric fluid from 
the clouds and storm then prevailing. So that it is difficult to see hojv 
this verdict could be disturbed even if the contention of the plaintiff in 
error is correct, that the electricity with which the wire was charged at 
the time was the proximate and immédiate cause of injury to the de- 
fendant in error, for which the téléphone company cannot be held 
résponsible. 'Négligence is a mixed question of law and fact, and is a 
question for the jury, under proper instructions from the court. It is 
not claimed hçre that the court misdirected the jury in its charge on the 
l'ftw of the case, and the verdict is: "We, the jury, find for the plaintiff 
ip the guro of twenty-five hundred dollars." The jury found négligence 
on the part of the, téléphone company, resulting in injuries to the de- 
fendant in error, and for which they assess his damages at $2,500. It 
is not ,shown that the jury found that the wire of the téléphone company 
was charged with electricity at the time the défendant in error came in 
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contact with it, and that the electric fluîd was the cause of the injury to 
the défendant in error, and so it is not clear that there was any error in 
the ruiing of the court, even upon the theory of the case insisted upon 
by the plaintiff in error. No point is made on the question of contribu- 
tory négligence, and the contention of the plaintiff in error seems to be 
that the pétition states the cause of action to hâve been the injuries 
which resulted from the fact that the wire at the time of the contact 
with it by the défendant was charged with electric fluid, for the création 
and existence of which the téléphone company was in no sensé respon- 
sible. Persons, however, must be held to know the ordinary opération 
of the forces of nature, and to use proper means to avert danger. If the 
electric fluid with which the wire of the téléphone company was charged 
at the time was an élément or the main élément in the production of the 
injuries to the défendant in error, still it is clear that the displaced wire 
furnished the means of the communication of the dangerous force which 
resulted in the injury to the défendant in error. Science and common 
expérience show that wires suspended in the atmosphère attract elec- 
tricity in the time of storms, and when so suspended and insulated are 
dangerous to persons who may at such times be brought in contact with 
them, and the pétition charges that, during electric or thunder storms, 
such wires ordinarily become heavily charged with electricity, of power 
sutlicient to cause death or great injury to those coming in contact with 
them; and whether this is so or not is a question of fact. To say that 
the agency of the téléphone wire in the production of the injury was 
inferior to that of the electric current, which was the main cause, is not 
satisfactory. It is, in fact, to admit that the company's displaced wire 
furnished the means by which the dangerous force was communicated 
to and injured the défendant in error. True, it was a new force of power 
-which intervened, with the production of which the téléphone company 
had nothing to do, but upon this point, in Iiisurance Co. v. Tweed, 7 
Wall. 52, the court say: 

"If a new force or power has intervened, of itself aufflcient to stand as 
the cause of the misfortune, the other must be considered as toc remote." 

The new force or power hère would hâve been harmless but for the 
displaced wire and the fact that the wire took on a new force, with the 
«reation of which the company was not responsible, yet it contributed 
no less directly to the injury on that account. In Gleeson-v. RailroadCo., 
140 U. S. 435, 11 Sup. Ct. Rep. 859, the court held that a landslide in a 
railway eut caused by an ordinary fall of rain is not an act of God, 
which will exempt the railway company from liability to passengers for 
injurips caused thereby while being carried on the railway; and on page 
441 (page 861, 11 Sup. Ct. Rep.) of the opinion in that case the court, 
•quoting from an English case, say "that the plaintiff was entitled to a 
verdict on the ground that, if a person maintains a lamp projectingover 
a highway for bis own purposes, it is his duty to maintain it so as not 
to be dangerous to persons passing by; and if it causes injuries, owing to 
a want of repair, it is no answer on his part that he had employèd a 
«ompetent man to repair it;" citing 1 Thomp. Neg. pp. 346, 347, No 
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case is cited li^e the on6 at bar,; t>:at the principles upon which cases of 
tbÏEi pharaotor hâve been decided sustaiu Ihe verdict in tbis case, and 
tbe judgmeut of the court is affirmed. 



Texas & P. Et. Co. ». Nkmon. 

iCtreutt Court of Appeals, lytb Circuit. Hay SO, 1892.) 
No. 25. 

fc COWtlNTIANCII — ABSENC» OF WlTRlSSM — DlSOKBTlOK O» CÎOUBT— StATB PrâCROI 
BOT Poi,LOWBt>— Kev. 8T. i 814. 

A contiDuanoe becalise of tbe absence of material witnesses rests wlthln tbe 
discretioD of tbe circuit court, without regard to the praotice of the state courts, 
nôtwithstanding tbe statUte conformiDg the praotice aod procédure of tbe circuit 
courts to that adopted in the courts of record of tbe statewbere such court is beld, 
because the mode of summoniog witnesses and taking testimony in the courts oi 
thé United tât«ies is reglilated by statutes of the United States. 

•i P|.B«I>INO— ETIDENCB-^AOCIDBNT AT RAIt>WAT CrOSSINO. 

Id an action for Personal injuries sustained at a railwaj orossing, défendant al- 
toged oontributory négligence on the part of the plaintiff in failing to stop, look 
mai liston for the approaching train. Uetd, that plaintiff could testify that several 
people, who were in tbe wagon with him at tbe time of tbe accident, did not malce 
any outcry indicating that a train was approaching. 

t. RaILROÀD COMPANIES— MUNICIPAl. RBOULATIOSS— RlXÔINO BEU,. 

Under section 80 of the charter of the city of Ft. Worth the city coundl Is eni- 
powered^to direct the. use. and regulate the speed of locomotive ençiues in said 
city. or to prevent or probibit the use or running of the same within the city." 
ijfi-Id, that the city couucil were authorized under this sectlun to enact an ordi- 
nance pruhibiting the running of an engine or car in said city without a bell at- 
tached thereto being rung before starting, and ail the time the same should be in 
motio^ within sucb city. 

Error to the Circuit Court of the United States for the Northern Dis- 
trict of Texas. Afîirmed. 

W. W. hàwe, R. S, Lovett, Henry Finch, and George Tlumipson, for plain- 
tiff in error. 

M, L. Crmefordy for défendant in error. 

Before Pakdee, Circuit Judge, and Locke and Bruce, District Judges. 

Fardée, Circuit Judge. The défendant in error, B. F. Nelson, insti- 
tut»! a suit in the district court of Tarrant county , state of Texas, against 
the Texas & Pacific Railway Coiniiany, to recover damages for personal 
injuries sufTefed by the said Nelson in being run over by one of tlie loco- 
motives of the railway company at a railway crossing in the city of Ft. 
Worth. Tlie railway company ajipeared in the state court, filed a de- 
murrer and atiswer to the pétition, and thereupon, by a proper pétition 
and bonds, rérnoved the case into the circuit court of the United Htates 
for the northem district of Texas. After transcript filed in the circuit 
court, the railway corajjany filed its first amended original answer, 
wherein it dêiiiurred to the sufficiency of the plaintiff's pétition, then 
eicepted tb the sufficiency thereof, and for spécial answer said: 

"That, if plaintiff received any pf the injuries allej;ed, same were caused and 
(Dccasiouèd by reasou of bis own careleiiànuss aud want of care ia failiug to 
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Btop and look and listen for the approaching train; and défendant avers that 
said plaintifC bad fuil opportunity to see and observe the approach of the mov- 
ing train, but it says that, by reason of the said négligence and want of care, 
plaintifl cannot recover." 

This cause came on thereafter for trial before a jury, and resulted in a 
verdict for the plaintiflF and against the défendant railway company in 
the sumof $4,500. Judgment was entered on the verdict, and a motion 
for a new trial was overruled, whereupon the railway company brought 
the case to this court by a writ of error. 

The first assignment of error i's waived. The second assignment of 
error is: 

"That the court erred in overruling the application of the railway company 
for the continuance on account of absence of witnesses. W. P. Burts, J. J. 
Goodfellow, and J. T. Fields, because said application sliowed fuil and 8u£9- 
cient gruunds for a continuance." 

The bill of exceptions in relation to this matter recites: 

"This cause was called for trial on the 20th of January, 1892, whereupon 
plaintiff announced «Keady.'and défendant, the Texas & Pacific Kailway 
Company, announced tliat it was net ready, and raoved the court for a con- 
tinuance untjl next term. PlaIntiS waiving a written motion, but demanding 
a strict showing for a continuance, défendant, through its attoiney, George 
Thompson, stated that it was not ready for triai, for want of tlie testimony of 
W. P. Burts, J. J. Goodfellow, and J. T. Fields; that said witnesses are ma- 
terial, and were absent without the procuremeut or consent of défendant; that 
said witnesses resided in Tarrant county, Tex.; tliat défendant had exercised 
due diligence to obtain the testimony of said witnesses, in this: Uiat on the 
14th day of January, 1892, it caused to be issued out of said court a subpœna 
for said witnesses, which was duly served upon them, as appeared by said 
subpœna; thrtt this was the first a|)plication of the défendant for a continu- 
ance; and that the testimony of said witnesseH could be procured by next term 
of court. Upon fuUy considering said motion and application, tlie court de- 
termined thesame insutBcient, and not well taken, in that it did not show 
that said witnesses had been tendered their witness fées and milease, the said 
witnesses by said application being shown to réside beyond the limits of the 
county in which the court was sitting; and said application was thereupon 
overruled, and the cause went to trial, to which défendant excepted." 

The continuance of a cause at issue is a matter of discrétion, and a re- 
fusai thereof is not assignable for error. Woods v. Young, 4 Cranch, 237; 
Sims v. Hundley, 6 How. 1; Barrow v. HiU, 13 How. 54; Thompuonv. Sd- 
den, 20 How. 195; McFavi v. Ramsey, 20 How. 523; Cook v. Burley, 11 
Wall. 659. It is suggested that since the above décisions were rendered 
the act of June 1, 1872, (Rev. St. U. S. § 914,) has been passed, con- 
forming the practice and procédure of the circuit courts to that adopted 
in the courts of record of the state where such circuit court is held; and 
that, therefore, the décisions referred to can hâve no application to the 
question hère raised. And it is contended that under the practice in the 
courts of Texas (Rev. St. Tex. arts. 1276, 1277) the granting or refusai of 
the first application for a continuance is not a matter of discrétion where 
the applicant for the continuance compiles with the terms of said article; 
citing Cleveland v. Cok, 65 Tex. 404; Chilson v. Reeves, 29 Tex. 279, — 
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which seem to sustain the contention as to the practice in the courts of 
Texas. It is, however, to be noticed that the mode of summoning wit- 
nésses and taking testiimotiy in the courts of the United States is regu- 
lated by statu tes of the United States, and therefore the practice in the 
State courts in relation to such matters does not apply. See sections 876, 
877, 914, Rev, St. And the question of diligence in summoning wit- 
nesses and procuring testimony should be tested by thelaws of the United 
States rather than by the practice in the state courts. The case of Mo- 
Faul V. Eamsey, supra, is cited with approval in the, case of Kennon v, 
CRlmer, 131 U. S. 22-24, 9 Sup. Ct. Kep. 696, in which the court says: 

"By the statutes of the territory the court may, on good cause shown, change 
the place of trial, where there is reason to believe that an impartial trial can- 
not be had therein; aud an appeal lies to the suprême court of the territory 
froia an order granting or refusing a new trial, or from an order granting or 
ref using to grant a change of venue. Code Civil Proc. Mont. 1879, §§ 62, 
408; Act Amend. Feb. 23, 1881, § 7. But the statutes of the territory can- 
not enlarge the appellatô jùrisdiction of this court. The granting or déniai of 
a change ,9f venue, Jike. the granting or refusai of a new trial, is a œatter 
Within the discrétion of the court, not ordinarily reviewable by this court on 
writ of errpr. McFaul v. Ramsey, 20 How. 523; Kerr v. Clampitt, 95 U. S. 
188; RaiixoayCo,'v.Heak,Vi%V.B. 120. And the refusai to grant a change 
of venue on the mère aflidavit of the défendants' agent of the state of public 
opinion in the county çlearly involves a matter of fact and discrétion, and is 
not a ruling upon a mère question of law. " 

In the case qf Coz y. Éàrt, 12 Sup. Ct. Rep. 962, (decided on the 
16th of the current montb, and not yet officially reported,) the suprême 
court again décides generally that the granting or refusing of an appU- 
cation for continuance is not reviewable on error. 

In the courts of the United States motions for a new trial are addressed 
to their discrétion, and the décision, whatever it may be, cannot be re- 
viewed on appeal or Writ of errpr. " This is a rule of law established by 
this court, and not a mère matter of proceeding or practice in the circuit 
and district courts. Henderson v. Moore, 5 Cranch, 11; Doswell v. De La- 
lanza, 20 How. 29; Schuchardt v. Allens, 1 Wall. 371 . It is therefore not 
within the act of congress of June 1, 1872, and cannot be affected by 
any state law upon the subject." Railroad Co. v. Horst, 93 U. S. 291- 
301. In Hiompson y. Sdden, supra, the chief justice, delivering the 
opinion of the court, says: 

"And, as regards the motion tô coûtinue the case, it hasoften been decided 
by this court that the refusai of an inferior court to contin ue a case to another 
term cannot be assigned for error hère. Justice requires that the granting or 
refusai of a continuance should be left to the sound judicial discrétion of the 
court where the motion is made, and where ail of the circurastances connected 
with it, and proper to be considered, can readily be brought before the court." 

. Wç think that the reasonjng which applies to motions for a nevir trial 
aod changes of venue applies vfith equal, if not more, force to applica- 
tions for continuance. 

Some stress is laid upoii the first rule of court, (first rule of the cir- 
cuit court, northern district of Texas,) as foUows: 
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"Ail laws and rules ot procédure and practice prescribed by the législature 
of the state of Texas as they now exist, or as they may be changed and 
amended from time to time, when the same do net conflict with the laws of 
the United States, or a rule of the suprême court of the United States or of 
tbis court, are hereby adopted as the rule of practice in this court, " etc. 

A reading of the said rule shows that it is not as broad as the prac- 
tice act, (Rev. St. § 914,) and we are disposed to think that it need not 
be considered. 

The third assignment of error is based upon the foUowing bill of ex- 
ceptions: 

"Plaintifl, Nelson, testifled that he approached the crossing, going from 
east to west, and that the train which caused the injury was running north- 
erly, and, that the street and railway tracks cross each other at right angles; 
that, while approaching the crossing, and until the time of the injury, he 
looked and Ustened and did his best to ascertain wliether or not a train was 
approaching, but that he could not do so because of deep cuts, embankments 
covered with weeds, and obstructions, shutting out the view. He testifled also 
that one Mrs. Butler and her two cliildren and his wife were in the wagon 
with him at the timeof the injury. Plaintiff's counsel then asked this ques- 
tion: f.State ijirhether or not any of those in the wagon with you made any 
outcry indicating that a train was approaching.' To this question défendant 
objectéd, solely for the reason that the same was incompétent, whereupon the 
court decided that the same was material, overruled the objection, and allowed 
the ptaintifl tb ànswer that no one made any outcry indicating that a train 
was approaching. " 

The plaintiff's pétition alleged that when he approached the crossing 
he did not, nor could he, see said railway track on each side thereof, 
and especially looking southward; nor did he, nor could he, see said 
approaching train until he was almost upon said crossing and railway, 
on account of the high embankments on either side of said crossing, 
covered with weeds and other growth, fonces, houses, and other obstruc- 
tions to the view. The défendant, by a spécial answer, put in issue 
contributory négligence on the part of the plaintiff in failing tostop, and 
look and listen for the approaching train. In the light of thèse plead- 
ings, and the testimony showing that at the time of plaintiff's injury 
other persons were in the wagon with him, we are unable to see any 
point whatever in the objection made to the plaintiff's stating whether 
any of those in the wagon with him made an outcry indicating that a 
train was approaching. If the défendant intended or proposed to offer 
évidence to show that the plaintiff was warned as to the approach of the 
coming train ^ then the évidence was decidedly material. On the other 
hand, if défendant made no such contention, we fail to see how the an- 
swer to the question propounded could at ail préjudice the défendant 
railway corapany. 

The fourth assignment of error is: 

"That the court erred in allowing the plaintifl to introduce any évidence over 
défendant'» objection to section 259 of the Kevised Criminal Ordinances of 
the City of Ft. Worth, Texas, prohibiting the moving of an engine within the 
city limita of the city of Ft. Worth, Texas, without a bell being rung on the 
same, because it appeared that said ordinauce was void and invalid, in that 
V.ôOF.no.lO— -52 
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the sald city council of said eity had no power to pass such an ordinance un- 
derthe charter of the said City of Ft. Wortb. " 

The bill of exceptions under which this assignaient of error is made 
shows that the injury tb plaintiff occurred within the corporate limits 
of the city of Ft. Worth; that the train was running at a higher rate of 
epeed than was permitted by the city ordinances. There was testimony 
that tended to prove that the bell was being rung and the whistle blown. 
There was also testimony tending to prove that no bell was rung or 
whistle blown. Section 259 of the Revised Criminal Ordinances of the 
city o£ iFt. Worth prohibits the running of an engine or car in said city 
without a bell attached thereto being rung beibre starting, aud ail the 
time the same shall be in motion therein. Section 80 of the charter of 
the city of Ft. Worth, araong other pbwers given in relation to the lay- 
ing and construction of railway tracks, etc., confers the power upon the 
city council "to regulate or prohibit the blowing of locomotive whistles 
within the city, to direct the use and regulate the speed of locomotive 
engineS in' said city, or to prevent or prohibit the use or running of the 
same within the city." And section 85 of the same charter pro vides 
that — 

"The city council shall hâve power to pass, pnblish, amend, or repeal ail 
ordinances, rules, and police régulations not contrary to the constitution of 
this stàté," for the ffoverntnent, peace, and onler of the city; * * * to en- 
force the observance of ail siich rules, ordinances, and public régulations; 
and to punista violations tiiereof by Qne8, penalties, aud costs. " 

Under the powers granted in thèse ordinances, we are of the opinion 
that this assignment of error is not well taken, for it seems perlectly com- 
pétent tinder the power expressly given to direct the use and regulate 
the speed of locomotive engines in said city, and to prevent or prohibit 
the use or running of the same within the city, to prevent or to prohibit 
the running of an engine without a bell attached thereto being rung be- 
fore starting, and ail the time the same shall be in motion. On the 
whole case, we find no réversible error on the part of the circuit court, 
aud the judgment complained of is thereibre afîirmed, with costs. 



AsHEE et al. V. Gabbll et ah 

(Circuit Court (tf Appeals, FIfth Cinmit. May 80, 1M8.J 

No. 3. 

1. Dkath bt Wronoful Act— Acts ov Sbbvaiîts and AoËîrrs. . , . „ 

Under Rev. St. Tex. art. 2899, glving a right of actioa for wrongful death, a Ua- 
bility for the aota of agents or servants is eonûned to oommon carriers, and ail other 
persons are liable for their own acts alone. HendrUHt v. Wallon, 6 S. W. Rep. 749, 
69 Tex. 192, followed. 

S. SAMB— UNItHD STATBB MABSBAI. — KlLLlN» OF PrISONBBS BT MoB — IlîOOMPBTBST 

DePbtt. 

Under this statate, a tTnlted States marshal, who, knowing that certain lawless 
persons are hostile to a prisoner in his onstody, delivcrs him for transport, shack- 
fed to a deptity, whom he knows to be incompétent and unflt, is liable on his offl- 
olw bond, beoause of his own négligence, for the killlng of suoh prisoner by a mob. 
tlirough the deputy'a unfitness. BRUCE, District Judge, dissenting. 
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In Error to the Circuit Court of the United States /or the Northern 
District of Texas. 

At Law. Action by Venia Asher and her husband, Thomas Asher, 
against William L. Gabell, formerly United States marshal, and his sure- 
ties, for permitting a prisoner to be killed by a mob. Judgment for 
défendants on demurrer to the pétition. PlaintifFs bring error. Re- 
versed. 

Statement by Pakdee, Circuit Judge: 

This cause was heard in the court below on exceptions to the plaîn- 
tiffs' second amended original pétition, which it seems necessary to give 
in fuU, as Jbllows: 

"By leave of the court, plnintiffs amend their firstaraended pétition flled 

herein on the day of February, 1891, so that the same shall read as 

follows: 

"Venia Asher, joined by her husband, Tliomas Asher, hereinafter styled 
<plaintiffs,',com|'laining of Wiliatn L. Ciil)ell, James Moroney, G. Vf. Teny, 
J1 s. Drtugherty, E. M. Tillman, Hugh Biakeny, and Fhilip sanger, wlio are 
hereinafter styled •defeniants,' respectfully represenis: 

"That Ht the time of tlie institution uf this suit, to wit, on the 18th day of 
Janiiary, 1890, tht? said Venia resided in Young county, Texas, in said dis- 
trict, and was at that time tlie widowof Alfred Aaron Marlow, who was slain 
by a mob in said Young county, as wlll be hereinaiter related; that during 
the pendency of this suit she has interraanifd with Thomas Asher, her co- 
plaintitf, who joins her in this action; and she, with tlieminorchildren, here- 
inafter nani' d, of lierself and her deceased husband, now résides with her 
présent husband, the said Thomas Asher, in the [ndian Terriiory. 

"Tlie above-mentioned dt^fendants are ail résidents and citizens of the county 
of Dallas, in said nortliem distr:ct of Texns. 

"PlrtintifEs sue for aclual damiiges on accountof injiu'ies causinsr thedeath 
of said Alfred Aaron MarlDW, and seek a recovi-ry on the otticial liond of the 
said William L. Cahell as United Stiites maislial, such action being brought 
and such reeovery being sought for the bene(it(l)of said Venia, formerly 
wife and wldow of said deceased; (2) of Williamson VVilson Marlow, a boy of 
four years old, and Annie Laurie Mailow, a giri two vears old, the minorcliil- 
dren of said Venia and Alfred Aaion; and (3) of isiartha Jane M.irlow, the 
widowed niother and only surviving parent of said deceased, who now résides 
in the county of Ouray, in the state of Colorado. 

"That heretofore, to wit, on the 28th day of April, 1886, tl\e défendant 
William L. Caliell was duly appointed and commissioned marshal of tlie 
United States for the northern district of Texas; an.l that on the 25th day of No- 
venilier, 1887» the said Wni. L. Cabell as principal, w.th the otherdef.ndants 
as siireties, inade, executed, and delivered, in conforraity to law, a certain 
olficial bond of tlie said Win. L. C<bell as sucli marshal, in thesiim of twenty 
thousand dollars, ($20,000,) which said Ixmd was indue timeapproved bythe 
proper auihority, and a copy of the sauie is hereto uttached and made a part 
of this pétition. ^ 

"The condition contained in said bond is as follows: 

" • Now. if the said William L.Cabell, by h mself and by his deputies, shall 
faithfully perform ail the duties of the sa.d office of marshal, then this obli- 
gation to be void; otlierwise to lemain iii full force and virtue.' 

"Which conditions, being fully interpretfd, mean. auiongst other things, 
that one of the duties of such offlcer and his deputies is and was to safely keep 
in custody ami from liarm, to humanelv treat and carefully protect, ail pris- 
oners lawfully committed to or held in the custody of said marshal and his 
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deputies, or any of them ; and, f urlher, that the said marshal would appoint 
and retain in bis service as deputies none but fit, proper, and compétent per- 
sons. 

"That thereaf ter, to wit. on the 19th day of January, 1889, and before that 
day, in the county of Young, in said district, the said Wm. L. Cabell, while 
marsbal, as aforesaid, by bis duly-authorized deputy marsbal, Ed. W. John- 
son, (wlio was then and tliere acting under the immédiate orders and instruc- 
tions of said William L. Cabell,) had in his custody, by reason of sucb orders 
and instructions, and also by virtue of office and by lawful authority, several 
certain prisoners of the United States, one of whom was Alfred Aaron Mar- 
!ow, then the husband of the plaintifl Venia Asher, the father of her minor 
chiklren, herein named, and the son of Martha Jane Marlow. 

"That for a long time prier to the said 19th day of January, 1889, and on 
that day, there was great bostility and violent public préjudice openly mani- 
fésted by certain lawless persons in said Young county towards said Alfred 
Aaron Marlow and certain of his fellow prisoners, to wit, his three brothers, 
Lewellen Marlow, George Marlow, and Charles Marlow, whoatthe same time 
were conflned.with him In the county jail of Young county upon the lawful 
orders Of a proper ollicerof the United States, on charges of violating the 
laws thereof, wbich charges, upon final trying in the proper court, proved to 
be unjust and groundless. 

"That on ànd before said 19th day of January, 1889, William L. Cabell, 
marshal as aforesaid, was well aware of the excited and lawless and danger- 
ous condition of public sentiment in Young county against his said prisOners, 
and of the bostility and préjudice entertained against them by the lawless 
persons aforesaid, as was aiso the said Ed. W. Johnson, his deputy; yet, not- 
withstandîhg such knowledge, the said William L. Cabell, being then and 
there in the county of Dallas, ordered the said Ed. W. Johnson, who was then 
and there In the county of Young, about one hundred and twènty miles 
(120) distant from the county of Dallas, to remove said prisoners frora thé 
county jail of Young county, leaving the time and manner of their reraoval 
to the discrétion of said Johnson. 

"Plaiutifls would now further show to the court that said Ed. W. Johnson 
was an improper and unflt person to perform the hazardous and responsiblô 
duty of removing said prisoners under the cireumstances herein detailed, and 
this the Said William L. Cabell well knew or miglit hâve known by the use of 
ordinary diligence. 

"For that said Johnson was a brawling and quarrelsome man, with little 
respect for the laws of the land, and, prlor to his appoihtment by the said 
marshal, had committed a homicide. That during liis tenuire of office as dep- 
uty marshal under said William L. Cabell, and prier to said 19th day of Jan- 
uary, 1889, he had lost hisright arm in a personal shooting affray overa lewd 
woman, in which affray be committed still another homicide. • That, being 
morally unflt for the place he held, he, the said Johnson, became, by reason of 
his mairning, as aforesaid, physically unflt and incapacitated for the perform- 
ance of the duties of his office, especially in a frontief région, such as that in 
wbich Young county is situated, and àlso in the Indian country, which to a 
great extent was his fleld of duty; and more especially was said Johnson unflt 
in every, way for the post of chief deputy marshal, which he held at Graham in 
said Young cdunty, where one branch of this honorable court is located, —ail of 
which said "William L. Cabell was bourid to know, and did know, and still 
retained the said Johnson in his service as chief deputy in that portion of his 
district. 

"And tiiat furthermore, by reason ôf the carelessness and unStness of saict 
Johnson for the position so held by him, the said jail in which the aforemen- 
tioned prisoners were conflned had beeii attacked on the 17th dày of January, 
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1889. by a namerous mob, composed of the lawless persons aforesaid, who 
were wickedly bent and determined upon doing to the said Alfred Aaron Mar- 
low and his aforementioned fellow prisoners great bodily harm. 

"That Baid Ed. W. Jolmson resided in said town of Graham, and was theie 
at the time of the attack on the aforementioned jail and before that time. 
That the said fédéral prisoners therein couOned had ail been to such jail com- 
mitted upon arrests made by hira; yet, disregarding his lawful and sworn 
duties, the said Johnson suffered persons to be eraployed as guards atsaid jail 
who were in syrapathy with the lawless persons aforesaid, who were com- 
passing the destruction of said prisoners, and made no effort to repel the 
attack of said lawless persons, or to stay their violence, which was open and no- 
torious, but left said prisoners to deal with their assailants as best they could, 
with their naked hands; nor did said Johnson take any measures to arrest or 
bring to justice the said lawless persons, — ail of which the said William L. 
Cabell well knew, or might bave known by the use of ordinary diligence, 
there being at the time communication by wire between the town of Graham, 
where said Johnson was, and the city of Dallas, where said. Cabell was, at 
the time of the happening of the matters and things aforesaid. That by 
messages f rom said Johnson and other persons, and from news dispatches 
published in daily newspapers the next day, the said William L. Cabell was 
fully informed of the attack on said jail, and of the imminent danger which 
menaced the lives of his said prisoners. 

"That, knowingthe matters and things hereinbefore related,and that they 
had taken place almost under the very eyes of said Johnson, the said William 
L. Cabell carelessly, wrongfuUy, and negligently further intrusted the safe- 
keeping and removal of said prisoners from the jail in which they werecon- 
fliied to his said deputy, on the 19lh of January, 1889, two days after the at- 
tack on said jail. 

"And tlie said William L. Cabell, by virtue of his office and the lawful au- 
thority aforesaid, and by his orders and instructions unto the said Ed. W. 
Johnson immediately directed, caused the said Johnson, on the date lastafore- 
named, to take said prisoners and the said Alfred Aaron Marlow into his of- 
ficiai charge, with further orders to remove them from the said county jail of 
Young county. That said marshal could easily hâve given to said removal 
his Personal attention, or hâve intrusted the same to a proper deputy, which 
was then and there his sworn duty. 

"That while said Alfred Aaron Marlow and his fellow prisoners afore- 
named were in the custody of said marshal, as before recited, a large number 
of the lawless persons aforementioned, having at heart th& injury, great bod- 
ily harm, and destruction of said prisoners and the said Alfred Âaron^ had 
uniawfully, willfully, wrongfully, wickedly, and maliciously combined, con- 
federated, and conspired together to carry out their wicked and unlawful 
purposes, ail of which the said Johnson well knew, and through him the 
said William L. Cabell well knew, or might hâve known by the useof ordi- 
nary diligence. 

"That, well knowing the great hostility which, prior to the said 19th day 
of January, 1889, and on that day, had been openly and notoiiously mani- 
fested by said lawless persons against the aforementioned prisoners, the said 
William L. Cabell wrongfully and negligently permitted the said Ed. W. 
Johnson — an un fit person for such service in any event — to attempt the re- 
moval of said prisoners in the nighttirae, which the said Johnson did, cùn- 
trary to coramon sensé, to ordinary discrétion and care, and against the ad- 
vice, warning, and admonitions of divers good citizens of said Young county. 

"That under the circumstances aforementioned said prisoners, for the pur- . 
pose of removal, were taken from their place of confinement in the nighttime, 
in the présence of a large number of the boisterous and lawleâs persons aforer 
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said; t^ thesald Ed. W. Joinson; and, wellknowingthe dangers surround- 
ing bim, tbe said deputy Marshal wholly failed to provide reliable giiaids to 
protect said prisonerstbtiit, on the contrary, lînowingly selected as guards a 
forueinade up almost éhbirely of the same lawles» persons who liad wicltedly 
and unlawt'ully, on the 17ith day of January, 1889, attacked, as bereinbefore 
reoited, the jail in whieh said prisoners Wfre conflned, for the purpose of 
taking their lives, or of doing them great bodily harm. 

"And a large numlier of otiiers of the lawless persons aforementioned, ia 
pursuance of their unlawful and malevolent purposes and designs, combined 
togetlier as a mob, and, being in collusion witb tlie guards selected by said 
deputy niarshal as afuresaid, did, on the 19th day of January, 1S89, in the 
county of Young, in said northern district of Texas, unlawfully, willfuliy, 
wnin^fiilly, nialicioiisly, and Cruelly assault with guns and ftrearms the said 
prisoners, ànd did then and there, under circumstances of peculiar atrocity 
and btirbarity, niortally woiind and slioot lo death the said Alfred Aarou 
Marlow, without any fatilt or cause therefor on his part. 

"Tbat at tlie time of the nnlawful and murderous assault last above men- 
tionfdthe prisoneis alorenaraed, incliiding thé said Alfred Aaron Marlow, 
being securely shackled together in pairs by their ankles, were unable to es- 
cape, and, being unârmeU, were unable to défend themselves aofainst tbeper- 
sons 80 assaulting them, exceptas they niight disarm their assailants under 
the impulse of the great péril besetting them. 

"PinintilTs aver tliat at the time of the night attack upon tlie prisoners afore- 
said, bound and defenseless as they were, in which thH sai<t Al.red Aaron 
Marlow was shotto death as bereinbefore recited, tlie said deputy marslial, 
and said guards in hia employ, unlawfully deserted said prisoners, and im- 
meiliately joined with said other lawless persons who were then and there 
assaulting said prjsoners, therel)y dellvering suid prisoners into the hands of 
said miib. That neitlier said Johnson nor bis said guards fired a single shot 
in dtfense of said prisoners, but, on the contrary. joined the said mob, and 
aided Ihe lawless persons coniposing the same by helping them to shoot, 
wound, and kill the s.iid prisoners. That several of said guards voluntanly 
handed over their arms to said mob, excefit such as were seized by said pris- 
oners to usein their self-defense; and said Johnson liiiiisell' was disarnied by 
one of said prisoners as he, the saiil Johnson, was in the act of voluntarily 
handing over his pistul to one of the lawless persons. 

"In conclusion, plaintiffs allège that said deputy marshal and his said 
guards colluded and consptred together with said lawless persons so assault- 
ing said prisoners; and tliat, in order to oarry ont such conspirucy, said dep- 
uty marslial k no wingly employ ed as guards other lawless persons, who, hut 
two daya prior to their summuns to serve as sui h guaids, had been engaged 
in the attack on the jail where said prisoners Were tlien conlined, amt had, 
immediately prior to their said summtms ao to serve as guards, made known 
their purpose lo kill and niitrder said prisoners; ami thaï Ed. W. Johnson, 
deputy marshal, lemoveil said prisoners from the jail of Young county, and, 
with the assistance of said persons so suminoned as guards, carried tliem in 
the nighttime to a lonely and sei luded spot, distant t'roiu huinan habitations, 
and, when said prisoners were attacked by said lawless persons, the said dep- 
uty marshal, in accordance with a previous und'-rstan>ling with said persons 
then and there mak.ng s.dd attack, did, with his guards. unlawfully désert 
said prisoners, and leave them lo be attackeil and murdered by said mob, 
without making any elîort whatever to protect them. 

"That by reason of such attack the said Aified Aaron Marlow was killed, 
as aiso was his brother, Lewellen Marlow, and George Marlow and Charles 
Marlow were permanentiy disahled by gunshot woiinds. Nor did the said 
William L. Cabell, alter the occurreucea hereiu related, dismiss or discharge 



ASHEK r. CABELL. 823 

sald Johnson frotn his service, but retained him as depqty until his, said Ga- 
belles, suecessor was appointed, long afterwards, thus virtually ratifying and 
approving said aets. 

"Wherefore, in the matters and things hereinbefore recited, which led to 
the cruel and inhuman murder of said Alfred Aaron Mariow, plaintiffs allège 
tbat said William L. Cabell, marshal as aforesaid, acted wrongfully and neg- 
ligently, and that by reason of sucb wrongf ul aets and négligence the said 
Alfred Aaron met bis death. 

"PiaintifFs show that the said Alfred Aaron, being a young man, 26 years 
of âge, h;id a reasonable expeetancy of a continuance of life for a furthpr pe- 
riod of thirty-eigbt years; that he was an industrious and sober laboring man, 
whose earnings were, on an average, f uUy flve hundred (S500) dollars a year, 
and tliat he supported his family comfortably for a man in his sphère of llfe; 
that his mother, Martha Jane Marlow, for whose benefit this suit is also 
brouglit, is an aged woroan, 65 years old, and almost helpless; that she bas 
still a reasonable expeclancy of a continuance of life for a furtber period of 
eleven years;' that slie was largt-iy dépendent npon the assistance of her said 
son, diiring bis llfetirae, for her susitenance, and that he dutifully recog- 
nized her dependence upon him, and contributed to her maintenance aud 
support fuUy $100 a year up to the time of his death. 

" Wherefore, plaintiffs say that there bas been a breach of the ofacial bond 
pf the sai I William L. Cabell, marshal, as aforesaid, and that by reasoii of 
the facts herein set forth the said marshal and his surettes are liable to 
plaintiffs on said bond for damages in the sum of $10,000; aud they pray that 
said défendants, being aiready herein duly cited, be, on final trial, adjudged 
to pay said sum and the c-osts of this suit, and that they bave gênerai relief." 

To the said pétition the défendants âled their second amended orig- 
inal answer, as follows: 

"Nowat this time come the défendants in the above entitled and numbered 
cause, and by leave of court Qle this. their second amended original answer, 
in lieu of their iirst amended original answer, liled in this cause on Februaiy 
6, 1891, and plead anew as follows: 

"(1) Now at this time come the défendants in the above entitled and nam- 
bered cause, and demur to the pleadihg of the plaintifEs herein, and they ex- 
cept to the sufiSciency of the second amended original pétition et' plaintiffs 
filed herein, and say that the matters therein alleged, if true, constitute no 
cause of action against thèse défendants, and of this the sald défendants pray 
the judgment of the court. 

"(2) And specially excepting to the said pleading of the plaintiffs, thpse 
défendants say that the same is insutSciént, because said pétition shows that 
the aets coniplained of, and on account of which plaintiffs seek to hold 
thèse défendants liable, were not the immédiate aets of thesedefendaiits them- 
selves, nor of any of them, and heuce the plaintiffs show no rlght of recovery 
against défendants. 

"(3) And, further, thèse défendants specially exceptto plaintiffs' pleading, 
because on the face of said pleading it appears that the cause of action alleged 
by the plaintiffs against thèse défendants accrued and arose (if it ever ex- 
isted) more than one year before the Bling of plaintiffs' second amended orig- 
inal pétition herein, in which for the first time plaintiffs set out their alleged 
cause of action, on which they now ask recovery, and hence on said causes of 
action (if they ever existed) are now barred by the statuteof limitation of one 
year. 

"(4) Thèse défendants also specially except to ail tbose extensive portions 
of the second amended original pétition of the plaintiffs herein which are 
made up of stateraents regarding injuries and wrongs which ocuurred long 
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pribr to thé alleged death of Alfred Aaron Marlow, which were not the in- 
juries wbich resulted In hla death, because ail such allégations are inappro- 
prlate, and are evidently alleged by the plaintiffs for their oratorical efCect. 

"(6) And, Bhould the foregoing demurrer and spécial exceptions be by the 
court Overruled, then thèse défendants, further answering to the plaintiffs' 
second amended original pétition herein, corne and deny each and every allé- 
gation in said pleading contained, and they call for strict proof, and of this 
they put themselves on the country, and hence pray judgment that they go 
hence," etc. 

Upon the hearing of tîie exceptions to the said second amended orig- 
inal answer, the court below rendered judgment sustaining the said sec- 
ond exception, and therèûpon, the plaintiffs declining to amend, dis- 
rnissed the suit. The plaintiffs hâve brought the case to this court for 
ireview, acid assign a? error "that the court erred jn sustaining the de- 
fendant^' second exception to plaintiffs' second amended original péti- 
tion, and in dismissing this cause, as will appear from an inspection of 
said pétition, the défendants' deniurrer, and the court's judgment 
thereon." 

No writteh opinion appears to hâve been given by the judge render- 
ing the décision, and défendants in error submitted no arguments or 
brief in the case. 

M. L. Crawford, Andrew J. Houston, and Edwards & Blewett, for plain- 
tiffs in error. 

£asselt, Seay & Muse and McCormich & Spence, for défendants in error. 

Before Paedee, Circuit Judge, and Locke and Bkuce, District Judges. 

Pahdee, Circuit Judge. It is well settled that by the common law no 
civil action lies for an injury to a person which results in bis death. In- 
surance Co. V. Brame, 95 U. S. 754-766; Dennick v. Railroad Co., 103 
U. S. 11-21; 'The Harrisburg, 119 U. S. 199-214, 7 Sup. Ct. Rep. 140. 
There is no statute of the United States giving such an action in the 
courts of the United States. It foUows that, if such action can be main- 
tained, authorities must be found therefor in the statute of the state 
wherein the injury occurred. Article 3128, Rev. St. Tex., is as foUows: 

"The common law of England (so far as it is not inconsistent with the 
constitution and laws of this atate) shall, together witli such constitution and 
laws, be the rule of décision, and shall continue in force uutil altered or re- 
pealed by the législature." 

It foUows that in the state of Texas no civil action will lie for injuries 
resulting in death, unless authorized by statute, and the following is the 
only statute on the subject: 

"An action for aefcual damages on account of injuries causing the death of 
any person may be brought in the following cases: First. When the death 
Of any person is caased by the négligence or carelessness of the proprietor, 
owner, cha'rterer, or hirer of any railroad, steamboat, stagecoach, or other 
vehicle for the conveyance of goods or passengers, or by the unfltness, négli- 
gence, or carelessness of their servants or agents. Second. "When the death 
of any person is caused by the wrongful act, négligence, unskillfulness, or de- 
fault of another." Rev. 8t. Tex. art. 2899. 
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The construction to be given article 2899 seems to be clear. As âgainst 
common carriers, an action is given for injuries resulting in the death of 
a person, when caused by the négligence or carelessness of the common 
carrier, or bj' the unfitness or négligence or carelessness of the servants 
or agents of the common carrier; as against ail other persons, the cause 
of. action for injuries resulting in death is only given when the death is 
caused by the wrongful act, négligence, unskillfulness, or default of the 
défendant himself. In other words, common carriers are made liable 
for the unfitness, négligence, and carelessness of their servants or their 
agents resulting in the death of a person. Other than common carriers 
are not made liable except for their owu wrongful acts, négligence, unskill- 
fulness, or defaults, when the same results in the death of a person. 
And this seems to be the construction given to the statute by the su- 
prême court of the state of Texas. In Hendrkh v. Wallon, 69 Tex. 192, 
6 S. W. Eep. 749, which was a suit brought against a sheriflf for the 
wrongful and unlawful act of bis deputy in killing a person, the suprême 
court of the state of Texas, construing article 2899, among other things, 
said: 

"In the flrst place, it is to be observed that this is not the régulation or ex- 
tension of a right previously existing at common law. The right of action 
for injuries resulting in death is whoUy the créature of the statute; and the 
authority of the suit hère brought, if found at ail, must be found in the writ- 
ten law itself . If the second subdivision of the article quoted stood alone, it 
would be a grave question whether we sbould not apply to it the maxim that 
wbat one does for another he does himself, and to hold that it not only gives 
a right of action against one whose own immédiate act or négligence is the 
cause of the death of another, but also against a principal, when the death 
bas been caused wrongf ully or negligently by the act of his agent. Neither 
principal nor agents are named in the subdivision in question, but In subdi- 
vision 1, immediately preeeding this, an action is given against the carriers, 
to whom it applies, for fatal injnries, not only caused by their own personal 
négligence, but also where accruing from the gross négligence of their serv- 
ants or agents. ïhis provision has been considered by this court in the case 
of Railway Oq, v. Scott, (decided at the Tylerterm, 1886,) and is held to àfiford 
no remedy against a railroad company when the death is caused by the tiaerè 
ordinary neglect of the servants or agents of the corporation. This law was 
amended by the omission of the word 'gross' by the act of March 25, 1887, 
(Laws 20th Leg. p. 44,) but the amendment was subséquent to the accrual of 
the alleged cause of action in this case, and has no bearing upon the question. 
Besides, the change of one clause of a statute by amendment does not operate 
to change the construction of another and independent clause as derived from 
the context of the original act. It Is clear, therefore, that in the first subdi- 
vision of article 2899 the législature did not mean to apply the ruie that the 
act of the agent is the act of the principal, because for the ordinary négli- 
gence of the agent it does not make the principal liable. Now, is it reason- 
able to présume that theyintended to exempt corporations owning steamboats 
and railroads, who can only aet through agents, from liability for ordinary 
neglect of their agents or servants, and at the same time make private per- 
sons responsible for the death of others, when not caused by their own immé- 
diate act or omission? We think not. We rather think it whs the purpose 
to impose the greater liability upon carriers by making them responsible for 
the gross négligence of their agents, and at the same time to leave the liabil- 
ity of others for the acts of their agents as itexisted at common la w« * >'*! * 
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SiadevitlieMore, t1)e làngqitge of our stialnite indicates that the legjslatjaTe of 
<>i|r;f^^,4id not mean to m»ke persons çe^ponsible fortheactsof tbeir agents 
in the^^-CftSW. eXcept suqIi as »re speci.fléd in the, flrst subdivision of tîie ar- 
ticle çiieq.it is but to coricludè that they intended iô Tender otber 
pérSbWàiiàblé Only for thélfpwn immédiate acts." 

The question, thén, to be deterrpined in the présent case is whether 
the Beçppfi nuiended oriaiinial pétition filed by the plaintifFs in thecircuit 
coujt siiows a case where tbe défendant Cabell, iate marshal, is sued for 
his own wrpngful acts, négligence, and defaults. The said pétition 
shows that the defepdapt Cabell, as tJnited States marshal, had in hia 
custody, ,nnder lavvful prqcess of the United States courts, certain 
prisoners, one.of whonî was Alfred Aaron Marlow, whose widow bringa 
this présent' suit; that agaipst the said prisoners then and there in the 
custody 0f the marshal there was gréait hostility and violent public préj- 
udice opienly manifestéd t)y certain lawless persons in Young county, 
in the jail of whicTi çouhty said prisoners were cbhfined; that an attack 
had been made by the «aid lawless persons upon thé said prisoners 
while confined in thé jail aforesaid, and that in such attack the mar- 
shal's deputies and guards made no effort whatever to protect the said 
prisoners, but wére in syinpathy with the lawless persons .aforesaid; 
that the défendant Cabell was wéll aware ôf the attack upon the jail 
aforesaid, and of theexçited, lawless, jand dangerous condition of public 
sentiment exiôting in said county against said prisoners, and of the 
hostility and préjudice en tertsiined against them by the lawless persons 
aforesaid; that the said Cabell, marshal, committed the custody of said 
prisoners, including said Alfred Aarôn Marlow, to his deputy, one Ed. 
Johnson, well knowing said Ed. Johnson to be an unfit ànd improper 
person to be a dïiputy marshal, or to be in charge of the custody and 
control of the said prisoners ; and that the said marshal, well knowing 
the unfit and improt)er character of the said deputy, and well knowing 
the notorious hostility and préjudice existing against the said prisoners 
on the part of the lawless persons aforesaid, and of a préviens failure 
of his deputies andgùàrds to protect said prisoners, wrongfully and 
negligently directed an4 prd^red the said Johnson, as deputy, as afore- 
said, to take said prisoners into his oflBcial charge, and remove them 
from the county jail in Yonng county, without giving the same his per- 
Bohal attention, or intruèting it tô a fit and compétent deputy. The 
said pétition goés oh futther to show that in the removal so ordered 
and directéd by the défendant, with the connivance of the said Johnson 
and the guards and deputies seleeted by the said Johnson, the said 
-prisoners were attacked by a mob, who murderedthe said Alfred Aaron 
Marlow; the pétition cofadluding: 

" VVlieïéfôre, itithe màttérs ànd tbinèa hereinbefore recited, which led to the 
CTueï atid tnhuman tourder «f tbë said Alfred Aaron Marlow, plaintiffs allégea 
that said William L; Cabell, marshal as aforesaid, acted Wrongfully and nëgli- 
geiîlly; aijd that- by teasbh bf such wrbngf ul acts and négligence tlie said 
AÎirâi Aàroh Ma'rlow toet his death." 

From this it appears thàt the défendant Cabell is distinctly charged 
•with default and négligence in the performance of his duty as United 
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States marshal, which default and neglect led and oontrîbuted to, if not 
«Qtirely çausinpf, the killing of Alfred Àaron Marlow, in this: (1) That 
knowiug the danger attending the life and safe-keeping of saîd Marlow, 
a prisoner in his cnstodj', he neglected to take measures for his protec- 
tion; (2) that he knowiiigly intrusted the custody and safe-keeping of 
said Marlow to an unfit and improper person; (3) that knowing the 
unfit and unworthy character of Johnson, and well knowing that a 
dangerous and lawless élément of the conimunity was conspiring and 
contriving to injure and oppress said Marlow, and well knowing of the 
previous attack of said dangerous and lawless élément upon the jail and 
the prisoners therein, and of the collusion of bis deputies and guards 
therewith, he, the défendant, directed and perinitted the said Johnson 
to reraove said Marlow from the jail in Young county, without taking 
any measures to protect said Marlow in said removal. Itseemsclear 
that the défendant Cabell, as late United States marshal, while undoubt- 
edly sued on account of the faults, négligence, and wrongfui acts of his 
deputies and agents, is also sued for his own defaults and négligence. 
Thé question remaining is whether the defaults and négligence charged 
directJy against the défendant are sufficient in connection with theother 
facts alleged to make him responsible for the unlawful killing of Alfred 
Aaron Marlow. The défendant, as United States marshal, cerlaiuly 
owed a duty in the premises to the said Marlow, — ^that of safe-keeping 
and protection from unlawful injury. The defendant's oath of office, his 
bond, and the necessary implications of the law, ail point to such duty 
as imposed upon him. See Rev. St. U. S. §§ 782, 783, 5538. 
"Whenever the common law, a statute, a municipal by-Iaw, or any 
other law, imposes on one a duty, if of a sort affecting the public 
■within the principles of the criminal law, a breach of it is indictable, 
and a civil action will lie in favor of any person who bas su red spe- 
cially therefrom." Bish. Non-Cont. Law, § 132, and cases there cited. 
"Commouly, wh ère the law has cast a duty upon one to another, a 
simple neglect to discharge it, whereby the other has suffered injury, is 
actionable." Id. § 526. " When the injury proceeds from two causes 
operating together, the party putting in motion one of them is liable 
the same as though it was the sole cause. This is one form of a uni- 
versal principle in law, that he who contributes to a wrong, either civil 
or criminal, is anawerable as a doer. And it is immaterial to this prop- 
osition whether that to which he contributes is the voliticn of a re- 
sponsible person or of an irresponsible one, or whether it is a mère in- 
animate force or a force in nature or a disease." Id. § 89, and 
cases there cited. That a United States marshal may take prison- 
ers into his custody, permit them to be disarmed and shackled, and 
then negligently and knowingly deliver them over to incompetenf 
deputies and the known hostility of mobs, without liability for his 
neglect of duty, is a proposition which we think cannot be sanc- 
tioned. Substantially, this is alleged against the défendant in this case. 
The judgment of the circuit court, in sustainihg the exception to the 
plaintiffs' second amended original pétition, was, in bur opinion, erroné- 
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ous. ■ ' Tlïe other grotindâ of exception'are riot urged, and, so far as tlié 
reootd shows, are not well taken. The judgment of the circuit court is 
reversed, with costs, and the cause is remanded, with instructions to 
overrule the exceptions to the plaintifFs' second amended original péti- 
tion, and otherwise proceed in this cause according to law. 

Bétjcb, District Judge, {dîssenting.) The right to maihtain this ac- 
tion arides, if at ail, under article 2899 of the Revised Statutes of the 
State of Texas, and not upon any act of congress authorizing an action 
for datnagëson account of injuries causing the death of any person. 
The suprême court of the state of Texas, in the case of Hendrick v. 
IValton, 69 Tex. 192, 6 S. W. Rep. 749, hâve held that this statute does 
not authorize an action against the principal for the act of his agent, and 
at page 197 the court say: 

"Since, therefore, the langnage of our statute Indicates that the législature 
of our state did not mean to make persons responsible for the aets of their 
agents in thèse cases, except such as are speciBed in the flrst subdivison of 
the article cited, it is but reasonable to conclude that they intended to ren- 
dèr other persons liable only for their own immédiate acts." 

The actioui then, is given and survives the death of the injured per- 
son ini the cases specified in the first subdivision, (which is as to com- 
mon carriers;) but in the second subdivision, when the death of any per- 
son is caused by the wrongful act, négligence, unskillfulness, or defeult of 
another, tbe court holds the action is not authorized against the principal 
for the act of his agent. The gênerai principle is that for tortious con- 
duct, resulting in death, everyone must be held responsible only for his 
own conduct, not that of his agent, nor, by the same rule, that of his 
servant. The action, then, is maintainable in the character of cases 
named in the statute, and. this statute, being in dérogation of the com- 
mon law, is not to be construed to cover what is not fairly within its 
terms. The actwas manifestly intended for common carriers, to secure 
greater care on their part as to the skillfulness and efficiency of their 
agents and servants, and was inspired, no doubt, by the désire to pro- 
tect the tr^vi^ling public. In the second paragraph, the words "agent" 
or "servants" arq pot employed, so the idea of holding persons respon- 
sible for the torts of their .agents and servants is negatived, and there is 
no action maintainable under this act for négligence of agents and serv- 
ants causing injuries from which death results, except as provided in 
the first paragraph. The right to maintain an action under this act is 
restricted to the cases named in the act, and, except in the case of com- 
mon carriers, is for the wrongful act, négligence, and unskillfulness of 
the individual himself, and not for that of his agent or servant. It may 
also be observed that in some of the states the âct differs from that of 
Texas, and; g^ves to the représentative of the deceased the same remedy 
which the deceased party would bave had if the injury had not regulted 
in death; but.^uch is not the statut^ weare considering, and to giveit 
that effect would be to go beyond its terms. 

The négligence h^re complained of, which resulted in the death of 
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MarloTtr, wds the négligence of the deputy marshal, Johnson, in the per- 
formance of his officiai duty; and it may be a question whether the dep- 
uty, Johnson, was acting in the Une of his officiai duty at ail, se that 
the marshal can be held to be responsible as claimed hère. But, aside 
from that, can the statute in question be construed to include a cause 
for alleged officiai négligence, such as is made in the plaintiffs' pétition? 
It is said the complaint is not only of the négligence of the deputy mar- 
shal, Johnson, but that négligence is charged also upon the marshal 
himself, althoygh he was not tbere at the time of the death of the pris- 
oner, Marlow, and was not an actual participant in the violence result- 
ing in the death. But it is charged in a somewhat elaborate statement 
of the facta and conditions leading up to the violent attack upon the 
prisoners in charge of the deputy marshal, Johnson, that the marshal 
knew, or will be held to hâve known, the condition of the public mind 
at the time; the danger of mob violence to which his prisoners were ex- 
posed; ànd that his deputy, Johnson, waa a very unfit man for the ex- 
écution of the duty with which he was charged; in fact, that he was in 
sympathy with the mob, and unfaithful to his trust. Concède that, — 
and it is stated strongly and fuUy, — and yet can it be held that this ac- 
tion hère is maintainable against the marshal, upon his officiai bond, 
because his deputy betrayed his trust, or because the marshal was at 
fault, and did not use good judgment in the sélection of his deputy to 
perform this duty? If an action is given on aecount of such wrongful 
conduet, négligence, or whatever it may be called, on the part of a 
United States marshal, then why not carry the principle further, and 
hold the appointing power of the marshal, if he — the marshal — be an 
improper man for the discharge of the important and délicate duties in- 
trusted to him, responsible for making an improper sélection for the dis- 
charge of such dutieSj where négligence in their performance results in 
the death of a party. The principle contended for is wrorig in the ap- 
plication which is sought to be made of it, and the statute cannot fairly 
be held to mean more than that an action is given and may be main- 
tained against pérsons for their own wrongful acts and négligences which 
are the immédiate cause of the death of a party, and not the construo- 
tive, indirect, and remote cause. 



Faembr V. National Life Ass'n of Hartford, Conh. 

(ClreuU Court, E. D. New York. May 10, 1892.) 

FOBIEION InSUBANOE CoMPANIBS— SeRVICB on StATH ScrPERINTENDENT — WXIVBB. 

The appointment of the state superintendent of insurance as the attorney of a 
nonresident insurance company for the purpose of receiving service of prooess, as 
required by Laws N. Y. 1884, c. 346, | 1, does not authorize him to aocept service 
by mail, and such service is void. 
Bame — Qenebal Appeabancb— Kbmovai. of Cadsbs. 

The flUng of a pétition and bond for the removal of a cause from a state to a féd- 
éral court, and the proceedings thereon, do not constitute such a gênerai appear- 
ance aa wlU prerent the fédéral court from aetting asidt the service as illégal and 
T0i4. , 
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" At Èa'w. On motion to set kî^ide service of summdnsii " Gîtinted. 

i A iaiib'rtions was issued in a suit in the New York supreitoë court in 
KirtgSr county by Thoriias Fartnei^ àgàinst the National Life Association 
ôf Hartford, Conn., a Connèoticùt life insurance company. The suin- 
mons was mailed on December 1; 1891, in an envelope directed to the 
sulierintendent of the insurance department of the state of New York. 
The paper was delivered at the office of the superintendent of the in- 
surance dèpartment, December 2, 1891. He teîegraphed to the plain- 
tifï's attorneys that he required a feé of two dollars beforehe acknowl- 
édgied the service of the paper. Thereupon the plaintiff's attorneys 
sent Mm the fee of two dollars as requested by him. In return, the 
supeHntendent of the insurance dèpartment sent the plaintiff 's attorneys 
the following paper. 

"INSTJEAKOE Depaetment, Albant, December 8, 1891. 
"JSfifSsrs. Judge and Durack, No. 873 Fulton Street. Brooklyn, N. T. — 
SiR: î admit the service of process on me as attorney for tlte National Life 
Association of Hartford, Connecticut, made by yoii in behalt of Thomas 

Farmer of -, pursiiant to chapter 346, Laws of 1884. 1 hâve sent to 

said Company by registered mail to-Uay a copy of the paper served on me, fee 
$2, tbe receipl of whiub is hereby ack^owledged. 
"Your obedient servant, 

"James P. Pieeob, Superintendent." 

Chapter 346, § 1, Laws N. Y. 1884, provides that— 
"No lire, lire marine, lif«, or casiialty insurance company or association 
orgaiiized or incorporati'd under the laws.of any other state of the United 
States, or of any foreign goyernment, ahail, direotly or indirectly, issue 
policies, take risks, or transact business in this state, until it bas complied 
wtth tiie insurance laws, and having lirst appointed iii writing tlie superin- 
tendent of the insurance dèpartment of this state to be the true and lawful 
attorney of aiicli companyln and for this state, upun whom ail lawful pro- 
cess in any ac'tion or proceeding against tlie company may be served with the 
same effect as if tlie company or association existfd in this state. A certiâ- 
cate of sucb appointment, duly certifled and authenticated, shall be filed in 
the oiiice of the superintendent of the insurance dèpartment, and copies certi- 
fled by liira shall be deemed surticient évidence in regard thereto. Service 
npoii siich attorniey shall tbereafter be deemed a service upun tbe company or 
association." 

The défendant had previously filed in the office of the superintendent 
of the insurance dèpartment a paper designating him as ita attorney in 
the exact language of the statute. The défendant filed a pétition and 
bond reniovîng the case ihto the circuit court of the United States for 
the eastern district of New York; and thereupon its attorney, appearing 
specially for the purpose of the motion, obtained an order to show cause 
;(yhy thé service of the summons shbuld not be set iSside. The aiBSdavit 
upon which the order was granted stated the faets above set forth. 

Roger Poster, for the motion. 

The flling of a pétition for the remoVal of a cause from a state to a fédéral 
court, and the proceedïngs upon sucb a pétition, are not the.eqiiivalent of a 
gênerai appearance; and, after such a removal, the défendant may move to 
set aside tbe service of process upon the ground of a defect or irregularity in 
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the process or in the service of the same. Parrott v. Insurance Co., 5 Fed. 
Bep. 391; J<cAfeon V. iforris, 11 Fed. Rep. 582; Small v, Montgomery, 17 
Fed. Bep, 8,65; Miner v. Markham, 28 Fed. Rep. 387; Perkins v. Hendryx, 
40 Fed. Eep. 657; 0ol<ien v. Moming News of New Hacen, 42 Fed. Rep. 
112; Water Co. y. Baskin, 43 Fed. Rep. 323; Clews v. Iran Co.. 44 Fed. 
Bep. 31; Retfmîder v. PuMishing Co., 45 Fed. Rep. 433; Bentlif v. Corpo- 
ration, 44 Fed, Rep. 667; Esti-s y. Insurance Co., (N. Y. Com. FI. trial term, 
Nov. 17, 1882, Beagh, J.,) Daily Reg. See, also, Freidlander v. Pollook, 
5 Cold. 49i); Forrest v. Railway Co., 47 Fed. Rep. 1. 

The service by mail was inauiHcient. Tlie Code of Civil Procédure re- 
qnires "the delivery of a copy" upon the person to beserved. See sections 
431, 432. The stiitute requires that service be made upon the superintendent 
of the insurance departnieut in the same manner. In Gland v. Insuranoe 
Co., (Md. Jiine 13, 1888.) 14 Atl. Rep. 669, the Maryland insurance act 
of 187S required service on the agent designated for that purpose. It was 
held that Personal service upon a local agent, togetlier with the mailing of a 
copy tu the agent dt'Signated, was not sufflcient service. 

The superintendent of the insurance department had no power to waive an 
irregularity in the service, or to give any admission of service. If he bas 
this power, be might date back his admission so as to put the défendant in 
default, or waive the statnte of limitations. It could never hâve been tlie 
intention of the législature to thus empower him to préjudice the rights of a 
corporate litigant. If, under the statute, the superintendent of tlie insurance 
department has the right to waive any defect in the service of the process, 
or any uf the requirements of the sttttute, he has the right to waive them ail. 
There can be no resting place between tlie two horns of this dilemma. )f he 
has the right to waive a defect arising from the omissioa of the plaintiff 
to deliver a copy of the suniraons to liiin personally, he has a right to waive 
the omission of the plaintiil to furnish him wilh any copy of the suminons at 
ail, and may thus, witliout any notice to the insurance coiiipany. render it 
liable to a judgment by defatilt against it in ignorance of its rights, or com- 
pel it, in order to avoid such judgment by defaiilt, to serve a gênerai appear- 
ance, which may préjudice its rights to avriil itself of the statute of limita- 
tions or otiierwise, and waive any irrémédiable defects in the service or in 
the summoniS' itself. This opportunity for collusion on the part of the public 
offlcer yrlth the plaintiff, a citizen of his own state, who may hâve had im- 
portant |iolilical influence in securing his appointment, it could never hâve 
been the intention of the statute to bestow, nor could it hâve been the inten- 
tion of the défendant by its désignation to grant. Had the législature at- 
tempted to give him such power the statute woiild be unconslitutional and 
void, as taking away défendant'» property without due process of law. A 
private power of attorney, such as was given by the défendant in pursuanee 
of the statute, would not autliorize such an admission or waiver. A power 
of attorney is always strirtly construed, and even gênerai words are llmited 
by the spécial language which précèdes them. Craighead v. Peterson, 72 
N. Y. 279; Rossiter v. Rossiter, 8 Wend. 491; Danby v. Coutts, 29 Ch. Div. 
500; Hodge v. Combs, 1 Black, 192; Whitly v. Barker, 1 Root, 406. "Writ 
of error against the judgment of the county court in a certain cause in which 
Col. Cleaveland was attorney to said Barker, who lived in this state. Gleave- 
land indorsed upon the writ of error, as attorney to Barlier, that he ac- 
knowleged said writ had been duly served, without any spécial authority 
from Barker to do it. Barker pleaded in abatement of the writ that it had 
never been served upon him as the law required. Plea in abatement ad- 
judged sutiiclent. ïlie party is not concluded by the indorsemeiit of the at- 
torney in such case, without spécial autliorlty." Millay v. Whitney, 63 Me. 
^22. Authority to "get cargo bunded; will hold bondsmen barmless, and 
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corne down, If necessary,'* — doès nôt aiithorize a receipb to shèrtff In princî- 
pal's àAiile acknowledging attached property to be insured by détendant, and 
promisiiàg to deliver it to sheriff on demand. Lagow v. Patt»rson, 1 Blackf. 
252. Ail authority to compromise ail diSerence and disputes, and to exécute 
and sigQ in principal's name any release, covenant, or conveyance of part of 
principal'» estate, and to give and reçoive discbarges, receipts, etc., does not 
authorize the agent to confess judgment in the name of the principal. Moor» 
V. Circuit Jiidjgé, 55 Mich. 84, 20 N. W. Kep. 801. Authority given by K 
corporation to an agent to accept service "in actions on any liabilityor in- 
debtedness incurred or contraeted" by the corporation does not authorize bis 
acceptance of service in garnishee proceediugs. Statutory substitutes for 
Personal service are always strictly construed. Amy v. Watertovm, 130 U. 
S. 301, 9 Sup. et. Eep. 530; Pollard v. Wegener, 18 Wis. 569; Wright v. 
Douglass, 8 Barb. 555; Coal Co. v. Sherman, 8 Abb. Pr. 243, 245; Cook v. 
Farren, 34 Barb. 95. Ifc has beeû held that the statiite now before the court 
for construction must be strictly construed. BioJiardsim v. Insuranoe Co,, 
(Sup.) 8 N. Y. Supp. 873. In Read v. Frenoh, 28 N. Y. 285, 295, it was 
faeld that an admission by a défendant of service of a suinmons and corn- 
plaint on bim, wbich did not state that the service "was personal" by the de- 
livery oî à copy to him, did not authorize the entry of judgment by default 
against him. Coal Co. v. Sherman, 8 Abb. Pr. 243, 245, per Suthebland, 
J.: "Proof of service of the summons in the manner prescribed by the Code, 
substituted for such appearance, is necessary, without voluntary appearance, 
to give the court jurisdiction." In Wright v. Douglass, 3 Barb. 655, 574, it 
was held that personal service on the trustée of a foreign corporation must 
be made. 

James P. Judge, opposed. 

The superintendent of the Insurance department is the head of a large busi- 
ness department of the state government located at Albany, K. Y. The pur- 
pose of the statute was to provide a place where ail process in cases against 
foreign insurance companies could be served, and does not imply that the 
executive thereof sliould be personally, pbysically served, in whatever por- 
tion of tbe state or the United States or elsewhere such superintendent may 
be, whea relief by a citizen of thia state is sought by the commencement of 
an action, but clearly giyes him the right to admit service of process on him 
as fully and completely as the défendant could itself. The superintendent, 
as attorney of tbe défendant corporation, had the right to admit service of 
process, and waivedefects in the service of the same. In case this motion is 
granted, the défendant will claim that oneyear has elapsed sinoe the maturity 
of the policy, and that consequently the action is barred by the limitation 
clause contained in the policy. 

Benedict, District Judge. The motion musk be grantâd. 
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Bbush Electric Co. d oH. », Acctjmulatob Co. A aï. 
ICirevit Court, D. New Jersey. Maroh 16, 1892.) 

1. Patents for Inventions— PKELiMnfABT Injunotion— Bitbot ot Décisions in 
Othbb Cibouits. 

Where letters patent hâve been twice sustained in another circuit a preliminary 
injunction against infringers will issue as a matter of course, and such injunction 
will not be denied becaose of ex parte affidavits of alleged new évidence in respect to 
anticipation, especially when it appears doubtful whether such évidence was not 
known to the défendants in such prlor cases, and tbat the défendant corporation 
herein was closely allied with the corporations défendant in the prior lltigation, 
and contributed to the ezpenses tbereof, either directly or through its individual 
stockholders. 

S. Samb— Whbn Bond Bequibud. 

Where, however, such injunction will serionsly aflect défendants' business, and 
it appears that an appeal has been taken from the décisions in the other cases, the 
court will require complainants to give bond to secure payment of damage^ in case 
the injunction is subsequently dissolved. 

In Equity. Bill for infringement of patents. On motion for pre- 
liminary injunction. Granted. 

R. N. Kenyan, W. C. Witter, and Charles E. Mitcheli, for complain- 
ants. 

F. H, Betts and H, G. Ward, for défendants. 

Green, District Judge. After careful considération of the matters 
presented by counsel upon the argument of this cause, I am constrained 
to grant the motion of the complainants for a preliminary injunction 
upon the terms hereafter stated. The letters patent which it is charged 
in the bill of complaint the défendants hâve infringed hâve been, as 
to ail their daims now in controversy in this suit, twice sustained, after 
protracted and desperately fought contests, by the circuit court for the 
Southern district of New York; and the reasons for the conclusion 
reached hâve been fuUy and clearly given by Judge Coxe, who heard 
the argument of the causes, in very able and learned opinions. Brush 
Electric Co. v. Julien Eledric Co., 41 Fed. Rep. 679; Bruah Electric Co. 
v. Electrical Accumulator Co., Al Fed. Rep. 48. The rule is well es- 
tablished that where, as the resuit of a contested controversy, letteis 
patent hâve been sustained, preliminary injunctions will be granted 
against infringers as a matter of course by the court which has ad- 
judged the letters patent valid, and as a matter of comity by the fédéral 
courts in other circuits. The défendants seek to avoid the opération of 
this rule in the case at bar by alleging that they hâve discovered new 
évidence since the litigation in the New York circuit, which will effec- 
tually destroy the validity of the letters patent which they are charged 
with violating. This évidence they set forth at length in ex parte affi- 
davits. It relates to the alleged anticipating invention of an electric 
battery by a Dr. Blanchard, of Vermont, claimed to be in ail respects 
similar to the invention of Brush, secured to him by the letters patent 
in controversy. This alleged invention, it is said, antedates the inven- 
tion of Brush nearly 20 years. Whether it can properly be called "new 
v.50F.no.lO— 53 
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évidence" is a question of serious import. It is not denied that, al- 
though thé présent défendants Were ilot the défendante upon the record 
in the New York causes, they were nevertheless closely allied in inter- 
est with those défendants through the greater part of tbat litigation, and 
did, either as a corporate body, or through the individual stockholders 
iil tlfè présent défendant corporation, Contribute to the expenses of 
those snits, or one of them. It is also admitted that this "new evi- 
dëiiçe" Tiifas in somé degree, fthd to some extent at least, known to 
those who were defending the JStew York cases before the close of that 
litigation, but for reasons considèred satisfactory was not presented then 
to the considération of the coïtrt. It is ofiFered now in opposition to 
the motion for a preliminary injunction. Thèse patents having been 
twice siistained as valid, I do not think it proper, or, indeed, necessary, 
to discuss ypon the pending ûibtiçin the probable effect of the alleged 
new évidence, or whether lâches in its production will deprive the de- 
fendants of the right to offer it as a part of their défensive case, to be 
considèred on final hearing, or whether they are not estopped from at- 
tackiiig in any way the validity of the letters patent by reason of their 
alleged privity with the défendants in the New York litigation. It is 
enough to say that, whatever may be the défendants' rights in the prem- 
ises, or whatever may be the légal effect of this évidence, thèse ques- 
tions must wait for settlement, under the circumstahces, until the 
cause cornes before the court on final hearing, and ought not now to be 
permitted to deprive the complainants of the fruits of the victory which 
they hâve gained. 

It wasstated tipon the argument of this motion that an appeal had 
been duly taken from the decree of the circuit court in New York to the 
circuit court of appeals for the second circuiti and that such appeal 
would be speedily heard and determined. As the motion for the pre- 
liminary injunction is granted in the case at bar solély upon the ground 
of the adjudications in the circuit court in New York, if the circuit 
court of appeals should reverse the decree of the circuit court défend- 
ants may apply immediately for a dissolution of thiâ injunction. As 
the ; preliminary injunction now granted will of necessity, seriously 
affect the opérations and business of the défendants, and as there is a 
possibility thàt the appellate court in New York may reverse the de- 
cree of the circuit court sustaining the validity of thèse letters patent, it 
is equitablevin my judgment, that before the writ of injunction issue 
the complainants shall exécute and file with the clerk of this court a 
bond in the pénal sum of $10,000, with sureties to be approved by the 
court, conditioned to pay to the défendants ail such pécuniary damage 
as the défendants may sustain or sufîer in their business or opérations 
by reason of ihe.granting of this writ if the same shall be dissolved for 
the cause stated, or for other good and sufficient causes. 
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The Progeeso. 

Street A al. v. The Progreso. 

Waterbtjry ». Street et al. 

(Circuit Court of AppeaU, TMrd Circuit. May 34, 1893.) 

1. CHAnTBK PaRTT— EXCBPTIONS— "ReSTRAINTS OV PeOPLÈ "— QuARANTINl!. 

Quarantine régulations whioh intet-fere with the charter engagements of a ves- 
sel are fairly within the clause of a charter excepting Uability lor results caused 
by "restraints of princes, rulers, and people." 
3. Same— Détention bt Quarantine— Dutt dp Vbssei, When Quarantinb Esded. 

A vessel, baving by charter agreed to be at a certain port by the Ist of October, 
"restraints of princes, rulers. and people excepted, " aud having been prevented 
from going there during October by quarantine régulations at such port, was held 
bound to hâve been at tbe port on the Ist of November, when she knew the quar- 
antine would be raised. 
8. Same— Option of Cancellation— When Exbbcised. 

A charter provided that if the vessel sbould not arrive at Charleston, her loading 
port, on or beforé a certain day, charterers should bave the option of canceling the 
charter, option to be declaredwhén vessel was ready to load. The vessel belng de- 
layed, her agents called upon the charterers, while the vessel was at Boston, to dé- 
clare whether they would load or not. Charterers declined to exercise their op- 
tion, whereupon the sbip canceled the charter. Held, that sucb demand by the 
ship was prématuré, that charterers were not bound to exercise their option until 
the vessel was at Charleston, and that the sUip vrai liable for auy damagea caused 
charterers by her breach of the charter. 

43 Fed. Rep. 329, afflrmed. 

Appeal from the District Court of the United States for the Èastem 
District of Pennsylvania. 

In Admiralty. Libel by Thaddeus Street, Timothy Street, and Thad- 
deus Street, Jr., against James M. Waterbury, owner of the steamship 
Progreso. Decree below for libelants. Défendants appeal. Aflirmed. 

J. Warrm Coukton and Robert D. Benedict, for appellants. 

J. Rodmnn Paul and N. Dubois Miller, for appellees. 

Before Acheson, Circuit Judge, and Wales and Gbebn, District 
Judges. 

Green, District Judge. From the record in this cause, ît appears 
that in tlie latter part of August, 1888, the ap|iellant, James M. Water- 
bury, owner of the steamship Progreso, then on a voyage from Cuba 
to the United States, did, through his agents, Belloni & Co., of New 
York city, by a certain charter party, démise and let to freight his said 
steamship Progreso to the firm of Street Bros., of Charleston, the appel- 
lees. The charter party, after providing that the steamship should, with 
ail convenient speed, sail and proceed under steam to Charleston, S. C, 
there to load from the charterers a fuU and complète cargo of cotton 
in baies, to be conveyed to Liverpool, contained also, inter alia, two 
clauses or provisions which are of importance in the détermination of 
this litigation, and which read as foUows: 

"Sliould the steamer not arrive at her loading port, and be in ail respecta 
ready toload uuder the churter, on or belore the first (Ist) day of October, 
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1S88, the charterers bave the option of cancellng the same, to be deulared 
when vessel is ready to load. The customs and usages of the ports of load- 
ing and discharging to be obserVed, unless other wise expressed. " " The act of 
God, the queen's enemies, flre, épidémies, strike or lockout of stevedores' men, 
draymen, or press haads, stoppage or destruction of goods on railway orat 
press, restraint of princes or rulers or people, collision, any act, neglect, or 
default whatsoever of pilot, master, or crew, in the management or naviga- 
tion of the ship, and ail other damages and accidents of the seas, rivers, and 
ateam navigation, throughout this whole charter party, being excepted. " 

From the évidence in the cause, it appears that the Progreso, having 
taken on board ai Havana a full cargo of sugar, sailed thence direct for 
Philadelphia.i Reaching the Delaware breakwater on September 3d, 
she was detaiaed by the proper authorities for a few hours at quaran- 
tine, and subsequently, for several days, at the lazaretto below Phila- 
delphia, finally arriving at the latter port on September lOth. On that 
same day, Belloni & Ce, agents for the appellant, as stated, evidently 
having heard rumora of iinpending or existing quarantine régulations at 
Charleston, which possibly might interfère with the arrivai of the Pro- 
greso at that port, wrote to Street Bros, to the effeet that the ship would 
arrive at Charleston about the 20th of September with a clean bill of 
h«alth, and asking if, under such oircumstances, she would be in dan- 
ger of' détention at quarantine; expressly stating that they could not 
afford to send the ship to that port if she was to be quarantined. In 
reply to this communication, by a note under date of September 12th, 
Street Bros, notified Belloni & Co. that, after submitting their letter of 
the lOth September to the board of health, they were officially Informed 
that the Progreso would not be permitted to Corne up to Charleston, be- 
cause of, the quarantine, until November Ist. Thereupon, Belloni & 
Co. ordered the ship to proceed to New York for repairs, and, declining 
to keep her idle untiï she oould safely sail for Charleston, sought and 
ohtained a cargo for an ad intérim voyage from Norfolk, Va., to Bremen. 
She arrived at Bremen November 6, 1888. From Bremen she sailed 
to Hamburg; açcepted there a return cargo to Boston, at which port she 
arrived December 19th. On December 20th, the day following, the 
Progreso being at Boston, Belloni & Co. made formai application to 
Street Bros, to exercise the option in the charter party reserved to them 
upon fàilure of the ship'tb arrive at Charleston on orbefore October Ist, 
by requesting a déclaration from them whether they would load the 
ship if she then proceéded to Charleston, to which Street Bros, replied 
that they would insist upon and claim ail their rights under the char- 
ter party. Belloni & Co. then finally declined to send the ship to that 
port, and Street Bros., conceiving themselves aggrieved by such action, 
filed their libel to enforce the recovery of such pecuniary damages as 
they Claimed they had suffered thereby. Upon thèse facts the conten- 
tion of the appellant is that by the very terms of the charter party the 
Progreso was not required to go to Charleston if restrained by "princes, 
rulers, and people," and that she was in fact so restrained, within the 
meaning of the charter party, by the eriforced quarantine at that port; 
and, secondly, thait if èhe was bound to go to Charleston, by the terms 
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of ter contract, she fully complied therewith by the tender made immei- 
diately upon her arrivai at Boston. 

It may be taken as settled that "détention at quarantine" is fairiy in- 
cluded in the scope of that clause in this charter party which has référ- 
ence tb the "restraints of princes, rulers, and people," Quarantine reg- 
, ulations and health laws, so called, although often affecting in their 
opération a direct and palpable régulation of commerce, are constantly 
made and preseribed by states, and even by local municipal corpora- 
tions, and pass everywhere, unchallenged, as the resuit of a legitimatë 
exercise of that police power which résides in sovereignty. Such régu- 
lations would be worthless unless the enforcement were sure; and such 
certainty of enforcement is attained by virtue of the power of the people, 
as exhibited and exercised through their governmental agents. It fol- 
lows, then, that enforced obédience to lawfully-prescribed quarantine rég- 
ulations is a "restraint" of natural liberty of action devised by and prb^ 
ceeding from the "people." The Progreso was therefore clearly entitled 
to the benefit of this exception as a valid excuse for her default in perr 
formance of those terms and conditions of her contract, which the quai:- 
antine régulations at Charleston deprived her of ability to perforra'. 
What, then, were those terms and conditions? With the performance 
of what part of her contract did this "restraint" so seriously interfère? ■ 
By the charter party the ship had contracted to arrive at Charleston on 
October Ist. Doubtless, if her freedom of sailing had not been interfèred 
with by the quarantine régulations of that port, she could readily hâve 
complied with her agreement. But the enforcement of thèse régulations 
made it simply impossible for her to arrive at that port at the date deS'- 
ignated. Not until a month later, November Ist, would she be permit-^ 
ted to reach CharlestoB, as she had been notified. Not until then could 
she be ready to load. But on that day there would be, at leastj «0 
"restraint of people" to bar her movements, or cause further delay and 
détention,, Quarantine régulations were then to be done away with: 
Then and after tbat time they were as if they never had been. The 
ship would be free to corne and go at that port as she pleased. The 
plain and indeed only resuit, then, of thèse quarantine régulations, was 
to work a temporary retardatioiï in and hindrance of the ship's moyer 
ments. The "restraint" could be for a limited time only. It operated, 
it is true, to delay the arrivai of the Progreso at Charleston until Novem- 
ber, but then its force wouldbe spent. For such delay, so caused, this 
clause in the charter party afforded ample excuse and protection to the 
ship. An unsurmountable barrier had been placed in her course to 
Charleston by the strong hand of the law. Until that barrier was re- 
moved, she was helpless to keep and perform that part of her contract 
which demanded her présence at the port of loading on October Ist. 
But, when the cause of her helplessness was removed, her ability to per-^ 
form was restored to her. Nowhere in the record is anything alleged as 
excusing her nonperformance after that date. Under the admitted cir- 
cumstances, her failure to arrive at Charleston on the date tixed for ar- 
rivai is therefore whoUy excusable. But no valid excuse existed or has 
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beeUfeHggMtçâ-for hér faîlùrë ,to arrivé; there aftét hèr way had bieèm 
cleared of obstacles. With the raisii^ ot the quarantine came free itip 
gréas to thë puortr Her course on Novemberlstto the Charlestonwharves 
was straight lïad free. Her contract was "to proceed to Charleston with 
ail convenient spéed;" that is, with aU speed possible under ihe cir- 
cumstancesi It cannot be doubted that the Progreso oould hâve been. 
at Charleston by November Ist if she had made "ail speèd possible un- 
deir the ûircuiastances" to arrive there, as she Was bound by her con- 
tract to do. A charter party is to be construed in consonance with 
well-established rules which obtain in the construction of contracts gen- 
erally ; and no canon of construction is more often resorted to tban that the 
language used by the contracting parties must receive a reasonable con- 
struction, expressive of the in tant of the parties, and tending to promote 
the object in view. Hère itwas the: obvions intentof the parties to this 
charter party that the Progreso sho^uld proceed to Charleston within a 
reasonable time to take on a cargo of cotton to be conveyed to Liver- 
pool. The transportation of the cotton was the object to be attained. 
Whether that transportation commenced on October Ist or November Ist 
was not as material as that the cotton should be transported. This is 
evidenced by the fact that delay in arriving at the port of lading did not 
. avoid this contract by its terma, but such avoidance for such cause lay 
solely in the discrétion of the charterers. Delay might hâve been vexa- 
tions. If negligently caused by the ship, it was punishable; but mère 
delay, in itself, did not defeat or destroy the agreement. Such delay, 
unless it be so expressly stipulated in the writing, never defeats a con- 
tract, unless time be of its very es«ence, and then generally at the option, 
only, of the innocent party. Hère it ia clear that neither party regarded 
time as of the essence of the contract. As the learned judge who heard 
thia cause in the court below tersely says in his opinion : 

"So long as the cireumstanees remained substantiallyunchanged, the delay 
betng no greater than might reaaonably bave beeii contemplated, the contract 
remained in foree. The inonth which elapsed made no material change. The 
respondent was still engaged in carcying mercliandise, and able to Iteep her 
engagement, and the libelants still liad merchanaise to carry. She bound her- 
self to gu to Charleston and carry it, if she could get ttiere in reasonable time; 
a time wliich auswered the purpose for whicb she contracted to go." 

Her failure to report, therefore, within the reasonable time, to the 
charterers at the port of lading, being wholly without excuse, constituted 
a breach of the charter party, for which she must be held responsible. 

Nor do we think that the ofï'er to send the Progreso to Charleston, 
while she was in the port of Boston, in December, upon condition that 
the charterers would then signify their consent to load her, was in any 
way a compliance with the terms of the charter party. The demand 
then made by Belloni & Co. upon Street Bros, to exercise their option 
of accepting thë ship after this delay in arriving at the port of lading was 
prématuré, and whilë appealing, possibly, to the courtesy of the charterers, 
could not hâve any légal effect upon the obligations of the ship yet to be 
perJormed. By the contract the option reserved to the charterers was 
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nol to be exercised or declared until the Progreso hacl arrîved at Charles- 
ton, and was ready to load. This reserifation of option wns a spécifie 
right secured to the charterers by their contract. The language creating 
such right is clear and unambigûous. The time and the place and the 
circumstances at and under which the right could be exercised were def- 
initely fixed. The obligation of that contract was inviolable. It could 
neither be altered nor amended save by mutual consent of the parties in- 
terested. Thedemand made on behalf of theship while she was lying 
in the port of Boston, upon thé charterers, to déclare, then and there, 
their option, was whoUy unwarranted by the contract. To hâve yielded 
to such deraand, and to hâve declared their option, would hâve been an 
assept by them to a tnaterial and substantial altération of the contract in 
an important particular. They were clearly justified in refusing such 
assent, and in standing by thé'terms of the charter party. That charter 
part}' wag still in force, and the only legitimate act for the ship was to 
proceed uhder itto Charleston, and tender herself, on arrivai, ready to 
load. Nothing short of that would excuse. Nor do we think that any 
principle of equity can be cited which would justify the ship then in 
making such demand, under the admitted circumstances. Equity does 
not favor altération of contracts fairly entered into. Parties are free to 
make their own bargains, and they are bound to stand by them when 
made. As was said by the learned judge of the district court when this 
cause was before him, "equity neverrelievesagainst terras of a contract 
sued upon, except for fraud, accident, or mistake." Neither appear to 
enter into the exécution of this contract. It was voluntary in its incep- 
tion, and wholly free from taint. 

Some question bas been made as to effect of the delay which occurred 
between November 1, 1888, when the ship should hâve been at Charles- 
ton, and December 19, 1888, when she arrived, in fact, at Boston, after 
her ad intérim voyage, and tendered herself ready to proceed to the port 
of lading, Counsel for appellant strongly insist that for such delay the 
ship should not be chargeable in any way, as it was caused by the ad 
intérim voyage. This matter is only important in connection with the 
assessment of the pecuniary daniage which the libelants were justly en- 
titled to by reason of the ship's defaùlt, and it is sufficient to say that we 
perceive no ground upon which to base any différent conclusion from 
that arrived at in the court below. The ship was undoubtedly justi- 
fied in seeking an ad intérim voyage. But such voyage should hâve 
been undertàken only upon such conditions and to such places as would 
hâve enabled her to be at Charleston on November Is^. Voyages which 
prevented that were not justifiable, and delay caused by such voyages 
cannot be held excusable. We are satisfied, also, that the assessment 
of damages, made by the spécial commissioner to whom that matter was 
referred, is computed upon proper basis, and is just and correct. We 
find no error therein. The resuit is that the decree below is in ail things 
affirmed. 
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•'■'I ThB GLAMOEGANSHIia!. 

WiGGiN et cd. V. The Glamorganshibb. 
{District Court, S. D. New Tarh. May 16, 1893.) 

\. SHIPPINa— DAMâ.OE TO CARGO— STOWAGE—USAGE. 

Oopds Uable to Injure eacb other may be carried la the same shlp, if it be the 
gênerai usage 1x3 oarry tbem together, provlded ail proper meana are employed to 

■ prevent injury. 

2. Same— Tea and Camphob-t-Inpbrenob of Négligence. 

' But where tea and catnphor were carried on the same vessel, there being no 
gênerai usage to oarry the two together, but this vessel being especially fltted with 
an air-tlght compartment for the csmphor, iu spitô of whioh the tea was de- 

' livered impregnated with tlie fumes of oamphor, it was heW. that the inference 
pf want of oare was Irrésistible, and that the ship was liable. 

Iq A^miralty, Libel for damage to cargo. Decree for libelanta. 
Evarta, Choate & Beaman, for libelants. 
. Wèng, Shoudy & Putnam, for claimants. 

'■■'"'■'■ 

BbOwn, District Judge. The évidence from Shanghai suiBciently 
establifihes that the tea, when shipped, was in sound condition and free 
froûi camphor damage. This confirma the récital of the bill of lading 
that the tea was received "in good order and condition." The évidence 
also shows thàt ail the tea consigned to thè libelant was more or lésa 
damaged from the fumes of oamphor, when delivèred. The ship car- 
ried on board 400 tons of camphor, ail in the aft compartment, sepa- 
i-ated by ah iron bulkhead from the compartment next forward, in which, 
as wellas in other parts of the ship,; the tea was stowed. The défense 
is rested upon the alleged oustom of bringing tea and camphor as parts 
of the same cargo, and on the claim that there was no lack of care on 
the part of the ship. 

•: I cannot sustain the défense. The extrême susceptibility of tea to 
dahiage from the fumes of camphor bas long been known. The T. A. 
Goddard, 12 Fed. Rep. 174. The value of tea in this market, how- 
ever itmaybô in Europe, is greatly diminished by camphor infection. 
' Doubtless goods liable to injure each other may be carried in the 
same ship, if it be the gênerai usage to carry them together, provided 
ail proper means are employed to prevent injury. Qlark v. Barnwdl, 
12 How. 280; The Sabioncelio, 7 Ben, 357; The Garrie Delap, 1 Fed. 
Rep. 874. But nq gênerai usage is established to bring tea and camphor 
in the same vessel to this çountry. Minis v. Nelsmi, 43 Ped. Rep. 777; 
Imksson v. WiUiams, 26 Fed. Rep. 642. Nor is there évidence of any 
custom auyswhere to bring camphor in such a way as to impregnate 
wîth itë fumes nearly a whole cargo of tea. The practice of sometimes 
'bringing them. together in the same vessel is of very récent date, and 
only in vessels specially designed and built to keep the camphor in air- 
tight compartments. When a large part of the cargo is found to be 
impregnated with camphor fumes on board a ship thus built, like the 
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Glamorganshire, the inference of some want of care is irrésistible. The 
Timofr, 46 Fed. Rep. 859. 
Deciee for the libelauts, with costs. 



The R. D. Bibbeb. 
Kenedy V, The R. D. Bibbeb. 

(Cirvuit Court of Avveals, Fourfh ClreuiU. Maj 25, 1893.^ 
No. 8. 

SKCPPINO-^DAlfAOIl TO GaeGO— BtRASDING— NaOLIOENOB. 

A schooner loaded witb a cargo of rails, transported under a blll of lading whloli 
exoepted liability from "dangerà of the seas, " arrived ofl the bar at Oalveston hiar-" 
bOr. Qulcksands cause the depth of water on this bar to constantly varj, and 1^ 
is not uncommon for vessels to ground in crossing. The master consulted wlth tlie 
local pilots and with his broker, and by their advice lightered 100 tons oî hls cargoi 
Being then assured that the vesselwould cross in safety, he proceeded in charge of 
a pilot, but the vessel, from some unknown cause, went f ast aground. That night 
a storm arose which lasted two days, and drove the vessel half a mile from the 
channel, and on some shoals. From thèse she was af terwards taken oH by salvors. , 
The cargo owner paid salvage on the cargo, and brought suit against the vessel 
to recôver the same; alleging that the stranding was caused by the négligence 
ofthe master in not further lightering the sohooner before attempting the bar, 
Held, that the grouuding of the schooner was not due to the négligence of hèr mas-* 
ter; that, even were it due to his négligence, still that was but a remote cause of 
the salvage service, the prozimate cause, which alone the law regards, bçing the 
storm, and from damage caused by that her bill of lading protected the ship. 

Appeal from the Circuit Court for the District of Maryland. 

In Admiralty. Libel by Mifflin Kenedy against the schooner R. Di 
Bibber. Decree dismissing the libel. Libelant appeals. Affirmed. 

Brovm & Brune, TreadweU Clevdand, Arthur George Brown, and WU^ 
liam V. Rovie, for appellant. 

Robert H. Smith, for appellee. 

Before Bond and Goff, Circuit Judges, and Hughes, District Judge; 

Hughes, District Judge. The schooner R. D. Bibber received in 
Philadelphia a cargo of 780 tons of steel rails, to be delivered in good con- 
dition at Galveston, Tex., subject to the usuar exception of the "dangers 
of the seas." With this cargo she drew IS feet 9 inches aft and 13 feetG 
inches forward. She reached the outer harbor of Galveston on the 17 th 
of January, 1887, and came to anchor. On a voyage a few months be- 
fore she had taken à cargo of 780 tons of rails to the same port, and; 
without lightering, had passed over the bar of that port, safely, into the 
wharf. On this second trip her master went ashore to the office of thé 
pilots in Galveston, to inquire about the depth of water on the bar. In- 
formed that this was 13 feet 6 inches on a tide, and having consulted 
his broker, he engaged a lighter, and went out with it to his vessel ort 
the moming of the 18th, and took off 100 tons of rails; by doing which 
the draft of his vessel was reduced to 13 feet 3 inches aft and 13 feet 
forward, aâ indicated by thé marks on her sternpost and stem. Thére^ 
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upon hè'agàin went ashore, on the evehiiig of the 18fl), agaÎH to corisult 
with the pilota whether still further to lighter Mis' shipi The freight on 
the rails was $3, the cost of lighteriftg'$2-, par ton. The pilots aiid his 
broker concurred in advising the master that, if his vessel were put in 
trim, he could safely cross the bar aa.ahe was then loaded. He returned 
next morning; and set his crew to putting the schooner in trim, eom- 
pleting the task at half past 1 on the 19th. A pilot he had engagea 
then came with a tug to conduct hiâ Vessel across the bar into port. This 
pilot had, during the morning, taken two other vessels across, one of 
thera drawing 13 feet 3 înches and thé other 13 feet 4 inches. The Gai- 
veston pilots keep one of their boats engnged every day with the lead, 
and a flag bri that boat indicates the depth of water on the bar. On the 
19th of January the depth indicated by this signal was 13 feet 6 inches 
from morning down to and including the time wheû the Bibber was in 
tow on that afternoon, making across the bar. When the pilot that had 
been engalged came to the Bibber, he asked about her draft, saying that 
it must nbt exceed 13 feet 5 inches. He was assured that it was not 
greateï than 13 feet 4 inches. The schooner's hawser was then taken by 
the pilot'a tùg, and they set ont for port. Just at this time another 
schooner, in charge of another pilot, drawing 13 feet 6 inches, passed 
in, across the bar, withont touching» About the time the Bibber had 
got inside the beacon, and near thô red buoy which marks the channel 
over the bar from the ou ter harbor, she struck bottom. This was about 
3 o'dock on the alterhoon of the i9th. Vigorous efforts were made to 
pull her off, and were continued for an hour or two, without avail, and 
were finally abandoned about .5 o'clock. The master then weut ashore 
to engage another tug and a lighter for the next morning, and remained 
overnight on shore, leaving the schooner aground on the bar. At the 
time the schooner had grounded the.tide was "just on top high water;" 
that is to say, at dead high tide, at the stationary stage at which a ves- 
sel gets no lift from a current in either direction. During the night of 
the 19th, an eastern storm came on, w|}ich "blew very heavy." It con- 
tinued from the night of the 19th to the morning of the 22d. It pre- 
vented a tug jind a: lighter from coming out to the schooner on the morn- 
ing of the âOth, by which time the storm had carried this vessel half a 
mile from where ahejbad grounded in the channel, to the knoU and 
shoals on Bolivar point, and intq, water of only about 6 feet depth. By 
the afternoon of the same day the sea had become very rough, and the 
crew of the schooiier w^re brought off on a pilot boat sent out by sal- 
yors, except the secp4d mate, who remained on board. On the 20th, 
âfter the schooner hacj bçen driveh % the storm upon Bolivar shoals, as 
described, her ma8.tè|r began n^otiatiqns for the services of salvors for 
vessel and cargo, which were not, çonoluded until the 22d, Never- 
theless, the sa,lvage services had been çommônced on the afternoon of 
the 20th, and were brbugjit to, ?. piiçccesslulend on the 22d. Ail the 
cargo was. saved, and aiso the scïiobher itself ; the latter in a condifiqn 
more or less damaged. The saly^e coi; tract was for 50 per cent, of 
the v}Uues sayed. The salvage i^^on the vessel was paid without suit, 
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upon an agreèd valuation. That upon the cargo was made the sub- 
ject of a libol in admiralty in the United States district court for the 
eastern district of Texas, which decreed for the libelants. This de- 
cree was aflBrined on appeal by the circuit court of the same district. 
The salvage thus determined, amounting, with costs, to about 613,- 
000, was paid by the owner of the cargo, who afterwards libeled the 
schooner in the district of Maryland, to obtain a reimbursement of 
the nioney paid on the salvage contract under the deerees mentioned. 
In this last suit the district court of Maryland decreed against the owner 
of the cargo, dismissing his libel, and he bas brought the case hère on 
appeal. 

At Galveston it is a common occurrence for vessels crossîng the bar to 
touch on the bottom, and sometimes to hang there for a greater or less 
tinie. The évidence shows as to touching that as many as 9 eut of 10 
the vessels crossing the bar touch and drag, but, as the bottom is a fine 
quicksand, no damage results. In that harbor the variation of tide is 
only about a foot, and there is generally but one tide in 24 honrs. The 
mère grounding of a vessel on the bar is not in itself a very serious oc- 
currence. 

The évidence embodied in the record of this case is quite voluminous, 
and somewhat conflicting, but the leading facts are set out in the fore- 
going suiniiiary. The briefs filed by counsel on either side are devoted 
to the discussion of this évidence, exclusively with référence to the ques- 
tion wht'ther the grounding ot the schooner was owing to the négligence 
of the master or his pilot. The cause of the grounding is not proved 
by either party to the suit. It is wholly unknown, and remains now as 
it stood before any évidence was taken, a subject of mère conjecture; 
each of several witnesses having a surmise of his own, each différent 
from the rest. 

Tlie complaint of libelant is that the salvage was caused by the 
master's négligence in not taking off more of the cargo in the outer har- 
bor than he did. The rails were shipped to be delivered at Galveston. 
Crossing the bar below that port was necessarily in the minds of the 
shipper and carrier at the tirne of the shipment. As a matter between 
men of business, it could not bave been understood that more of the 
cargo should be lightered than was necessary to reduce the draft to the 
depth of water on the bar, inasmuch as the cost of lightering was two 
thirds as much as the carrier was to receive per ton for the entire voy- 
age. How much should be taken out was a question of reasonable care 
and prudence. Respondent maintains that this degree of care and pru- 
dence was exercised; proves the drait of his ship and tliat of the chan- 
nol on tlie bar; and proves also that three other schooners, one of the 
same, and two of greater. dralt than that of his vessel, crossed the bar 
about the tinie when the Bibber atteiiipted it, without touching, thereby 
warranting the implication that the grounding was not because of ex- 
cessive dralt in this schooner. No proof of the cause of the ground- 
ing is made, the real cause being still unknown. In bringing his 
vessel iuto a strange port over a bar formed of treacherous quick- 
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saxids, 80 uncertaîn in its condition that a pilot beat îs statîoned daily 
upon it, engaged in unceasing soundings with a lead, the master of this 
schooner acted upon the advicé of local pilots, and others compétent to 
give it; he himsdf concurring in their, opinion, and exercising, not only 
reaaopable, but extraordinary, care; being-, as part owner of the ship, 
pecuniarily interested in" what he was doing. The carrier of goods is 
bound to exercise the care which a prudent man exercises in his own 
affairs; that care and diligence whiçh the case in which he is acting rea- 
sonably demands; and where, as in the case under considération, it is a 
qu,estion whether the injury occurred by the négligence of the carrier or 
by the danger of the seas, then the principle laid down by Lord Den- 
HAN in Muddle v. Stride, 9 Carr. & P. 380, cited by the suprême court 
in Clark v, Bafnwell, 12 How- 280, a.pplies; the principle, namely, that 
'fif, pnthe whole, it is left in doubt what the cause of injury was, or il 
it. can as well ,be attributabie tp; the périls of the sea as to négligence, 
the plaititiff cannot recover." ;In the, présent case the court below, upon 
a;,e5reful reyiew of the évidence, held that the grounding of the schooner 
wagjiîqtfrpm négligence; and wç thinkthat, under allthe circumstances 
which attended that occurrence on the occasion under considération, the 
accident was not due to negHgence on the part of her master, but, on 
tlie cpntr^ry, was the resuit of dangers of navigation incident to that 
Iparhpr, belonging in class to those "dangers of the seas" from which the 
bill of lading given in the case by the ship expressly exempted her. 
Çut, even if tbis conclusion were wrong, still it is a mistake to treat the 
grounding of the schooner as the cause which rendered neeessary the 
^ervi(\es of salvors to her cîçrgo. That was the remote, but not the ap- 
proximate,. cause of the salvage service. It is neither an unusual nor a 
peeessarily perilous thing for a ship temporarily to ground in the ehan- 
nel on that bar. A little delay, an additioual tug, and sometimes a 
ligèlter,! are generally the orily conséquences of such an occurrence. Had 
no storn} supervened, the schooner and her cargo would hâve been safelj' 
iq port on the morning after the grounding. But, while lying aground 
in thechannel, the storœ came upon her, lifted her from her safe posi- 
tjpn, bore her oflf over shallows for half a mile, and cast her upon the 
shoals of .Bolivar point. It was this work of the storm which brought 
Ùxe schooner and cargo to the necessity of availing of the services of sal- 
yors. And so if there had been the most palpable négligence on the 
part of the master of the schooner in grounding her on the bar in the 
channel, that fault would not hâve entitled the libelants to recover dam- 
ages on a bill of lading exempting her from liability for "dangers of the 
seas.", tjThe grounding was the rémpte, the storm and its work the prox- 
imate,. cause pf the damages that were sustained, and the law looks at 
iminediate, and not remote, causes in dealing with such c&SQa,— causa 
prxfximay non remota speclatur. -. 

\A^ ^e^ding case on this subject is that oiRailroad Co. v.Reeves, 10 Wall. 
1.76, in which the suit was for damages for the nondelivery and loss of 
tobaccp which h^d been shipped by railroad from Salisbury for Mem- 
pbis,i ,In passing throughChattanooga there was a delay of two days 
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or more, when the cars on which the tobacco Avas were caught în a great 
freshet in the Tennessee river, and swept away, and the tobacco lost. 
The suprême court held that, "where there is a loss of which the proxi- 
mate cause was the act of God or the public enemy, the common carrier 
is excused, though his own négligence or lâches may hâve contributed as 
a remote cause." It held that the loss was from the freshet, and that, 
whôther the delay at Chattanooga was négligent or not, the carrier was 
not liable. The court in its opinion cited Denny v. RaUroad Cb., 13 
Gray, 481, to same effect. In the case of Scheffer v. RaUroad Co., 105 
U. S. 249, the suprême court held that the proximate cause of the in- 
jury sued for must be looked to, and not the antécédent one. The case 
went from the eastern district of Virginia, and was a suit by the personal 
représentative of an intestate, who had been injured in the head in a 
railroad collision, caused by the gross négligence of a conductor. Eight 
months afterwards the injuries received brought on insanity, in a fit of 
which the lunatic killed himself. Hère was a case in which the remote 
cause of the death was gross négligence on the part of the défendant 
raiJroad corapany, but the proximate cause an act of suicide. The 
«ourt bçlow sustained the demurrer of défendant to the déclaration, re- 
citing the facts, and the suprême court on appeal affirmed the judgment 
below. In the case at bar the storm was the proximate cause of the sub- 
jection of the schooner and cargo to salvage services, and the grounding, 
whether through négligence or not, the remote cause, and thé vessel is 
not liable. The decree below is afBrmed. 



The Emma Kate Ross. 

The Emma Kate Ross et al. v. Myers ExcoEaioN & Nav. Co. 

(CircuU Court of Appeals, Third Circuit, June 21, 1893.) 

1. Collision — ^Dam^oes tob Détention. 

An excursion steamer, ooUidinç with a tug through the latter's fault, was so In- 
jured as to be delayed for repairs 21 days, durlng ail but 1 of which she was 
under charter. Her owners hired another boat to flll her engagements during 8 
of thèse days, atîllO per day, and during the rest of the time substituted other 
vessels of their own. HeM, that the proper measure of damages for the détention 
during the latter period was not the value of the charters, but the oost of the sub- 
stitution, and, in the absence of évidence, the cost would be prèsumed tO be the 
same as in the case of the vessel hired, namely, $110 per day. 46 Fed. Bep. 873, 
modifled. 

3. Bame. 

In the absence of any suggestion that the hired vessel was not compétent for the 
pnrpose, it was immaterial that the other substituted vessels were larger than it: 
nor cpuld the recovery be affeoted by the fact that the substituted vessels wonld 
otherwise- hâve been idle. 

Appeal from the Circuit Court of the United States for the District of 
ÎTew Jersey. 
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In Admîrally. Libel by the Myers Excursion & Navigation Com- 
pany, ownersof the steamer Crystal Stream, against the Emma Kate 
Ross, (P, Sandford Rossaqd another, claimants,) for damages for colli- 
sion. Decree for the libelants in the district court. 41 Ped. Rep. 826. 
On appeal tp the circuit court, this decree was aflSrmed, and a decree 
there entered fpr $5,801'9â and costs. See 46 Fed. Rep. 872, where a 
full sfatement of facts will be found. The circuit court found that the 
Emma Kate Ross was in fault; that the Crystal Stream was free from 
fault; that the measure of damages for her détention during repairs was 
the cost of a vessel hired to fill her charter engagements during a part 
of the time she was detaihed, plus the net value of her charters for the 
rest of the time, her place having been fiUed during the latter period 
by other boats belonging to the libelants. Claimants appeal. Modified 
and attîrmed. 

Robert D. Benedict, for appellants. 

Wing, Shmdy <& Futnam, {Charles C. Burlîngham, of counsel,) for ap- 
pellees. 

Before Dallas, Butler, and Wales, Judges. 

BxjTLER, Judge. The errprs assigned may be grouped under four 
heads: fïrsJ, the Emma Kate Ross was not in fanlt; second, the Crystal 
Stream was in fault; Udrd, the award for repairs is excessive; fourth, the 
award lor détention is wrong. 

As respects the tirst, second and third, which involve matters of fact 
only, we agrée with the circuit court, and need add nolhing to what it 
has said on thèse subjects. As respects the Iburlh we think there is 
some cause l'or complaint. The vessel was detained 20 days, — for which 
she had charters. During 8 of them the libelants hired and substituted 
the Moran; for tiie remaining 12 they substituted another of Iheir own. 
For the 8 days, the court awarded the cost of the Moran's hire, — $110 
per day, — and lor the remaining 12, the amount of the disabled vessel's 
charters during that petiod. The true measure of loss from détention 
under the circumstances hère shown, is the cost of substitution. When 
furnished a suitable vessel to take the place and do the wovk of the other, 
her owners are lully compeiisated, in this respect. The cost of such 
substitute accurately nieasures the market value of the other's services. 
The value oi' her charters may not; other considérations enter into this. 
Charters are the resuit largely of the business estàblished by owners, and 
theenergy and capacity displayed in prosecuting it. For this reason one 
of several similar vessels, belonging to différent owners, plying between 
the same points, may.secure twice as many cargoes as another; and yet 
the latter would carry them as satisiactorily, and command us good 
charter rates when employed. The market value of her services is con- 
qiiently as great as that 6t the other. The cost of a proper substitute is 
thereiore the measure bf loss ibr detentitm, whenever its application is 
practicable. If a substitute cannot be obtained (as in ordinary cases of 
demurrage) it is, of course, inapplicable. 

In the case belbre us, the court applied this measure for the period 
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durîng whicïi th'e Moran was substituted,— awarding simply the cost of 
her hire. For the rèraaining 12 days, however, during which the 
libelants' own vessel was substituted, it awarded the net amount of char- 
ters, — thus in effect allowing for the latter substitute a niuch higher 
rate of compensation then was paid for the former. This we think is 
wrong, — the resuit probably of confining the défense, below, on this 
branch of the case, to a déniai of any loss whatever. The libelants are 
entitled to the cost of a proper substitute for the whole period, and. no 
more; and there is no just reason why they should receive a higher rate 
for their own substituted vessel than was paid for the other. The fact 
that a substitute was procured for part of the time at $110 per day jus- 
tifies an inference that this was the market value of the services, and 
that this vessel or another could hâve been obtained at that rate for the 
entire period. The Moran was chartered for 10 days, though substituted 
but for 8. It is of no importance that the libelant's own substituted 
vessel was larger. The Moran was large enough, there is no évidence, 
nor suggestion, that she was not fuUy compétent for the service. Pre- 
sumably the libelants substituted their own vessel because it was more 
advantageous to theraselves than to hire another. 

The libelants cite The Cayuga, 14 Wall. 270, and The Favoritn, 18 
Wall. 603, where the owners of injured vessels substituted others belong- 
ing to themselves, and were awarded the amount of the formers' char- 
ters. If thèse cases support the contention hère, the libelants hâve 
done themselves injustice in not claiming this measure of compensation 
for the entire period of 20 days; for if it is applicable at ail under the 
ifacts it is necessarily applicable to the whole period. The cases, how- 
ever, do not support the position. The question was not beibre the 
court. The libelants there, as stated, substituted their own vessels 
throughout the period of détention. There was no hiring, or other évi- 
dence of the market value of substitutes. Under such circumstances 
the inference was probably justifiable that the market value of the vessels 
used was equal to the value of the others' charters. This seems to bave 
been taken for granted. The subject was not considered or alluded to. 
The only question raised was whether the libelants were entitled to receive 
any compensation for the vessels substituted, — as they would otherwise 
hâve been idle. This question was decided against the respondents. 

Notwithstanding the décision, the respondents hère, again présent 
the question, contending, for the same reason, that the libelants should 
receive nolhing for the 12 days during which their own vessel was sub- 
stituted. Whatever we might think of this question if it was open, we 
are bound by the décision. It is not, however, improper to say that 
we think the décision is right. The libelants were entitled to the 
market value of the services rendered by their substitutes, — regardless 
of the fact that they might otherwise hâve been idle. The vessels rep- 
resented a large investrnent made in préparation for contingencies which 
might require their services. Why then should the respondents bave 
their use without paying for it? As the court said in The Cayuga, 7 
Blatchf. 390: 
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"There îb neitber justice nor equity in allowing a tort feasor the beneflt of 
tbls outlay, gratuitousiy. Conceding that a just allowance for the neces- 
sary eost of aiiother vessel, hired at a fair value, to perform the services is 
necessary to indemnify the libelaùts, there is no ground for withholding such 
allowance when the libelants themselves furnish the substitute." 

We do not see any force in the suggestion that the décision applies to 
ferryboats only, and that â distinction should be drawn between such 
vessels and those employed on excursions and other similar services, 
where substitution is praôticable. We are unable to see any reason for 
such a distinction, and no suggestion of it is found in the cases. The 
City of Pékin, . 6 Marît. Law Cas. , which the respondents cite, does 
not suslain thêta. • The facts of that case are numerous and complicated, 
but the décision, sô fat as it relates to this subject, détermines no more 
than that the libelant, #ho opérâtes a line of steamers between Mar- 
seilles and Shanghai, in which the Sanghailan and the Melbourne were 
employed, the former beîng ihjured by collision at Hong Kong, where 
the lattèr (arriving diréctly aller) wâs transferred to her place, and other 
vessels procured as substitutes for the Melbourne, was entitled to be 
reimbursed the côst ôf such substitution, instead of receiving demurragô 
based on = an estimated value of the Sanghailan 's services during the 
periôdof détention. Às'thë Melbourne discharged ail the services the 
Sanghailan would hâve performed if she had not been injured, it was 
held thàt compensatioii.for the expenses which her owners incurred in 
supplying the Melbourne's place made them whole in this respect. 

The decree must be modified as before indicated. The commissioner 
found the net amouht of charters for the 12 days dûring which the libel- 
ants* own vessel was substituted, to be $1,776.48. The hire of a sub- 
stitute for this period at the rate paîd for the Moran would be $1,320. 
This sum deducted from the former leaves $456.48; and the award for 
détention must be redùced to this extent, making the whole amount 
allowed on that account $2,200.48. We add nothing to this sum for 
delay iii pâymèht. The circuit court added nothing, and under the cir- 
cumstarices wé do not think justice requires it. The interest on bills 
paid for repàirs must be increased — to çover the time which bas elapsed 
since the decree of the circuit court was entered — $228. With thèse 
modifications the decree is afSrmed. Costs of the appeal to this court 
to be taxed by the clerk and equaUy borne by the parties. 
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Merrill v. Flotd. 

«HireuU Court of AppeaU, First Circuit. Jnne 80, 1S9S^ 
No. 28, 

L AFMAIr-JinUBDIOTIOK— Bill, O» ElOIPTIOHS — Wait««. 

A jury was waived, and the cause tried to the court, wMch made flndlngrs of tact, 
and retumed a "verdict" thereon. Afterward» a motion "to set aside the verdict 
on tbe ground that there was no évidence to support tbe same" was denied. The 
court tben allowed a bill of exceptions to the ândings and rulings at the trial, on 
the grounds that there was no évidence to support tbe findings, and that, upon the 
fitidings, défendant was not llable. Held, that the question whether défendant had 
notnaived his right to exoeptto the sufflciencyof the évidence to support the find- 
ings oy failing to ask a ruling thereon before the court annonnced its conclusions 
did not aftect the jurlsdiction of the appellata court, but merely raised the question 
whether défendant was not liuited to a review of the sufflciency of findings to «up^ 
port the judgment. 

S. BaMB— DlSMlSBAL— BlU, OP EXCEFTIONS— CeHTIOBAKI. 

Where, on a writ of error to the circuit court of appeals, the question of the snf- 
ficiency of the évidence to support the findings of f act made by the court In lieu oi 
ajuirïs raised, the f act that the bill of exceptions does notembody ail the evi 
dence is no ground for dlsmissing tbe appeal; the proper remedy is by cerUora/n 
for diminution of the record, under rule 18 of that court. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

Action by Byron B. Floyd against Ezra F. Merrill for fraudulent rep- 
resentjations- Judgment for plaintiff. Défendant brings error. Heard 
on motion to dismiss the writ of error. Denied. 

WiUiam A. Macleod and Robert D. Trash, for plaintifF in error. 

Benjamin F. Bviler and T. Henry Pearse, for défendant in error. 

Before Gbay, Circuit Justice, and Pctnam and Nelson, Circuit 
Judges. 

Gbay, Circuit Justice. The original action was brought on Septem- 
ber 6, 1889, by Floyd against Merrill, for fraudulent représentations as 
to the condition of a corporation in which both parties owned sharea, 
whereby the défendant induced the plaintiff to sell his shares to the de- 
fendant for much less than their value. The answer denied ail the allé- 
gations ôî the déclaration. On February 2, 1892, the counsel for both 
parties signed and filed a stipulation in writing in thèse words: 

"Itis agreed by counsel for plaintiff and défendant in tbe above-entitled 
case that the same be marked, 'Jury waived ' tentatively." 

The case was thereupon tried by Aldbich, J., who, on March lOth, 
filed the following "findings of fact and verdict:" 

"This was a trial before the court, the parties having waived a jury trial. 
Having heard and considered ail the évidence submitted, and the argumenla 
aa well, I flnd that the défendant had peculiar Isnowledge of the condition of 
the corpofatioD and its affaira and the value of the stock; that the plaintiff 
was coraparatively ignorant of the situation, and the défendant knew this; 
that the defeudaut, having such knowledge, sougbt the plaintiff for the pur- 
pose of posaessing himself of his Interest in the corporation, and in the ne- 
gotiations following studiously and artfuUy concealed material facts as to 
value, and àrtfully misrepresented the true condition, and, having deceived 
the plaintiff by such means, secured hia stock for tbe sùm of one thousand 
v.ôOF.no.ll — ôi 



SS0 fBDBiat tiÊPbK*Élli *v<H. 60. 

dollars, when in fact it was worth four thousand dollars. My verdict, there- 
fore, is tbat the plaintifE recover the différence between the sum paid by the 
défendant and the value of ttie stock thns obtained, which is three thousand 
dollars, togej;|ijBr wi[thiE|,tere8t from date of writ." 

On April 16, the judge denied a, motion "to set aside the verdict on 
the ground that there isno évidence to support the sanie." The.der 
fendant 4htereup©n teiidered a bill of exceptions to the findinga and rul- 
ings àt,t|iç trîkl, upon the ground that there was no évidence to support 
the findings of faet, aswell as upon the ground that upon those findings 
of fact the défendant was not liabïe; and this bill of exceptions was al- 
lowed andifiled* On the satne day, a motion by the plaintiff that "judg- 
inent bé èiitei-éd on the verdict in this. cause non obatante the exceptions" 
was graiitedj and judgment was entered for the plaintiff for the sum of 
$3,458 and costs. On April 26th the défendant sued dut this writ of 
error. The r défendant in error bas now moved to dismiss the writ of 
error,, becailsé no exceptions were taken at the trial, but ouly to the dé- 
niai of a motion for a new trial; because the record does not set out ail 
the évidence introduced bélow; and because there is no appealable ques- 
tion of law or fact set forth in the record, upon which a writ of error 
could issue. It is quite clèar that none ôf the groUnds suggested will 
justify a dismissal of the writ of error,. whatever effect they may hâve 
by way of limitîng the aignment on the merits. The exceptions taken 
below were not to the déniai of the motion for a new trial, but to the 
préviens conclusions of the court, and this upon twb grounds, — that 
there was no évidence to support the findings of fact, and that the find- 
ings of fact would not support a judgment for the plaintiff. If there is 
any material oinission in the record, the proper remedy is by motion 
for a certiorari, under rule 18 (47 Fed. Rep. viii.) of this court. When 
the case shall be argued on the merits, the attention of counsel may well 
bé directed to thé folloWing questions: Mrst. Whether a jury trial was 
duly waived, and, if not, whether any question is open but the suffi- 
ciency of the déclaration to support the judgment. See Rev. St. §§ 649, 
700; Bond v. Dustin, 112 U. S. 604, 6 Sup. Ct. Rep. 296; Andes v. 
Slauson, 130 U, S. 435, 9 Sup. a. Rep. 573; Rogers v. U. 5., 141 U. 
s; 548, 12 Sup. Ct. Rep. 91. Second. Whether, if a jury trial was duly 
waived, the défendant, not having requésted the judge, before he an- 
nounoed his conclusions, to rule upon the suffieiençy or effect of the évi- 
dence, could afterwards take the exception that therè was no évidence 
to support the findings, or whether he niust be limited to the question 
whether the facts found Support the judgment. See Norris v. Jackson, 9 
Wall. 125; Boo^her v. Insurance Co.^ 103 U. S. 90; Land Imp. Go. v. 
Bmdhury, 132, U. S. 509, 515, 10 Sup. Ct. Rep. 177; Hathaway v. 
Bank, 134 U. ^. 494, 10 Sup. Ct. Rep. 608; The ^. A. Packer, 140 U. 
S, 360, 11 Sup. Ct. Rep. 794, But those questions, as weU as ail the 
grounds assigned for tha motion to disaiiss, affect only the détermina- 
tion of the merits of the case, and hâve no tendenoy to show that this 
court has no juriadiction to make that détermination. Motion to dis- 
niiss the writ of error deûièd. 
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SlNCUOB V. FlERCB tt ot. 

(Clrpwtt Court, D. Masscuih'Metts. May 6, 1893.) 
5o. 2,983. 

1. Kemotai or CArsES-r-AcTHOBiTT OF State and Fbdbbai. Coubts. 

Questions of faotarising on a pétition for removal are forthe fédéral court alone, 
and the state court has no jurisdiction to détermine them. RcMroad Co. y. Dav^jhr 
try, 11 Sup. et. Rep. 806, 138 U. S. 298, followed. 

S. Bame — Injonction to State Court— Jcrisdiction. 

It seems from Freiich v. Hri}/, 22 Wall. 250, that a fédéral circuit court has juris- 
diction of a bill to enjoin the prosecution of a case in a state court, on the ground 
that it has been removed to the fédéral courL 

8. Bame. 

An action for damages was brought in a state court against an avmy ofiicer and 
two other pensons for. wrongfully arresting and detaining an alleged déserter. The 
other défendants were defaulted, and tbe offlcer filed a pétition and bond for re- 
moval on the ground that tbe case arose under tbe laws of the United Htates. The 
state court heid tbe pétition inBuSicient, and was about to proceed witb tbe trial, 
when the ofiacer applied to the fédéral court to enjoin further proceedings. Ueld 
that, as the right of removal by the single défendant after default of his codefend- 
ants was extremely doubtful, (Putriarn v. ht^ittuim, 114 U. S. 57, 5 Sup. Ct. Rep. 
746; Hiia: v. V(upar, 81 Fed. Rep. 499,) and as the question presented was only oae 
of the inconvenience and expense of doubie litigation, the injunction sbould be de- 
Bied without préjudice to a renewal of the application, in the expectation tbat, on 
proper représentations, the state court wouldstay proceedings uulll a décision could 
be had on a motion to remand. 

In Equity. On application for an injunction restraining the prosecu- 
tion of a suit in a state court. Refused. 

An action of tort for an assault and false imprisonment at common 
law was commenced by writdated theôth day of November, A. D. 1891, 
and issued from the superior court in and tbr the county of Middlesex 
in thecomraonwealth of Massachusetts, in which writ one of the respond- 
ents, Charles M. Pierce, of Loweil, in said Massachusetts, is plaintiff, 
and the other respondent, Jérôme F. Manning, is counsel for said Pierce, 
and George F. Peck and William S. Sainpson, both of oaid Massachu- 
setts, and the complainant, William Sinclair, of the state of Ohio, who 
is in the military service ot the United States, and stationed as coniniamier 
at Ft. Warren, in Boston harbor, and within the jurisdiction of thia 
court, are défendants. The ad d(imnum of the writ is $25,000. The al- 
légations of the plaintiflf in the state court are that he was arrested as a 
déserter by said Peck, and taken to Ft. Warren, where he was impris- 
oned by said Sinclair for 20 days. at the end of which time, not being 
found to be a déserter, he was discharged; to ail of which the said Peck 
and Sinclair were incited by said Sampson. The détendants Peck and 
Sampson were defaulted. The défendant Sinclair alone duly filed in the 
state court a pétition forthe removal ofthe case to the circuit court, on the 
ground that his duties as commander ot the fort, tiie orders ofthe secretary 
of state, the United States statutes, and the anny régulations compelled 
hira to do whateVer acts he had donc, and that the Huit is of a civil na- 
ture, and arises under the constitution of the Uuited States. The ncces- 
sary bond ha<l been duly fileJ in the state court, and a transcript of the 
record duly filed with the clerk of the circuit court. The judge of the 
state court did not deem the pétition for removal suiËcieut, and reiused 
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to grant or recognize it; and the case was on the eve of trial when thîs 
bill was brought. The complàinant says in hia bill that upon the fîling 
of the aforesaid pétition in the state court and the other preJiminary pa- 
pers the jurisdiction of the state court thereuponceased, and the juris- 
diction of the circuit court attachéd in accordance with the act of con- 
gress, chapter 866 of the Acts of 1888, (25 St. at Large, 433.) A 
restraining order was immediately issued, and a summons to show cause 
why a temporary injunction should not issue and a subpœna to answer 
to the bill were served upon the respondents. The respondents filed a 
motion to dissolve the restraining order. On May 8, 1892, a hearing 
was had before Pdtnam, J. , upon the request for a temporary injunction, 
and upon the motion to dissolve the restraining order. 
' FVank D. Allen, Dist. Atty., and J. M. Marshall, Asst. Dist. Atty., for 
complàinant. 

Jérôme F. Manning, for respondents. 

Pdtnam, Circuit Judge. The jurisdiction to entertain thîsbill appears 
to be sustained by Frenchv. Hay, 22 Wall. 250, as a.pp]ied in RailroadCo. 
V. i^brd, 35 Ped. Rep. 170. The jurisdiction is also recognized in Wagner 
V. Drïïké, 31 Fed. Rep. 849. Theexisting statutespfremoval contàintwo 
important features, one of which did not before exist, and the other was 
not preyiously ao emphasized as it now is. The state court bas no juris- 
diction to détermine questions of fa.ct arising on pétitions for removal, 
The United States circuit court has final jurisdiction in relation thereto. 
RaUroad Oo. v. DaugUry, 138 U. S. 298, 11 Sup. Ct. Rep. 306. If a 
motion to remand is heard in a United States circuit court, and there 
allowed, the resuit is conclusive in ail courts, and terminâtes the con- 
troversy as to the right or regularity of removal. In re Coe, 49 Fed. Rep., 
481. The pending case sought to be removed présents a controversy es- 
pecially appropriate for the fédéral courts, and it will probably reach 
them in some form at some atage. Bock v. PerUns, 139 U. S. 628, 11 
Sup. Çt. Rep. 677. It is also évident the district attorney proceeded in 
good faith, and in accordance with bis officiai duty, in asking a removal. 
Under thèse circumstances, it can hardly. be doubted that, if the atten- 
tion of the state court iscarefuUy brought to the foregoing considérations, 
it will stay proceedings until the pl^intiff in the state court has used rea- 
sonable effopts, to secure a décision of the United States circuit court on 
a motion to remand. Certainly it must be presumed that a single judge 
of the state courts is as capable as a single judge of the United States 
courts of weighing the great inconvenience and unnecessary expense of 
double litigation when it can be avoided. Therefore, as, in this instance, 
the right of a single défendant to remove is in great doubt, notwithstand- 
ing the otber défendants bave been defaulted, {Putnamv. Ingràham, 114 
U. S. 57,f,5 Sup. Ct. Rep. 746, andJETaj; v. Caspar, 31 Fed." Rep, 499,) 
and as the question presented to me is wholly one of inconvenience and 
not immoderate expense, whatever I might feel myself required to do if 
the right of removal seemed to me clear, or under more serions circum- 
stances, l'do not percpive that I arn now justified ingrantingtheinjunc- 
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tion asked for. The pétition for a temporary injunction îs disallowed, 
without préjudice to a renewal of it under a new state of facts, and the 
restraining order is dissolved. 



BouND V. South Carolina Ry. Co. e« ci. 

{Circuit Court, D. South Carolina. June 9, 1893.) 

DuTiBS op Trustées— GooD Faith— Railroad Mortoage. 

Where the trustées in a railroad mortgage are empowered, under certain olr- 
cumstances, to déclare ail the bonds seoured thereby to be past due, they arebound 
to exercise this power with the utmost good faith, and only when approved by 
their honest, disinterested judgment, as the best tbing for the interest of the bond- 
holders. 
2. Railroad Mortgage— FoRBOLOstrBB. 

Where most of the lien holders of a railroad are urging a sale, and it appears 
that, in spite of the exercise of ability and great economy by a receiver during the 
past three years, no interest has been paid on anjr of the securities for a year, the 
property will be ordered sold, although the sale is opposed by one olass of bond- 
holders. 

In Equity. Bill by Frederick W. Bound against the South Carolina 
Railway Company and others for the foreclosure of the second mortgage 
thereon. Decree of sale. 

For former décisions rendered in the course of this litigatiou, see 43 
Fed. Rep. 404, 46 Fed, Rep. 315, 47 Fed. Rep. S0< and 50 Fed. Rep. 
312. 

MitcheU & Smith, for complainant. 

Wheder H. Peckham, Louis C. Ledyard, E. EUory Anderson, I. W. DU- 
loway, Smythe & Léo, S. Lord, T. W. Bacmi, and Adier D. Cohen, for de- 
fendants. 

SiMONTON, District Judge. This bill is filed in behalf of second mort- 
gage bondholders of the South Carolina Railway Company, praying fore- 
closure of that mortgage. The railroad property of the défendant was 
purchased at a sale ordered in this court, foreclosing a mortgage of the 
South Cai'oliua Railroad Company. This property is now covered by 
several liens. The first is the lien of certain bonds of the Louisville, 
Cincinnati & Charleston Railroad Company, (afterwards called the "South 
Carolina Railroad Company,") created by statute. This lien is now rep- 
resented by the claim of Henry Thomas Coghlan, which has been re- 
duced to a decree, and at présent, with interest, is about $67,000. The 
next in rank is the lien of a mortgage of the South Carolina Railroad 
Company to Walker and others, trustées. Of the bonds secured by this 
lien there are outstanding, past due, $253,825.31. Next cornes the lien 
of the Consolidated first mortgage of the South Carolina Railway Com- 
pany securing bonds of the par value of $5,000,000. The interest on 
ail the bonds secured by thèse liens has been paid, except for the past 
jear. , The next lien is that of the second mortgage bonds of the South 
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Ç!ian)linà Railway Company, to which- class complaindnt belongs. Then 
ooiaè iacome bonds; and the stock. No interest bas been paid on the 
second mortgage bonds or the income bonds since July, 1888. Thebill 
made the railway company, the trustées of the Walker mortgage, the 
trustées of the first Consolidated mortgage, Barnes & Sloan, the trustées 
of the second mortgage, and the trustées of the income bonds, and also 
Henry Thomas Coghlan, défendants. Cross bills hâve been filed by 
Barnes & Sloan, trustées, by Walker et al. , trustées, and by Coghlan. 
Certain holders of first Consolidated mortgage bonds, Smith and otliers, 
upon pétition showing reason therefor, were permitted to come inand 
appear in behalf of themselves and certain other bondholders of the same 
class and of like mind aa themselves, and they also hâve filed a cross 
bill. Barnes & Sloan, trustées of the first Consolidated mortgage, after 
service of the bill filed .i);i this cause, and before answering, exercised 
the power given them in their mortgage, and declared ail the Consoli- 
dated first mortgage bonds past due. They then filed their cross bill, 
prayirig Ibreclosure of their mortgage. The cross bill of Smith and oth- 
ers, bondholders, under this mortgage, ai^tagonize the position of thèse 
trustées, aver that the act declaring the bonds past due was ill advised, 
in fact an improper exercise of the power uncalled for, operative only of 
injury to the ceslm qiie trust, and void. They pray that the mortgage 
be not foreclosed. The cross bill of Walker and others, trustées, prays 
the foreclosure of their mortgage. Coghlan asks that a sale be had of 
ail the mortgaged property to realize his debt. The income bondhold- 
ers and the company concur in the prayer that the property be sold. 

At the hearing the first question discussed was that between the trus- 
tées of the first Consolidated mortgage and the bondholders, their cestuia 
que trustent, who arraign and antagonize their action in declaring the 
bonds past due, and seeking a foreclosure of thé mortgage. This ques- 
tion was argued at length, and with great ability. There can be no 
doubt that, however large the discrétion ol trustées may be in the exer- 
cise and exécution of their trusts, the court never loses its power to re- 
view the use of this discrétion, and, if need be, to correct any abuse in 
its, exercise. Perry, Trusts, § 511, and cases quoted. Compare Mi- 
choud V. Oirod, 4 How. 554; WormJey v. Worndey, 8 Wheat. 441; Oliver 
V. Piijatt, 3 How. 400; Markey v. Langley, 92 U. S. l42; Pray v. BeU, 1 
Pet. 670. A trustée, in dealing with his cestui que trust, or in the man- 
agement of the trust estate, must always show uberrima fides. He must 
never lose sight of the fact tliat he is acting for another, who is the real 
beneficiary; and no thought or hope or purpose of personal advantage 
can hâve part in the motive for or in the resuit of his act. Perry, 
Trusts, § 427. If discrétion be given to him by the instrument creat- 
ing the trust, "this discrétion may be likened to that of judges. It is 
not arbitrary discrétion. It does not include the unrestrained power to 
do what the trustée pleases. To extend it that far is to make it a means 
of dratroying the trust which it was intended to aid and maintain. The 
trustée, instead of doing merely what in his présent circumstances be 
chooses to do in déférence to bis interests or inclinations, is to do that 
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which his lionesl, disinterested juclgttient approves, or ought to approve. 
He must not act under the impulse of fraud, collusion, or self-interesti" 
Freeman's Note to Bead v. Patterson, 6 Amer. St. Rep. 885, 14 Atl. Rep. 
490. No actual fraud or collusion is charged. The objection to the ac- 
tion upon the part of the trustées is that it was dictated or controUed 
by self4nterest. It is aUeged that the trustées Barnes & Sloan used 
their discrétion in disregard of the interest of the holders of first Consoli- 
dated mortgage bonds, against their interest in fact, and in the interest 
of junior securities, of which Sloan was a large holder, and for whom 
Barnes was a trustée under the second mortgage, as well as a holder of 
bondg under this second mortgage. Thè inquiry is, were they biased 
by their interest? Neither of them owned a first Consolidated mortgage 
bond, or any prior securities. Both of them were interested in junior 
securities, Upon notification of this suit by Bound they declared ail of the 
first Consolidated mortgage bonds past due. As the necessary resuit of 
this, the negotiability of the bonds and their value as an investment 
were at once destroyed. If the failure to pay coupons had depressed 
their market value, this action tended to depress them still more. In 
fact it made it the chief interest of every holder of such bonds to press 
foreclosure and sale of the railroad property, so as to realize their prin- 
cipal as soon as practicable. Those whose necessities prevented the abil- 
ity to await this resuit had no other alternative than to sell upou a de- 
pressed niarket. Nor was this action on the part of the trustées essential 
to secure pay ment of the bonds in case of a sale of the road, or to com- 
pel a sale of the road, and so foreclosing the first mortgage. One cou- 
pon was past due. The aggregate was 6150,000. This would hâve 
sustained a cross bill for foreclosure of that mortgage. If such a bill 
was sustained, and a decree of foreclosure prepared, thenthe bonds could 
hâve been declared past due, or the court would bave ordered the net 
proceeds of sale applied to them. The efiect of the déclaration was to 
make a foreclosure inévitable, and to prevent any examination or inves- 
tigation into the causes of the apparent insolvency of the company. This 
insolvency may hâve been occasioned by bad and extravagant manage- 
ment. The correction of this may hâve saved the crédit and solvency 
of the road. The action of the trustées shut out any practical resuit 
from any investigation. The trustées acted suo motu, without Consult- 
ing a single first mortgage bondholder. On the other hand, the décla- 
ration was clearly to the interest of junior securities. It assisted materi- 
ally the scheme of reorganization which had been suggested and was 
languishing, whereby the first mortgage bondholders were required to 
give up 1 per cent, of interest per annum, — take 5 per cent, instead of 
6 per cent, bonds, — and thus lighten the load of the junior securities. 
There must hâve been other advantages to thèse junior securities, for ail 
of them are hère favoring this déclaration. Yet Mr. Barnes, as trustée 
for the second mortgage, when asked to pursue the same course and ex- 
ercise the same power with regard to the second mortgage bonds, refused 
to do so. It would thus appear that this act was without any advan- 
tage to the first mortgage, and may hâve been of advantage to the junior 
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securities. It is difScult to escape the conclusion that the trustées, own- 
ers, and guardiansof junior securities, unconsciously it may be, were in- 
fluenced by their own personal interest, and were blinded as to the in- 
terest of their cestui que trust. 

In the view which we take of the case, the further discussion of this 
question is urinecessary. The prayer of the cross bill of Walker et al. , 
trustées, and that of Coghlan, are not resisted. They are entitled to 
their money. As the railroad property is a unit, and is valuable for this 
reasbn, it will nQt be advisable, were it possible, to sell a part of it to 
satisty thèse daims. It is to the interest of ail parties that if a sale be had 
it must be of the whole. If the sale be postponed, such postponement 
would"be in the interest of the holders of a part of the first consolidated 
mortgage bonds, and against the wishes of the holders of ail other secu- 
rities' and of the railway Company. Tîie expérience of the past three 
years shows the exercise of great economy and ability by the receiver 
ànd His subordinates. With the exception of the current year, the busi- 
ness has been excellent. Yet ail the earnings hâve been needed for the 
equipment of the road, and for keeping it in proper order and repair. 
The surplus has, from time to time, been applied to the interest on the 
oldegt securities and thepast-due coupons of the first consolidated mort- 
gage. The interest on ail thèse securities is in default oneyear. No in- 
terest whatever has beén paid upon the junior securities. It is true that 
the money expended upon the road has made the whole property much 
more valuable, and to this extent ail the securities are benefited. But 
primarily the senior securities enjoy the benefit of thèse expenditures. 
And it would be inéquitable to deprive the junior securities of any ad- 
vantage which might be derived from an enhanced price at a sale, and 
a recovery of a part at least of their principal. A postponement of the 
sale, therefore, inay do no good to any but a class of the secured credit- 
ors, and may be a great injury to every other class. Where there are 
two classes of oreditors before the court, one of which is safe at ail events, 
and the safety of the other is doubtful, the latter class are entitled to the 
considération and care of the court. AU parties in interest are before 
us. A decree will be passed for the sale of ail the property covered by 
the several liens and mortgages ascertained and raentioned, in which 
provision shall be made declaring ail first consolidated mortgage bonds 
entitled to payment as if past due, which decree shall provide for a suf- 
ficient cash payment to raeet the costs and expenses of the case, and to 
liquidate the obligations of the receiver which hâve been entered into 
with the sanction of the court. 

Bond, Circuit Judge, concnni. 
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By. Go. et al. 

(Circuit Court X. D. MUsouri, E. D. Jane 4, 1899.) 
No». 2,357, 2,464. 
L Bailmbrt— Ddtt to Repaib. 

Tbe rule ot ttae civil law tliat a ballor for blre is bonnd to keep the thlng In repair 
is not recognized by tbe common law, and, in tbe absence of express oontract, tbe 
question as to wbicb party is boand to repair largely dépends on custom and usage 
and tbe character of tbe article, 
t. Same— UsB or Railwat Roij.iNa Stock— Usaob. 

It is the usage in this country for ail railroad companies receiving cars from 
otber roads to make iiecessary repairs at tbeir own ezpense, nnless the car is in- 
apected and branded as defeotive wben received; and in view tbereof a company 
wbicb claims cars belonging to anotber road, and, pending a judicial détermination 
of tbe title thereto, is by agreement permitted to retain and use tbem lubject to a 
rental in case tbe décision is against it, cannot, after suob décision, set oS against 
tbe rental any claim for the oost of repairs, 
fe. Pleasins — Ahenduent. 

In a oontroversy between two railroad companies, tbelr receivers and creditors, 
as to tbe rentals due for tbe use of certain roUing stock, défendant wUl not be per- 
mitted, after the filing of the master's report, to amena its answer so as to inter- 
pose a new set-ofl, when it appears that tbe same claim is tbe subject of a cross bUl 
pending in anotber court, where tbe matter can be adjudicated on its merits. 

In Equity. This controversy arose during the process of disintegra- 
tion of the Wabash, St. Louis & Pacific Kailway Company under the 
receivership as administered by Selon Humphreys and Thomas B. Tutt. 
The case is now heard on exceptions to the master's report on the inter^ 
vening daim of the Omaha & St. Louis Railway Company to recover 
compensation for the use of certain rolling stock held and used by the re- 
ceivers, but which was subsequently adjudged to belong to the inter- 
vener. A full statement of the facts may be fonnd in 42 Fed. Eep. 343, 
and 46 Fed. Rep. 156, the latter being a report of the opinion ofjudge 
Thayee, overruling a demurrer to the intervening pétition. 

Théodore SMcbn, for intervener. 

F. W. Lehrmn, ( W. H. Blodgett, of counsel,) for défendant. 

Thayer, District Judge. The court is unable to concur in the view 
that the Wabash Company is entitled to a crédit in the sum of $40,607.37 
for moneys said to hâve been expended by it in making repairs and in 
paying taxes and insurance on the intervener's cars and engines while 
the same were in the possession of the receivers, Humphreys and Tutt, or 
in the possession of their successor in interest, to wit, the new Wabash 
Company. The true relation of the receivers and their successor in in- 
terest to the equipment in question was that of bailees for hire, and a 
bailee of that kind is clearly liable for ail repairs to the article hired that 
were rendered necessary by his own neglect or want of ordinary care. 
In a case of this character, where the bailor sues to recover compensa- 
tion for the use of the article hired, and the bailee interposes an offset 
for repairs made while in his possession, it is the latter's duty to show 
that the expenditures were justifiable, that they inured to the advantago 
of the owner, and were not rendered necessary by any fault or neglect 
on the part of the bailee. Schouler, Bailm. (2d Ed.) § 23, and cases 
cited. There is no proof in the présent case that wbuld aùthorize' thd 
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court to hold that the sum of $40,607.37 was properly expended by 
the/Wàbash .Gdiupanyâtf repaTOng" equipmentpjf tbei|it^ryen^;!,îhat 
had got out of order as the rësul* offiordJDiary wear and tear, and with- 
out fault on tlpe part of |he bailee. Eyen if it be conçeded that the bailee 
would be equilably entiiled to an, aJlôw^nce for èxpendiîiires in repair- 
ing such defects in equipment as were not due to the bailee's fault, yet 
there iônô'evidencednfthe case that wOnld enable the court to say what 
portiçin 6t the total ivin "ôJaimed ks! fl;u pffset was so . expended, and ia 
properly chargeable to the Omaha Company. en 

Jl^qt^îihe court is of t,he QPiinipn thàt none of the offsets ihterjjoséd by 
theiiWahaBh Company ican be aillowed for another r^aon. By the civil 
]à^y^:1àailOT'ior hiî^'vilçs generalljr bpuhd to keep the thing in order, 
or in jsb State of repais iSuitable for lise. No such absolute liability, 
h6tJ%vèV; is rëcognizesd by the comm^jn law. Whéther the bailor or the 
bailee is bound at common law to pay the ordinary expen^és incident Uf 
kiPïfpitg the article hired in a state of rèpair While in the custody of the 
baliîe% seëm s to dépend largêly oïl, ciistoRi and usage and the charàcter 
offee article, when trhômatter is notïegulated by express contract be- 
tweeri the parties. Séhbuler, Bailm. § 152; Story, Baîlmi. (9th Ed.) 
§§888, S89j 392. Th* évidence in the case at bar shows that ail rail- 
rdads in this country are in the habit ofrepairing cars réceived from 
otbër rèads at their owp expense if repairs are deemed' necessary, unless 
the car is inspected and branded as defeçtive when it ie peceived. This 
practice bas become sa uni versai that it bas beeû forbaulated as a rule 
by thé'^aster Car Buildérs' Association, to whieh rule ail of the leading 
railroad companies throughout the country bave assented. (The letter 
wrilten bylthe général agent of the receivers under date of March 1, 
1886,' aud tiié agreemententered into on May 29, 1889, between the gen- 

'Wabash, St. Louis & Pao. Railwat. 
.'■ Bauys 'HvMP4B'i(xa tmi Ihomas E. Tctt, Kecaivers. 
James F. How, Qen. Agfent for the Beoeivers. 
' ' St. Lotris, Mo., Mch. ist, 1886. 

■OiT!lVtB)^:''-Ab B qoeslMn exista as to ^hetber the partteK ftiterested in the bonds 
on the C., B.;â;^t.L. Ry.,(Om»ha division of the Wahash) bave any titie to any of the 
equipment noW In the possession of the receivers of the W., St. L. & Pac Ry., and, if 
«o, as to how iUtioh of it, I think the beat arrangement that cbuld be tnade would be for 
us to f umjs)i Buoh as you pçed on that line, and. for you to keep w accurate account of 
tîié ainoiint the Wabash roàd would be ehtitled to for the use ôf it. This, on the basia 
of $13à t>ermoath for locomotives, {3.00 a day for passenger cars, $1.50 a day for bag- 
gageiears and pabooses, where an^ such cars ara.c^eânitely ^ssigned to you, and on the 
bàsia bf the usual mileàge on f^ight cars and passenger cars when not regularly as- 
ëigtted to ybuf and that thèse reports are to be made to the receivers of this roàd 
moat^ly. It )iejln^.un^arBjflod!that,-if, on the final adjudication of the question, which 
Is to bé brought without dèlày before the courts by the parties representing the bond- 
holdërsèf theC.'B. & Sï' II' toad; it isdeoIdedMiat they are not entitled to any, or 
only a portion, of the Wabaif^j equipment whioh you bave nsed, then you are to settle 
for any excëss of sùoh equipment as you may haye used, on tbë basis of the reports 
àbove as àgreedott.' ' ' Yours, triily, James F. How, Q«n. Agt. 

To Théodore Sheldon, Att'y Vk S. Trust Co. 

.. Thoa.McSissockyIleceiverÇ.,B. & StJ..Jîy. 

. P. B. It is n.i|derBtood that above agreement refers, as regai^cls the quantity of 
équipnlent, only io the avètàge amount ùsed on the road for the'past threemonths. 
B more than that is; used, sak&e is to bo pald for promptly at the end of eaoh month, at 
tbe rates stated above. 
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eral managers of the Omaha and Wabash Companies, were undoubtedly 
composed with a full knowledge of the exiatence of the rule or usage 
in question, and they should be interpreted — particularly the letter of 
March 1, 1886 — in the liglitof that usage.) It admits of no doubt, I 
think, that when the letter was written, and the proposition it contained 
was accepteii, it was the mutual understanding of both parties that the 
receiver of thp Omaha Cîottipany should keep the cars and engines as- 
signed to him in an ordinary state of repair at the expense of bis trust, 
and that the receivers of the Wabash Cîompany should do likewise with 
the eqùipment claimed by the Omaha Company wbich the Wabash re- 
ceivers were to retain until the settlement of pending litigation. In 
short, the court holds that, considering the nature of the thing hired, 
and the usages which prevail among railroads, no obligation rests upon 
the Omaha Company to pay the bills for repairs which figure as an off- 
set iu this case, even though ail of the expenditures were incurred in re- 
pairing the etfects of ordinary wear and tear. It is suggested by the 
Wabash Company that the rental charged for eqùipment is excessive, 
considering the fact that the loan of the eqùipment in question was not 
a temporary loan, or an ordinary interchange of rolling stock, sueh as 
usually occurs among railroads. The answer is that the priées charged 
and allowed by the niaster, are such as the receivers of the Wabash Com- 
pany themselves proposed in March, 1886, and the gênerai managers ap- 
proved on May 29, 1889. 

Finally, the application made by the Wabash Company to amend its 
answer and to interpose a newand ailditional set-off to intervener's claim, 
which was not presented to the master, must be denied, both for the 
reason that the application is made too late, and because the proposed 
set-off forms the subject-matter of a cross bill which was filed in 1886 
against the intervener's predecessor in interest iu the United States cir- 
cuit court for the southern district of lowa. The cross bill appears to be 
still pending and undetermined, and the merits of the claim can as well 
be adjudicated in the court where it was first filed. The resuit is that 
the intervener's exceptions Nos. 1 to 7 (both inclusive) will be sustained. 
Its eighth and ninth exceptions are overruled. Defendant's exceptions 
aro also overruled. The order of allowance recommended by the master 
will be entered, but the amount of the allowance will be $83,613.4:3, 
with interest, instead of $43,006.06, as recommended. 
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PoTTBR r. Beal et àL 

(Circuit Omitt itf Appeai», Ftrst Circuit. Jiine U, 1899.) 
No. 20. 

1. AfpkàljlBlb Ôbdbbb— FmAUTT of Dbokbh— How Detbbminbd. 

The giiestion whether a dëcree is final and appealable Ib nôt determlned hj tha 
nanjé Wliich the court below gives It, butis to bedeolded bythe appellate court 
on^a considération of the essence of what is donc by the decree. 

Il ApPiiÂl/— RbTIEW— ■lIODII'IOATION Oî JUDOMENT— CiROniT COUBT OF APPBALS. 

Onappeal from a final decree the circuit court of appeals bas authorlty to go be- 

yoçd.a mers reversai, and enter sucb a decree as should bave been rendered by the 

court below ou the whole case, as shown by the record; and it is its duty to review 

air interlocu tory proceedings, of eyery character, to whioh seasonable objection 

, h^s. been made and insisted upou. 

& Appbalablb Obder— Inspection op PBryATB Papbrs— Final Disposition. 

A iistion'al bank président, agaiust whom an indictment was pending for violat- 

. ing the banking laws, broaght a bill against the receiver of the bank to obtain pos> 

. èession of a trunk alleged to contain private papers. To tbis proceeding the United 

States district Jattorney was made a party défendant on his own pétition, for tha 

purpose of claiming the papers, in order that they might be laid before the grand 

]ury. Àfter hearing, a decree was made appointing a spécial master to make a 

privateexamination of tbo trunk, with directions to turn over to the complainant 

any papers belonging to him, and to the reeeiver such papers as belonged to the 

bank, and were not material to the prosecution against the président, and to reserve 

for further considération sueh as concerned bank transactions, and were material 

to the prosecution. B.eld that, in so far as the decree direçted papers to be turned 

over to the président and the receiver, it was final and appealable, sinoe such p». 

pePs might thus pass entlrely beyond control of the other party claiming them. 

4. Equitt— Parties— Pbodtjction op Papers. 

ït was Improper to make the district attomey a party défendant for the purpose 
' of proourliig the papers to be laid before the grand jury. The proper course was 
for him to obtain a subpcena ducea tecum from the court in whioh the investiga- 
tion -was pending, and then to make summary application to the court which had 
impoulïdeâ the papers. 

fi, OONSTITUTIONAI. LaW — UNBEASONABLB SbABOH — INSPECTION OP PriVATB PaPERS. 

TJnder the clrcumstancesj the order made by the court for an examination of th« 
papëVs by a spécial master was in violation of the f undamental and constltutional 
: rights bf the litigants as to thei method of trial. 
6, Sahb — Mbthod op Examina TiON. 

Xt appeating that before the bill was brought, the trunk had been opened by con- 
sent tnl the président of the bank and the receiver, and certain papers taken out 
In the présence of tbird persons, one of whom thereby obtained some knowledge 
of its contents, It was in the power of the court to ascertain by private examination 
the nature of the évidence thus to be had, and, If it proved prima fade admissi- 
ble, toalloy^ public testimony thereof to be given. 

Appeai ftom the Circuit Court of the United SJates for the District of 
Massachusetts. Reversed. 

In Equity. Bill by Asa P. Potter, président of the Maverick Na- 
tional Bank of Boston, against Thomas P. Beal, receiver thereof. Com- 
plainant allèges, in substance, that he deposited in the vaults of the 
bank certain personal and private papers, books, and documents, which 
were never the property of the bank, and that some of the papers were 
then in a trunk, to which he held the key; that the trunk was in the 
vault when the bank was closed by order of the comptroUer, and that 
the receiver has since held it, and refused to pass it to the plaintifif; that 
the papers are personal in their nature, and necessary to a settlement of 
hif private affairs; that he is charged with violations of the law, and 
that the government attomey is about to issue a summons calling the re- 
ceiver before the grand iury with the papers in auestion: that he i» 



EOTTEE C. BEAL. S^l 

wîthout adéquate remedy at law, and therefore seeks the interposition 
of equily. The relief sought is (1) an order that the bocks, papera, 
and other docnments be delivered to plaintiff; (2) that défendant Beal 
be enjoined from using the same before the grand jury; and (3) such 
other relief as may be just. 

At a preliminary hearing Frank D. Allen, the United States district 
attorney, appeared on behalf of the government. At this hearing, which 
was merely on the évidence contained in the sworn bill, the prayer for 
a preliminary injunction was denied, and the receiver was directed to 
lodge the trunk with the clerk of the court, who was ordered to keep 
the same in its then condition until otherwise ordered. Afterwards the 
district attorney, on his own pétition, and against plaintiff 's objection, 
was made a party défendant, and filed a motion that the trunk be 
opened and delivered to the government and the grand jury, in order 
that ail material évidence therein contained might be used in the in- 
vestigation. The receiver thereafter filed his answer, alleging that the 
trunk came into his possession as a part of the assets of the bank; that 
he is advised and believes that it is his duty to examine its contents, 
and ascertaia whether it contains property of the bank, or memoranda, 
books, papers, or accounts concerning its aSairs. Whereupon plaintiff 
asked for a further hearing, that évidence might be introduced as to the 
nature of his possession. This hearing was had February 23, 1892, 
and plaintiff called one Work, a cashier, whose évidence tended to show 
that the trunk was kept in the bank, and not elsewhere, as the private 
trunk of Mr. Potter, but the witness had no knowledge of its contents; 
that Mr. Potter and one Kellogg, the clerk of the bank, and a secrelary 
to Mr. Potter, and no other persons, had access to the trunk. Neither 
Mr. Potter nor Kellogg was called as a witness. It appeared also that 
the tfuhk, while in possession of the receiver, was opened several times 
by agreement, and there were taken out certain Insurance policies on 
Mr. Potter's house, as well as certain deeds of Plorida lands which one 
Hanson held in trust as security to certain notes held by the bank. 
At thèse times Mr. Edward W. Hutchins, counsel for the receiver, was 
présent. He was called as witness by plaintiff, and on cross-examina- 
tion stated that he then saw into the trunk, and obtained sorae knowl- 
edge of its contents. He was then asked to state what were some of its 
contents, but the question was objected to and ruled out, and he was 
allowed to make no statement of its contents, though he testified that 
on those occasions he, as well as the receiver, took part in the examina- 
tion of the trunk without any objection, so far as he knew. After the 
conclusion of this hearing, on February 25, 1892, the court delivered 
an opinion, which is reported in 49 Fed. Rep. 793, and made the fol- 
lowing order: 

" With a view of ascertaining the rigbts of the parties to this blll in a man- 
ner not unreasonable and not in confliet with the provisions of tlie constitu- 
tion, it is ordered that Hon. John Lowell, of Boston, be, and he hereby is, 
appointe^ niaster to examine the contents of the trunk referred to in said 
bill. That Mr. Howe, of counsel, pass the key to tlie clerk of this court. 
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anâ^tliat th« clerk open th« tirnnk In the ^présence of tbe màsUfr ind no oîtbei 
jl^rapnf <ind that,.after éxamination by thé master, in the présence of no one, 
i^u,çh ^p^pecs, docaments, and other tbtngs, if any, «s axe the properijr of th« 
iiayerick Bank, and are not material to tbe içisue sujrgested in the motion of 
tué dlÂirict attornèy in this matter, after bfing Qrst shown to the pliaintiff, 
be delivered to the défendant Beal by the clerk. Second. That such, if any, 
às iare-private, and are Dut tlie propei-ty of the Maverièk-Bank, together with 
suoh.as do relate to Maverick Bank transactions, and axa necessary and ma- 
tierial to be introduCed by Mn Fotter in hia own behalf, be forthwith delivered 
to his couusel, Mr. Jluwe. Third. That such, if any, not included in tht 
clau^rà^aboye, as relate to Maverick Bank transactions,, and in the judgment 
of thé tnàster are Or may be material to tlie issue sùggésted in said motion of 
the disti^ict atturney and the proper présentaient df thé government's case, 
be sealed; retumed to the tnink and the safe custodyi>f the clerk. and that 
the clurk relock the trunk in the présence of the maéter, return the key to 
Mr. Upwe, and hold the trunk and such contents until furtherdirected. That 
the master, witliout further characterization, report wliether or not he flnds 
papersand documents within the classes naraed, and. what disposition bas been 
màde thereof. The examination contemplated by this ordér is to be consid- 
ered as part of the preliminary hearing, or, in oiher words, in aid thereof, 
' and is designed to enable the parties to lay évidence before the court in a pri- 
vate and reasonable maiinër, the nature of the case being such that it would 
be unreasonable to ask or permit it to be donc in a public manner. Upon re- 
port^ the parties will be further heard as to tbe proper use and disposition of 
suèb,, if any, papers and other tbings as are material to the government's 
case. The examination herein provided for is to be private, and no publicity 
whatevèr is to be given tb it except such as is conveyed through the report of 
th« master, of the cimracter Indicated. Before the examination contemplated 
by this order, the parties and ttieir counael may, in the présence of each 
other, or. separately, if tliey so agrée, make such explanalion to the master 
as they désire as to the cliaracter of the papers, and until such examination 
and report, or until the forégoinij; order is vacated or mudiQed, ail parties are 
strictiy enjuined from intérfering in any way with the trunk or its 
eonténts." 

From this order, plaintiff took the présent appeal. 

Hmry D. Hyde, M. F. DicMmon, Jr., and Èlmer P. Howe, for appel- 
lont. 

Edward W. Eutdiiru, Henry Wheder, aad f\rank D. Allen, for défend- 
ant Beal. 

Frank D. AUm, U. S. Atty., proae. 

Before CkjLT and Potnam, Circuit Judges, and Neison, District Judge. 

Pdtnam, Circnit Judge. The order of the circuit court providea that, 
withoUt proof, and without hearing the parties, except the explanation 
authorized by it, the master shall make a secret, private examination ol 
the contents of the trunk in question in this case; not for inibrming the 
court or couùsel, but for distribution. He is directed to dividethe con- 
tents into three parts, delivering one to complainant, one to the original 
défendant, Beal, and returning tboi third into court for thepurpose ol 
further considération. ; This so clearly violâtes the constitutional and 
fundamental rights of litigants as to Ùi9 method of trial, that it is to 
be presumed the learned judge who entered the order faad reason to 
understand it would be accepted by ail interested as a matter of con- 
venience; though to provide for ail contingencies. he. both in Lid opin* 



POTTEB V. BEAtk 863 

ion and by a qpçcial order, reserved tbe rights of ail partieâ till thejr coold 
be passed on by this court. 

The fii^t question which meets us is whether tbis appeal shall be re- 
garded as from an injunction granted by an interlocutory order under tbe 
seventh section of tlieactestablisbing thisoourt, or whether it is to be taken 
hold of as from a final decree. Tbe record states that tbe order was 
preliminary; but, of course, this is not efifectual, as it is for this court, 
and not for the circuit court, to détermine that question in ail cases, and 
the détermination la to be governed by the essence of what ife done, and 
not by the appellation given to it. If this is to be regarded as an appeal 
under ihe seventh section, there migbt yet be some matters concerning 
•which this court coùld take jurisdiction, as, for instance, the fact that 
the injunqtioQ order holds the papers after they pasa frôm tbe custody of 
the court; byt it may be doubted whether we can be given jurisdiction 
by an injunction entered under color for that purpose, or by one purely 
nominal, concurrent with proceediugs btifore a master, or the appoint- 
ment of a rççeiver, or the impounding of papers or moneys pending liti- 
gation, if as effectuai without the injunction as with it. The power of 
the circuit court to pontrol proceedings before a master, or to make 
effective a receivership, or in impounding papers or moneys, is in the 
main ample, both tbeoretically and practically, without any injunction; 
and if, in such case, we should dissolve a superûuous iujunction, we 
may be peiTnitted to touch only the surface, and requiredto leave un- 
affected the substance of the order appealed from. As, however, the 
order in this suit places a part, and perhaps the whole, of the contents 
of this trunk absolutely beyond the control of the court, it seems to dis- 
pose of a part or the whole of the matter in controversy so effectually that 
we are forced to accept as a final decree so much as directs a distribu- 
tion, notwithstanding tbe difficulty of determining, as between cases ap- 
parently analogous, on which side of the line this at bar properly falls, 
in accordance with tbe practice and principles of the suprême court. 
It seems to us the case is more akin to Forgny v, Conrad, 6 How. 201, 
Thomson Y. Dean, 7 Wall. 842, RaUroad Co. v. Bradleys, Id. 575, HUl 
V. RaUroad qo.,UO\J. S. 52, 11 Sup. Ct. Rep. 690, and Grant v. RaU- 
road Co., 60 Fed. Rep, 795, than to PtiUiam v. Christian, 6 How. 209, 
or U. S. y. Giravlt, 11 How. 22. In Barnard v. Gibson, 7 How. 650, 
Forgay v, Conrad, supra, was referred to, and distinguished from the 
ordinary cases with référence to the right of appeal from a decree foi 
an injuijction in patent causes before the mastèr's accounts are taken. 
It >\as also cited with apparent approval in HiU v. RaUroad Co., supra. 
Inasmuch as in the case at bar the papers which may be deliv- 
ered tbe complainant, or the original défendant, under the order 
appealed from, may go effectually beyond the control of the other 
party claiming them, or even be destroyed, before an appeal can 
be taken to this court from any decree which entirely disposes oi 
the suit, the necessity of our taking jurisdiction is as apparent as 
it was in any of the cases cited, or in Famiers' Loan & ÎVtwt Cb., Pdi- 
timer, 129 U. S. 206, 9 Sup. Ct. Rep. 265. Thereforô we conclude to 
hold tbe appràl as one from a final decree, with référence to so much of 
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tlîe order as directs distribution to the compkinant and tliè défendant 
Beal of any part of the contents of the trunk. 

We hâve no doubt that when this court properly takes jurisdiction on 
appeal from a final decree it bas power to go beyond a mère reversai, 
and to enter such decree as should bave been entered by the court below 
on the whole case as appearing in the record; nor bave we any doubt that 
it is likewise its duty to review ail the interlocutory proceedings of every 
character, using the term in thé largest sensé, with référence to which 
objections hâve been seasonably made and insisted on. Therefore we 
consider first the order of the court below making the attorney of the 
United States for the district of Massachusetts a party défendant. In 
accordance with the broad principles of Floridav. Georgia, 17 How. 478, 
we présume the United States would generally be allowed to intervene 
summarily, or by a supplemental information or bill, for protecting prop- 
erty rights involved in a pending suit in equity; but in this case the 
pétition of the district attorney, asking to be made a party, does not 
state the grounds on which he bases it. It is gathered from the record 
at various points that his purpose is to teach fôr use in criminal proceed- 
ings certain papers said to be in the trunk in controversy. For such 
purpose we think the proper course was for him to obtain at the outset a 
subpœna duces tectim from the court where the criminal proceedings were 
pending, to be framed in accordance with the rulesof criminal procédure, 
and thereafterwards to make summary application to the court which 
had impounded the papers covered by the subpœna, We are unable to 
Kee that, for any purpose connected with criminal proceedings, it was 
necesSary or proper that the attorney of the United States be made a 
party to the pending bill, or that the law authorizes him to thus préj- 
udice either the original parties to the suit or the United States. Thèse 
suggestions j however, we will leave for further considération in the event 
the necessity therefor arises, holding for the présent that, in the absence 
of a subpœna or other alleged spécifie right, the attorney bf the United 
States bas no standing in this suit. 

So far as shown by the record the title of the complainant tô the trunk 
and its contents is clear, and no facts were provéh which suggest the 
contrary, or which are sufficient to authorize the court to defeat at the 
outset his presumed purpose in bringing this bill, namely, to obtain 
the trunk and its contents free from public or private inspection, as is 
his right if the same are his property. We are unable, however, to en- 
ter on this account a decree for the complainant, by reason of the exclu- 
sion by the court below of the testimony of Edward W. Hutchins as to 
the nature of the papers which he had inspected. Whçther or not this 
évidence, if admitted, would hâve overcome in any particular the facts 
now shown by the record, we, of cburse, bave no method of determin- 
ing. Nor can we détermine whether the évidence should bave been ad- 
mitted; nor hâve we the jurisdiction to direct in détail what course the 
circuit court should pursue for the purpose of ascertaining whether or 
not it is admissible. It' is enough for us to say that, as évidence was 
offered which, if admitted, might possibly bave shown that the com- 
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plainant was not entitled to the entire contents of the trtink, and was re- 
jected in such way that the record does not disclose the nature of the 
proposed proof, we are unable to enter a decree dismissing the bill; and 
to say also that the question of the admission of this évidence is to be 
determined primarily by the circuit court as ail like matters are disposed 
of. It is for the judge of the circuit court to ascertain by private ex- 
amination of the witnesses, or in such other way as the rules of law per- 
mit, whether or not the évidence is prima fade admissible; and if he ia 
satisfied that it is, we know of no rule of law which debars the défend- 
ant of his right to prove facts relevant to the case by Mr. Hutchins, if 
the complainant bas, either purposely or unguardedly, permitted Mr. 
Hutchins to so far inspect the contents of the trunk as to know what it 
contains in any part. In short, we know of no rule of law which, so far 
as concerns the admission of the testimony offered, differs from that ap- 
plicable to causes in gênerai; with référence to ail which the court will 
always see to it that private transactions are not unnecessarily exposed 
to the public gaze, though it will not shrink from permitting them to go 
into the record when the necessities of justice require it. We do not 
hold that it is not, in proper cases, within the power of the chancellor 
to substitute in lieu of himself a suitable master or référée for the pur- 
pose of ascertaining prima fade whether or not testimony offered is en- 
titled to be heard; but we do hold that, on the state of this record, with- 
out some proof beyond what is hère disclosed, the court should not 
inspect, nor permit an inspection of, the contents of the trunk, either 
private or public, and thus perhaps defeat the very purpose of the bill. 
We draw a broad distinction between the right of the circuit court to 
pass on the admissibility of the testimony of Mr. Hutchins, offered and 
ruled out, and to détermine this preliminary question privately, and its 
right, on the other hand, to order an inspection of the contents of the 
trunk, either private or public; and we limit this distinction to the case 
as shown, without undertaking to deny that there are possibilities 
that, under some circumstances, an inspection inay become neoessary 
for the ends of justice. An inspection, however, if ever ordered, should 
be only in cases of real necessity, when the other proofs make it clear 
that private rights cannot be determined withoat it; nor should it be 
made without positive évidence that there are papers of doubtful owner- 
ship, nor without some évidence of their identity and character. No 
inspection should be permitted, in suits of this character, merely because 
the défendant is unable to prove his case without it, nor because of mère 
doubts, suspicions, or suggestions, nor, as we repeat, except there is a 
clear emergency demanding it. It is true that in a limited sensé the 
party who seeks the aid of equity to obtain possession of private papers 
submits himself to the court; and yet it is to be remembered that the 
main object of going into equity may be, not to obtain the papers them- 
selves, but to secure the privacy to which the owner of them is entitled, 
and which he may not be able to piotect except with the aid of the chan- 
cellor; and it is not permissible that the chancellor should defeat at the 
outset — unless under extrême circumstances — any portion of the relief 
v.50F.no.H — 55 
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^bioh the complaloaiiteeeks, and which, perhàps, may be more effeo^ 
ttifeliy dénied by permittihg the privacy of his papers to be violated than 
by^àii^ i»fu8ialto give possession! ofthem. 

THei t-ules laid down by us are in: harmony with those àpplied to pro- 
Ceedifiigà for production ofprivâte papers in suits in equity, or in pro^. 
ceediù'gs at law under Rev. St. § 724; for either of which it is necessary 
toshOW^ notohly that spécifie papers exist and are in the possession of 
the' |)âtty agaiiist whon» the order is asked, but also that they are perti- 
netlt ftè^ thy isaaè. '■ Thé reeord in this cases fails in ail . thèse particulars. 
Tiie seérètë of'the party against Whom an order of production inay run 
are 80 #ëll'preseïved by the law that hei seems to be at liberty to seal 
up sadhjQoiftSonte as beàs willing to make affidavit are privileged or irrel- 
evant, iiie form of ^b affidavils appears in Seton, Decrees, (4th Ed.) 
186> {10.) When ihe affidavit contains statements at variance with each 
othèr, W the documents, so far as made known, show a discrepancy, the 
piÉotiee Séems to bethàt the court may get at the truth by compelling a 
disGovery, and, if necessary for thatpnrpose, may unseal the documents 
àn'd examine them, It is said, however, that this exception to the gên- 
erai rtlle does not apply when the affidavit ismerelysuspected, or "even 
if open to every possible suspicion." Botoes v. Fernie, 3 Mylne & G. 632. 
Gonrlh^ doser to the case' at bar, it is said that interlocutory production 
and'inSpection will not be ordered on the motion of a plaintiffin equity, 
if in-this^ay h© would practically obtain the object of his bill. Thia 
iWaJ9 éo toléd by Sir Jobn Leagh in Xfnjrmv. Simpson, 6 Madd, 290. 
■This eàsé is explained in OMchester v. Marqwià of Donegal, 4 Ch. App. 
»41 6-419, where it was said that the production would hâve enabled the 
l^laintifF to bave gotten a great portion of the cnstom of the défendant, 
and thus to hâve accômplished on an interlocutory order the main pur- 
|pô6e of the suit. In the case at bar the bill allèges that the contents of 
,the trunk are " private prbperty," and "persotial intheir nature;" and the 
frayer is that the défendant may be enjoined Jrôm permitting the papera 
-to be inspected, and that also, pending the prosecution of the suit, he 
.xÀ&y be enjoined " from showing them, or any of them, or allowing them, 
or an^of themi to be inspected." Therefore to permit an inspection, as 
ordered by the circuit court, would perhaps defeat the purpose of the 
Ibill as eflfectually as the production askëd and refused in lAngm v. Simp- 
^sm, supra. Thèse prineiples and cases relating to the ordiuary practice 
concerning production of private papers are not brought in hère as strictly 
applicable, but they illustrate the tenderness with which courts guard 
agâiinst unnecessary exposure. 

' The order àdmitting the attomey of the United States a party défend- 
ant is reversed, and his pétition to be s6 admittéd is dismissed, without 
coÉits, and without préjudice to any rights of him or the United States 
in any other proceeding." The order eutered February 25, 1892, ap- 
pointing a master, is reversed, and the case is remanded for further 
proceedings in accordandei with this opinion, so far as it appértains. 
The complainant recovers the costs of this appeai against the original 
défendant, Beal. 
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New Ygek & N. Ry. Go. w. New Yoek & N. E. R. Co. 

(Circuit Court, 8' DiUew York. May 81, 1893.) i 

L Intbbstatb Commbkob — Carriers— Connbotin» Lines— "Esual Faoilitibs"— 
Plbidino. 

Section 8 of the Interstate' commerce act, as amended by the Laws of 1889, pro- 
vides (J,) that every common carrier shall provide equal faoilities for tbe inter- 
change 6t traffic witb coonecting lines ; and (3) tbat there shall' be no discrimination 
in rates and charges between such Unes. A pétition, presented by a Une affected, 
averred that petitioner was deprived by respondent of equal facilities with a 

;., competing Connecting Une .or interotaange of traffic, a disorittiination in ratea, the 
withdrawal of a joint throughtfafBc, and a threat to close a tbrough route via 
petitioner's Une. Held a chargé, hot only of discrimination in rates, but of failure 
to provide equal faci itiea for Interohange of trafSc, and to briQg before the com- 
mission tbe détermination ofboth offenses. 

S. Samb — Changes dp Scheditlb. 

Under the charge of a déniai of" equal faciUtles" for the Interchange of trafflo 
the conduct of respondent In so àrranging the running of its trains that greater 
facilities for interchanging, fdrwarding, and deUvering freight were afforded to a 
competing Connecting Une than to petitioner, was proper to be shown to the court 
in a proceeding to euforce an order of the commission, thougb no question of the 
hours of running trains was presented to the commission in express terms. 

8. Samb — Effbct of Contract por Facilitibs. 

The oftending Une, being a separate, independent company from the favored Une, 
owning no stock therein, Ueitber baving built, bought, nor leased it, conducted its 
business, nor received its earnings, could not escape the inhibition of the statuts 
by a mère contract for the intercbange of traffic. The eSect uf such contract 
cnuld not be to make the oae Une a mère extension of the other. 

4. Samb — Effeot of Combination qf Carriers. 

Though the oftending Une, and tbe favored Une, being members of a "terminal 
Company, " a combination of carriers by whiot» the terminus of the favored Une 
was connected witb New York, were a légal unit witbin section 1 of the act (24 
St. at Large, p. 379) providing that it shall "apply to any common carrier or car- 
rier» engaged in the transportation of passengers or property whoUy by railroad, 
• • * wben both are used under a common control * • • for a continuous 
carriage or sbipment from one state, " etc., it was nut thereby relieved from its 
obligations under tbe act to ail roads Connecting directly with itself, of which 
petitioner was one. 

In Equity. Application by the New York & Northern Railway Com- 
pany to compel obédience on the part of the New York & New England 
Railroad Company to an order of the Interstate commerce commission in 
respect of discrimination against petitioner in affording freight facilities. 
Heard on motion to dismiss the pétition. Motion denied. 

Sherman Evarts, for complainant. 

Wager Swayne, for défendant. 

Lacombb, Circuit Judge. This is an application on pétition of the 
New York & Northern Railway Company, as a person interested, to 
enforce obédience to an order or requirement made May 6, 1891, by the 
Interstate commerce commission, and is presented under section 16 of 
the Interstate commerce act, as amended by chapter 382 of the Laws of 
1889. Upon the return day of the order to show cause, heretofore 
granted, défendant tîled its answer, and, before any proofs were taken, 
moved to dismiss the pétition. Such a motion must be determined 
upon the assumption that the averments of the pétition and the findings 
of fact of the commission (made by the BtaXute prima fade évidence) cor- 
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rectly set forth the mattera therein sfated. It seems undesirable at thia 
stage of the. case to sumpaarize geDCérally the facts thus assumed to be 
true, as subséquent évidence taken in this court may modify such as- 
sumptions. The section invoked by the petitioner upon its application 
to the commission reads as follows: 

"Sec. 3, That it shall be unlawful for any common carrier subject to the 
provisions of this act to mal^e or give any undue or unreasonable préférence 
or advantage toany particular person, ootapany, flrm, corporation, or locality, 
or aiiypatticular description of trafBc, in any respect whatsôever, or to sub- 
ject any particular person, company, firnij corporation, or locality, or aiiy 
particular description of trafic, to any undue or unreasonable préjudice or 
disadvantage in any respect whatsoeyer. Eyery common carrier subject to 
the provisions of this aç.t Sball, according to their respective powers, afEord 
alj reasonable, proper and equal facilities for the interchange of tratBc between 
their respective Unes, and for the receiving, forwarding, and delivery of pas- 
sengers and property to and from their sèveral Unes, and those Connecting 
therèwith, aûd shall notdiscriminate in their rates and charges between such 
Connecting Unes. But this shall not beconstrued as requiring any such com- 
mon carrier to gtve the use of its tracks of terminal facilities to another car- 
rier engaged in like business. » • 

Section 13 provides that any person (or) corporation complaining of 
anything done or omittèd to be done by any common carrier subject to 
the' provisions of this àct, in contravention of the provisions thereof, may 
apply to the commission by pétition, which shall briefly state the facts. 
Under thàt section this petitioner applied to the commission, and, after 
taking proofs, obtained the order or requirement it is now seeking to 
enforce. ' 

The respondent contends that the second clause of section 3, above 
quoted, en^ètè two diSetent and independent subjects as grounds of 
complaint against carriers; the one being the denying reasonable, proper, 
and equal facilities for the physical interchange and prosecution of traffic 
betvi'èen a coûipany's liiieànd Connecting Unes; the other being discrim- 
ination in respect to rates and charges between such Connecting lines. 
A similar construction is adopted in^ the opinion of the commission, 
which holdsffiat the provision "embraces the imposition ofan affirmative 
duty to interchange and forward traffic between Connecting lines, and a 
prohibition that there shall be no discrimination in rates and charges 
between such Connecting lines." Respondent further contends that the 
charge and allégations before the commission dealt only with one of 
thèse subjects, and that, therefore, any order of the commission requir- 
ing the respondent to cease and desist from any violation which is 
embraced within the other subject would not be a "lawful" order; and 
apparently also insists that the judgment of the commission was in faoi 
confined to discrimination in rates and charges. An examination of the 
record, however, does not support this contention. The pétition which 
was presented to the commission charged that the respondent was depriv- 
ing petitioner of reasonable, proper, and equal facilities (as compared 
with those afforded to the Housatonic Railroad, a competing Connecting 
line) for ;the interchange of traffic between petitioner and respondent,. 
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Bod for the receiving, forwarding, and delivering of property to and 
from the line of said petitioner and the line of the respondent. In sup- 
port of such charge it averred^ not only a discrimination in rates, and the' 
withdrawaJ of a joint through tariff which had been theretofore in force- 
and operative between the parties, but also that respondent had threat- 
ened to close the through route via petitioner's line altogether, and had 
refused to accept freight at ail on through bills, thus compelling the 
shippers to attend at Brewsters, — the point of connection, — to transfer 
and rebill their goods. This was plainly a charge, not only of a discrim- 
ination in rates, but of a failure to discharge the affirmative duty to intèr- 
change and forward traffic with the equal facilities, required by the first 
subdivision of the second clause of the third section, above quoted. The' 
pétition prayed for an order directing the respondent to grant equal 
facilities for the interchange of traffic, and for the receiving, forwarding, 
and delivering of property to and from the line of petitioner and that of 
respondent, as were hère afforded to the Housatonic Railroad. The 
commission found that there had been a refusai to afford facilities for 
the interchange of Interstate traffic, and the receiving, forwarding, and 
delivering of the same, reasonable, proper, and equal to the facilities af- 
forded to the other Connecting roadj that the respondent was "guilty of 
the discrimination charged in the complaint, in its rates and charges foir 
the interchange of interstate traffic, and in the arrangements it niakes 
for through Unes for the freight traffic." And the order or requirement 
of the commission commanded the respondent to desistfrom discriminat- 
ing against petitioner (1) by refusing to make such arrangements with, 
or afford such facilities to, the petitioner for the interchange, at the point 
of connection, of interstate trafiic, and for the receiving, forwardingj and 
delivering of such traffic, as are reasonable and proper and equal tO ar- 
rangements made or facilities afforded by it for interchange between 
respondent's line and the other Connecting road; and also (2) from dis- 
criminating in respect to rates and charges, etc. The décision of the com- 
mission manifestly disposed of both subjects of complaint, and it seéms 
quite plain from the record that both subjects were before them. 

Since the service of the order the respondent has restored the joint' 
through tariff. It has also desisted from refusing to accept freight On 
through bills, but has so arranged the running of its trains that the facil- 
ities for interchange, forwarding, and delivering are (,as is alleged) sub- 
Btantially no better than before, and not equal to those afforded to the 
competing line. The respondent contends, however, that such acts 
may not be shown before this court, acting summarily under section 16 
in review and enforcement of the order of the commission, because no 
question of the hours of running trains was presented to the commission; 
It is manifest that equal facilities may be refused quite as much in one 
way as in the other, and both grounds of complaint relate to the subject- 
matter of physical interchange and prosecution of traffic, instead of to a 
discrimination in rates. To refuse altogether to receive traffic from one 
«îonnecting line; to receive it only under arrangements which impose 
such obligations upon the shippers as to transfer and rebilling as would 



87(> f ..;,; ,/KÇDBBAL REPORTER, vol. 50. 

ipt^^OcIti^ Tb^n^&ctîjon of 1^9 business impraçticableia Qpmpeti^ipni^t^ a 
mqre fayored Une; to receiYe U without reshipinenfc and transfer, in<leed, 
btt^ systçHiaUcftlly toneglpct tOiforward it; to receive and forward it, 
but to, ^arrange the houFsor manber of its delivery as to deprive it of 
faciljties! fiqiua] to .thpse afforded to traffio coaiing from the competitor, — 
thèse and, agréât v^Hetypfother devices whioh might besuggested, while 
differingsotoewhat in détail, are in substance practically tbe same. 
Any ope of them, if satisCactorily proved, may justify the conclusion 
that a wiïirQOfi carrier subject to the provisions of the act is deliberately 
refysingtOjl'a&brd ail reasonabk, proper, and equal facilities for the in- 
terchange pftraffic" with a Connecting line, which the statute œakes it 
his afiBirmative duty to afford. And there seems no good reason for 
holding tbat the order of the commission should not be as broad as the 
conclusion directing the ; carrier to "cease, desist, and thenceforth ab- 
stain";frotn refusing to afford such facilities, when snch refusai was 
the offense qharged and proved. To require petitioner to begin a new 
proceedjng each time the ingenuity of the offending carrier may devise 
somesligbt variation of the methods by means of which such refusai is 
persisted in would be to fritter away the system of procédure provided 
in the. statute to secure obédience to its requirements. It must beheld, 
therefor^tUpon this motion, assuming the facts to be as stated, that the 
order madeby the commission was no broader than the pétition and 
proofs belore them warranted; and that this court may properly investi- 
gate the charge that respondent is disobeying the requirements of such 
order by acts and omissions in substance the same as those considered 
by tha commission, directed to the same end, and accomplishing 
precisely the same resnlt. 

The considération of the next objection, viz., that the point where the 
respondent exohanges trafSc with the petitioner is 16 miles from the 
point where it exchanges traffie with the competing road, and that it 
cannot be required to furnish equal facilities to ail roads at différent 
places, may be postponed till the proofs are closed. No doubt, as re- 
spondent oontends, the question of the existence of discrimination and 
of an actionable refusai of equal facilities is to be ascertained by apply- 
iug ail tbe considérations of equity affecting the case, and should be 
found to exist only when such facilities can be afforded "under substan- 
tially similar circumstances and conditions;" but there is nothing in the 
act which makes mère distance between Connecting points, whether a 
furlong, a mile, or ten, or twenty, controUing of that question. There 
is no suggestion hère of affording new facilities at a new Connecting point. 
So far as the record shows, the affording of equal facilities to both Con- 
necting, r<>ads at their several points of connection bas been at ail times 
entirely practicable, easy, and convenient, and the existing equality was 
destroyedby the défendant solely to divert the business of petitioner to 
a more fayored road. In the face of the finding of the commission that 
"the physiçal condition for interchanging of tratfic with both the Connect- 
ing Iiaes,»re suitable, adéquate, and substantiaJly equal," — a finding 
which the form of this motion jeaves unchallenged, — the requirements 
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ofthe second clause of thethîrd seclîoû seein to be plainly applicable. 
Until this fiûding of fact iaquestioned, aiid the record upon which the 
case made in this court is to be finally determîned is completed, further 
discussion of this point would be a waste of time. 

It is further contended that there is no question hère of equal facilities 
to two Connecting lines; that what the petitioner is really asking is that 
the New England Company shall extend to petitioner's Une the same 
facilities which it extends to its own Une. The facts do not seem to 
warrant such a contention. The Housatonic Company is a separate cor- 
poration, independent from the New England Company. The latter, so 
far as appears, does not own even a share of the former's stock. It neither 
built, nor bought, nor leased it. It neither conducts its business, nor 
takes the earnings therefrom. The only link between them is such 
community of interest as springs from the existence of the contract for 
the interchange of trafBc, which it is claimed secures the former road 
unequal facilities. If it be that such a contract makes each Une a mère 
continuation or extension of the other, it is hard to conceive how a case 
of relusing equal facilities could ever be madeout. The very granting 
of superior facilities to one Une would make it a part of the one that 
favored it, and no longer a Connecting ro^d, when compared with its 
unsnccessful rival. Nor am I able to see that the mère ownership of 
half the stock of the terminal company, which connects the terminus of 
the Housatonic road with New York, alters the situation in any way, 
when the immédiate question is as to the respective facilities aceorded 
to the Housatonic Railroad and to the petitioner. Kespondent cites the 
first section of the act, providing that it shall " apply to any common 
carrier or carriers engaged in the transportation of passengers or property 
whoUy by railroad, or partly by railroad and partly by water, when 
both are used, under a common control, management, or arrangement 
for a continuons carriage or shipment from one state," etc., " to any otber 
state," etc. That the respondent (consideréd by itself ) is so engaged is 
not disputed. It runs through or into the states of Massachusetts, 
Rhode Island, Connecticut, and New York. It is no doubt true that 
the arrangements between respondent, the Housatonic road, and the 
terminal company are such that they form a combination of carriers, 
within the meaning and effect of section 1, so as to make them a légal 
unit within the provisions of the act, and, as such, jointly responsible 
for affording equal facilities in proper cases to competing lines Connecting 
with such combined continuons Une. But, besides the duty which any 
one of thèse corporations raay owe, jointly with the others, it is not re- 
lieved from its obligations under the act to ail roads which connect 
directly with itself. The New England Railroad might, perhaps, by 
reason of its combination with the other two, be charged with some 
duty towards lines Connecting physically with the Housatonic Railroad, 
but such combination cannot excuse it from fulfilling its own obligations 
to roads which connect physically with itself, unless its union with the 
other combined lines is of such a character that their lines bave become 
its own; and such a state of affairs does not seem to exist hère. The 
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motion to dismiss the pétition is therefore denîed. Counsél may ar- 
range for a trial of the issues immediately upoa the adjoummçnt of the 
présent jury session. 



Tkeadwell V. Lennig. 
(CiréttW Court, M. D. PemisvVwmia. April 28, 1893.) 

1. Bquitt— Evidence— Answer cndeb Oath. 

Mstter contained in an answer made under oatb, when an oath thereto Is waired 
tn tbe bUl, is not évidence for ttae respondent after replication and proofs, even 
When the respondent bas died since tbe answer flled. 

2. Same— BooK op AooonuTS. 

A book of acoounts, referred to in tbe answer, but not offered in évidence, is not 
made Évidence because the cotnplainant called for it, and asked, when it was pro- 
du.'ped, gome questions about it whlcb brought out its contents. 

8. WlTNBgS— COMPBTBNOT — ITRANSACTIONS WITH DeCBDENTS — ChOSS-ExAMINATION. 

' Evidence elioited by orôss-examination of complainant testif ying on bis own be- 
balf in a suit agalnst the représentatives of a décèdent, as to matters independent 
, of the matters inquirâ^ about in direct examlnation, are compétent as against re- 
spondent, and would nôt be aflected by an objection to the competency of the wit- 
ness. 

In Equity. Bill for an account against Nicholas Lennig and John B. 
Lennig, executors of Charles Lennig, deceased. 

Denvming & Logan and Charles M. Demond, for appellant, cited, as to 
whether the book of acoounts was made évidence by being called for by 
the respondent: Oarradine v. Hotchkiss, 120 N. Y. 608, 24 N. E. Rep. 
1020; Smith y. RaUmy Oo., (Sup.) 16 N. Y. Supp. 417; Carr v. Gale, 
3 Woodb. & M. 59; Amtin v. Thmnpson, 45 N. H. 113; Withers v. 
GUlespy, 7 Serg. & R. 10. 

Charries Hart and Angdo T. Freedley, for respondent. 

Butler, District Judge. The bill is for an account based on the fol- 
lowing facts: On May 12, 1884, the complainant borrowed of Charles 
Lennig, now deceased, $3,000, on his promissory noie, and a transfer, 
as collatéral, of 6,000 shares of the United Verd Copper Mining Com- 
pany. The note was payable in six months from date, and contained 
the folio wing provision: 

"The holder o£ this note may sell the shares of stock at public or private 
sale at any time or times hereafter, without référence or notice to me, and 
witb the rigfat on the part of the holder of this obligation to become the pur- 
chaser at such sale or sales of the whole or any part of said coUaterals, freed 
and discbarged of any equity of rédemption, and to transfer, assign, and de- 
Ijver up the same." 

When the note matured another was given in renewal for an addi- 
tional pieriod of six months. This last note matured June 2, 1885, and 

•' Reported by Mark Wilks Collet, Esq., of the Philadelpbia bar. 
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was neîther renewed nor paid. Mr. Lennig continued to hold the note 
and stock until December, 1888, when he sold the latter for $6,000, 
being $1 per share. The answer admits the foregoing facts substantially 
as stated in the bill; but avers that Mr. Lennig appropriât ed the stock 
to the payment of the note, on January 10, 1887, at a Httle over 50 
cents per share, which he says was its full value at that time, and 
dénies liability for any further crédit. 

The jn,risdiction of the court is denied in the defendant's printed 
brief, but was admitted on the argument; and the subject need not, 
therefore, be considered. 

In our view of the facts it is unnecessary to examine the question 
raised respecting Mr. Lennig's right to make the alleged appropriation. 
The burden of proving that he did make it is on the respondent; and 
he bas not produced any évidence which tends, even, to prove it. 
Tlie statement in the answer is not évidence — the respondent's oath 
having beeli waived, Neither is Mr. Lennig's book, or his statements 
to Mr. Jérôme, évidence. His déclarations cannot be used against the 
complainant. The book is not in évidence; the respondent did not 
offer it; and it could not bave been received if he had. The fact in- 
volved is not susceptible of proof by book account. The circumstance 
that the complainant called for the book, referred to in the answer, and 
that when it was produced he asked some questions respecting it which 
brought out its contents, does not make the book or account évidence 
against him. Not only is there no évidence to support the alleged 
appropriation, but there is évidence to the contrary — évidence which 
seems to show pretty clearly that it was not made. The complain- 
ant's testimony, on examination by the respondent, if true, puts the 
question beyond doubt. The respondent thinks this testimony is in- 
admissible — that the witness was incompétent to give it. We do not 
agrée with him. Without regard to the question whether he was com- 
pétent to testify respecting the matters inquired about by his own coun- 
sel, and in his own behalf, he was fully compétent to testify to any 
other independent matter about which the respondent might inquire. 
The objection noted when he was first called, if sustained, would re- 
move from the case ail he had said on his own behalf, in chief, and what 
he had said on cross-examination respecting this; but when the re- 
spondent passed beyond and inquired about other independent mattersi 
respecting which his own counsel could not inquire, the answers were 
clearly compétent. The respondent had the right thus to examine the 
witness; but he cannot get rid of the answers after obtaining them by 
such objection to his competency . He was compétent to any extent when 
examined by the respondent. The fact that Mr. Lennig retained the 
note and did not inform the complainant of the alleged appropriation of 
the stock, is also entitled to much weight. It was his duty to return 
the note and give information, if he thus applied the stock and canceled 
the debt, and to do it promptly. But there is no évidence that he did 
either. It was not pretended that he returned the note. If he had in- 
formed the complainant of the cancellation of the debt, it seems more 



874 WBXfBOAL BSFOBTEB , VOl. 50. 

tiism probable — virtually certain— that he would at themme <ini«haTe 
returoed the note, as bis du ty reqnired. The bill muât b« suatained, 
and a decree ma/ be prepared accordingly. 
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(CireuU Court, & D. OMo, B. D. Jnne 9, 1899.) 

110.479. 

L Blomnéli*! CBHTirioAlfS— Lias— ExTiNotrisHmirr. 

The lienof recel7er'« certifloates continues as long as (be order antborlzlntr thelr 
. iHuance remains in force, tliough such order was made without notice to parties 
Inferested; and the fact ttiat a référence is had to determl|ié ail claiœs againstthe 
veoeiver, and a report Is confirtned whloh makes no allusion to the certiiicates, is not 
»n adjudication against them, when Jt appears that they were not presented or con- 
•iderêd, and that their liolder had no notice of the référence. 

Il SaMB; ' 

A reoeiver's oertiflcf^^s, whlch are ordered to be paid out of the income of tbe 
rpad frbni tlme to time, are in Ihe nature of a call loan, and the holder has a rlght 
to présume that tbe 't«cetver wiU notify him when the loan is to be called or the 
noney paid. 

•. EUmB— KiSAPPKOPSUTIOK BT ReOEITISB. 

'WThete a purchaiser of receirer's certiflcates bas paid tbeir par yaltie to tbe r»- 
«eiver, without notice of any facts to put him upon inquiry, his lien is not affected 
by the fact that the reoelver appropriâtes the money to bis own use. 
i, Sun— Sale oï Propbbtt— CoNTiNniNOB of Libn. 

Rècetver's certiflcates were issued Ib a railroad foreolosure suit, and thereafter 
fbe road was sold to a oiommittee of itbo bondholders, to be paid for by a deposlt of 
tbe bobds. The decree oonfirming the sale directed the oonveyance to be made ez- 
pr«SBly subject to the payment of any sums in cash on acoount of the purchase priée 
Wbiclf the pourt mlght t^terwards direct, and a vendor's lien to be served for se- 
eiirity. Thèse provisions were incorporated in the deed to the committee, and in 
their; deed to a neW oorporAtlon organiïed by the bondholders. Held, that the rés- 
ervation had the forqe , of a covenaat runnlng with the laod, and, as no cash was 
paid in, tbe lien of tbâ Certiflcates was hot transferred to the fuud arislng froin the 
sale; but was coatinued on the propârtyw 

S, SAlflHrBsrVORCEMBin:, or IUBTI— JUBISDIOITION. 

Wbere receiver's certiflcates are Issued by direction of a fédéral court in «ma 

•tate, and ancilllary proceedlngs are had' in a fédéral court of anotber state, into 

. ^htchtbè road extends, tbe latter court has jùrisdictlon toenforcethe lienof the 

oertlficates, even in a separate suit and againsta company which purcbased the 

' raàdttf ter the sale in tbe original proceeding. 

In Equity. Bill by the Mercantile Trust Company against the 
Kanafrha & Ohio Ràilwray Company for the foreclosure of a mortgage. 
Heard on thé intervention of the Adams Express Company to enforce the 
prior lien of certain recdver's certiflcates. Decree for intervener. 

Sim^aon, Thatcher é Bamum and AUxtaruUr & Oreen, for complainant. 

Samaetf, Mixwdl dcRamsey, for Adams Express Company. 

Saob, District Judgë. This cause is before the court upon the inter- 
vening pétition of the Adams Express Company and the proofs and ex- 
hibits offéred by the parties. It is set up in the pétition that in 1883 
the Ohio Central Railroad Company was the owner and in possession of 
the railroad involved in this suit, the river division of which extends 
fronl thé towo: of Corning, in the state of Ohio, to a point in the county 
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of Gallia, on the north side of the Ohio river, and thence, crossing the 
river by bridge, to the city of Charleston, W. Va., as mentioned and 
described in the bill of complaint herein, and had duly executed a 
mortgage thereon to the Central Trust Company of New York, to secure 
its bonds to the amount of $5,316,000. On the 20th of November, 
1883, the Central Trust Company filed its bill in equity to foreclose said 
mortgage in the circuit court of the United States for the district of West 
Virginia, and on the 21st of November, 1883, upon the application of 
the Central Trust Company, and with the consent of ail parties, the 
court appointed Thomas R. Sharp receiver of said railroad, with power 
to operate and manage the same. He accepted the appointment, and en- 
tered upon the performance of the duties of the position. On the 13th 
of December, 1883, the court made an order authorizing the receiver to 
issue certificates to an amount hot exceeding $50,000, bearing interest at 
the rate of 6 per cent, per annuin ; the court finding that that amount 
■would be required for the repairing of bridges and ditching and bal- 
lasting certain portions of the roadbed, and for certain other expenses 
of maintenance, repairing, and management. It was further ordered 
that the certificates should be a first and paramount lien on the property 
of the railroad Company then in the possession of the receiver, and upon 
that which he might afterwards take into his possession. Said certifi- 
cates ivere not to be negotiated at less than their face value, and it wàs 
further ordered that the receiver should pay them out of the revenues of 
the railroad companj' received by him from time to time. 

On the 24th of March, 1884, the court entered a further order, 
authorizing the receiver to sell or negotiate certificates upon such terras 
and at such rates as he might deem proper, and might be able to obtain. 

It is further set forth that the petitioner, on the taith of thèse orders, 
bolh of which remain in full force and are unreversed, and in considéra- 
tion of receiver's certificates delivered to it by said Thomas R. Sharp, 
paid to him at varions dates beginning April 16, 1884, and ending 
August 29, 1884, $35,935.39, taking therefor certificates at par. A de- 
cree of foreclosure was subsequently entered under which the railroad 
was sold to a committee of the bondholders under said mortgage, who 
turned in their bomls in payment of a]l but a small portion of the pur- 
chase price, and thereupon organized the dépendant corporation, the 
Kanawha & Ohio Raiiway Company, executed the mortgage sought to 
be foreclosed herein, and distributetl the stock of said Kanawha & Ohio 
Raiiway Company, and the bonds secured by said mortgage, pro rata 
among the owners and holders of the bonds secured by said mortgage of 
the Ohio Central Railroad Cora[)any and said Central Trust Company; 
and that the stock and mortgage bonds of the Kanawha & Ohio Raiiway 
Company are still alniost wholly, if not altogether, held by said origi- 
nal dlstributees. 

The petitioner further sets forth that no provision was made in the 
proceedings in the United States circuit court for the district of West 
Virginia for the payment of the receiver's certificates issued to and held 
by petitioner, and that the same are wholly unpaid and due to petitioner 
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with interest; also that no notice was ever given to petitîoner to pré- 
sent the same for payment, Whereforé petitioner prays that said certif- 
icates may be declared a first and paramount lien upon so much of said 
reaity as is in the stateof West Virginia, and that out of the proceeds 
thereof it may be first paid the amount of said certificates, with interest. 
. The foUowing are by stipuiation admitted to be facts: 

(1) That on the faith of the orders of December 13, 1883, and March 
24, 1884, mentioned in the intervening pétition, and in considération of 
receiyer's certificates simultaneously delivered to it by said Sharp, the 
Adams Express Company paid to said Sharp, receiver, the sûms stated 
upon the days stated in the intervening pétition; the receiver's certifi- 
cates heing in form as shown therein. 

(2), That none of the money so as aforesaid paid to said Sharp by the 
A(Jams Express Company was used for the purposes specified in said order 
of December 13, 1883, or for any other purposes of said receivership, or 
fpr the benefit of the property held therein or of the parties to said 
cause. , 

•. (3.) . That neither the purchasers, nor their grantee, nor the Kanawha 
& Qhio Railway Company, nor the complainant herein^ knew of the 
Qxis.1;çnce of said certificates until September, 1887; and that the Adams 
Express iCoiripany never demanded ofthe Kanawha &Ohio Railway Com- 
pany payment of said certificates, nor ever in any way, until thefiling of 
its, iRtervening pétition herein, sought to enforce the alleged lien which it 
now asserts. Said certificates hâve neverbeen paid, nor the money rep- 
reseij^d thereby. 

JLt ,is,'objeçted that the certificates, having been issued upon orders 
made i\Yithout notice to parties interested,are not entitled to récognition 
any wh^rç, because the court in West Virginia bas not, after notice and 
hçaring, approved them; citing Union Trust Co. v. Illinois M. Ry. Co., 
117!U, Si 476, 6Sup. Ct. Rep. 809. It isurged that in légal effect thèse 
certificates hâve been disapproved by that court, because it directed 
a. référence for the détermination of ail claims against its receiver, and 
the report pf the référée was approved and embpdied in the final de- 
qree. of, June, 1886, and that thus the court in effect adjudged that 
nothing should be paid on thèse certificates. The objection will be 
overruled. The holding in Union Trust Co. v. lllinm M. Ry, Co. was 
that the rgceiver and those lending raoney to him on certificates issued 
on orjders made without prior notice to parties interested, "take the risk 
Qf final action of the court in regard to the loans." So they do, but the 
or^er stands until set aside; and it bas not been set aside. As to the 
suggestion that the referenpe and the confirmation of the report of the 
rpferee amounted to an adjudication against thèse certificates, it is only 
nece^sary to state the facts that petitioner had no notice of the référence, 
and did not appear, and that its claim was not presented or considered, 
afld; \a cite the old case of Ravee v. Farmer, 4 Term Ri 146, and the 
stili older case of Golightiy v. JeUicoe, Hil. 9 Geo. 3 B. R., referred to in 
the note to Éavee v. Farmer. The certificates in question were issued 
uflder an, order, which declared that they should be a first and para- 
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mount lien on so much of the property of the Ghio Central Râilroad 
Company as was then in the possession of the receiver, or as might 
thereafter corne into his possession. The court had jurisdiction over 
the parties and possession of the res, and the certificates were ordered 
for a purpose authorized by law. Under the order of the court they 
became a valid first lien upon the railroad. WaUace v. Loomis, 97 
U. S. 146, 162; Unim, Trust Co. v. Illinms M. Ry. Go., 117 U. S. 434, 6 
Sup. et. Rep. 809; Vilas v. Page, 106 N. Y. 439, 451, 452, 13 N. E. 
Rep. 743. The certificates were delivered by the receiver to the peti- 
tioner contemporaneously with the payment by the petitioner to the re- 
ceiver of their par value. The fact that the receiver appropriated the 
money is immaterial. Union Trust Co. v. Illinois M. Ry. Go., supra. 
There is no showing of any fàcts sufficient to put the petitioner on in- 
quiry. It is a joint-stock compahy organized under the laws of the 
state of New York. It had no notice of the proceedings in the United 
States conrt in West Virginia to foreclose the mortgage, and the court 
had no notice of the issuing of the certificates. Wood v. Garpenter, 101 
U. S. 135, 143, and Jesup v. Railroad Co., 43 Fed. Rep. 503, cited by 
counsel for the complainant, do not apply. In each of those cases the 
cpurt found that the complainant had knowledge of facts sufScient to put 
him on inquiry. 

The only question in the case, therefore, is whether the lien has 
been dischàrged. The real suggestion of the complainant is that by 
virtue of the sale and transfer of the railroad property the lien was 
transferred from the property to the fund. Had the purchaser been a 
party to the suit, or an independent party, and paid the purchase 
money in cash, it might well be claimed that the lien was transferred to 
the fund. But it appears from the record of the decree and proceed- 
ings of sale that the purchase was made by a reorganization committee 
of the bondholders, who paid in only money enough to meet the costs 
and other expenses of the case, and for the residue turned in bonds. 
Under the decree of confirmation the conveyance was directed to be 
made, and was made, expressly subject to the payment of any suras 
which the court might thereafter direct to be paid in cash on account of 
■the purchase money, and a vendor's lien was ordered to be reserved in 
fhe deed upon the property and premises conveyed for the security of 
such payment, with the right to resell if such payment should not be 
made within 30 days after an order of court directing it. Thèse pro- 
visions of the decree were incorporated by récital in the deed to the 
purchaser, and subsequently in the deed made by the purchasing com 
rnittee to the Kanawha & Ohio Ràilway Company. It follows logically 
and necessarily that the lien, which would hâve been transferred to the 
fuhd had the purchaser paid in money for the property, was preserved 
against thie property itself, the récitals in the deed havingall the force of 
covenants running with theland, and binding upon any one who should 
acquire the title. The précise point was adjudicated in Vilas v. Page, 
106 N. Y. 439, 13 N. E. Rep. 743. Andeews, J., at page 454, 1Q6 
JS[. Y., and page 747, 13 N. E. Rep,, says: 
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"If tbp t»t|FChaserS,<xn thlianîe, whetber bpndboWers or third persopa, had 
paid the puirçhase mone^in casfi, or sepured Its payment, ihere WQÙld, we 
cpneeive, bé npdoubt thàt tlie lien wouW be traiisferred to the ptoeeeds. 
ïhere would then bé a Substitute for the thing sold, upon whicb the lien 
woiild attach, relieving the land in the Iianda of the piirchasers. But it 
coald not haVe been the intention of the court to make a constructive pay- 
nient on a purchase by the mortgageesî tlirutigh a cancellation of the rqoit- 
gage debt, équivalent to an actual payraent, so as to lelieve the property fiom 
the charge. Such a li^n would be illusory merely, iiaving no substantial 
quallty. The purcliasers cannot claim to bave the premises purchased dls- 
chargë'd frotn the lien. " 

, [This court has the power to enforce the lien. A portion of the line 
of the railroad sold is within its territorial jurisiîiction, and proceedings 
anciUarj to those conducted, in the United States circuit court in and 
for -Ity^est Virginia were conducted hère. In Svxmn v. Clark, 110 U. S. 
602, 4 Sup. et. Rep. 2^1, the lien of receiver's certificates was enforced 
in aij iiviependent suit. 

Th^ petitioner has not been guilty of lâches. The receiver's certificates 
wenç; jpractically call loana, and the petitioner had the right to assume 
that the receiver, the court's officer, would notify it when the loan waa 
to^palled or the nioney paid. 

The (iécree will be in favor of the petitioner for a lien, prior to 
the çomplainant's mortgage and to any clairas against the Kanawha 
Kailway,Gouipauy, l'or the amount of the certiiicates, with iuterest and 
costs. / 



DuttTTp Stokage & FoBWAEDiNa Ck). d al. v. Prentice. 

(Circuit Court, D. Mtnnesotch Tliird Division. June 20, 1893.) 

■ I "Hit •• ' ■ • 

DeBD— DmORIPTIOX— FT.OAT. . 

Aài^fà described the land Qonveyed as beginning at a certain rock and mnning 
tbence ooe m^le east, one mile nortb, one mile west, and one mile soutli, to place of 
beginning, aod also statéd that it was tbe land set off to a certain Indian under a 
treaty ii^ittl 'the governfnent. Tbe Indian bad previously selected bis land as "a 
tract oi>s m\i^ square, tbiS exact boundarles of whicb may be defined when the 
Burveys arétnade. " Aftéi- tlie deed wàs given, the Indian's land'was located and 
patcnted^o asiito inoludeifour distinct but adjacent parcels, no part of whicb lay 
within tbe boundaries named in tbe deed. HeUl, that the deed was not a iloat, bat 
attacbéd to thé desCribed iànds, and in the absence of mistake could not be con- 
atruéd ta pass title to anr of tbe patenied iands. 

In Equity* Bill to establish title to lands. Decree for complainants. 

Stateiuent by NeIvSon, District Judge: ; 

This action was begun in April, IsyOj by the Duluth Storage & For- 
wardibg Gompariy and the Duluth Street Railwny Company on their 
own liehalf, and alsoon behalf ôf ail «th«resimilarly situated with rei'er- 
ence to thé subjeot ofithê acti<jn who might thereaiter corne in and be 
jointïd as parties thêreto. The lands, of which; those in controversy are 
a part, were patented in severalty^ and in four distinct but adjacent 
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parçels, by tfee United States, Ççtober 23, 1858, to one Benjamin Arm- 
Btrong,,^nd three pther relatives of thei Indian chief Buffaîo. Armstrong, 
having guGoeeded to the interest of the other patentées, conveyed an un- 
divided one half of the entire tract to Cash & Kelly, October 22, 1859, 
and the other undivided half to John M. Gilman, August 31, 1864. 
Thèse grantees, and those claiming under them, in 1870, caused the en- 
tire tract to be platted into town lots, about 2,600 innumber, which now 
lie in the center of the city of DuluLh. The 677 complainants herein, 
■who are about twothirds of ail the présent pwnersof the lots so platted, 
hâve, as to their respective lots, succeeded to the interest thus acquired 
by Cash & Kelly and Gilman, and unité in this action to quiet title 
against the défendant, who claims, adversely to the Gilman title, an 
undivided half of the entire tract, by virtue of a deed from Armstrong, 
made prior to the issuance of the patent, the origin of which adverse 
title was as follows: The patents to Butfalo's relatives were issued in 
pursuance of the foUowing clause in the treaty with the Chippewa In- 
dians of Lake Superior, signed September 30, 1854: 

"And béing desirous to provide for someof bis connections, who hâve ren- 
dered bis people important services, it ia agreed tbat the chief Biiftalo may 
sélect one section of land at such pince in the ceded territory as he may see 
fit, wbich shall be reseived for that purpose and conveyed by the United 
States to auch persuu or persons as be may direct." 

On the day of the treaty, Chief Bu ffalo appears to hâve made, under 
me foregoing clause, the foUowing written sélection, which, in Febru- 
ary, 1856, was filed in the office of Indian affairs: 

"I hereby sélect a tract of land one mile square, the exact boundary of 
wbich may be deQned when the surveys are made, lying on the west sliore of 
St. Louis Ba,y, Minnesota territory, immediately above and adjoining Minne- 
sota Point; and I direct that the patents be issued for the sarne, according to 
the above-recited provisions, to Shaw-bwaw-skung or Benjamin G. Arm- 
strong, my adopted son, to Matbew May-dway-gwon, my nephew, to Joseph 
May-dway-gwon and Anton May-dway-gwon, bis sons, one quarter section to 
eacb." 

September 17, 1855, the May-dway-gwons united in an assigiiment 
to Armstrong of ajl their interest under the treaty. September 11, 1856, 
Armstrong executed to Prentice the deed upon which he bases hisclaim 
of title. . It is a quitelaim deed of an "undivided one half of ail the fol- 
Jowing described pièce or parcel of land situate in the county of St. Louis 
and territory of Minnesota, and known and described as follows, tp wit: 
Beginning at a large stone or rock at the head of St. Louis River Bay 
nearly adjoining Minnesota Point; commencing at said rock and running 
east one mile, north one mile, west one mile, south one mile, to the 
place of beginning, — and being the land set off to the Indian chief Buflalo 
at the Indian treaty of September 30, A. D. 1854, and was afterwards 
disposed of bysaid BufFalo to said Armstrong, and ie now recorded with 
the government documents." Concurrently with the exécution of this 
deed, Prentice and Armstrong joined in a contract reciting that the latter 
had that day deeded to the former "a certain pièce of land," describing 
it substantialiy fts in the deed, and agreeing that for the considération 
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Prentîcé waa to furnîsh Annstrong sùch money and provisions as rnight 
be necesisaty td go on and erect a bouse on said land and live tbereon, 
and toassiët bim at Wâsbingtoti in perfecting bis title, Armstrong at tbe 
same time agreeing to move at once upon and oceupy tbe land, The 
govemment survey of tbe townsbip in which tbe lands in controversy lie 
was net made until the year 1857. The large rock referred to in the 
Prentice deed was a prominent, natural landmark, and is well identified 
by the évidence. It is admitted that uo part of the lands finally patented 
undèr tbe treàty and berè in controversy lie within tbe square mile of 
land rUnnin^east and aèrthof said rock. 

Wrh. W. BiUson, {Geo. BV Youn^, of counsel,) for coraplainants. 
' Kitchd, Cohen & ShaiSolJohnF. DUbn, and Elihu Root, (Samtid B. Œarkei 
of counsèli) for défendant; 

Nelson, District Judge, Çafier stating ihefacts.) Tbis suit is brought to 
establisb, as against the défendant, the titles derived from John M. Gilman , 
whose immédiate grantors weîe Benjamin Armstrong and wife,under a 
deed dafed A-ugnst 81, 1864*' The defendant's claim must stand or fall un- 
der bis deed fr6m Armstrpngand wife,dated Septemberll, 1856. If the 
titlé bf Gîlraan is susta!inèâ', thè feomplàinants must 8ucceed,as tbeyall 
trace title thi-ougb him. Arnistrong's title, conveyed by tbis deed, is 
claimed to be derived under a tr^âty "with the Chippewa Indiansin 1854 
àt La Pointé on Madàline islàhd in Lûke Superidr, and under'the sélection 
of Cbief Buffaio, accordingto thé provisions of the treatyand appointment 
by Buffaio that the lânds éielected by bim should be conveyed by tbe 
United States to Armstrong arid thrèe other relatives. The interest un- 
der the treaty of the tbree relatives. was assigned September 17, 1855, 
to Armstrong. Tbe question wbich must détermine tbe rights of tbe 
parties to.this controversy bas been before this court in several ejectment 
suits btought by this défendant against persons claiming under Gilman, 
(see 20 Fëd. Rep. 819; 43 Féd. Rep. 270;) and in one instance a case 
was reviewed by the suprême court of tbe United States and tbe con- 
struction by tbis court of the deed from Armstrong to Prentice affirmed. 
PrenMcev. Stearns, 113 U. S. 435, 5 Sup. Ct. Rep. 547. It is true, ad- 
ditional testimony is taken in this suit by tbe parties under objections 
from each. The objections noted by tbe défendant to the testimony of 
MèSsrs. Ray, Garey, McFarland, and others are oVerruled. I am inclined 
to think this évidence is relevant. The admission of traditionary évi- 
dence in cases of boundary is admissible, and Cbief Buffalo's sélection 
under' the tiféaty was a matter of peculiar interest to tbe people in gén- 
éral wbo wéte about to make or had màde settlement upon government 
land in that'loéality, and so the déclarations màde by Cbief Buffaio be- 
fore bis déatb; and those of Armstrong to tbe persons camping with bim ' 
at Endioû, are admissible, tbe former as tending to sbow that tbe Buf- 
faio sélection lays east of the large tock mentioned, and tbe latter being 
relevarit as also tending to sbow that it did, and that Armstrong fuUy 
recognized tbis location, and tbat the deed from bim to tbe défendant 
of September 11, 1856, was intended to convey an undivided one balf 
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of a described mile square lying east of the large rock, just as ît states. 
The written contract between the parties contemporaneous with the deed 
is also admissible as throwing some light on the intention of the parties 
when the deed was executed. I am also inclined to the opinion that 
the doçumentary évidence from the land department at Washington 
showing the correspondence between officiais of the Indian and land de- 
partment are admissible; but, giving fuil weight to such testimony, it can- 
not oVerthrôw the conclusion which the court must reach from a consid- 
ération of ail the évidence in the suit. The argument of the defendant's 
counsel'is based upon the theory urged in the ejectment suits that the 
interest conveyed by Armstrong to Prentice was in the nature of a float 
to attach to any land afterwards patented under the treaty, and not to a 
spécifie tract. This view of the case has never been adopted by this 
court, and it was held adversely to the défendant in the case before the 
suprême court of the United States. But it is urged that there was a 
mistake in the east and west lines as described in the Prentice deed, and 
that there should be a reversai of thèse lines by this court, which, if 
done, would include a large tract of the land claimed by the complain- 
ants. The witness EUis, who drew the deed, testifies that he inserted 
the starting point and the boundaries given him by Armstrong, and 
Armstrong himself testifies that he dictated the description by boundaries 
tô Préiiticé,' and I can find no évidence showing that there was a mis- 
take in the spécifie boundaries. On the contrary, if we are right in the 
conclusion from the évidence, Armstrong expected to acquire under the 
treaty the square mile lying east and north of the large rock, and that 
is ail the land he claimed. There are many minor points urged by the 
defendant's counsel, but, in the view taken by the court, none of them, 
if decided in favor of the défendant, would bar the relief claimed in the 
complaint. Decree ordered for the complainants. 



Graves v. Davenport et àl. 
(IHstrict Court, N. D. IlllnoU. June 8, 1893.) 

1. WlTNBSSBS— CBKtolBILlTT— ADVEBgE PABTT AS WlTNESS. 

A complainaat who has oalled défendants as hia witnôssea is bound by whatthey 
say, and cannot ask the court to disbelieve them, or to inf er that they hâve testifled 

falsely. 

2. HUSBAND AND WlPE— PrOMISSOBT NoTE — CpNSIIJÉBATIOH. 

A, wife gave to her husband$l,100 inherited by her, with whiob he bougfat a farm. 
He afterwards sold the farm, and with the proceeds bought another farm. "When 
he wished to sell the second farm his wife refused to join in the deed unless some 
provision was made for her mouey, which he had had for 18 years, whereupon he 
gave her his note for $8,000. Held, that the note was given for a good considéra- 
tion. 

8. Pabent and Child— Compensation tob Services. 

Whçre a son works faithfully for his father on a farm for 10 years after his 
majority, his services are a good considération for the father's promise to pay him 

«6,042. ■ . 

v.50Kno.ll— 56 
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In pÀi^^oqneideratlon oià çonveyanceby aTatnertô hls aoD, thé sonqfn^éd to 

' 'asBpMdettnid''pay adebidtcitô bfismothdr'v ! He l^hereupon mortgbged Ms'lAndtohls' 

: xm^pr]^ ttrçtber for t^e çeœssary amount, reoeivlng from the brotber a check on 

f Mn|^t M? wi^ich werê no lunds to pay it. Tbecbeckwas givèn to tbe mother in 

' pajfment of her claim, aiid she afterwàrds exchanged it for ber brottaer's note. 

Tt^ïlatiier was at tbe tlmo ^ankrupt, but tbe otber parties, bad no knowledge of 

tbat ^ot. Seld, that thé way in wbich the debt was paid wàs not sùffibientto shovr 

a éoiigpuàcy to dëfraud thé father's créditera. 

In Equïtyi Bill by Amos C. Graves, assignée in bankruptcy of 
Therbn Davenport, against Josephus Davenport, Peborah Pavenporl, 
and Coi Strartout, to set aâide certain coq veyances on the ground of 
fraudv ■ -''i' 

GhxvrUi Wheaton, for complainant. 

H.iH. Cody and Mark Bangs^ for défendants. 

Blodqett, District Judgë. This is a biU in equity by the assignée of 
Theron Davenport, a bankrupt, seeking tô set aside certain convenances 
of réal and Personal property made by the bankrupt to the défendants 
Josephus Davenport anÎDeborah Davenport, on or aboat the 6th day 
of Novëmbèr, 1877. It appears from the proof that on the 6th day of 
Novenjber, 1877, the said Theron Davenport, who was then, in fact, in- 
solvent, inade to his soni thé défendant Josephus Davenport, a convey- 
ance of a farm situated in-Kane county, Dl., containing about 348 acres 
of land, for the nominal or expressed sum of $13, 928, and that he also at 
the same; time, made to the said Josephus a billof salflpf mostof thelive 
stock and fairmingimplèmenté upon said farm, forthe expressed considéra- 
tion of $3,800.' The assignée seeks by this bill to set aside this convey- 
ance, on the ground that at was fraudaient as against the creditors of 
Theron Davenport, the bankrupt. 

The évidence in the case is meager, in many respects fragmentary, but 
the foUowing facts may be said to be clearly established by it: The 
bankrupt, Theron Davenport, had been, for several years prior to the 
transfer in question, in possession of the farm. His son, Josephus, who 
at the time of the transfer was about 32 years old, had resided 
with hira from the time he i^eacbed his majority, had devoted him- 
self faithfully to managing and conductihg the affairs of the farm, 
with no spécial understanding between hiniself and his father as to 
the amount whîch he was to receive for his services, except that the 
father had frequently assured Josephus that he WQuld do well by him 
if he would stay with Mm and carry on the farm. For 10 or 12 
years before the transaction the bankrupt, Theron Davenport, had 
been engaged in buying and selling cattle, and trading in live stock 
generally, ' havihg givfett but little, if àny, attention to the affairs of his 
farm. He was in good crédit, and genèrally reputed and believed to 
be a man of ample means. But for some time before the transfer 
of the farm to Josephus, Josephus had been împortunate to bave the 
amount which was due him, or which he was to receive for his serv- 
ices, detèifmined, and for a settlemënt ^ith his father; but his ap- 
plications in that regard had been (ieferred and postponed by the 
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father by one excuse an4 another until finally, just prevîous to the 
transfer, he proposed to Josephus to convey to him the farm, which 
was then gubject to a mortgage of $3,000, in full satisfaction of what 
he owed Josephus for his services, which they had adjusted a ïew days 
previously at $5,042, and thathe., Josepfius, should pay enough money 
to liquidate and pay a claim which was held by the défendant Deb- 
orah Daven port, the wifeof the bankrupt, against her husband, araount- 
ing, including interest, to $5,885.83, and inat he would assume and 
pay the $3,000 incumbrance upon the farm; thus making the pur- 
chase price for the farm, as above stated, $13,927.83, which was 
équivalent to about $40 per acre for the land. At the same time the 
bankrupt made a bill of saie to the défendant Josephus of most of 
the live stock and farm ira|)lement8 upon the farm, the considération 
for which was an agreement on the part of Josephus to pay certain 
indebtedness of his father's, for which he, Josephus, was holden as 
surety, amounting to $3,800. 

The bankrupt law, as it stood at the time of this transaction, re- 
quired that, in order to entitle the assignée to recover back any pay- 
ments or property transferred on the ground that it was a fraudulent 
préférence or a fraudulent transler, the person receiving the préférence 
or transfer should know that the grantor was insolvent, and that the 
eonveyance or pay ment was made iu iraud of the provisions of the 
bankrupt act. 

In support of the allegaticins of the bill the complainant relies main- 
ly upon the testimony oi the bankrupt and thetwo défendants Josephus 
and Deborah Davenport. He bas called upon them to testily, and 
made them his witnesses in that behalf. The défendant Josephus 
testifies that he did not know at the time he received this property 
that his father was insolvent, or that he owed any other debts than 
those which were canceled or prDvided for under this transaction. 
That he supposed that by this transaction his father virtually provided 
for the payment of ail his indebtedness; that his father kept no books, 
and that he was not aware that he was involved in debt. The de- 
fendant Deborah Davenport testifies that she did not know that her 
husband was involved in debt. She supposed that ail the indebted- 
ness he had was what he owed to herself and her son, and she had no 
idea of any other indebtedness. She was laboring under the belief that 
he was in prospérons and independent circumstances, aside from his in- 
terest in the larm. This testimony is attaeked by the complainant's 
counsel upon the ground that it is improbable and incredible that thèse 
two witnesses, bearing the close relation they did to the bankrupt, should 
not hâve known more about his affairs than they testified they actually 
did. I do not think, in the light of the testimony of thèse witnesses, 
that their ignorance in regard to the extent to which he was involved in 
debt is improbable, or unworthy of beliéf. The bankrupt was a trader, 
engaged in the buying and selling of liye stock away from his farm, 
kept no books to which either his wil'e or his son had access, and made 
no disclusures, as the pruof shows, to them of his flnanoial conditiop. 
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The 'ëôn Was empioyed tapon thé fàrm, took no part în the -'^sling in 
ïivè Stock by his father, and had no occasion, therefore, to become fa- 
niiliar with the financial condition of his father growing ont of his deal- 
ings. There ia no presumption that the bankrupt disclosed his financial 
condition to his wife, and notiiing in the record contradicts her déniai 
of the fact that she did not know of his insol vency . The only testimony 
wliich complainant has introduced, aside from that of the défendants 
Josephus and Deborah, which tends to charge either of them with any 
knowledge of the insblvehcy of the bankrupt, is that of oneFarren, who 
testified to a conversation had with Josephus about the time of the ad- 
judication of bankruptcy, in which Josephus sàid, or in which he says 
that Josephus stated, that his fathei- had been insolvent three or four 
yeafs: Tais witness îs wholly contradicted by Josephus Davenport, 
and, '«rith the improbability of his having made such a statement to a 
compàrft'tively entire Etranger, I am inclined to believe that Davenport's 
statement is true. Aside from this, however, this testimony of Farren, 
it setsms to ine, shoùld be exclu ded from the considération of the court 
ontheground that this complainant, having called Josephus Davenport 
to testify, cannot be allowed to inipeach his testimony. In thia con- 
nection I may alsoadd that the complainant, having called both Josephus 
and Dèborah to testify in the case, :and presented them as reliable wit- 
nesses, ië bound by what they say, and cannot ask the court to disbe- 
lieve them, or to infer that they bave testified falsely , and that they must 
hâve had, as is insisted by complainant, actual knowledge of Theron 
Davenport's insolvenoy . I am therefore quite clear that the complain- 
ant' ha,s failed to prove that either of thèse défendants knew of the in- 
sdlvencyof Theron Davenport at the time they received payment in full 
upon their respective demiinds against hira. 

The complainant iûsists further, however, in regard to this feature of 
the casôj that the bankrupt tvâs not indebted to his wife, Deborah 
Davenport, and that, therefore, the payment to her was frauduleritl 
The proof shows that aoon after the marriage of Theron and Deborah 
Davenport she received from her grandfather's estate about the sum of 
$1,100, which she gave over to hér husband, to be used in the purchase 
of a farm» This occurred about 1850. A farm was purchased; and 
after about 10 years it was sold, and with the proceeds another farm 
was purchased. After a few years Theron Davenport wished to sell 
the second fàrm, and hia wife then declined to sign a deed releasing 
her dower and homestead right in that farm, unless some provision was 
made for her money, as she called it, which had been invested in the 
original faf m; and at that time, as the considération of her signin* 
the deôd of the second farm, he gave her a note for $3,000, which 
represetited the original $1,100, and about 18 years' interëst. The farm 
tlow in question was purchased with the proceeds of the second farm, and 
Mrs; Davenport had bontinued to hold this note j' which, by its termsj 
was du© one day after date, and drew interëst at the rateof 10 per 
cent, per annum until the transaction between her husband i and son 
on the 6th of Nôvember. In the light of the Illinois authorities, I 
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think this note was given upon a good considération, as between Mr. 
and Mrs. Davenport. He had had her money, and there was an obliga- 
tion on his part to recognize her right to a substantial interest in the 
property which had grown up from the investment of her money. So 
that when she demanded a récognition of her right in 1868, at the 
time the second farni was sold, I hâve no doubt that it was entirely 
compétent for him to do so, and made the note for $3,000 to his 
wife a good and binding obligation. The Illinois cases referred to 
are McLaurie v. Partlow, 53 111. 341; Bridgford v. Riddell, 55 111. 261. 
But aside from this, the proof also shows that she declined to sign the 
deed for tbe second farm, and release her dower and homestead rights, 
except on condition that he should give her this note, and that, of it- 
self, would make a sufBcient considération. Yazd v. Palmer, 81 111. 
83; Medsker v. Bonebrake, 108 U. S. 66, 2 Sup. Ct. Rep. 351. 

It is also contended that nothing was due from the bankrupt to his 
son, Josephus, at the time of the sale of the farm, and that, therefore, 
the pretended allowance of $5,042 on the purchase money for Josephus' 
service was fraudulent. I think, however, the proof shows . that the 
son had rendered faithful and meritorious service for his father for up- 
wards of 10 yearsj'that the amount agreed upon between himself and 
the father was not extravagant, under the circumstances, and shows 
no évidence of a fraudulent intent. 

Much is said in the briefs and argument of counsel for the complain- 
ant in regard to the way in which the claim of Mrs. Davenport was. 
paid. The proof shows that Josephus understood when he agreed to 
take the farm on the terms proposed by his father that he was to raise 
money enough to settle the claim of his mother againat his father; that 
his expectation was to raise this money by a mortgage upon the farm, 
and he had started lor Aurora to make negotiations for that purpose, 
when he met the défendant, Coe Swartout, and on mentioning ïç) Swart- 
out the purpose of his visit to Aurora, Swartout at once proposed to 
loan the money necessary to pay the debt to Mrs. Davenport, and. take. 
a mortgage upon the farm. Swartout is the brother of Mrs. Davenport, 
and, as the proof shows, was repnted and believed, both by Mrs. Daven- 
port and Josephus, to be a man of quite indépendant means, a farmer re- 
siding in Seneca county, N. Y., with means to the estent of $80,000 or 
over. Josephus acoepted this proposition made by Swartout, and a mort- 
gage was made to Swartout upon the farm to securethes,umof$5,885.83, 
being the amount due Mrs. Davenport from her husband, and Josephus 
received from Swartout $1,400 in money, and a check upon a bank in 
Ovid, Seneca county, N. Y., for $4,485.83. Josephus then passed 
over to his father, Theron, the check and the money he had received 
from Swartout, and Theron delivered them to his wife, and took up his 
note. Subsequently an arrangement was made between Swartout and 
Mrs. Davenport by which she surrendered the check to him, and took 
his note for the $4,485.83, payable six years after date, with interest 
at 8 per cent.' per annum. The complainaiit bas introduced testimony 
iending to provè that Swartout was not a money lender, and had, no 
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mônewiiil'thfé bânk oh which l^is cbeck wfts drawn, *iHd not auflSicient 
me{iii8atiihftiid with whioh to hâve made good th© oheck at the bank. 
THisqvtefttàoiB hasj however, itSedms to me, become wholly immaterial, 
and is really eliminated from the controversy by the fact that the check 
was Btirrëridered, and Mrs. Davenport took in lieu thereof the note of 
Swartout, with which she was entirely satisfied. It is insisted ou the 
part of the complainant that, tak«il altogether, the transaction between 
the bankrupt and his wife and son^ and the transaction between the son 
and SWàrtôtit, and Swartout and Mrs. Davenport, shows a conspiracy 
on the paTt of thèse parties to defraud the creditors of Theron Daven- 
port. ït is sufficient, however, I think, to say that thèse parties, who 
hâve been examined as witnesses, ail deny any such conspiracy, deny 
thaï they knew there were any creditors to be defrauded, and deny 
any bad ïaith in aûy of the transactions which are attacked by the 
biÛ. And whatever may bave been the purpose of Theron Davenport 
in making the cbnveyance to his son, the case, as I bave already said, 
entirely la^ks proof of any knowledge on the part of the son or wife 
of a fra adulent intent on the part of the bankrupt. With regard to 
the sale of the Personal property by the bankrupt to Josephus, the 
évidence is ' olear, and I may say undisputed, that Josephus was 
responsible as surety on his father's paper for the fuU amount of $3,800; 
that the property probably would not bave sold for more than that 
amount, iiddit is doubtful, I think, if it would hâve brought the 
amount for which Josephus was liable. He agreed to takethe property 
and pay thèse debts, as he supposed, thereby relieving his father from 
ail indèbtedness, and hehaa paid the debts as he agreed. The trans- 
action doès itot, as it seems to me, show any évidence of fraudulent 
intent, so long as there îs no proof Of any knowledge of the father's in- 
solvency» 'For these redénns I am of opinion that the complainant bas 
not màde oat'ft case by the proof which entitles him to hâve this con- 
veyanceâët Mde, and tliat the bill should be dismissed lor want of 
equity;i-;'5 ,!"• 



J JoHNSTON ». Canadian Pac. Ry. Co. 

(Circuit Court; i>. Vemuynt. June 20, 1893.) 

MASTRlt ATTP SBRVANT^NBGlIOISÎtOB— RitLWAT BRAKUMAN. 

Tbe ipere 8tttrliD(; of a freight traiq iinexpectedly to a brakeman, wTio Is thereby 
throwo fi'otU fhé reai- car, is not actionable, uuless such startiug was suddeuly, 
TiolentlyiOrlnegligentljrdone. ' 
BaME:- l.NCOMPBTaST Conpuotob— Pj^bapinq. 

A brakënliàtl, suing for Personal Injuries allégea to rèsiilt from tbe known incom- 
pétence of'lbe conductor, need nOt set out the pariiculars of the condactor's 
iDcampetetUï:{r, , 

SaME— L.I|ilTATION OP ACTIO:f87-C0NFLI0T OF LaWS. 

It) ah àctioh In Vermont bè a ratlviray brakeman agalnst the company for Per- 
sonal injuries occasloaed in; ttie prpvlnoe of Québec, Cau., défendant in its pleaa 
set out "a gênerai law of the province of Québec, " "that ail suits for any damaga 
or injtirjr aiibtaiaed by rèasou Ot thé railway shall be InsUtuted within 13 
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months." Sélâ, that this was a mère gênerai statute of .Umltatlons, and as the 
right of action is given by tbe cotnmCn law, and nôt by thd statulie, the statote of 
limitations of Vermont should govem. 

At Law. Action by William Johnston against the Canadian Pacific 
Railway Company to recover for personal injuries. Heard on demurrers, 
pleas, and replication. 

Gilbert A. Dnvis, for plaintiff. 

Jod C. Baker, for défendant. 

Wheeleb, District Judge. The plaintiff haa declared in two counts, 
— one for being thrown from the rear car of a freight train of the défend- 
ant, where he had been placed as a brakeman, under the caboose which 
had been detached and was foUowing slowly, by the, to him, unex- 
pected starting forward of the train ordered by the conductor represent- 
ing the défendant; the other for being ao thrown through incompetency 
and unfitness of the conductor, known before to the défendant. To thèse 
counts the défendant bas pleaded the statute of limitations of the prov- 
ince of Québec, in which the cause of action accrued, of one year upon 
ench causes of action, both with and without aileging résidence of the 
plaintiff in that province. The plaintiff bas traversed the résidence in 
those pleas aileging it, and demurred to those net aileging it; and the 
défendant bas demurred to the traverse. The demurrers reach back to 
the ârst defect in the pleadings, and bring in question the sufficieucy of 
the déclaration, and the opération of this statute. 

The gist of this action is négligence; and, although the starting for- 
ward of the train is alleged to bave been done by direction of a repré- 
sentative of the défendant, it is not alleged to hâve been done suddenly, 
or violently, or negligently, otherwise than as it is alleged to bave been 
done unexpectedly to the plaintiff. Therefore nothing actionable is al- 
leged in the first count, unless a brakeman at the top of the rear car of 
a freight train is entitled to notice before the train is started forward, 
and to start it unexpectedly would, of itself, if injurions to him, be ac- 
tionable. But freight trains must necessarily be, at times, slowed up 
and started up; and, if carefuUy done, the starting up would lurnish no 
ground of action, although done unexpectedly to such a brakeman. 
The first count fails, therefore, to set out any actionable négligence, 
either in doing what should not hâve been done or in negligently doing 
what was done. 

To furnish compétent, fit conductors, or those reasonably supposed to 
be such, waa a dutv resting on the défendant. Railway Co. v. McDanîels, 
107 U. S. 454, 2 Sup. Ct. Rep. 932. The second count sets forth a 
failure tofulfiU this duty, and an injury to the plaintiff through that. 
The particulars of the incompetency or unfitness are not set out. That 
they should be is argued to be necessary, because actionable négli- 
gence must be set out. But the négligence of the conductor is not what 
ia actionable; that of the défendant, in placing such a conductor over the 
plaintiff, is. The conductor was an instrument whose defects need not 
be with paiticularity desoribed. Barber v. Essex, 27 Vt. 62. Beaides 
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tbis, Ws Incompetency and unfitness may be understood to relate to 
Btarting up a train unexpectedly to brakemen situated as the plaintiff is 
alleged to bave been. This count seems to be saffîcietit. 

That tbe statutes of limitation of the forum, and not tbose of the 
place, generally prevail, is not, and could not well be, disputed. 
M^Elmoyle v. Cohen, 13 Pet. 312. But that the efifect of the law of the 
province is to give a cause of action for a year only, as some contracta 
do, is urged. Riddlesbarger v. Jnmrance Co., 7 Walî. 386. The action, 
however, is founded upon the common law, which is understood to pre- 
vail eveïywbere, and not upon any peculiar law of the place, which 
would hâve to be pleadèd. The statute relied upon is set out in thé 
pleas a8 "a gênerai law of the said prt)vince of Québec," "that ail suits, 
for aïiy damage or injury sustained by reason of thé railway, shall be 
infetitûled Witbin twelve months next after the time that such supposed 
damage is sustained i and not afterwards." This seems to be an 
ordiîiai*y statute of limitation, not affécting the cause of action in any 
way, i>Ut only the time witbin which a suit upon it, in the courts where 
the laW :p!revails, must be brought. The pleas are therefore bad hère. 
Bàd pleas lirouid be good enough for a bad déclaration, but as one 
count in tMs déclaration isgood, and the pleas profess to answer both, 
thé demu*rôr to the pleas must be sustained; and, as a bad replication 
is good ebough for a bad'plea, the demùrrer to the replication must be 
overraledl Demùrrer tO pleas sustained, and tbose pleas adjudged in- 
suffîcient. Demùrrer to replication overruled. 



Colorado Cent. Consolidated Mm. Co. r. Torck. 

{Cii-euit Court of Appee^, ElgMh CireuiU May 9, 1892.) 
TSo.*Si. 

1. UnnlS 1*1» MïKlNG — EjBOtl*ENT— Depbnbes. 

In:elec1arient.foi! a mining plaim, the issue ralsed by the pleadîngs was wliether 
plaintif was tbe oWner and eotitled to tbe possession of an alleged vein having ils 
apex witbin bis location, after tbe sàme bad passed nnder tbe side Unes of an ad- 
joining claitu.: Held, that it was not a change of the issue to défend upon tbe 
groupa that both parties bad the apex of eeparate vains within the boundarles of 
tbeir clâiàik, Which veins, in desoendlng, became unlted within the side Unes of 
def endant's claim : and that therefore défendant was entitled to bold ail of the vein 
f rom the ppiàt of junotion downward. 
8. eAMB—IiiboitaisTBNT Repenses. 

Défendant was also entitled to set up that tbe alleged vein, having Its outcrop lu 
plaintifC's olaim, was npt a separate and independent vein, but simply one of numer- 
OUs ore chantièis, whicn tbgether forméd ohe broadlode having its apex partly in 
plaintifl'S' «nd partly toi défendantes olaim; and itwas immaterial that thèse dé- 
fenses were Jnoonsistent in the sensé that proof of one was necessarily disproof of 
tbe otbèr, ' f or in' ejeotment défendant may set up anytbing tending to disprove 
plainiiS'S gênerai olaim o(ownership and right of possession. 
S. BiiME— Aj>jqini|70 Ci^ms^Pollowino Veins. 

The right of a ininè owher, under Rev. St { 3322, to follow a vein whose apex lies 
within thebOUndaries ùf bis claim beyond tbô vertical side Unes tbereof and within 
the linQ« of other claims, is not conflned to cases in which tbe claim thus entered 
Is held unàer a junior patent or certiilcaté, and tbe relative dates of tbe patent» oz 
oerfificates arâ immaterial. 
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WheM a T^n npon whloh a location resta, after being f oUowed for a cocslderabla 
distance, forks and passes out through the slde Une of tlie location, ao cnat the out- 
crop of one fork ia on an adjolning claim, tbia whole fork belongs to the owner of 
the latter claim. 
Bame— Bjbotment— Vbbdiot— Dbscmptioh. 

In ejectment to reoover a minlng vein the complalnt described the premlsea aa 
**80 much of aaid AUunde Tunnel Lode No. 9 mining claim and premlaes aa liea 
beneath the depth of 800 feet beneath the aurface of the ^round, north of thenorth 
aide Une of said Aliunde Tunnel Lode, cartying: said north Une down vertically, 
and from thence on the pitch of aaid lode northwestwardly, and measuring thence 
along the Une of aaid AUnnde Tunnel Lode No. 2, a distance of 600 feet next westof 
the nortbeast Une of said claim. " Held, that a verdict in f avor of plaintiS for "the 
lode and premiaea deacribed in the complalnt" deaorlbed the premiaea with auJB- 
olent accuracy. 

. BAMB— JUDOMENT— APPBAL. 

The f act that the court in entering final judgment did not award to plaintiff ail 
the premises to wliich he waa entitled under the verdict, afCorda no ground of com- 
plaint to défendant. 

, Appeait— Presumptions. 

Where the jury, after retirlng, are recaUed at their own reqneat, and given addl- 
tlonal instructiona, in the absence of counsel, and there is no showing as to tberea- 
aons for such absence, or wbether any efforts were made to secure their présence, 
It wUl be presumed on appeal that tlie court acted with regularity and propriety. 



In Error to the Circuit Court of the United States for the District of 
Colorado. Âffirmed. 

Statement by Thayer, District Judge : 

This was an action at law, brought by the défendant in error to recover 
possession of a mining lode or vein known as the " Aliunde Tunnel Lode 
No. 2," situated in the Argentine mining district, Clear Creek county, 
«tate of Colorado. The plaintiff in error, who was défendant in the lower 
court, is the owner and is in possession of three mining claims known 
respectively as the "Colorado Central," the "Subtreasury" and the "Col- 
orado Central Extension" claims. The Aliunde claim belongs to the de- 
fendant in error, and adjoins the Colorado Central claim on the south, 
and at its northern end also abuts against the Subtreasury claim. The 
accompanying diagram (plat B) shows with sufficient accuracy the rela- 
tion of the several claims to each other, their gênerai direction, and the 
manner in which they adjoin, and in some places overlap on the surface 
of the earth. 




Ther^on çf country where thèse claims are laid ismountainous, an(} 
ti)e «orfacé, Ks broken tô a coiisfàs^tilé extent by fidges and ravines. 
As"»- feneral raie the granité— or, as it i» usually tèrmed, the "country 
rock " — in which the ore fissures are found lies froip 50 to 100 feet be- 
tew-Jth* surface of the earth, anddàicovered to thài 4epth with a slideoi? 
I^'g^' frpDd thé tnountains, consîsting of loose gravai ahd detached boul- 
dérs. By reason of that fact, as tbè évidence shows, it is and was a dif- 
fîcylt tà«k to tnace the true appx or outcrpp of t^' yein at the surface of 
the oc«ilntry ipck. On the trial in th© Jower court the défendant in errer 
maint'àïfaëd, and offered considérable évidence tending to show, that he 
had the apex of a minerai bearing vein within the side lines of thé Aliunde 
claim, aiid had traeedthe apex or oïtterop of thât vein for somé distance 
wîthin the bôûtîdârifes'ôî'his ckitri;- that the vein became divided a short 
distance below the surface of the country rock, forming a north and south 
^èin, (Bo term'ed,) as'shown on the accompanying diagram, (plat A,) the 
iswwè being à iraJiéverftë ée^^^ 




— That the north véîn had a dip to the northwest of about 70 degrees from 
the horizon, and at n distance ot a.hput 60 feet below the outcrop or apex 
passed under the sotith side lirie diif the Colorado Central claim. That 
the south vein descende^ Jnto the earth with a slight dip to the north- 
west, but eventually passed under the south side J^ne of the Colorado 
Central, and on its strike and dip also became united "wîth the north vein 
underneath the Colorado Central claim. On the othër hand, the plain- 
liff in error stoutly maintained béfore the jury (apd this seems to hâve 
been its chief contention) that both the Colorado Central and Aliunde 
claims wtrs laid on bhé and the same broad Iode, which was from 100 
to 200 feet wîde, and was conflned between two porphyry walls; that 
neither party to the suit had the apex of this broad 4Ôde exclusively 
within the boundaries çf their respective claims, and that, in view of 
that fact, the defendjtïit in error had no right, under the statutes of the 
United States, (section ,2822,) to follow his alleged vein outside of a ver- 
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ticd plane extendeddownWard 'tbi^»ugh the side linrà of bis claim. Ita 
addition to tbe main défense last mentioned, the plaintiST in error pre- 
sented tbree other défenses in tbe forinof instniotions^which défenses, 
it may be conceded, were not distinctly outlined by the pleadiugs, and 
ail of wbich the circuit court overruled. Without pretending to stata 
tbe exact language of the several instructions last referred to, it will suf- 
fice to say that tbe court was asked to déclare in substance — Mrst, tbat, 
if tbe plaintiff below bad tbe apex of what might be termed an independ- 
ent vein within his own side Unes, and the défendant below also bad 
the apex of an independent vein withia its side lines, and the tw6 veins, 
descending downward, became united within the side lines of the Colo- 
rado Central claim, then tbe défendant was entitled to hold ail of tbe 
vein from the point of junction downward, because it was tbe owner of 
the senior patent; second^ tbat the proprietor of the Aliunde claim was 
in no event entitled to recover bis vein within the side lines of the Colo- 
rado Central claim, because the latter daim was patented before t)ie dis- 
covery on wbich tbe Aliuûde patent rested; and, third, that the pro- 
prietor of the Aliunde claim was not entitled to recover his vein under 
the Colorado Central claim (the latter being heldundertheoldest patent) 
if the jury believed tbe Aliunde Iode " to be a part of tbe same Iode as 
that on which tbe Colorado Central patent issued." As the jury found 
against the plaintiflF in error on its main contention that there was only 
one broad Iode covered by tbe several claims, and as tbat issue was sub- 
mitted under directions from the court that are notchallenged,the most 
important questions that we bave to détermine concem the action of the 
lower court with référence to the three other défenses above outlined. 
Of the four claims above mentioned tbe Colorado Central claim appears 
to bave been beld under tbe oldest patent. Tbe Aliunde claim, however, 
was patented before tbe Colorado Central Extension claim. 

C. J. Hughes and R. S. Mormon, for plaintifiF in error. 

WiRard Teller and Harper M. OraMod, for défendant in error. 

Before Galdwell, Circuit Judge, and Shibâs and Thaysb, District 
Judges. 

Thayer, District Judge, after stating the case as above, delivered the 
opinion of tbe court. 

The circuit court appears to bave refused the two instructions em- 
bodying the first of the three propositions above stated, on the ground 
that sUch instructions changed the issue whiçh the défendant below bad 
made during tbe progress of the trial, and for the further reason tbat 
the évidence was insufficient to warrant the jury in finding that there 
wore separate and independent veins, one of which bad its apex with- 
in the Aliunde claim and tbe other within the side lines of the Colorado 
Central. We are satisfied that the trial court erred in so far as its 
refusai to give the instructions was based upon tbe ground that tbey 
changed tbe issue and presented a défense which the défendant was not 
entitled to make. The action was in ejectment, and tbe issue raised by 
the pleadings was wbether the plaintiff in the lowex court was th« 
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Qîrnei;' and «ntitled to the possession of the alleged vein having îfe apex 
wit^io tjjie Aliunde claim, after the same had passed under the Colorado 
Central Side.lÎQes, In support of the négative of that issue the défend- 
ant had the right to show any fact which disproved the allégation of 
ownershipand right of possession. It was at liherty to say that the al- 
leged; t«n having its outcrop within the Aliunde claim was not a sapa- 
rate and independent vein, but simply one of numerous ore channels, 
which togetber formed one broad Iode having its apex partly in the 
Aliunde. dftito jand partly in the Colorado Central; or, faiiing in that 
contention, it: had the right to show that both parties had the apex of 
separateiveins within the boundaries of their daims, which veins, in 
descending, bécame united within the side lines of the Colorado Ceu- 
trali iltis true.that thèse propositions were inconsistent in the sensé 
that the proof of one necessarily disproved the other, but, considering 
the natilïeiof the action, we do not regard that as an insuperable objec- 
tion to the allowance of both défenses. It frequently happeus in eject- 
ment suitS'.that a défendant is permitted to dérive title from several 
independent sources, and to défend his possession by setting up several 
conflictiftg ôutstanding titles. When, as in ejectment or replevin, a 
party is permitted to allège generally that he is theowner and entitled 
to the possession of certain property, the opposite party must be al- 
lowed to showany State of facis that tends to disprove such assertion. 

The second groUnd on which the trial court based its refusai to give 
the instructions asked by the défendant is entitled to more weight. 
The defense^that thèse instructions raised was piedicated on the last 
clause of section 2386 of the Revised Statutes of the United States, 
which is as folio ws: 

"Wheiré ifiifro or more vèins interSect or cross each other, priority of titia 
shall govern, and Such prior location shall be entitled to ail ore or minerai 
contained within the spaceof intersection; but the subséquent location shall 
hâve the Right of way through the space of intersection for the purposes of 
tlie CQnr^feuieflt working of the raine. And where two or more veins unité, 
the oldest or prier location shall take the veinbelow the point of union, 
inchiding ail the space of intersection. " 

Mie trial court dîrected the jury to disregard the défense based on 
this section of the statute, not only because it changea the issue, but 
fo^ the, jresson, as stated in its charge, that there was no évidence to 
locate the outcrop to any considérable extent of a separate vein within 
the Colorado Central side lines, and for the reason that, if there was 
such a vein, it was impossible to say from the testimony whether it 
had its, apex, within the Colorado Central side lines or within the side 
lines of claims adjoining it on the northwest, which were held under 
patents junior to the Aliunde patent. In other words, the circuit court 
appears to hâve been of the opinion that the developments made and 
proven Ixy the défendant company wereinsufficient to establish the exist- 
ence of a vein, within; the meaning of section 2336, which in its descent 
united wjth the Aliunde vein. It is manifest, we think, that there was 
no évidence to prove the existence of the vein or the outcrop in ques- 
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tion, exoept such inferences as mîght be drawn from the developments 
in the Grant raise, the Herrick raise, the O'Mally raise, and the shaft 
Bunk in the Jim Hall tunnel. Thèse raises were putup some time after 
the owner of the Aliunde in the development of what is termed his 
"north vein" bad passed undef the Colorado Central's south aide line, 
and they were put up, it seems, by the défendant company, not for the 
purpose of obtaining ore, but solely for the purpoae of demonstrating 
either that there was but one wide Iode between the porphyry walls, or 
that one fork of the vein on which the owner of the Aliunde was work- 
ing had its outcrop within the Colorado Central side lines, and that the 
défendant was entitled to the vein below the point of junction. The 
Grant raise and the Herrick raise were put up at about the same in- 
clination, apd together extended from the defendant's third level nearly 
to the surface of the country rock. The Herrick raise was much short er 
than the Grant raise, and was merely an extension of the latter in the 
direction of the surface. It was not claimed by the défendant company 
that the Grant raise had been put up on what might be termed a con- 
tinuous streak or seam from the third level, nor was there any satisfac- 
tory évidence that such alleged ore streak as had been foUowed in that 
raise fell into the Peterson stope below the third level, into which the 
Aliunde vein had been traced and had descended. It was proven, 
however, by the défendant that a seam or vein varying from half an inch 
to an inch in thickness had been traced in the Herrick raise nearly to 
the surface, but the plaintiff s évidence tended strongly to show that the 
so-called "vein " in the Herrick raise was purely local; that it was not 
foUowed downward in the Grant raise, and did not extend for any con- 
sidérable distance on either side of the raise in the direction of its 
strike. No stoping had been done by the défendant along the Herrick 
raise or the Grant raise. Moreover, the Herrick raise, as well as the 
O'Mally raisÈ, had been put up so near to the north boundary line of 
the Colorado Central claim that it was somewhat doubtful, uuder the 
testimony, whether the ore channels that had been foUowed in thèse raises 
had their apex within the Colorado Central side lines or within the lines 
qf other junior claims next adjoining it on the north. The O'Mally 
raise, on which the défendant also relied to establish the existence of 
a separate vein with an apex within its own side lines, had been put 
up from the second level nearly to the surface, at a point about 250 
feet northeast of the Herrick raise. Some stoping had been done by 
the défendant at the foot of the O'Mally raise, but the stope lay at such 
an angle as would carry the apex of the vein within the side lines of the 
Aliunde, if the vein continued at that angle to the surface of the country 
rock. The O'Mally raise had not been extended downward below the 
second level. It was accordingly a matter of spéculation where the al- 
leged ore channel on which the stoping had been done would lead to in 
its descent, or whether it extended for any considérable distance below 
the foot of the raise. About midway between the Herrick raise and the 
O'Mally raise, at the third level, the Benny crosscut had been run, 
which. tended strongly to demonstrate that no connection existed be- 
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tween tfaé^eins<lta the HerricSaaHélîÔ'iMally raises, «nd that both were 
merély lodal v^^s of no considé'rabJe extent or éigriiûcance. The shaft 
abovdtelbri)(6d:to as having beenpunk in the Jim Hàll tunnel seems to 
fa^ve beèU fatill forther to the northeast, and is not showa on any of the 
draWinigit ôB aiôdéls subtnifited to our inspection. The developments 
iri thât'shaft/'wbatever tbeyimaj* bave beau, throw no light on the 
question now uhder' considération! sO'fâr as the présent record discloses. 
On theol^ei' hand, the évidence oflfered by the owner of the Aliunde 
had a strong tehdency to show that hè had the apex for a considérable 
distance within his side lines df a well'defined vein with the usual hang- 
in^ and foôt walls, which desoended into the earth, with a uniforrn dip, 
at least to thé 500-foot level. Levels had been run and shafts had been 
sunk to détermine both thedip and the strike of the vein; and, what 
is of more irûportance, considérable stoping had been done along the 
vein on ail of the levels. In view of thèse facts, we must conclude, 
as the circuit court appears to hâve done, that the évidence tending to 
shoW' the existence of a separate vein with its apex within the Colo- 
rado Central bodndaries which descended and formed a junction with 
the Aliunde vein was too uncertaitt and spéculative to warrant the sub- 
mîssion of that issue to the juty* Great difïiculties, no doubt, stood 
in the way bf furnishing other 'and better évidence of the existence of 
tbei suppbsed vein within the defendant's territory, but we are per- 
«naded that a finding in favor'of the défendant, based upon such évi- 
dence as was . offered, wouldj hâve rested too largely upon spécu- 
lation, and too little upon legitimate inferencês of làct, to be tol- 
erated in a judicial proceeding. . There was no error, therefore, in the 
charge of the lower court, so far as this issue was concerued, or in 
its refusai to give the defendant's instructions presenting the issue. 

The defendant's second proposition, above ouUined, was based on a 
construction of section 2322 of the Revised Statutes of the United States, 
thé material part of which is as foHows: 

"Thelocàt«*èOf ail minlng loeàtîonS lieretofore tnnde, or which shall here- 
after be made,. on any minerai vein. Iode, or ledge, àltuated oa the public do- 
main, their heirs and assigna, where no adverse clairo exista on ttie teiith day 
of May, eigliteen hiindred and seventy-two, so long as they comply with the 
laws of the United States, and withstate, territorial, and local régulations not 
in contlict with tiie laws of the United States guverning tlieir possessory 
title, sliall hâve the exclusive right of possession aild enjoyment of ail the 
surface inéluded Wltliin the Unes of their localions, and of ail veins. Iodes, 
and ledges throughout their entire depth the top or apux of which lies inside 
of sucii surface Unes extended downward vertically, although such veins, 
Iodes, or ledges may so far départ from a perpendicular in their course 
downward as to extend uutside the vertical side Unes of such surface loca- 
tions. But their right of possession to such outsidè parts of such veins oc 
ledges shair be conflned to such portions thereof as lie between vertical pliines 
dtaWn downward as above described.through theerid linêsof their locations, 
socuntinued in their own direction that such planes willlntersect such ex 
terjor parts of such veins or ledges." , 

The instruction tendered by thé défendant company in eflfect asked 
the circuit court to déclare that section 2322 does uot permit one wbo 
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^Jooates ttpon thé apex of a Iode or vain to follow the vmn outsîde of his 
sida lines and uuderneath the boundary lines of an adjôining proprietor 
if the lattar holds under a senior patent. As the proposition was stated 
in the instruction it excluded aJl considération of the question whether 
the Colorado Central Company had or had not first discovered and lo- 
catad the same vein on thedip which the owner of the Aliunde was fol- 
lowing undejçfleath its terri tory. In other wordsj it asserted that the 
right given. by section 2322. to the holder of the apex to follow his vein 
on its dip outside of the side lines of his claimis mèrely a right that 
ean be asserted against an adjôining claiaiant holding under a junior pat- 
ent or certifl<?ate, We are of the opinion that the instruction, as asked, 
was properly refused, It rested upon an interprétation of the statute 
that cannot be sustained in view of the languàge employed, and, so far 
,as we are aware, bas never, as yet, been adopted. In two cases {Mîlling 
Qo. V. Spargoyl& Fed. Rep. 348, and Aitmdor Medean Gold Min. Co. v. 
Smith Sprhig HiU Gold, Min. 0)., 36 Fed. Rep. 668) it was held that a 
patent for agricultural Jands, issued Under the pre-emption laws of the 
United States:, carries the right to ail mines uuderneath the surface to 
which no right has attached at the time the certificate of purchase or 
the patent issues, and that a réservation in such patent, saving the rights 
of proprietors of mining veins or lodes^ related solaly to those proprie- 
tors whose rights had attached before the lands were purchased for agri- 
cultural purposes. We think that the same effect cannot be given to a 
patent for a mining claim which appears to bave been given in the cases 
cited to patents for agricultural land. The title acqnired by a patent 
of the former description bears little resemblance to a title conferred by 
the latter, because it is acquired and held under the provisions of stat- 
utes differing widely both in their languàge and purpose. The statute 
conferring the right to follow a Iode outside the side lines of a location, 
when the top or apex of the Iode lies within the boundaries of the loca- 
tion, does not, in terms or by necessary implication, limit the exercise 
of that right, especially where mining claims are involved, to cases 
where the adjôining claims are held under junior locations or patents, and 
we think ww woald not be justified in placing such a limitation upon the 
right by construction. The practiçe of the gênerai land office for many 
years alsQ appears to bave been opposed to the existence of any such 
limitation. 

The instruction embodying the third and final proposition above 
stated was intended, as we are advised by the counsel who drafted it, to 
présent the law applicable to a pàrticular phase of the testimony. The 
défendant company had begun work on the Colorado Central claim at 
least 600 feet northeast of the disputed territory, and had there discov- 
ered a vein on which the Colorado Central location and patent appear 
to rest. From this point ithad drifted along the vein on several levels, 
in a southwesterly direction, until it reached the disputed ground. 
There was tçstimony in the case having a tendency to show that the 
Colorado Central vein forked as it entered the disputed territory, and 
that the apex or outcrop of one of the forks (that on which the Aliunde 
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locàtîon rested) had departed from the Colorado Central side Hhes^ and 
was within the Aliunde location, although, by reason of the dip, a por- 
tion of the fork of the vein was still underneath the Colorado Central 
claim. We are advised that by reason of this phase of the testimonj 
the instruction now under considération was tendered, the intent being 
to obtain a déclaration that upoh the state of facts last mentioned the 
propiietor of the Aliunde could not follow the fork of the vein outside 
of his side lines, he being a junior patentée, although the outcrop was 
within his own boundaries. The instruction was not very well calcu- 
lated to enlighten the jury, because it did not con tain a sufficient state- 
meht of the facts upon which it was predicated to render it intelligible. 
But^Tvaiving that objection, we think it was bad for other reasons. Upon 
the assumption that the Colorado Central vein had divided on its strike 
tothe Southwest, and that the défendant company had lost the outcrop 
of one,. ifnot both, forks of the vein by reason of the narrowness of its 
elaim, we fail to perceive upon what principle it could claim the fork 
of the vein, the outcrop of which had been lost. If the vein on which 
the Colorado Central location rested became divided as it entered the 
disputed territory, and the outcrop ofone fork crossed into the Aliunde 
territory, thèn it foUowed that the Colorado Central claim had been laid 
rather. pbliquely to the course of the outcrop, and in that event we are 
of the opinion that the défendant lost that fork of the vein which had 
passed outside of its side lines.. In other words, so far as that fork is 
concerned, the south end line of defendant's Colorado Central claim must 
be regarded as a line drawn through the point where the outcrop passed 
through its south side line. There was no error, therefore, in the re- 
fusai bf the instruction. Argentine Min. Co. v. Terrible Mn. Co., 122 T]. 
S. 478, 7 Sup. Ct4 Rep. 1356; Mining Co. v. Tarbet, 98 U. S. 463; Irrni 
Sihm Min. Co. v. Elgin Mining & Smelting Co., 118 U. S. 196-209, 6 
Sup. et. Rep. 1177. 

Two questions ofpraetice are also presented by the plaintiff in error, 
which remain to be considered. The record shows that after the jury 
had been instructed and had retired, they asked for further directions as 
to a certain question of law, and that they were recalled, aiad further in- 
structed by the court on that point, and none other; in this connection 
it may be said that the direction so given was merely a répétition, in sub- 
stance, of a portion of the charge to which counsel for the défendant 
company had aiready saved their exception before the jury retired. The 
record recites that "to the giving of said instruction (i. e., the one in re- 
sponse tp the inquiry of the jury) said défendant specially objects and 
excepta for the reason that the same was given without counsel for de- 
fendant being présent as well as for the reason that the said instruction 
was contrary to law." We are not advised by the record, any further 
than is above stated, of the détails of the transaction of which complaint 
is made, and we think it manifest that the transaction as stated will not 
justify a reversai of the cause. The rule, we concède, is well established 
that there ought to be no communication between the judge and jury 
after the latter hâve been charged and hâve retired to consider their ver- 
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dîct, unless the communication takes place in open court, and, îf prac- 
ticable, in tbe présence of counsel on the respective sides. Bank v. Mix, 
61 N. Y. 558; State v. PaUersm, 45 Vt. 308; O'Cmnvr v. Gulhne, 11 
lowa, 80; Gh(Meau v. Ircm-Wwlcs, 94 Mo. 388-400, 7 S. W. Rep. 467; 
SUwart V. Catûe Ranche Cb., 128 U. S. 383-390, 9 Sup. Ct. Rep. 101. But 
in the présent case the communication complained of evidently took plaçje 
in open court, and, if deferidant's counsel were not présent, as their ex- 
ception recites, it may hâve been due to their own fault, in absenting 
themselves frpm the court room when they should hâve remaiaed in at- 
tendance. In the absence of any showing as to the cause of their ab- 
sence, or as to whether any efforts were made to secure their présence, 
■we are bound to indulge in every presumption in favor of the regularity 
and propriety of the court's action. 

Complaint is also made that the verdict of the jury is too gênerai, and 
that it does not define the boundaries of the disputed territory east and 
west in fçet and inches, as an engineer might perhaps hâve donc by an 
actual measurement. We think this objection is likewise untenable. 
The complaint filed in the circuit court described the disputed premises 
with ail reasonable accuracy and certainty as " so much of said Aliunde 
Tunnel Lode No. 2 mining claim and premises, as lies beneath the 
depth of 300 feet beneath the surface of theground, north of the north side 
Une of said Aliunde Tunnel Lode, carrying said north line down verti- 
cally, and from thence on the pitch of said lode northwestwardly, and 
measuring thence along the line of said Aliunde Tunnel Lode No. 2 a 
distance of six hundred feet next west of the northeast end line of said 
claim;" and the jury, by their verdict, found the issues joined for the 
plaintiff, and further found that the plaintiflf was "the owner in fee of 
the Iode and premises described in the complaint, and was entitled to 
the occupation and possession thereof." In view of thèse facts, the ob- 
jection taken to tbe verdict, on account of its generality, is certainly 
without merit. In entering final judgment it seems that the circuit court 
did not award ail of the premises to which the plaintiff was entitled by 
the verdict of the jury, but that is an error of which the défendant com- 
pany cannot be heard to complain. TJpon the whole, therefore, we find 
no material error in the record, and tbe judgment of the circuit court is 
accordingly affirmed. 

v.50F.no.ll — 57 
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iDiCivil ^l^ajn tha/|iu}iai>'Tarri{tor7jtbe court oannotb»reauired to remuée Ita 
ireneral chars» to ^ntlng. Raihroad po. Y. CampbeU, 49 fed. Bep. 351, 4 U. 8. 

;v;^ ■Apîil.'183,;*oUè*ëa.". '"''■■ ■■• '■ ■• ■■ . • ^ :- 

-IjsEBiBDDiJBiïîr'eowTiiiiiéBSw-AoTio» TO a» jiMiD»— Iiî»!fBt!C{riqys. 
,|,, )q An Bctiçii tQ set Mid^ an. alleged fraudaient sale oï persopal property an In- 
' nruction thàt rriiuâ » néTeir'prêsumédJ but must be prored, U not' réversible errer 
, > ■• Iieoause It fàils also to st«tte tbat f raud, likâ; s&y otber fact, may be prored by dr- 
. , ; ; . Ç^j^tantiat oyWenp^, (^ ■:■ , . , ... . 

li, gAMi^^AsgioiiMBNT FOR BBKsnT èF CBBmTQBS— Instructions. ' 

In an action to set aslde an assignment for tbe béfaeftt of credttors an instruction 
; 'tbiil^iltris tbçduly o^;Kii.iQsolvent del;)tor to make suob an asslgninent is a state- 
i&entbf an abstradt proposition, and is barmleSB errôr. Sàrtger ▼. Flow, 48 Fed 
■ ■■.'.■Bëp;n6ej4C'8iApî|).t8%'i6U0wed.'- - :';, 

4< A^élOFKHSNT FpRl BBljrBkVT^ PF ÇBlI!piTOBSr-9^4in>— ENCTlBItail or ASSTONIia. 

i . An insolyent debto.rma/ transfer a portion of bU prdpérty, aX full value, to acred- 

'itor/mi>ayîàentbf A'i>ré^ezistlng debt,' just before tnaklng a gênerai assignment 

; jti0'«itrijsteefortbei||4n^t:0f bis cre^itprs;. and, to invalidât^ tbe assignment for 

' ,fraud,dt muât be sfaown tbat tbe trus ee was cogni'zant ôf or partlcipated In tbe 

• fmud. aSiheî'Son t. Sehter, 6 Sup. CU Hép. 981, U8 V. B. 8, followed. 

'•.^ Bittlta-^PBltFEBENOB'-PABTNEBSHIP-^IsrA'Nra!; ■ . 

, „ ,A Mrson en^agfSd lii trade cannot bv bis own acts make infants of tender yeara 

hlrpajtners io buslMsi " " "' " • : - 



tqers it) buisiùess, but, If be is iàdébted to them, be'may prefer them in mak'- 
'ji IfigiikttiasBignmentfontliebenefltof hiscréditors. ' 

& [^AKEf-trl'jHAnD-rFRiOBi A'Bl^VMKNT. 

(, iD^an action to setfksidè an assignment fur thé bëneflt of creditors becausethe 

- " ■éètgiifit' bad used' à portion of hls propetty in paying a pre-existing debt, it is not 

fsipf^tif^ tothe is^)ies ^yolved tbat tbb.s^signor had alsp conveyed bis entire prop- 

' erty U> tbe saine crëdttoiç atSÔ cents On tbé dollar, whicb' cobveyance bad been re- 

- sleftdèa^ii^Pn tbé'advlôëttf counsel,àndth»'partietplaoed in statu guo, before tbe 

I eJtep^jbion of them*igqi;sfQnt. ^, 

,7. S+MJ^F^lAXTI»— BtIRDBH OF PrOOF. 

Aff tristruction ttiat^tbé'burdén wasoù tbe assignée to ezplain'any diminution tn 

'î thefpraperty of the assignor betwèe> tbe date of tbe opnveyance whloh was re- 

. , «siQfJçd and tbat of tbe assignment was rigbtfuUy refused; for, although sucb fàot 

ml^bf tîeud to shoW- traiid; thë assignée oàiionly be reqUired to aocount for tbe 

; M'iprOpeity be actualiy repelved. ! 

^ ' BÀM»rfFRAUD— DeLIVBHX OF GOODS TO SSOtmiB NOTB. , ; 

jbé^éliveryofgoods or value by tbë maker of a ùote, about to asslgnforthé 
: I bédèBt'Ëîf'hls creditors, tobis surety tbereon,:to enablp tbe latter to pay tbe nota, 
iB,npt (lu^. a, fraudaient ^disposition of tbe.assets a* to invalidate tbe assignment, 
. 'althotigh tbe note was' ndt due at tbe tine;' 

In Erroï to the United States Court in the In^jan Territory, 

Action by Adolph Baer, Simon Seasongood, aiiff Lewis Bierman, trad- 
ing as Baer, Seasongood & Co., against C. C. Rooks, William Rooks, 
and Agnes Rooks, trading as C. C. Rooks & Co., and Edmund H. Doyle, 
intervener. Verdict and j udgment for défendants. Plaintiffs bring error . 
AflSrmed. 

The action was commenced by attachment on a stock of goods in the 
hands of Doyle, to whom défendants had made an assignment for the 
beneât of creditors ; it being alleged that such assignment was fraudu- 
lent and void. 

Statement by Caldwell, Circuit Judge : 

C. C. Rooks, under the name and style of C. C. Rooks & Co., waa 
rugaged in business as a merchant at Mcilester, in the Indian Terri- 
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tory. Roo'ks représente^ to teome of his creditors that two ohildren he. 
wàs raîsing, a boy arid a girl, aged' respectively 8 arid 14 years, were 
his partners. This alleged partnership need not be further noiiced. In 
February, 1890, Rooks owed between $28,000 and $80,000, and had a 
stock of goods which învoiced at cost and carriage between $19,000 and 
$20,000. At this tinie the indebtedness bf Rooks tw J. J. McAlester, 
including the sums for which McAlester was surety for Rooks, amounted 
to àbout$6,500. On the 27th of February, 1890, Rooks sold his stock 
of goods to McAlester at 80 cents on th© dollar in satisfaction of the 
$6,600 due to McAlester, who was to pay Rooks the balance of the 
purchase price for the goods in three equal payments, in three, six, and 
nine months. The day or day alter this sale was consummated, Mc- 
Alester was ^dvised by counsel that he would probably hâve trouble 
with the other creditors of Rooks, and thereupon the sale was rescinded, 
and both parties placed back wbere they stood before nègotiations were 
begun. On the Ist day of March, afterwards, Rooks sôld and delivêred 
to McAlester, ont of his store, goods enough , in voiced at cost and carriage, ; 
to pay McAlester the $6,500 before mentioned. As soonas the goods 
sold to McAlester were taken ôut of the storehouse of Rooks, he exe- 
cuted and delivêred a gênerai assignment of ail his property subject to 
exécution to E. H. Doyle, as trustée, for the benefit bf his creditors, 
with préférences to certain of his creditorà.who were named in a sched- 
ule annexed. Ûpon the delivery of the dee<l of assignment the assignée 
took possession of the stock of goods remaining in Rooks' storehouse. 
This deed of assignment was executed before the Arkansas statu te on 
the subject of assignments for the benefit of creditors was put in force 
in the Indian Territory. On the 4th day of March the plaintiff in error 
sued out a writ of attachment against Rooks, in the name of G. G. 
Rooks & Go., for the sum of $672.59 and for $30 costs, upon the 
grôund that they had sold, conveyed, or otherwise disposed of their 
property with the fraudulent intent to chéat, hinder, and delay their 
creditors. This writ of attachment, bj' direction of the plaintiffs, was 
lévied by the marshal on the stock which Rooks had assigned to Doyle, 
as trustée, for the benefit of his creditors. In apt time, Doyle intep- 
vened in the suit of plaintiffs against Rooks, and claimed the goods àt- 
tached, as trustée under the deed of assignment. The plaintifiTs 
answered the intervening pétition of the assignée, alleging: 

"That the pretended deed of assignaient Is fraudulent and vold as to the 
creditors of tbesaid Qrm, because the said C. Ç. Rouks. J. J. McAlester, and 
E. H. Doyle, the iiitervener herein, about the tiraeuf the pretenJed exécution 
of the Siiid deed of assignment, the said C. G. Rooks, J. J. McAlester and E. 
H. Doyle, with the fraudulent intent to convert and appropriate a large 
amount of the assets of said flrni for the bent;-!!! of J. J. ilcAlester and G. 0. 
Bocks, agreed to and did deliver to the said J. J. Mc-Alester a large amount 
of the goods and merchandise of said tirm, of aboat the value of $15,000. 
That after the exécution of th» pretended deed of assignment the said C. C. 
Rooks, J. J. McAlester, and the Intervener.E. H. Doyle, with the fraudu- 
lent intent to delay, cbeat, and hinder the creditors of the said flrra, and to 
couvert the sàme to the use of the said J. J. McAlester, took from the said 
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■todc of'^oôds merchandiae 6f about the value of $15,000.00, and delivered 
thesaui&to the said J. J. McAlester, who converted the same to his own 

!■ The défendant Rooks traversed the affidavit for attachment. The 
issue on the interplea and the issue on the traverse _of the attachment 
•nterè tfied together before a jury, who found both issues against the 
plaintiSSj who thereupon sued ont this writ of error. 

■ Isaac H. Orr, H, I4. ChristiBi N: B. Mazsy, and 0. S. Denison, for 
plaintiffs in error. 

C. PF.Posco, for défendants in error. 

Before Caldwell and Sasbob», Circuit Judges, and Shieas. District 
Judge.i 

Caldwbll, Circuit Ju<jge, {after stpting the facts.) The first error as- 
signed is that the court ijefùsed to instruct the jury in writing bef ore ar- 
gumeiït. We hâve alrea,dy decided that the court is not fequired to 
chargeÂp. chief in wri^ng. RaJlroai Go. v. Campbell, 4 U. S. App. l33, 
49Fed.,Bep. 354. The staténaent is made in the brief of counsel for 
plaintift in error that "i/he record in thia case discloses the fact that the 
plaip.tiffs submitted to tjje court a séries of instructions, and requested 
tbe oonrtto give or refuse them before the argument;" but this is an er- 
ror. ;, What the record doçs show is that, "the évidence being conclûded 
on both. sides, the plaintiffs,, by their attorneys, requested the court to 
instruqt the jury, in writing, before tirgument, which the court refused 
to do, and to which refusai pUintiffs at the time excepted." This re- 
quest and exception ol()yiqusly relate to the, charge in chief, and not to 
spécial reqiiests asked by either sid"?* . The remaming errors assigned 
relate ;to,, the instructions given a,nd|^refiised. The court told the jury 
that "fr^vid is neyer presumed, butrimust be proved," and this was ex- 
cepted toî ând the ground now a^ignfd for tbe exception is that the 
court did not in the sf^me connection state that ftaud, like any other 
fàct, could be proved by, circumstantial évidence. But no suggestion 
was mad^tptbe court art the, time, a,nd no request preferred, to that effect. 
ït is the preyailing practioe, in cases involving an issue of fraud in fact, 
for the court to repeatto the jury this trite scrapof judicial phraseology, 
and it is CQHjmonly followed by a statement that fraud, like any other 
fact, may be proved by circumstantial évidence; but it would be an un- 
warranted impeachment of the intelligence of the juries of this country 
to éuppose that they dO not bave a knowledge of thèse common truths. 
Evéry man khows that fraud,' no more than murder, trespass, or debt, 
is presumed âgainst a man, and that fraud, as well as murder, trespass, 
or a debt» ni^y be proved by circumstances as well as by the positive 
testimony of an eyewitness. When the court tejls a jury that thebur- 
den is on a party to prove a.given fact, it is not required to enumerate 
ail the varions kinds and degrees of évidence by 'which the fact may be 
proved, as that it may be proved by paper writing signed by the party, 
or by tbe oral évidence of eyewithesses, or by thé admissions of the party, 
or by circun?stances. The jury knows, without being told so in terms, 
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that every fact and circumstance which Ihe court permits to go in évi- 
dence before them is put there for their considération in the détermina- 
tion of the iiacts of the case. If a party conceives that the évidence dis- 
closes any fact or circumstance which the law regards as a badge of 
fraud, ot prima fade évidence of fraud, he may, if the court omits to 
notice it in its charge, prefer a request for an instruction to that effect. 

The court charged the jury that it was the duty of an insolvent debtor 
to make an assignment of his property for the benefit of his creditors. 
A similar charge was considered by this court in Sanger v. Fkw, 4 U< 
S. App. 32, 48 Fed. Rep. 152, and was held not to be a réversible er- 
ror. 

The court rightly told the jury that if they found the transfer and de- 
livery of the goods to McAlester, in satisfaction of the debt due from 
Rooks to him, were made before the exécution of the deed of assign- 
ment, that the validity of the deed was not affected thereby, and that 
"in order to vitiate the deed of assignment on the grounds of fraud the 
fraudulent intent must hâve existed, and the assignment was the means 
by which the fraud was effectèd, and must operate to the détriment of 
the creditors of the assigner, or reserve some benefit to the assigner him- 
self. No subséquent act of the parties can affect or invalidate an as- 
signment made in good faith." The plaintifFs bave no reason tocom- 
plain of this instruction. Estes v. Gunter, 122 U. S. 450, 7 Snp. Ct. 
Rep. 1275; Hill v. Woodherry, 4 U. S. App. 68, 49 Fed. Rep. 138. 
The charge was too favorable to the plaintiffs, in that it does not tell 
the jury that to render the deed void for fraud the trustée must hâve 
been cognizant of or participated in the fraud. Emerson v. Senter, 118 
U. S. 3, 6 Sup. Ct. Rep. 981. 

Rocks could not by his own act make infants of tenderyears his part- 
ners in business; and, if he was indebted to them, he had an undoubted 
right to prefer them in his assignment, as was done. 

Several of the requests for instructions preferred by the plaintifFs re- 
lated to the sale of the goods by Rooks to McAlester which was, upon 
the ad vice of counsel, rescinded, and the parties placed in statu quo,' 
some days before the making of the deed of assignment or the suing ont 
of the attachment. Thèse are conceded facts, and the instructions, 
therefore, based on that annulled and rescinded transaction, were irrele- 
vant to the issues to be tried. 

The plaintiffs asked the court to charge that if Rooks paid to McAles- 
ter $5 ,000 in goods to pay a note for that amount, on which McAlester 
was surety for Rooks, before the maturity of the note, that would be a 
fraudulent disposition of the goods on the part of Rooks. The assigner 
had a right to use his property to pay debts to become due as well as 
those already due, and he had an undoubted right to protect parties 
who had become his sureties, whether for debts due or to become due. 
Estes v. Gunter, supra. 

The plaintiffs asked the court to instruct the jury that it was "incum- 
bent upon the défendant and intervener" to account for any diminution 
in the stock of goods between the date of their first sale to McAlester, 
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ib FafeEJWiyr, aM the daté they wéiiaYlevied upon by the marabal,» and, 
"if they have'not dotie SQ to your satisfaction, you should fiad for the 
plaintifiSk^ jTbis re<iu€st bas référence to the sale of the goodiB to Mo 
Âlester, wbiob nsfas r^cinded in tofo long before the assignaient was 
inade or the attaehmèniissued. McAlester had possession of the goods 
one day .under. tbat sale, and then transterred them back to Rooks, wbo 
contiaued to «eJl and pay debts ont of tbem until the deed of assign- 
ment was delSwered to the assignée, fron* wbom they weiesubsequently 
tàkén, by the raarshal, ■ The instruetîoft asserts, in effect, that if there 
was aAy diminution in thé amonnt or value of the gOods between the 
time they were sold to McAlester, in February, and the 6th day of 
Marcbj when they were âttached, tihô burden wason the intervener to 
account for the diminution, and that, if he failëd to do so, his title un- 
der the deed ©f assignment was void. No such burden rested upon the 
intervener. The intervener is only required to account for the goods 
he received. He is notirequired toishow, under penalty of a forfeiture 
of his tiitle under the dfeed of assignment, what disposition the assigner 
made of other goods bôfor© the assignment was made, or to explain any 
diminutioti in the aniount of the goods before they came into his pos- 
session as trustée under the deed. If there was any considérable dim- 
inutioa' in the amountiof the goods between the dates mentioned, it 
mlghtbftvé beeu a cirounastance tending to support the truth of the affi- 
davit for attachment.. But, in the Ibrm in which it was asked, it was 
rigbtiy refused, and cannot be made à ground of exception upon eitber 

issue. ,■ , : 

We bave looked very carefuUy through the record in this case, 
and see no error of whioh the plaintiffs can justly complain. The as- 
signer fleemsto hâve dbne no morethanto hâve exercised bis undoubted 
right at common law to appropriate bis property to the payment of some 
of his creditors to the exclusion of others. This right he could exer- 
cise before he made the assignment, as be did to some extent, and he 
could also eicércise it by making an assignment giving preiereuces, as 
was done. Judgment aSirmed. 



Hemby et a2. V. RoBERTS. 
Idrowlt Court, D. Mon/tond. May 16, 1893l) 

CoHSTmjTjosAL Law— PoMOB Powbk— Dbiftbd Loqs. 

ITie provisions of the Maryland Code, art. 34, giving to the owner of any shore 
of tiiaChesapeâke bay andits tributaries, upon whose làbd logs are cast by wind and 
tide. a lien npon the loKs of 25 cents for each log, and forbidding the owner ot the 
logs from removing them without payment, hefd to be valid and constitutional lég- 
islation vrithin the propei: exercise Of the police po wer of the stâte. Held, that the 
State législation was not an unconstitutional and arbitrary; interférence with pri- 
vate rights ; that it was not an attempt to regulate cotnin erce : and that U did not 
depriye the owner of the logs of Ma prtfperty without due proeess of law. 
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At Law. Action of replevin. Heard on démarrer to the spécial plea. 
Overruled. 

Morriaon, Munnikhuysen & Bond^ foi pl&iDtiSa. 
H. Arthur Stwmp, for défendant. 

Morris, District Judge. Tfais isa replevin suit institutedby the plaîn- 
tifiPs, Henry & Strong, citizens of Pennsylvania, to recover about 8,000 
logsfrorn the possession of the défendant, Roberts, a citizen of Maryland, 
the logs being upon defendant's island, called "Roberts' Island," in the 
Susquehanna river, in Harford county, Md., and appraised at $5,706. 
The défendant hasfiled a spécial plea, in which he sets up that in June, 
1889, the logs in cdntroversy were cast by wind and tide vipoû the said 
island, and remained until November following, when they were taken 
away by the plaintiffs under the writ of replevin in this case; that by the 
Maryland acts of 1870 and 1872, and Maryland Cède, art. 34, the de- 
fendant, at the time of the taking under the writ of replevin, had a lien 
on the logs to secure compliance with the terms of said acts, and had a 
right to the possession thereof. The Maryland act of 1870, c. 229, was 
entitled "An» act for the protection of the ownersof lànd bordering upon 
the Chesapeake bay and its tribufaries;" and the act of 1872, c. 258, 
was entitled "An act for the better protection of landowners bordering 
on thé Chesapeake bay and its tributaries." They hâve been codified in 
the Maryland Code as parts of aTticle 34, which treats of estrays, vessels 
adrift, and drift logs. The pertinent sections are as follows: 

"Sec. 12. AU peraons claiming logs cast by wind and tide upon anv shore 
bordering upon the Ohesap^ake bay and its tributaries are hereby |iruliibited 
from removing the same witljoiit tiie payment to the ownen of the said shore 
thesura of twenty-flve cents for each log so removed. Sec. 13. The owner 
of any shore upon which logs are so cast may advertise such logs by one in- 
sertion each week for three successive weeks in some newspaper published in 
the state uf Maryland, of a public notice cHlling upon the owner of said loga 
to remove them af ter the payment of t wënty-flve cents for eacli log so removed, 
and the costof said advertisetnent in addition theren-itb. Sec. 14. If the said 
logs are not removed after such publication, the owner of any shore may seU 
such logs to the highçst bidder bygiving notice of his intention so to do by 
an additional advertisenieiit for.tJiree successive weeks as aforesaid, mention- 
ing the time and place of saie. Sec. 15. Any owner of a shore, so selling, shall 
be responslble for ihe excess of such sale over the sum of twenty-five cents 
for each log sold and the cost of the aforesaid advertisement and sale. Sec. 
16. Nothing herein contained sliall be construed to deny to the owner of any 
shore right to an additional compensation for spécial damages, such as the 
destruction of feoces, the lodging of logs upon cultivated ûelds, or other sim- 
ilar injuries." 

Other provisions of the law enact penalties against any one removing 
logs without complying with the foregoing provisions and for willfully 
marking such logs, and that a'ny judgment against thelandowner for such 
logs shall be null and void, unless the claimant has actually paid thô 
landowner the préscribed 25 cents for each log. The plaintiffs hâve de- 
murred to the defendant's spécial plea, and urge in support of their dé- 
marrer that the Maryland act is unconstitutional and void (1) becauseit 
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is ai? Uûoonstitational and àrbitrary interférence with prîvàte rights; (2) 
because it is an attempt by the state to regulate commerce; (3) because 
it authorizes the taking oî private property without due process of law. 
The authority of the state to legislate upon this subject is based upon 
its supposed right to enact régulations with regard to property cast upon 
the lands bordering upon the Navigable tvaters of the state. The right 
to regulate highways, both the natural waterways and rivers, as well 
as roads, is a recognizedaadcomprehensive branch of state sovereignty, 
usualiy classed as a part of the police power. Wharves and ferries, 
artd the charges for the useof them, the building of dams and other 
structures on navigable streams, the manner in which logs and rafts 
shall be ftoated and guarded, the préservation of the shores, the con- 
struction of embankments and levées, are ail subjects of régulation by 
state législation under its police power. Harnganv. Lumber Co., 129 
Mass. 580; Scott v. WUkoriy 3 N. H. 821; Sherlock v. Alling, 93 U.S. 99; 
Oraig v. Kline, 65 Pa. St. 399. It is true that navigable rivers are pub- 
lic highways, but the right which the public bas is a right of passage, 
and,not of using the adjoining land as a place; for depositing property 
lor storing logs. lÀOlefield v. Maxweli, 31 Me. 134; State v. Wilson, 42 Me. 
9.^ Under sucfa circumstances as give rise to the présent controversy 
the land is made use of by the owner of the logs necessarily without 
previous consent or agreement, and such use is likely to lead to dis- 
pute and disorder unless regulated by statute. Such régulation would 
seem to be a very salutary exercise of the etate police power. In other 
States laws upon this subject bave been enacted. In Maine and in 
Pennsylvania it bas been enacted that logs lodged upon littoral lands 
shall be forfeited to the owners of the land. Although not stated in the 
pleadii^B) it was conceded in argument that the^ logs in controversy had 
been iii tné Susquèhanna rivef, in Pennsylvania, and had been carried 
Jby a ff-çèliet put of th^t state into Maryland, and it is contended by the 
piaintifiTs that the Marylan,d,«tatute, in so far as itafiects property trans- 
ported from an adjoiniug state^ is an attempt to regulate interstate com- 
merce. If it be conceded that the facts of the case bring the subject 
within the principles appliiîable to interstate ôbmmerce, yet reasonable 
régulations with regard to the charges for the usé of the property within 
the stàt^, although ùséd icf connection with interstate commerce, hâve 
not been hejd to be necessarily a matter confided exclus! vely to congress 
by the fédéral constitution. FacM Co. v. Oattettsburg, 105 U. S. 559; 
Packa Oo. V. Keokuk, 95 U. S. 80. In Mmn v. minois, 94 U. S. 113, a 
^tate law was upheld #hich regulated the warehouse charges on grain 
brought into Illinois in the course of interstate commerce; and so in the 
présent case, even if itcan be true that such commerce may be indirectly 
afifected, it would seem that the state may validly regulate the charges 
to be allowed for the use of land bordering* upon its navigable waters in 
the absence of private agreement. It was also held in Munn v. lUinm 
that if under any statô of làcts which might reasonably be supposed to 
existihe législation would be justified, it was fair to présume that such 
.feets did exigt when the state enacted the remédiai statute, and in th» 
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présent case, it being, as I think, within the police power of the state to fix 
a reasonable compensation for thè use of littoral lands by logs cast up on 
the shores, it must be presumed that the actual condition of things required 
the passing of the law. Indeed, it is common expérience that, whenever 
parties are compelled by necessity to corne under obligations to each other 
without opportunity for previous agreement, the législative power is 
obliged to regulate the compensation which may be exacted in order to 
prevent extortion and abuse. 

The last ground of demurrer is based upon the contention that the 
Maryland act subjeets the owner of the logs to the deprivatxon of bis 
property without due process of law. The objection is taken that the 
proceedings prescribed by the statute to enable the landowner to sell the 
logs for the payment of the charges, after notice by publication, without 
any judicial détermination of theamount payable, fails to amount to due 
process. It seems to me that in thç présent case it is not necessary to 
consider this question. If the state bas a right to regulate the charges, 
it bas a right to enact that the landowner upon whose land the logs havé 
been cast shall bave a lien on them for the prescribed charge, and that 
he may retain possession until the amount is paid. This is ail that is 
enacted by the first section of thé statute. The right tôhpld possession 
of a chattel until a charge which is a lien upon itis paid Isa most com- 
mon légal right. What proceedings td enforce such a lien resulting in 
a sale are sufïicient to pass a gôod title, and to depriVe the owner of bis 
property by due process of law, is a separate question. In the présent 
case the défendant bas donc nothing, so far as appears, to enforce his 
lien. The logs reraained in bis possession upon his land from June to 
November, when the plaintiffs, refusing to pay the charges, took théiri 
under this replevin. There has been no attempt to deprivé the owner 
of his property in the logs, and objection to the statutory proceedings 
for a sale are not proper to be considered in this case. 

Another suggestion under this head is that the compensation of 25 
cents for each log is such an tf^reasonably excessive exaction, and that 
in some cases it would amount to depriving the owner of his property. 
To this it is sufficient reply that nothing appears in this case tending to 
show it to be a fact, and every presumption is in favor of the reasoQ- 
ableness of the législative enactment. The demurrer is overruled. 
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BicHMOND & D. B. Co. V. McGee rf al. 



(Otmitt Court Vf AppeaU, x<mih Cireùtt. Utiir SO. 1S99.) 

1. Bnx oj fixOTFno»»— SrosBB iJTTEii Term. 

No bill bi ézoeptioAs was presentedto tbe trial judge for ilgnatuM unû sf^eA 
b7 him during Ir^e term at.wbich tbe Jbrijal w<^ bad and judgment reudered, nor 
within any èxtensloD of tlme for thàt pûrpose, either by ordiar or by consent of 
counsel, but a paper was ftled entitled a " Bill of Exceptions. " HaUL, that a certiflcate 
of tbe trial juogê that ^-all of tbe excaptloos set out in tbe «ïsignnient of errors, 
callèd tbe ' Billof Exceptions,* " were duly taken at tbe triai ànd noted by bim on 
the tninates, and reducéd toi writing ak tbë assignaient of errors, and allowed by 
i> hlinii^«»uuaTapag. 

a. FaCCIUL CpUBTS— Si?AT« PbAOTICB— EsTraf BT ClROUIT CoUST OF ÀpPKUfl. 

Tbe t>ractice abd rules of the state cotirts do not apply té prooeédings taken in 
tbe xtircuit couill» of tbe United States Jortbç purpose of revieyr in tbe ârouU court 
of a|>pealt. 

In Srror to the Circuit Cotirt of tbe tJnited States for the District of 
Spath fparplina. ; ,; 

Action by J. jji McGree iind W. E. Dillingham against the Richmond 
& Danville Rail^oad Compapy to recover for the loss of liVe stock through 
defendant's négligence as a common carrier. Judgment for plaintiâa. 
Defehfjt^ut brings erro^« Àffirmed. 

J, $ffOo(hran and Q. 0, Wells, for plaintiff in error. 

. GfQ. M.,J'nnce, for defepdapts in error. 

Befwe FuLLKB, Circuit justice, and IBond and Goff, Circuit Jndges. 

WnWf^, Circuit Justice, This case was tried to a jury at the Angust 
tenn, itS^l, of the circuit court of tbe United States for the district of 
South Carolina, at Greenville, and a verdict returned in favor of plain- 
tiffs helow, défendants in, error hère, August 7, 1891. August 8th a 
motion for new trial was ipade, wbich wa^ denied Auguçt 15th, and on 
AugustfiOth notice pf an appeal was giyen, an appeal allowed, and the 
amount of «i«p«'8edea« bond was fixed. jÊhe bond was approved Septem- 
ber 12, 1^891. September 17 , 1891, juagment and exécution were filed. 
The case being at law, an^not open to appeal, a writ of error was taken 
qut Oçtober 10, 1891, wi]th citation, and on the same day there was âled 
a paper, bea,^ng that dat^j,entitled*'Blll6f Exceptions," signed by coun- 
sel for défendant below. The certificate of the derk to the transcript is 
to the effect that "the foregoing is a true and correct copy of the records, 
proceedings, and of the verdict in the case of McGee & LHUingham, Plain- 
tiffs, against the Richmond & DanvUIe Railroad Company, Défendant, ren- 
dered as aforesaid, together with ail the proceedings had in the cause 
relating to the same." No bill of exceptions, signed by the trial judge, 
appears in the record. The August term expired during that month, 
and no order was entered extending the time within which such bill 
might be prepared and filed, nor was there any consent of counsel giv- 
ing further time for that purpose. When the case came on for argument 
in this court, February 3, 1892, the attention of counsel was called to 
the &ct that there was no bUl of exceptions, and argument was sus 



RICHMOND 4 D. E. CO. t^. M'gÈE. 907 

pended and the case passed. A certificate of the trial judge, dated Feb- 
ruary 20th, has now beeii produced, stating that — 

"Ail of the exceptions set out in the assignment of errors, called the 'Bill 
of Exceptions' in the above-entitled cause, and part of the record, were duly 
taken on the trial, and were noted by me in the progress of the case, and 
Bigned on my minutes. Aftertlie trial thèse exceptions were- duly reduced 
in form to writing, as the assignment of ecrors, and submitted to me. I al- 
lowed the satue, but did not sign them, because they were really the assign- 
ment of errors. They correspond, however, with the exceptions taken and 
noted Ht the trial. " 

Some correspondence has also been laid before us, which, if treated 
as properly examinable, does not change the facts. 

From the foregoing statement it will be seen that no bill of exceptions 
was presented to the trial judge for signature, and signed by him dur- 
ing the term at which the trial was had and judgment rendered, nor 
within any extension of time for that purpose granted by him and en- 
tered of record, or consented to by counsel. This being so, the certifi- 
cate of February 20th is entirely unavailing, even if in itself snflicient 
if executed in due time. The case cornes clearly within Muller v. EMen, 
91 U. S. 249. See, also, Jones v. Graver & Baker S. M. Go., 131 U. S. 
Appendix, cl.; U. S. v. Garey,110\J, S. 51, 3 Sup. Gt. Rep. 424; Express 
Go. V. Malin, 132 U. S. 531, 10 Sup. Ct. Rep. 166; Gltispdl v. EaUroad 
Go., 144 U. S. 211, 12 Sup. Ct. Rep. 593. In Daris v. Patrick, 122 U. 
S. 138, 7 Sup. Ct. Rep. 1102, the delay was attributable to the judge 
after the party excepting hud done ail that he could to procure the set- 
tlenient of and signature to the bill, while hère no bill of exceptions 
was ever presented, nor was the paper relied on as such ten<lered to the 
judge until aiter the time within which he could aot had expired. We 
niay observe, further, that the practice and rules of state courts do not 
apply to proceedings taken in the circuit courts of the United States for 
the purpose of reviewing in this court the judgments of such circuit 
courts. Chateaugay Ore& Iron Go., Petàioner, 128 U. S. 544, 9 Sup. Ct. 
Rep. 150. Tlie true rule upon this subject is laid down in MuUer v. 
EÙer», and is expressed, in substance, in rule 36 of the rules of the 
United States circuit court for the district of South Carolina, which pro- 
vides for the taking of exceptions on the trjal, though the bill of excep- 
tions may be drawn up and settled afterwards; but only "within such 
times and under such rules as the court, in its discrétion, may prescribe 
at the time." As the errors relied on are only such as could arise on a 
bill of exceptions, the judgment of the circuit court must be aSirmed; 
and it is so urdered. 
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Appeal of FiELD et al. 
(CireuU Court, N. D. imn(yls. June 8, 1893.) 

CUBTOMS DuTiaS'— PROPBETT StTBJEOT TO DtJTT— SlI/K VeiLS. 

Silkgoiîds, whioh, although madein the manner of laces, and havlng the sub- 
stantial cliaracteristics oî Taces, are not commercially known as "laces, "but as 
"Slllt nets," "veilings, " and "drapery nets, "are dutlàble under Sctaedule L, par. 
414^ 6t tbe customs act of 1890, as a manufacture of silk not otherwise provided for, 
and not as silk laces. 

' AtW. 

N. ÏT. Bfe» for appellants. 
■ ÎTiès, E. MiJchrist, U. S. Dist. Atty., for the collector. 

' BiiofiSÈTt, District Judge. This is an appeal from the board of gén- 
éral 'é|Jptttisers under section 15 of the customs administrative act of 
Jiine 10,* 1890. The appellants imported to the port of Chicago silk 
•godds;,' %hieh the collector clâssed as silk "laces," and asseesed the duty 
tbèrèto at'the rate of 60 per cent, ad valorem. Appellants gave the col- 
lectèit rîoticebf their dissatisfaction with hia décision in classifying and 
assèssîng the dut j^ on said goods, and thereupon the collector iransmitted 
^tW'îhi'oices, papiers, and : exhibîts conneoted with the entryof such 
çféods W duty to the board of gênerai appraiaers at New York city. The 
bMWlW général apptaisers, after an examination and hearing, rendereda 
(iëciâï<Aiàffirming the action of the collector; and the appellants, being 
dîsëàtîsfied tï^ith such décision, applied to this court for a review of the 
quèétlcÀjiâ'of law and fact involved in the décision. The record of the 
l^f'ôceediûgs before the board of gênerai appraisers, tc^ether with the 
èWdëilce' knd exhibits before thenl, bas been duly returned to this court, 
àhd on %ô application of the appellants further proof has been taken in 
thjè ' Wantler i*quired by the statute, and the case brought to hearing 
beforè"tTÎé court upon the return of the board of gênerai appraisers, and 
the additi^nal proofs taken. The contention of the importer is that the 
gbôdk'itt' éfuestion are not known as "silk laces," but are commercially 
krioWnby the trade as "silk nets," "veilings," and "drapery nets," and 
â.rè dutiîtblè as a manufacture of silk not otherwise provided for, at 50 
per céttùàd valorem, under Schedule L, par. 414, of the customs act of 
Gctobe'r 1,"1890. The board of gênerai appraisers, in its opinion in the 
éasëj has gohé Very fully into the art of lace making, and the différence 
bfet^fefeHthé fabrîcs known as "laces" aiid "woven fabrics," and their con- 
clusions in the matter are quite clearly expressed in the 2d, 6th, 7th, 
8th, and 9th findings of faot, which form part of their opinion, which I 
quote as foUows: 

"(2) The merchandise in question consista of plain and a varietyof flgured 
silk iace nets and veilings and silk lace drapery nets made on ihe lace ma- 
chine, and distlnguislied by the hexagonal mesh." 

"(6) The hexagonal mesh is the essential feature, as it is the distinguish- 
ing characteristlc of lace, the process of its formation being akin to knitting 
as it is the autithesis of weaving. 
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"(7) The présence of the hexagonal mesh in a textile fabric is conclusive 
of the fact that it is a lace, whereas its absence isequally conclusive of the 
fact that it is a woven fabric; that is to say, net a lace. 

"(8) The claim that the merchandise in controversy is commercially known 
as 'nets' and 'veilings' and 'drapery nets,' and never as 'lace nets,' 'lace 
veilings,' ' lace drapery nets,' or as ' laces,' is not, in our opinion, clearly es- 
tablished, and we hence find that it consists of laces." 

It will be seen tfiat the test applied by the board of gênerai appraisers 
to thèse goods for determining the class to which they belong for the 
purpose of duty is that they contain the hexagonal mesh, which they 
find to be the distinguishing characteristic of lace. The conclusion of 
the board, deduoed frona the study of the art of lace making, either by 
hand or machinery, is based largely upon définitions of lace and their 
differenliation of lace from woven fabrics. The proof in the case from 
expert persons skilled in the trade and with long and extensive expé- 
rience in the business is that thèse goods are not known as "laces," but 
are commercially known as " nets " and " veilings," and " drapery nets." 
There is no dispute between the parties but that the goods are a manu- 
facture of silk; nor is there any dispute that they are made upon what 
is known as a "lace machine;" that is, a machine which nets or knits 
the meshes and figures upon them. While I hâve no doubt that thèse 
goods respond to the gênerai désignation or description of lace, not neces- 
sarily becauae they show the hexagonal mesh, but because they are made 
in the;same manner as most of the machine-made laces, I am also satis- 
fied, as I bave before said, from the proof, that thèse goods are not com- 
mercially designated as "laces," but are known to the trade by thename 
of "sik nets," "veilings," etc.; and, recognizing the rule "that the cona- 
mercial désignation of an article among traders and manufacturers, 
where such désignation is clearly established, fixes its character for the 
purpose of the tariiïlaws," I see no escapefrom the conclusion that thèse 
goods should hâve been classed as dutiable under clause 414 as a manu- 
facture of silk not otherwise specially provided for. This rule bas been 
so long acted upon as to hardly require the citation of authorities in its 
support. It was clearly laid down in XJ. S. v. 200 Chests of Tea, 9 
Wheat. 430, followed in Barlow v. 17. S., 7 Pet. 409, and again applied 
in Arthur v. Morison, 96 U. S. 108. In that case goods were imported 
and assessed for duty as "silk veils." The importer insisted thàt, al- 
though the veils were a manufacture of silk, they were not commercially 
known as "silk veils," but were commercially known as "crêpe veils," 
and the suprême court, in an elaborate opinion, sustained the conten- 
tion of the importer, the court saying: 

"The question of law thus presented is whether veils which are not coip- 
monly called,' silk veils,' but are veils manwfactured of silk, and are comaer- 
«iaily knôwn as ' crêpe veils,' and not otherwise, are liable to a duty of 60 per 
cent. The argument of the govorument'is that the statute in question is a 
coniprehensiye one, intended to include ail articles made of silk, or of whiAlt 
silk is ttie compoaent material of chief value, speciflcally ehamerating in its 
ûrst branch a variety oi subjects on which should bé imposed a duty of 60 
per cent., and further providing that on ail manufactures from tbatm^^erial 
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Hat dthferwise prôVtdea ifor* a dùty of 50 -per cent, shoold be? levied and col- 
ltlëté(}.''''Sllk T«its, it is saidv are specincsUy enumerated as-being liable ito 4 
duty of 60 per cent.,- aniâ itHe articles' ià question; beingiveilsof which tb.> 
tfiftlël'îàl i» silk, are wifehin the enùniératmg flanse of tlie statute. Hthia 
Were ail,' the argiunentAvoiild be a Btrong;one.- But the fact that the veils in 
qtiéfefei%in are uniyersaUyknbwn and reoognlzed among raerohants and import- 
ers as 'crêpe veils,' an'â not otherwise, andare nevercalledorknown as «silk 
veils,' is to be taken into accoimt. Alihough crêpe isshown to be a material 
Of-Silkt^ which a certain resinous substance bas been apptieil, neither the 
merchanti Bor the ordlnarj? buyer understaiids them to be identical. Neither 
the ïnerçhant who should order a ena^ of crêpes and reçoive orie of silk goods, 
P|- wbPsbQuld order sil|^ and receive crêpe, nor the individualpurchaser wlio 
sboulii ordtr a dress ofsîlk and receive one of crêpe, or should order erepe 
for, diioiirnihK and receîvjj'silk, wonld deerti that tlie order liad been properly 
fllléd.Tlie général understanding cdncurs in this respect witli tliat of the 
trader and tuipurter, and mbst.determine the construction to be given to the 
language of tbe statute.*' 

It séènis tp me that the error of the board of gênerai appraîsers lies in 
their conblusion that, bebàùse the goods in question are made alter the 
màtiner ôf laces, and havé the substantial characteristics of laces, there- 
fore thèy'aré fcominercîàlly laces, whilë I think the weightof proot' clearly 
shows'that they are not coinmercially khown as "laces," butas "nets" 
and "veilîtigs" arid "drapery nets." It is due to the board of gênerai 
appraiéèlra tb say that (he additional proof taken under the order of this 
court sihce the appeal is mucb more iull and convincing as to the com- 
mercial désignation of thèse goods than that made by the proof before 
the cbmmissioti. For thëSe reasons the décision of'the board of gênerai 
appraiséris Î8 reversed,'and the collector of thr port of Chicago is ordered 
to reliquidàtethié èutriesacebrdingto this décision. 



In re Hiogins et al. 
iÇirevM Co\M% s. D. New VorH. January 13, 1893.) 

1. CUBTOMS DCTIBS— DUTT p;iï WoOIr-SoRTINO. 

TariB Act Obt. 1, i'tJ90; construction of paragraphs 8S8, 865, 886. 

S.''Sahé. ■ 

Tbe!''sQrtii>g oUa8e'''(so .«alled) of paragrapb 883, Schedule Bi, Tarlff Aot Oct. 

.., 1, 18V0,> (°^p U.-^.gt. p. $ÙT,) applies to wools ot ail clauses. 
8. Samb. ' .--..■ ,...,.,., 

The term "sorting" In paragranh 888 meàns a changing of the original fleeces, 
and not a séparation of wools as to color. 

i. SaW ,-,,..■. 

'Tne'proVîi8lon'tllat"theatity an wool wljich bas jeen sorted shall betwlcetlia 
duiy tp wbich it would be.otberwiiesUujeâti" ineana''twice tbeduty to wbicU it 
; ; vrould- b^vei ;l^een subge^t if it ^ad nçt boçit sprted. " 

■ ik.'6AMX. !(. , ''ti< ,i. '■:■.. .-jh', ; ' ,- ^ .,^, ■!•'; ;r' v,, . 

. , ; Ifj mpl}^;^, |ibe, "BORt^g clause " to wools ^pf ^be third oltiss, Vbich are subject to 
; ad iO<îUjT,em duties,'tllë yaiiie. bt tlie wdôl ib'ab unsorted condition sbotild be as- 
' éenirïUea, UiitI teultiplled Vf twice the rattè pTovided by law for wool of such value. 
KArt/Mt»!i^.iFustor,100IiiSi!lâft,aâup. Cti.R9p.9e, toUowed. : , 



nj EE HIGGINS. . 911: 

The proviBO in paragraph 888 that " wools on which (kauty is assessed amoiinting, 
tq tbreè times or more t;hân tKat whioh would be àsseAséd if said wool was import-, 
'éa linwashed, suoh duty shâll 'uot be doùbled on accoiitit'tif its being sorted," ap- 
I^e»: to wools of aU clasèeaj! - i 

T.Samé. '■■'--■ ..,:,; 

Where Borted wool of olassS is worth over 13 cents per pound, and thedui^y 
tbeneon at 50 per cent, ad valorem, ander paragraph 388, amounts to more than tbree 
timês ihe duty which coùld bave been assessed upon It if ii bad been imported un- 
' wAshed, double duty cànnot be assessed upon it, under'the sdi-ting clause bf para- 
graphSSa. 
(Syllabus bythe Courf) 

At Law. Appeal by collector from décision of board of United States 
gênerai appraisers. Affirmed. 

In Àprîl, 1891, Messrs. Higgins & Co., carpet manufacturers, in the 
City of New York, imported from Liverpool a quantity of carpet (third- 
class) wool. Some of thèse wools were gray, some yellow, and some 
\irhite, The invOice priée of the gray and yellow wools amountèd to 
less than 13 cents per pound, and of the white wool to more than 13 
cents per pound. On the entry of the merchandise they paid, as es- 
timated duties, 32 per cent, ad valorem on the gray and yellow wools, 
under paragraph 385, Schedule K, Act Oct. 1, 1890, and on the white 
wool 50 percent, ad valorem, Under paragraph 386 of the same act and 
schedule. The United States local appraiser returned ail thèse wools as 
" sorted v(^oq1s," and thereupon the collector, acting under spécial instruc- 
tions of the secretary of the treasury, (Synopsis Treas. Dec. § 11,307,) 
liquidated the duties at 64 per cent, upon the invoice value of the gray 
and yellow wools, (paragraphs 385, 383) and 100 per cent, upon the in- 
voice value of the white wool, (paragraphs 386, 383.) Demand was 
made upon Higgins & Co. for upwards of $7,000 additional duties, which 
they paid under protest. The substantial averments of the protest were 
as folio ws: 

First. We protest against the exaction upon the gray and yellow wool con- 
tained in sai4 importations of more than '62 per cent, a^ valorem, and upon 
the white wool contained in said importations of morp than 50 per cent, ad 
valorem, on the ground that being wools of tbe third class, and valued, the 
gray and yellow at lésa, and the wliite at more, than 13 cents per pound, they 
are s'ubject only to such rates, and no moré, by virtue of paragraphs 385, 386, 
Schedule K, Act Oct. 1, 1890. Second. We further claiin tliat none o( our 
wools hâve been imported in other than , ordinary condition, or changed in. 
charactçr or condition, for the purpose of evading the duty, or reducpd in 
value by the admixture of dirt or any other foreign substance. Tliird. We 
proteSt against the application to oUr wool of the clause in pàraj^raph 383, 
Schedule K, of said act, which provides that "the duty upon wool of the sheép 
* * * which has been sorted, or increased in value by the rejection of any 
part of the original fleece, shall be twice the duty to which it would be. other- 
wise subject," etc., on the grouml that said provision applies only ta wools of 
classes 1 and 2, which are subject to spécifie duties. Fourth. We daim that 
the intent of the lawmakers in enacting thé "sorting" clause above qùotéd is 
fully satisHed in the case of third-class wopls, by the grading of the dutiea 
undër the ad talorem System, as the increàse'of the rate from 32 përbent. to 
50:per centv, and the increase of the values apon which the rate is assessed, 
makes tbe wools, after tbe cotors bave been separated.pay double the duty 
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which thejr would hâve pald if not separated. Fifth. We clalm that none of 
Êhë W^blji' iîovered by sald ini;portatlon are "sorted," *ithin the meaning of 
that tèropi as used athong mérç|i^i)ts ànd dealers. We claitn that the term 
"sorting," as used in commercial parlan ce and Inthetarifî, means a séparation 
of parts of the fleece witb référence to their quality and value, while in the case» 
of oup Woblsthere haa been simply afleparation as to color, the wbite wools hav- 
ing b^ takén from thegl^ay andyellow wools; and, even if the séparation of 
the wi^pfe accprdirig to colpiirc9uld,bfi| held to be sorting, the resuit of that pro- 
cess In tiie casé of our gray and yellow wools has been to decrease, and not in- 
crease, their value. Sixth. If the sorting clause of paragraph 383, above 
quoted, can be applied to third-class wools, then we claim that our wools are 
expre^ly e^xçepted f ron^ the ^ppljcatiop of said clause by the terms of said 
pat'k^raph^'bécaùse the yeÛoW WObrisskirted wool as importéd, and commer- 
cially known on and prior to October 1, 1890, and the white wool has already 
had asâe^^ed'tipon it a'duty atûiouniin'g to three times that which would be 
assflsSëdMsaid wool was importéd .unwashed. 8evenih. If the above-quoted 
sqytiqgiQlaiùse of paragraph, 883 should be held applicable to our wools, 
ttien w|9 ç^fiim that the exao'ybpjpf 64.,per cent, or 100 per cent, upon the in- 
voicjepyjceé of ,our \ypols is illçgal, and .tha^ it is the duty of the appraiser to 
àsèeVtk'în and ifefiprt what woiild be the Value of our wools if thé White wool 
ha'd ïtôb'byèni sèpàràted f rom thé ^ray ànd yfellow wools, which value, we as- 
sert, Wotfîd 'be yéry much leàà bhan 13 cents per pound; and thal^ if the sort- 
ingclausë can be appli'éd;toio.ur< wools, .itis then your duty to assess 64 per 
cent;.jijj^typp thereduced valuattionsoascertained by the appraiser, which du- 
ties ,we çlaiip would be le^s thàn the duties at 32 per cent, and ,50 per cent, al- 
ready paid'by \i%. Éightli. iWeclaim that wheregoodsaresubjèct to a graded 
ad mZo^-eWiduty, fiiid thé pt-bceSs of separating them bas so încreased the 
value of Hiiy Of them asto advance them from one gi'ade to another, no pro- 
vision of lâ-w for doobiing the duty to which they would beotherwise subject 
caii juWify you; in doubliiig the, ; rate of duty applicable to th« higher grade, 
and assessing it upon the valuation as increased by the process of séparation. 

The prOtést Was traiisrriîtted to the United States board of gênerai ap- 
praisers,pùSrsùantto section 14 of the àctof June 10, 1890, (Customa 
Administrative Act; 26 U. S. St. p. 131,) and a hearing was had befor© 
them. It was proven that it had been for many years the custom in 
the- wool markets pï Liverpbol to sepàrate East India wools of this char- 
actpif accôrdjih^ to théir color, and that such wools were importéd into 
this couni,ry,so ^eparatédj thàt thèse wools had not been changed in their 
characteroi: sondition for tihe purpose of evading the duty, nor had they 
been reducedin value by the admixture of dlrt or any other foreign sub- 
stancej thatj as to the gray and yellow wools, there had been no separa- 
tioiî éxcept'ila to color; that the white wool had been separated both as 
to tîolor àtid (j^àlity; that ^hé effect of separating gray ànd yellow wools 
frôà ,yhite wçftjs was to rëduce their value; that the white wool, as im- 
poirted, was. worth ninepenee per pound, whereas, if it had not been 
sortëd, its value would hâve been sixpence per pound, and, if it were 
uilwashed, its value would be twopence per pound; and that ail of said 
wpbls were iiitended to beused, and had in fact been used, to make car- 
pèts. , . , _^'",y .,,, 

, I l^ie ibo^rd of apprai^erf dççidçd : (J) That separating wools as to color 
was not" sorting,?? within the meaning of the law. (2) That the sort- 
ing clause àpplied to ail classes of wool. (3) That the gray and yellow; 
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wools were not and the white wool was sorted, witbia the meaning of the 
law. (4) That the white wool had already paid (at 60 par cent, on its 
invoice value) double the duty to which it would hâve been subject if 
imported unsorted, and three times the duty to which it would bave 
been subject if imported unwashed. (5) That the décision of the col- 
lector should, be reversed, and the entry reliquidated. From this dé- 
cision the collecter, under, section 15 of the customs administrative act, 
appealed to the circuit court. 

Edward Mitchell, U. S. Atty., and Thomas Greenwœd, Asst. U. S. 
Atty., fdf appellant. 

Curie, Smith & Mackie, (W. Wickham Smith, of counsel,) for respond- 
ents.' 

Wheeler, District Judge. The question hère arises upon that part 
of clause 383 of Schedule K of the tariff act of 1890 which provides 
that the duty upon the wool "which bas been sorted, or iricreased in 
value by the rejection of any part of the original fleece, shall be twice 
thfe duty to which it would be otherwise subject: provided, that skirted 
wèols, as ndW imported, are hereby excepted. Wools on which a duty 
is assessed aniouriting to three times or more than that which would be 
aâsessed if sàid wool was imported unwashed, such duty shall not be 
dbu'bled on àccount of its being sorted." The importation was of white, 
yellow, and gray wools, which had been separated by colors, and the 
value of thé white increased and 6f the yellow and gray lessened. The 
collectbr, undèr some direction, considered the whole to hâve been sorted, 
and doubled the duty on its value as sorted. The gênerai appraisers re- 
versed this, and decided that the duty on the white wool should not be 
doubled, because the single duty amounted to more than three times as 
much as ifit had been imported unwashed; and that the yellow and 
gray had not been sorted, within the meaning of the law. The duty to 
Which the sorted wool would be otherwise subject would seem clearly 
to be that to which it would hâve been subject if unsorted, and not that 
which would be the duty when sorted. The other construction would 
make this clause mean that, under thèse circumstances, the duty should 
be double whât it would be undoubled. If this séparation into colors 
was sorting, it would be a sorting of the whole, as it ail was brought; 
and the duty on the whole, unsorted, would bave to be doubled, unless 
it amounted to more than three times what the duty on the whole, 
unwashed, would bave been. But sorting seems to refer to changiug 
the original fleece. This brings in the proviso that it shall not apply to 
skirted wools. The fieeces of the yellow and gray wools do not appear 
to bave been sorted in the fleece, and are found not to bave been sorted 
at ail, As the duty on the white wool was more than three times what 
it Would hâve been if the wool had been imported unwashed, that was 
not to bè dbubled, and as the yellow and gray had not been sorted, that 
was ûoit to be,, and none was to be, doubled. The décision of the board 
of gênerai appraisers is thereforé affirœed. 
" v.50F.no.ll— 158 
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(Çtnuit Çmrt, D. U<ùsaai,u*ett». Jane S, t^) 

:; V;;.ji;,';^', . ';':'' No.'8,5fia.' 

OmroMB D^^ftH BooKf . , , 

Underthe tariff aotof 18()0| par^Blii, DOoki printed and botind more tlwB aOye»» 
a^o «ra ^ràtltiëd to eiiti7 tree. notwltbuaDidiiig tbat they hare beev reoently re- 
bound. 

At Law. Pétition for review of a décision by fhç board of gênerai 
«ppraisçre.;, ,.,; , ,,, ... 

The Boston Book Company ordered from London a secondhand set 
of Howell's State Trials, 84 volumes, which were published in success- 
ive voliinies b^twee^ the years 1809 apd 1828. On arrivai of the set 
(per BteamB,bip Scythia, A-prU 13, 1891) the appraiser at the port of 
Boston fot^oditbat, while printed more than 20 years ago, it had evi- 
dently b^ian recendy reltound, and the. collector therefore assessed upon 
it (April ?3d) a duty of 85 per cent, vipon the value, (£16.10,) under 
the proyi^iop of the présent tari£f, whlch requires a book to bave been 
"print04 *^^ ,^ïin<i " more th«in 20 years to be admitted free. This duty, 
«mountingito 420.50,, the Boston Book Company paid under protest on 
April 89>.1§9Ï> and the same day entsréd an àppeal to the board of 
United S|tates gtjneral^ppraisers ^ainst the imposition of this duty. 
On May 29, 1891, the board of United State? gênerai appraisers sus- 
tained the ^eçMon of the collector of the port of Boston, an4 so notiâed 
the appellant» 1 

.4w<)rw(tt8,iît{89, for petitipner. 

i«iran^ Z). ,4^9», U. ^. Atty., for collector. 

; RjBîNAM, Circuit Judg^. The treasury department twîce mled — ^the 
test tin^^iannary 29, 1886— that mnder the tarifif act of 1883 books 
printed paflire: than 20 years, but, imported in sheets, were not en- 
titled tOifrçs entry. The attomey gênerai, however, advised otherwise 
SeptembeiTjlS, 1886, (18 Op. Attys. Gen. 4614) , He reached this con- 
clusion by niaking "bqimd or unbound" relate t^ the preceding word 
"bookp^" ,; ït;i? my belief that the change in phraseology which appears 
in the actfpfÔctober î, 1,890, p^r. 512, so far as it,rea,ches the présent 
case, ,8houl4,be constiTied as intended to remove this doubt, and to 
make qertai^n, that the général poliçy concerning this s^bjeçt-matter was 
not e^tendpd ias the opinion of the attomey gênerai permitted. This 
was, petbapçi;,,BOUght tq beaccomp]iphedby strikingout the commaafter 
"^nboupdî," Ipr w^iatèver such 8trd|i;ing put might be worth, so as, per- 
ba[pg, tp ms^etjiat WQr4,Umitw^ijfoppw it, and iiot what preceded. 
It was ;re^ph(Bd effecj;uaï|y and ç;çrtâip)y by insertiilg "bpund or" after 
the wojjdjs, "printed and." Thp présent pai;agr^ph ^12 is therefore to bè 
cpns^nji^j^^ftribuijively.; the W9jt;ds"3P|r)pted and bpund" referring to 
whatever should be bound to con^pi,^|tg it.aa an, articïe of merchandize, 
and "printed " and "manufactured " to êverythiug else. X discover no 
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evldoice of any other change of législative purpose so far as relates to 
printed books. By a literal construction of the présent statute the peti- 
tioner's books seem entitled to free entry, because, having once been 
bound more than 20 years before importation, they comply with its pré- 
cise terms, notwithptanding they may bave been bound again. But it 
is not necessary to rély on the mère letter,as the considérations stated lead 
directly and naturally to arational construction. Churchof Holy Trinity 
V. J7.iS.,143U.S.457,463, 12Sup.Ct. Rep.511. Moreover, rebinding 
is not binding. The latter is new and original work; while, ordinarily, 
the former is repairing, and usually omits one or more of the recognized 
steps in the latter. If theUni^d States clairas that theyall actually entered 
into the présent case, it had the burden of showing this fact to the board 
of gênerai appraisers. But, as it is apparent that thèse books were 
bound more than 20 years before importation as books of like character 
are usually bound before being offered for sale, I would regard them as 
entitled to free entry, even thoUgh it also appeared that, in conséquence 
of accident or ordinary use, they had needed and received repairs in ail 
respects eqnal in extent to new and original binding. I adopt the 
conclusions of the décision of the treasury departmentofMarch 2, 1891, 
(10,800) and hold that the books are entitled to free èntry. The peti- 
tioner will prépare the proper order, and, if not agreed to, wîll submit 
it to the court for revision. For the présent the order will be: Peti- 
tioner entitled to relief per order to be entered lu coiii^liauce irith the 
opiniou oi th« court. 



United States v. Law. 
(IHstHet Court, W. D. Virginia. AprU 14, 1898.) 

1. PBB.TrHT— llTDICTMBNT— TtME. 

In un indlctinentifor perjury, the day on wbich the perjury wa» eonraiMtcd nraat 
be tniXy laid, and to lay it on the " day of Seplember, 1891, " la insufficient. 

2. SAMB— AFFinjlVIT. 

In an indictment for perjury, in making an affidavit, it U nnnecessary, nnder 
Rev. St. $ 5390, to set ont the affidavit in luBO verba. 

3. Sàmb — Affidavit— A UTHOKiTT of Notart. 

Rot. Bt. | 1Î78, aulhorizing notariés publie to admtnister oaths in ail cases In 
whicb justices of tbe peace hâve power to adntinister Ifaem. gjves no power to ad- 
minister an oath in an investigation by the post ofUce department as to tbe alleged 
loss of a registered letter, for there is no stutute giving justices such power, and 
hence no indictment for perjury can be basud upon ffUse atatements in an affl' 
davit inade before a notary in such an Investigation. 

At Lav. Indictment of Â. B. Law Ibr perjury. Demaner to in^ 
dictment sustained. 

W. E. ft-mff, U. S. Atty. 
Geo. C. (k^dî, for défendant. 

Paot., District Judge. This îs an ÎTK^ictmpnt for petjury, T)8Bed on 
an âl&davit made by we defeudaut on the 21titday of Âugvut, 1891, 
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before W. D. Ha3''ne3i a notary public for Franklin countyj in the 

state of Virginia, aaidaffidavit being to the foUowing efifect, to wit: 

"State of Virginia, CountycfFranklin^—towit: 

"Before me, W. D. Haynes, a notary public in and for Franklin county, 
Virginia, personally appeared A- B. Law, and made oath that he registered 
a letter at Pen Hook, Va., on the 21st August, 1891, directed to G. H. T. 
Gréer, Eocky Mount, Va., and that said letter contained eight hundred 
dollars in United States currency, as foUows: three two hundred dollar notes, 
twb flfty dollar notes, and flve twenty dollar notes. A. B. Law. 

"Swbrn to and subscribed before me this 28thday of September, 1891. 
"W. D. Haynes, N.P." 

The défendant demurs to the indictment on the foUowing grounds: 

1. That the day of the alleged commission of the offense is left 

blank in the indictment, the time alleged. being "the day of 

September, 1891." The court is of opinion that this objection to the 
indictment is well taken-, The doctrine laid down m Rhodes v. Gom., 
78 jVâ. 692, is. that "in an indictment for .perjury the day in which the 
perjurjiwas cotïimitted mpst be truly laid," and this décision is sus- 
tained by the various autbopties cited by counsel for the défendant. 

2. À second objection to the indictment urged by counsel for the 
defep,d^P* is t^^t' the indiçtinent should set out in hsec vei-ba the aâidayit 
madeby the défendant omyhiçh the charge of perjury isbased. This, the 
coui^:t})iijks, is unnecessary. Section 5396 of the Revised Statutes of 
the United States provides as follows: 

"Sec. 5396. In every presentment or indictment prosecuted against any 
person for perjury it shall be sufflcient to set forth the substance of the offense 
charged upon the défendant, iandby what court, and before whom the oath 
was taken, averring such court or person to hâve compétent aiithority to 
adininisterthe same, togetherTW,|th the proper averment to falsify the matter 
whe.rein the perjury is assignêd.without setting forth the bill, answer, in- 
formation, indictment, ,de,^^aratipti, or any part of i^ny recprd or proceeding, 
either in law or équity, or'àny âÀfldavit, déposition, ôr certîficate, other than 
as hereinbefore stated, and without setting forth tbç commission or authority 
of the bôurt or person befor* whOm the peijury wa^ committed." . 

3. The most important objection raised on the demurrer is that the 
notary public before wjl^în the affidavit on w|iièh the indictment is 
based was taken had no authority to administer the oath to the dé- 
fendant, ,iiSd,'t,otàke the affida vit which, it is alleged in the indict- 
ment,' was Msely made,: and in making which the défendant eoni- 
mitted; ïi^jtiïy,; No piindipl^ in the criminal law is inore elearly 
settled Ihan that the false oath must be taken before a court, or an ofB- 
cer authorized to administer such oath. The most gênerai power con- 
•ferreëi|)ffft}ïë''fetatute8i:0ftthe United States on a; tnotary public tb' ad- 
minister an oath is given by section 1778 of the Revised Statiiteë, 
wbich authorizes this officer to administer an ciath'în ail cases in wMch, 
underthelaws of the United States, a- justiceofthe peacemày doso. 
Thp statu te i^ as follows; 

, ",S,ec. 17?8;\,In'all cases/Jn which, undér the la^s'df the Upitéd. States, 
oâtÊâ of'èftfbfèwIédgments-tQa'y now be taken or ftiadAbéfbre any justice of 
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the peace of any state or territory, or in the District of Columbia, they may 
hereafter be also taken or luade by or before any notary public duly ap- 
pointed in any state, district, or territory, or any of the eommisaioners of the 
circuit courts, and, when certified under the hand and officiai seal of such 
notary or commissioner, shall hâve the sarae force and efEect as if taken or 
made by or before such justice of the peace." 

This statute limits the authority of a notary public to administer an 
oath to the cases in which a justice of the peace bas the same author- 
ity. A diligent and careful examination of the statu tes of the United 
States, and the rules and régulations of the post office department, 
which by statute hâve the efi'eot of law, (and he can dérive his power 
f'rom no other source,) fails to furnish us any authority for a justice of 
the peace to administer such an oath as that taken by the défendant 
in this case. We must therefore necessarily arrive at the conclusion 
that the notary public had no authority to take the affidavit in ques- 
tion, and that if it be false it cannot be the ground of a prosecution 
for perjury. The court thinks that even if the notary public had 
authority to take the affidavit on which this indictment is based, the 
said affidavit would be defective, because not certified under the hand 
and officiai seal of the notary public, as required by the statute. The 
view taken by the court that a notary public bas no authority to ad- 
minister an oath in an investigation as to the alleged loss of a registered 
letter, such as was being conducted in the matter bf the case at bar, 
seems to hâve been held by the post office department. For in. the 
postal laws and régulations (section 48) it bas notifiéd its officers and 
employés that, in accordance with the provisions of- section 183 of the 
Revised Statutes of the United States, "any ôfficer or clerk of any of 
the departments lawfully detailed to investigaté îrauds orattempts to 
defraud on the government, or any irregularity or misconduct of any 
officer or agent of the United States, shall havé authority to administer 
an oath to any wifness attending to testify or dépose in thé course of 
such investigation." The same section of the postal laws and régula- 
tions réitérâtes the provisions of section 298 of the Revised Statutes of 
the United States, that "any rhayor of a city, justice of the peace, or 
judge of any court of record in the United States, may administer 
oaths in relation to the examination and settlèment of accounts com- 
mitted to the charge of the sixth auditor," but cou fers no power to ad- 
minister an oath in case of an investigation such as was being con- 
ducted when the affidavit in question was taken. The post office in- 
specter, if there was one présent, doubtless had this power, but the 
notary had hot. The demurrer must be. sustained. 
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^'''' ■''"'!.,';''''!": ,!' ..UlOTED STA*ES ». MaETI»,';.-'''- 

(District Cottrt, W. i?. F*rffini«. April 18, 1893.) 

1, Indtctment— Vamditt— Priob Refusai, to Indict. 

Tbie fact that a srand jary bas igaored an indictment la not a bar to the subsé- 
quent findj^ng qf a true, bijl for the same offense. 

2. PosT OrFicB— SeaI/ED Obsobne Lbtteb. 

Utadef Kev. St. % 8S93, as amended bjr Aot Cong. 1S8S, 25 St. p. 496, an obscène 
letter, sealed or nnsealed, is nonmailable, the prorisioa that no person shall opeu 
any sealed matter not addrèissed to himself being a sufficiéDt protection to privata 
oorréspondence. In re TFnfell, 42 Fed. Bep. 822, îollowed. 

8. SAMl£.rOB8CBNB LsTTBBDBf INES. , 

A lotter from a man toan unniarried woman, proposing a clandestine trip to a 

neiglibOring town, to réturU the next morninir, he to pay hôr expenses and flve dol- 

. ; lars besides, is an obscène letter within the meaning of the aot making suoh matter 

nonqaij^bla, although it cçûtalns no words whioh are ot tbemselres obscène. 
4.'Samb. 

' "Obeœne, " within tbe meâniug of the act, Is that whlch is offensive to chastity 
sudmodesty. U.S. v, Hairmpn,.4& Fed. Rep. 414, followed. 

Ai Law, Indictment of George W. Martin for mailing obscène letters 
in violation pf Rev. St., §3893. Heard on motion toquash anddemur- 
rer. Ovërruled. 

W. E,C!riiig,\i.B. Atty. 

Peatrow <£■ ffarris, for défendant. 

Paul, District Judge. In this case the défendant moves toquash the 
indictment on tbe ground that it was found byagrand jury of this court 
at Lynchbui-g in March, I8d2, after a grand jury of this court at a court 
held at D^ny^ille in November^ 1891, had reporled the indictment "npt 
a true biUf", I do not think this motion can be sustained either by 
the praotifie in, Virginia pr, by tbe doctrine generally held by the Amer- 
ican courte, , The doctrine in this state and the other American states is 
that the ignoring of an indictment by one grand jury is no bar to a sub- 
séquent grand jury investigating the charge and finding an inrlictment 
for the san^e offense. "Il' a Uian be committed for a crime, and no bill 
be preferried ?^gainst him, pr if it be thrown'oiit by the grand jury, so 
that he ia discharged by proclamation, he is still liable to be iadicted, 
though the sending up a pecond bill, after an ignoramta, is an extrême 
act of prérogative, subject to the revision of the court. * * *" Whart. 
Crim. PI. ffe Pr,., § 446. The, défendant also demurs to the indictment 
on the folloij^ing grounds: Mrat, that the sending of an obscène, lewd, 
and Jascivioûs letter uucjer scbI through the mail is not an offense under 
section 3893 of the Kevised Statutes of the United States, as amended 
by the act of congress approved September 26, 1888, under which the 
indictment in this case was drawn; aeœnd, that the letters on which this 
indictment is based are not obscène, lewd, and lascivious within the 
meaning of the statute. 

The court will consider thèse objections in the order in which they 
are made. Prier to the enactment by congress (September 26, 1888) 
of the amended act on this subject, the word "letter" was not embraced 
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within its provisions. The statate (section 3893) provided that every 
obscène, lewd, or lascivious book, pamphlet, picture, paper, writing, 
print, or other publication of an indécent character should be nonmail- 
able. On the construction of this statute the décisions 6f thé courts 
touching a sealed letter of an obscène, lewd, or lascivious character sent 
througli the mails were by no îneans harmonious, The difiference in 
the décisions in the United States courts arose over the construction of 
the Word "writing." A number of the décisions held that the word 
"writing " did not embrace private letters. An equal or perhaps greater 
number of tbe décisions held that it was the intention of congress to em- 
brace within the meaning of the word "writing" letters of an obscène, 
lewd, or lascivious character, written by one person to another, as pri- 
vate correspondence. Of the cases the court has examined bearing on 
this question the folio wing held that theterm "writing" did not embrace 
private letters: U. S. v. WiUiavis, 3 Fed. Rep. 484; U. S. v. Loftia, 12 
Fed. Rep. 671; U. S. v. Gamerfard, 25 Fed. Rép. 902; U. S. v. Mathias, 
36 Fed. Rep. 892. On the other hand, the foUowing décisions held 
that private letters wf.re embraced by the statute within the term "writ- 
ing:" U. 8. V. Marris, 18 Fed. Rep. 900; U. S. v. Gaybrd, 17 Fed. 
Rep. 438; Î7. S. v. Hatiover, Id. ,444; U. S. v. Britton, îd. 731; U. S. 
V. Thomas, 27 Fed. Rep. 682. In this confused and conflicting condi- 
tion of the décisions of the courts congress undertook, in the amended 
act of September 26, 1888, to legislate again upon this subjecl, and in 
the amended act inserled the word "letter," the omission of which in 
the former statute had given rise to the contradictory décisions above 
referred to. Congress, at the time of the passage of the amended act, 
had before it the history of the former statute and the conflicting déci- 
sions of the courts made as to the proper construction of the word "writ- 
ing" SB employed ifl that act, whether or not this term embraced private 
letters. A careful reading of the décisions on the original statute con- 
vinces the court that the conflict in theôe décisions grew ont of the omis- 
sion in that statute of the word "letter," and that if this term had been 
found in the original statute the décisions would hâve been uniform. It 
is obvioùs, the court thinks, that in the amended act of September 26, 
1888, it was the purpose of congress to put this question at rest, which 
it did by the insertion of the word "letter." And this view is strength- 
ened by a récent décision of the suprême court, in which, afteradverting 
to the CQtitrariety of opinions as to whether the word "writing" in tne 
statute beibre it was amended embraced the word "letter," and, deciding 
that question in the négative, the court add that "îffurther argument 
were needed in support of our view it will be found, we think, in the 
fact that in an amendment to this statute, passed September 26, 1888, 
(25 St. p. 496,) for the first time in the history of the postal 'service the 
word 'letter' ^vas included in the listof articles made nonmailable by 
reason of their obscène, lewd, and lascivious, or otherwise impropér char- 
acter." U, S. v. Chase, 135 U. S, '255, 10 Sup. Çt. Rep. 756. The 
conclusion at which the court has arrived is suetained by the opinion 
pfKEMON, J., in jRe IfaM, 42Fed, Rep.i822: ,, 
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"In my opinion," said the learned judge in the case cited, "since the 
am«ûdment of jSeptember 26, 1888, there can be no reasonable doubt that 
congi'e8t;OlWl3!^xpre3sed its intention to exclude obscène letters, whether 
privatei^nd «Qaled or unsealed. It in terms included an obscène letter, with- 
out a^y ïiipitation, and strncli ont of section 3893 the former clause in référ- 
ence tb iettiéis u^ân the envelopesof which obscène epithets, etc., wero printed 
or writtén. It prbvided for guarding the sanctityandsecurlty of prlvatecor- 
respondettÊé by « provision that no sealed letter shoûld be opened by any per- 
son eveept tbiélonë to whomaddressed, but in no doubtful language déclares 
an oosceixe;leWeirnonmai}able. * * * I think no one cantollow thelegis- 
lationijrpnj l§7à up to JSeptember 26, 1888, without being convinced thatcon- 
gress intendeà 'flnàlly.to piiige thè United States mî-tt, and as far as possible 
prevenfi'^t froài bisçoming a vehicle fOr the transmission of obscène, indécent, 
and làsciVioiis messages." 

Asjij^çienjl; iànswer tothe position taken by counsel for the défendant 
iri regàni ip the ixiviolabiility of private correspondence, no matter 
what its cji^raeter may.ljiéf, if oonducted by sealed leitters, is found in 
the opji)|on of the suprême court of the United States in Re Jackson, 
96 U. ë.^j'?,27^{ wherein Justice Field, speaking for the court, said: 

" The power yested in congress to establish post offices and post roads haa 
beenpractlcailycbnstruéd,, since the foundtition of the goverament, tb author- 
ize nbt hièl'eli' ' thè désignation of the routes over which the mail shall be 
carried, iiW'the Ofiices wheré letters and other documents shall be received 
to be dlstribated orforwardied, but the cawiage of theinailand ail measures 
néceasary t0|éec*ir« its safe and speedy transit and the prorapt delivery of its 
contents, Çtîh,e,,validityof législation prescribing what should be earried 
* * * bEisnever been qu|estioned. The power possessed by congress em^ 
braces tlié régulation of thé'entiré postal System of the country. ïlie right 
to desi^riatë'whaî shall be earried necessarily in volves the right to détermine 
what àhall be eiicluded. * * * In excluding varidus articles from the 
mail, the objeoi of congress hasnot been to interfère with the freedom of the 
press, ori with any other rights of the people, but to refuse its facilities for 
the dist^"ibutiqp,of; matter deeçaed injurions to the public morals. AIso, in 
tlie very récent décision of thosame court, not yet offloially reported, in what 
are itnown as tiië yiottëry cases!' " Bxparte Hapier, 12 Sup. Ct. lîep. 374; 
ffomerV. PI S., Id. 407. 

Ilie secoifii'ground of depiurrer îg that the letters on which thîs in- 
djctiaent was found are not obscène, lewd, or lascîvious, or of an 
indécent chacacter, within the meaning of the statute. The letters in 
question are as follQws: 

(Nal.) 

"October 12 1891 Mrs. Worley Dear Madame I write to know ff yon will 
take a trtp to Lyncbburg vrltb me thuxsâay. I will pay your expenses and 
pay you $5.00 besides. Wéwill leave on diiy tmin and réturn next morning. 
lam not a strariger to you. but we must keep this a profound Secret. If you 
will go let me know by Wednesday and I will take the train on this side and 
yon get on in I^oi;tli Danville. Just drop your letter in a box on this side 
and direct to O. Banville V». tnesday evening. If you will go I will promise 
yoii a nice time Yburs fondjiy." 

•■■':„' ';; '■"^ '. ; ■ -■-; (N0.2.) , 

"My Dear Mifs. Worley Yout noté reicei ved You are entirely mistaken in the 
man. Whiist I hâve seen yOu often I hâve never spoken a half doz. words 
to you. I bave always admlred you and hâve had a great désire to be with 
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you. and I Write again and beg that you take the trip with me to Lynchburg. 
Say we will start Friday and corne back Saturday. I know you wîU be greatly 
surprised when you flnd out who I am but I trust you will be agreeably so. 
Pleaae Write in the morning before ten o'clocli and answer me in the affirma- 
tive. New please do this for me and you will contribute so much to my hap- 
piness. I know you will never regret it. lam Yonradevotedly O." 

The court will define very briefly the meaning of the words "obscène, 
lewd, and lascivious, and of an indécent character," as employed in 
this statu te. A very clear définition of "obscène" is "that which is of- 
fensive to chastity and modesty." U. S.v. Harmon, 45 Fed. Rep. 414. 
In U. S. V. Clarke, 38 Fed. Rep. 732, Thayeb, J., says: 

" The Word ' obscène ' ordinarily means something which is offensive to 
chastity, something that is foui and flltby, and for that reason is offensive to 
a pure-minded person." 

Thèse définitions were given to the word in question as applied to 
bocks, pamphlets, pictures, writings, and other publications which 
were named in the statu te before it was amended; and since the inser- 
tion of the word "letter" in the amended statu te the same définitions 
should unquestionably be given to the same word as applied to priva te 
letters also. Taking thèse définitions and applying them to the letters 
on which this indictment was found, the court cannot see how any 
other construction can be put upôn them than that they are obscène 
within the meaning of the statute. The expressions used in the letters 
can leave no doubt as to their lewd and lascivious character. It is diffi- 
cult to conceive what can be more shocklng to the modesty of a chaste 
and pure-minded woman than the proposition contained in thèse letters. 
It is no less than a proposition from a married man to an unmarried 
woman, proposing a clandestine trip to the city of Lynchbui^ for a 
grossly immoral purpose. The motion to quasb the indictment and the 
demurrer are overruled. 



Harman V. United Statbs. 
ICirmtt Court, D. Kansoê. June 18, 1883.) 

1. Mailins Obscène Lbttbr— CJonstitutionai, Law. 

Bev. St. § 8893, as amended by Aot Cong. July 12, 1876, (19 Rt. p. 90,) proWblting 

the mailing of obscène papers, Is not in contravention of tbe first amendment to the 

fédéral constitution, providingtbat the freedomot the press shall not be abridged. 

Ex parte Jackscm, 96 V. S. 737, and Ex parte Bapier, 18 Sup. Ct Rep. 874, 1& U. 

S. 110, foUowed. 4S Ped. Rep. «4, afflrmed. 
9. Same — Sentence— Omission ov Habd Labob. 

Where a person convicted of mailing obscène papers is sent to the penitentiary, 

a failure to sentence bim to bard labor, as required by Rev. St. g 8893, is a fatal er- 

ror, for which the judgment will be reversed. 

In Error to the United States District Court for the District of Kansas. 
Indictment of Moses Harman for mailing obscène papers. Verdict of 
cuilty, and sentence thereon. Reversed. 
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David '^irmeyer, for pkiatiff in errot. i- 
X H^U<%,tr;S. Dilt. Atty. '-, 



Caudwbiij*, Circuit Judge. On the |9tij day of A!priï,'i88.8, the plairi- 
tiff in ertor tras indictedjn the d istïict; cpijrt for dçppsitiiig on the 18th 
day qf Jua|B)„l^&&, ^ % ppst pfBce, fp^r mailing, an obscène paper, in 
vio^atj<?J!i.p^,feetion 389â of the Revised, Statutes of the United States, as 
am^d^f^yactîOf congress approved tbë,12th of July, 1876, (chapter 186, 
19 lU.SiiSt, Pi. 90-) He was tried béfore a jury, found guilty, and sen- 
tenced to "be imprisoned in the Kansas state penitehtiary for five years, 
and thathe paya fine o^ thriee hundred dpllars;" and theréuppn the défend- 
ant flued put this writ of ejirpr under ti^e; àct of congress approved March 
3, 1879, (chapter 176, 20 U. S. St. p. 354.) The chief contention pfthp 
,learnc^,cpunselfpr plaintiff in error isthat the act pf congress on which 
the,in(i|iQtraent is,fpund<s4 "cpntrayenes the first aniendnient to the consti- 
tution çf tbelJniied Statua, whiçhproyitïes, among other things, that the 
frepdppi pf the press ahal| pot be ajjlidpéd, and is, therefore, unconstî- 
tipnal; aad vpid." If autlipritycanéyer silence contention, the consti- 
tutipnali|y.pf tbis açt oÎT congress ^s no longer open to discussion. Éx 
parte Jftcfcm, 96 U. S, 72t; Ëx part^ Rapier, 143 U. S. 110, 12 Sup. 
et. Rep. 374. Tbere is, however, a fatal error in this case on the face 
of the record, The act pf congress prpvides that persons convicted of its 
violation "shall bô deei:^e4 gUilty of a misdemeanor, and shall for eàch 
and e\fery offense be fined not leas than one hundred dollars nor more 
thaï fivfljthpusand dollars,, pr imprisonment at hard labor not less than 
one year «pr niore than ten years, or both, at the discrétion of thè court." 
,It will be cVserved that where the , ppmshinent, or any part of it, ia 
imprisonçoçnti, ;i^ mast be ;*' at tiard Ifibor." The plaintiff in èrror was 
sentenced to "be imprisoned in the Kansas state penitentiary for five 
years," and hard labor is not made a part of the pûnishment, àà the 
statute requires shall be donc, where imprisonment forma any part of the 
sentence. When the statute makes hard làbor a part of the pûnishment, 
it ia imperative upon the court to include that in its aentence. Ezparte 
Karslendick, 93 U. S. â&§.j In the coijrts pf the United States the rule 
is that a judgment in a criminal case must conform strictly to the statute, 
and that any vapatiions from its provisions, eithpr in the character or 
extent of the pûnishment inflicted, renders the judgment absolutely 
void,, l^pap£^Karskniiçk;guipra; In ri Graftam, 138 U. S. 461, 11 Sup. 
(h.B£l>imBi Éc parte Lunge, 18 Wall.\16â ;Jn reMiU»,, 135 U, S. 263, 10 
3x^. Cit.;jSj^. 762i In fe î/oftnson.; 40 Ped. Rep. 477. A différent rule 
prevaïis in some of thel sta'tes, {In-rejUcDonald, 74 Wis. 450, 43 N. W. 
Rep. jl48; 2fço|)Ze v. Baker, 89 N. Y. 460;) but the rule on this subject 
lirevailiî^gi in à.state,; Wlbi^thër by statti^^^ décision, bas no 

force in the fédéral courts administering criminal justice under the 
constitution and laws of the United Siates. In those courts the doctrine 
of thé suprême court ôf thë United States bn this subject is of paramount 
authorîty. îtseems probable that, if the plaintiff in error had sought 
relief from the void sentence after suffering a part of the pûnishment by 
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habe(ï8 corptis, his discharge would hâve been absôlute and final, and he 
couldnothave beenagainsentencedor tried for tlie offense. Exparte Lange, 
18 Wall. 163; /nre/oAnison,48l'éd. Rèp.477. ' Assaming, but not deciding, 
that his discharge on habéas corpus, after suffering a part of the punishraeht 
under the void sentence, would hâve precluded the imposition of a l^al 
seûtence upon the verdict of guilty, or another trial for the same offense, 
it does not foUow that a reversai of such a sentence on a writ of error sued 
ôut by, the défendant himself iô attended with any such conséquences. 
See Ex parte Langé, 18 WaÛ. 173, 174, and dissenting opinion, pages 197, 
198; 1 Bish. Crira. Law, §§ 1023, 1025. But this aspect of the 
case bas not been argued, and no opinion is ezpressed upou It. If the 
défendant conceives that a légal sentence cannot now be imposed upon 
him on the existing verdict of guilty, and that he cannot again be tried 
for the same offense, he can raise thèse questions in the trial court. The 
judgment of the district court of the United States for the district of 
Kansas is reversed, and the cause remanded to that court with instruc- 
tions to proceed therein according to law. 



United States v, Baoazzini. 

(CîrcuU Couru S. D. New York. AprU 4, 1801) 

Natukalization— Sellino Certificats. 

Under Rev. St. § 5424, it is a criminal ofFense to sell a certificate of naturaltzatlon 
to other tban tbe person to wbom it was issued, and it is immaterial that such cev- 
tificate was fraudulently procured, by misrepresentation to the court, or that It 
was forg'ed, if prima fade and apparently valid. 

Ât Law. Indictment of Guido Bagazzini for selling naturalization 
papers in violation of Eev. St. § 5424. Verdict of gulltj'. Heard on 
motion in arrest of judgment and for new trial. Motion denied. 

Edvxird MitcheU, Dist. Atty., and Mr. MoU, Asst. Dist. Atty., for the 
United States. 

Kdbgg, Base & Smith, for défendant. 

Beown, District Judge. The défendant was indicted and on trîal con- 
victed, under section 5424 of the Revised Statutes, for the oflense of 
selling "to a person other than the person for whom it was originally 
issued, a certificate of citizenship, or certificate showing any person to 
be admitted a citizen." On the trial it appeared that the certificate re- 
ferred to in the first count of the indictment was issued by the superior 
court of this city, a common law court of compétent jurisdiction in 
naturalization proceedings, and was as follows: 

"Unitep Stateb of Ameeioa, State of New Yobk. 
"E Pluribus Unum. 
"City and Cownty of New York — ss.: 

"Be it reœembered that on the 22Dd day of October, in the year of our Lord 
one thousaud eigbt bundred and ninety-one, Angello Cordello appeared 
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in th'e supêrior fiourt of the city pf New York, (the sald court being a court 
ef cetCQtâ,; b&ving common-law jurisdiotipn, ani] a clerk and seal,) and applied 
tô tlw s^id cùurt to be admitted to become a citizen bf the United States ot 
Ajçpëripç», pnrsuant to tlie provlsionâ of the sève rai acts of congress of the 
iTriltëaStatésof America fot thàt purpose made and provided. And the said 
apidièàht 'havlng thereupon pirôduced tO the court snoh évidence, made auch 
dediaratioa and retiunciatiohi and taken such oatbs as areby the said acts re- 
i^ulredi,.,, :,'•,,, -,.; 

"^bftEçappn, it vas ordered by the said court, that tbesaid applicant be ad- 
mltt^ 49d h^ ^^ açcordingly admitted, by the sàid CQiirt to be a citizen of 
thé XTnited States 6f America. . 

"In testimôny whereof, the seal of the said court is heréunto afBxed this 
22nd day df Gêtober, one thousand eigbt hundred and ninety-one, and in the 
one huidred and sixteenth year of our independence. 

! "fi.«ii By the Court: Thomas Boese, Clerk." 

T?he èëïtîficàte alleged in 4he second count of the indictment to hâve 
beeri sôM was in the same fol-m, certifying the admission to citizenship 
in the'èalné court of Leonado Salvatori on the 22d of October, 1891. 
On the trial Angello Cordello and Leonado Salvatori were called as wit- 
nesses for the défendant, and testified that they never applied for the 
certificates, never were in thç court that issued them, did not authorize 
any one to get the certificates for them, and did not know the défend- 
ant. Angello Adamo, a witness for the prosecution, testified that he 
knew the défendant, ahd'iri October made an arrangement to purchase 
two certificates pf citizenship frqm him, and agreed to give him eight 
dollars for the two; that he gave him the names of Leonado Salvatori 
ajad AngfJlo Cordello 00, a, slip of paper as the nàmes of the pèrsons for 
whom fee watited the certificates; and that afterwards, in the afternoon 
of tïiô 'is&é day, the défendant deliyered to him the two certificates 
above referred to, for which he paid the défendant eight dollars. 

The''éioûDSel for the défendant at the close of the case ibr the prose- 
cution inôved that -the juPy be directed to find a verdict of not guilty, 
on the grbund that it had riot been proved that the certificates sold bj' the 
defeôdant'.were genuine certificates; and at the end of the case he moved 
that the jury be directed to find a verdict of not guilty, on thé ground 
that the évidence showed that the certificates had been fraudulently ob- 
ta,ined and were void; both of which motions were denied. He also 
reijuested the court to charge the jury that to convict the défendant they 
ridust find that the certificates were genuine and vâlid certificates, and 
that they were legally and properly issued for the persons named there- 
in; each of which requests the court refused, and to each of which ex- 
ceptions weré duly taken. The court charged that the papers, being 
genuine papers, with the seal of the court upon them, and being issued 
ibr the two men named in them, could not be sold to Adamo without 
bringing the défendant within the law, to which the défendant duly ex- 
cepted. . . 

There can be no doubt upon the évidence that the certificates in ques- 
tion were procured by fraud and imposition upon the court that issued 
them, and that they would be canceled by the court upon proof of thèse 
iacts. The défendant con tends that section 5424 of the Revised Stat- 
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utes covers only the saleof valid certificates; and in support of that 
contention the case of People v. Stevem, 38 Hun, 62, is cited, in which 
it was beld that the feloniously stealing by the défendant of a satisfac- 
tion pièce of a mortgage before delivery would not sustain an indictment 
for larceny, because such an undelivered and inoperative satisfaction 
pièce was not the subject of larceny. In the case of Phelps v. People, 
72 N. Y. 334, it was held that a draft was the subject of larceny, under 
the express provisions of the state statute. And so the question hère 
is purely one of the intent and construction of the fédéral statute. 
That question is to be decided not upon any raere technicality, but 
with référence to the language of the statute, its several clauses, and the 
evils it was intended to prevent. 

The statute pf 1813 (2 St. at Large, c. 42, § 13, p. 809) is referred to as 
the origin of the existing act, and as évidence that onl}' the sale of valid 
certificates waS intended, likê those in that act contemplated and pro- 
vided for the benefit of seamen. The language of the Eevised Statutes, 
however, is somewhat différent and broader than the earlier statute, 
and is made àppHcable to any "certificate of citizenship." It makes 
criuiinal the selling or disposing of, to "any person othèr than the person 
for whorii it was originally issued, a certificate of citiisenship, or cer- 
tificate showing any person to be admitted a citizen." Preceding por- 
tions of the same section provide similar punishment for personating 
another person, or appearing in any assumed or fictitious name, or for 
falsely, makingj forging, or counterfeiting any oath, notice, affidavit, 
signature, etc., required or authorized in the course of naturalization; 
aiso for ùttering, selling, or disposing of as true or genuine any false, 
forged, antedated, or counterfeited oath, notice, record, paper, etc. 
The clause last referred to covers the selling of forged certificates. 
That clause is foUowed by the clause on which the présent indictment 
is founded. This clause evidently was designed to cover the sale of 
genuine certificates. It cannot apply to anything else; and it certainly 
does not lessen the offense that the genuine certificate was fraudulently 
procured. 

' Taking the provisions of section 5424 altogether, it seems manifest to 
nie that its intention is to prohibit ail selling of naturalization papers, 
whether genuine or forged, and whether valid or invalid. Both classes 
alike mean déception, and more or less of public mischief. The evils 
are the same, whether the papers sold are forged or genuine, when, as in 
this case, they appear to bé l'egular on their face. The act as a whole 
shows that the sale of either was intended to be made alike criminal. 

The fact that thèse certificates were fraudulently procured, and that, 
if the real facts had been known to the court, the certificates could not 
hâve been lawfully issued, seems to me immaterial. The certificates 
were genuine documents. They were issued by the superior court and 
"issued for" the persons severally named in them, to-wit, Angello Cor- 
dello and Leonado Salvatori, and for no one else; and the défendant 
knew this. They were also certificates that, in the language of the stat- 
ute "showed" those two persons "to be admitted as citizens." They 
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weifô ^Mfimo /:?«« and «ippareiitly ivalid; iand they sôeto to me to corne 
pirédâeiy within thé letter, tbe epirit, and the iûtent of the act. The 
motiiM î should therefore be denied; î -' 
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OorniTOHT—"DRAMATio Composition"— Btaoe Danob. 

,Â stage dance Ulvistrtitiiig the poetry.pf niotion by a séries of graceful move- 
inetltâ^'eoitibiDed with (in attractive arraiigëmelib of drapery, lights, and shadows, 
; '^Vt'iti^UlQgi DQStory, portraylDg oo oharacter, and depicting uo émotion, is not a 
"dfâ^naiic composition, " within tbe meaning of the copyrignt aot. 

ïi^.^qmty, Bill by Marie Louise Fuller against Minnie Renwood 
Beinjé for infring^ment of copyright, On motion for preliminary in- 
jjinçtipri. . Denied. 

TÏif! subject of ^he copyrîKht was a stage dance, which is deacribed in 
the foiliOWingcopyrighted composition: 

"The Sebpbntûsie Danob, by Mabie Louibb PTrLi:.BB. 
"Tabl$aul. 

''Stage dark. Musle. Valse. Dancér enters in ttie dark, unseen, and 
stnnda Ht back of stage, np cehter. Lights thrown suddenly from riglit and 
left cpr^itr, ttrst entrances, on dancer cent^r. ; Pit-lure: Çress beld high above 
head fri^^in. the back and front. After the picture the dance begins, dancer 
still U(^Iding dress Kigh âbove the head. The dançer, with slow, sliding. 
Taise ktë^'^ paoves down towanls i'i$;ht corder, the tw6 hgbts following like a 
àsedi^llfén; then, witli a Wckwàrd rrièveiî^ent totime of music, and sereral 
ttirnsi rcatihes centei* again. Then the same down to left corner and back. 
Tlien Mith a round ittoyement from one sid^ t<> the other, she dan<ea down 
oente?;J,9 fpotli^lits, followed by several whirls or turns which bring dancer 
back to cenier. (Ail this time the dress is held up above the head iMhind as 
in the picture in the beginning.) She makes two turns, drupping dress, 
Which the two whirls or turns bring into place. She talces dress up at eacb 
side, tnrriÉlTody fromsideto side, swinging dress from one side low in front 
to bigb at bacli, formiiig a balf umbrellà shape over the head, tirst with one 
sicle of dress and tliea the other. (Tliis movement can be termed the 'Um- 
brellà Movement,' and présents a beaut,if ul stage efCect.) The dancer stands 
at center, catclies up dress at each side, towards the.bottom, bolds it high at 
each side, and tupyés hands from rigbt to left, imitating a spiral shape, danc- 
ing towards footi lights. ' When reaching' footlights, changes straight raove- 
nient of !iriiiS, and, keeping same motlim^ gtves a roUnding, swerving move- 
ment that causes dress toassume the shape uf a large floWer; the pétais being 
the dress in wotion. Then several quick turns up towarda back, (dress up 
on each side,) quick run down stage to, the center, and foUowed by several 
njore whirls. and, twining the skirt over both arms, drops on one kuee, hold- 
ing dréss ùp behind head to forni background. (This picture is a very grace- 
ful clinia?^ and finish to the Qrst tableau of the dance.) Picture. Lights off. 
DarkneSs. Lights up, aUdUancer goàè. 

"(iî'ÏMaZeof flrst tableau.) : 
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"TahleauIL 
, "Stage daric. Mnsic. Valse. Lightithrown sàme as In flrst tableau, on 
dancer. Center of stagp, up at back. Dancer picks up dress at each sida, 
wbiris it over eacb arm frontwise until it is held plain across the front, and 
feet are clearl; seen, then a dancing step folio ws, after which the skirt is un- 
wound, and, lifting it up to back ahd down, thé dancer ad vahces towards 
fpotlights, lifting the dress up and down sidewise tb rôpresent tlie opening 
and cloging of a huge flowerL Aïter reàching center down at footliglits, she 
tui'nS- back to audience, and the li^hts change to another color. Then by 
tiirning fttitn'right to left, and stoôping with each turn. and manipulating 
èkirt frotn l^ït toright ànd right to left, she forms a huge lily, lufning the 
bbdy half ardund at each step; ànd same titue dancing up to center at back, 
àhe turnSifac^ audience, and lifting dress high from left to right and back 
with an tipwara movenient, and bending body with eanh balf turn, forma a 
f èlse as faltihg tô|>lë(tes, dancing down centet to footllghts, returnlftg to back 
of stage afterwards wîth sevéràl taras, then stands centei', still for a moment, 
holding drëss high at each srde, thén j^bfan inward ànd outward moveinent 
in front thé dress fbrras waves or bfeakers like one sees in the surf at the 
éeashore. Dancer does tiiis wliile dancing tôwards front, then qiiickens and 
broadenS tbe motioni While dancing back wards to center, then àqulck -run 
down stage' and' baCk, picking up dress in front and holding it up, behds back 
to audience so that faéë can be clearly seen, holding dress up as backgrôtind. 
(Tliis whole tableau présents a dazzirng and bewildering fanciful picture.) 
Picture. L^glits off. Lights up, and dancer gone, 
"(^toate bf isecond tableau.) 

"Tableau III. 

"Stage dar!^. Music. Ligbt throwQ on as in second movement. Dancer 
seen at centeir. DresS held up at each side. Picture for a moment. Lights 
ofl. Light on at back from upper right and left corners, making a stream of 
light across stage at back. Dancer stands directiy in front of light, throws 
dress ovei* àrms, holding them h>gh, showing figure as in a spider's web. 
Tiiis rnày be'éàlled the 'Spider" or 'Transparent' movement or dance. Dance 
to right and babk to left, then to center in front of light, holding dress in 
isàme punition. Then stepping back, she dances in the stream of light, ma- 
nipiilatiiig dress, bending low to right and left, making two turns when the 
back light is takeh qS and the front light thrown on. Dancer lifts dress 
high at eact) side, ahd makes dt'tour of entire stage, imitating a liuge butter- 
fly. After this moyement, which islnished up center at back, dancer turns 
bàcti! to audi^iicè, and bends back, looking at audience, then up again, turn- 
ing, throWâ dreSs high up in front, forming circles riihning up and down in 
front, hiding tiie daticer, then dancing from left to right and right to left, 
down front, wâving dress to and fro, following with several turns, sinks on 
stage; tbe di-ess failing over. and completely hiding tife dancer. Pictuie of 
dress; daQ^ër appàrëntly goaé,'^isàppeà,irèd. Lights off. Gas on. Dancer 
gone. 

"(Finish.)'^ 

After settiiig put the proceedings by which the copyright was obtained 
the bill procçèds: 

"And ybur orator shows that, in and by the aforesaid proceedings, she in- 
tended to obtain, hold, and possess, and now holds and possesses by virtue 
thereof, not only the sole and exclusive right and liberty to print and publish 
such dramatic composition, but also thé sole and exclusive right to act, per- 
form, and reprisent the said dramatic cumposition, and cause it tu be acted, 
pétformed, and reprîfeettted, on any stage or public place, during the wbole 
çeriodi for wbiehtÂé said copyright was obtained»" ; 
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The bill then states that the said dramàtio composition was performed 
by ^e'oMtôrât îladisoti Sqû'àre Theater, New York,''«i?ith èr^fsuCc'ès$, 
and pôfcùniary profit to her. It is then further averred: 

"Tha|t tbe cause of such success, famé,. and profit was the originality and 
extrabrdii^arily novel nature df the incidents, scènes, âiid tableaus o£ said 
cpmpçîsitipn, vrhich cona^sts of a séries of fantastic, graçefùl, unique, liarmo- 
nious, apd,l)ighly pleasing^ances, each of which portrays or represents dif- 
fereni characters, and ail, of which appeal to the sensé of the beautifui and 
the SBsth^tic émotions. And your orator shows that this composition was en- 
tirely hbvel and unlike any dramatic incident, scène, or tableau known to 
hâve l)eeii theretofore represented on any stage, or Invented by any author, 
beforeyour orator invented and composed the saine in her said composition, 
and produced and represented the same, as aforesaid. And the said compo- 
sitiQp, ^as> as soon as prodiiced and represented by your orator, and ever since 
hiisbeen and is now, regarda» whenever it has been witnessed, to be one of 
the mpst novel, attractive, a<id graceful and unique and beautifui incidents 
and productions ever represented on the public stage; that the playing of the 
said composition: caused the same to become famous in ail parts of the United 
States j and that said composition was repeatedly produced and represented, 
by and for the advantage of your orator, in many cities of the United States, 
and every where to the great profit and crédit of your orator." 

The infringeinent cornplained of is the production by défendant of 
this "dramatic composition" upon the public stage, with merely color- 
able altérations. 

Jaaac N. Falk, for complainant. 

"domplainant's création ià a "dramatic compositloh," within the meaning 
of Bev. St. § 4952. A drama is generally regarded as being a composition 
ih which the action is not ilartrated or described, but represented. Drone, 
Cdpyr. 5â7; Wand. Théâtres, 431. A pantomime is a "dramatic pièce," 
within the meaning of 3 & 4 Wm. IV. c. 15. Lee v, Simpson, 3 C. B. 871', 
881. See, also, liusseU v. Smith, 12 Q. B. 235, 236. "A composition, in 
ihe sensfl in véhich that Word is used in the act of 1856, Is a written or literary 
work invented and set in order. A dramatic composition is such a work in 
which the narrative is not rèlated, but is represented by dialogue and action. 
* * * A pantomime is à species of theatrical entertainment in which the 
whole action is represented by gesticulation, without the use of words. A 
written work, consisting wholly of directions sétîn ojrder for conveying the 
ideas of the author on a stage or public place, by means of characters who 
represent the harrativô wholly by action, is as much a dramatic composition, 
designed or sulted for public représentation, as if l&nguage or dialogue were 
used in it to convey sotne of the ideas. * * * Movement, gesture, and 
facial expression, which addresa the eye only, are as much a part of the dra- 
matic colûposition as is tbespoken languagé, which addresses the ear only; 
and that part of the written composition which gives direction for the move- 
ment and gesture is as much a part of the composition, and protéeted by the 
copyright, asjs the languagé prescribed, uttered by the characters. And 
this is entirely Irrespective of the set of the stage, or of the machinery or 
mechanical appliances, or of what is called, in the languagé of the stage, 
scenety, or the work of the scène painter." Daly v. P aimer, 6 Blatcbf. 264, 
268. 

AUxander & Oreen, for défendant. 

Laco^iiiï;, Circuit Judge. Whatever may be the languagé of the 
opinion in Daly v. Pcdnièry 6 Blatchf. 264, the décision is not authority 



AMERICAN SOLID LEATHEE BUTTON CO. V. EMPIRE STATE NAIL CO. 929 

for the proposition that complainant's performance is a dramatic com- 
position, within the meaning of the copyright act. It is essentîal to 
such a composition that it should tell some story. The plot may be 
simple. It may be but the narrative or représentation of a single trans- 
action; but it must repeat or mimic some action, speech, émotion, pas- 
sion, or character, real or imaginary. And when it does, it is the ideas 
thus expressed which become subject of copyright. An examination 
of the description of complainant's dance, as filed for copyright, shows 
that the end sought for and accomplished was solely the devising of a 
séries of graceful movements, combined with an attractive arrangement 
of drapery, lights, and shadows, telling no story, portraying no charac- 
ter, depicting no émotion. The merely mechanical movements by which 
effects are produced on the stage are not subjects of copyright where 
they convey no ideas whose arrangement makes up a dramatic compo- 
•sition. Surely, those described and practiced hère convey, and were 
devised to convey, to the spectator, no other idea than that a comely 
woman is illustrating the poetry of motion in a singularly graceful fash- 
ion. Such an idea may be pleasing, but it can hardly be called dra- 
matic. Motion for preliminary injunction denied. 



American Solid Leather Button Co. v. Empire State Nail Co. 

{Circuit Court, S. D, New York. April 28, 1893.) 

i'BOCESS Patent— Bill fob Infbinoehekt — Demuiibeb. 

A bill vtrhich sets fortb a patent for a "process" of makinç fumiture nails, and 
then allégés that défendant, "in Infringement of the aforesaid letters patent, " did 
wrongfuUy "make, use, and vend to others to be used, fumiture nalls embracing 
the improvement set forth and claimed " in sald patent, is demurrable for want of 
a sufBcieut allégation of infringement of tbe process. 

In Equity. Suit for infringement of letters patent No. 270,239, issued 
January 9, 1883, to J. Wikon McCrillis, for an "improvement in the 
process of manufacturing fumiture nails and analogous articles." Heard 
on demUrrer to the bill. Demurrer sustained, 

The bill, after alleging the issuance of the patent, averred "that de- 
fendant, well knowing the premises and the rights" secured to your 
orator as aforesaid, but contriving to injure your orator, and to deprive 
it of the benefits and advantages which might and otherwise would ac- 
crue from said inventions, * * * did, * * * jq violation of 
its rights, and in infringement of the aforesaid letters patent No. 270,- 
239, unlawfuUy and wrongfully, and in défiance of the rights of your 
orator, make, use, and vend to others to be used, fumiture nails em- 
bracing * * * the improvement set forth and claimed in the afore- 
said letters patent No. 270,239." The bill prays that the défendant 
may be compelled to account for and pay to your orator the income 
thus unlawfuUy derived from the violation of the rights of your orator, 
V. 60F.no. 11— 59 
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afti^iltoySiBAe wellaç the d^u^ages therefor, and be , restrained fromany 
:^ïrtàçf"i lipgl^tlpQ of said rights. "Your prator prays that yp^r bo^or^ 
i?'W'g'"*llvii|^^ ■^rit pi ipifliflction restjiaining the défendant * * * 
frptft-ajptyiOQUstruction, palôj or use in any manner of ; % * * furni- 
ture, nftife * f . *: in violation of tljeTights of your orator, as afore- 
sa^d, *! 5 ,*, and alsp tbat.your honora * * * may assess, in 
addition tfttl}ç^gain§ and profit,; *; * * the damages your orator 
liaa sustaioedoby reason, of said infringement." The MU contains a 
prayer for all.Qtbier relief tjiat it may ;be righteous, iu tbe premisçs, to 
adwiniater.,,,; ;. .,!•., ;■;_;,, . .,,,;. .>,'.:i: 

JV^Ua- & .ffi?ni/|[w;, (4ia«' I>. ^Kcnyony.of counsel,) in support of the de- 

, ;7he patent is for a process of manufacturing lumiture nalilSk Nowhere is 
itillegçd in tbfi biJlthHt the défendant usjes or ha? pse^l this process. The 
bijoimply allégea that défendant has màde, used, and soid certain furniture ^ 
HanJ. Thepaterit beihgioi* a process, and not for a prodù'ct, the use or sale 
of' thë'i|irèductî(furn1tur6 naits) 18, 6f course, not aii iûirlngement. Merrill 
vi'Xeotenài 94 U.S. 568-574; /Jèimôr vi iJte, 1 Fed. Rwp. 342. 

3îoni8'lh.e makiiigxrf furnlture nails, even of exactly the saene kindus that 
madeby the patented processi qnlessn^l; the steps of the process are used. 
Bammerschlag v. Garrett, 10 Fed. Rep. 479; Dittmar Y. Èix, 1 Fed. Rep. 
342; Fermentation Co. v. Maus, 20 Fed. Rep. 725. 

Rowland Cox, opposed. 

A gênerai charge of infringement is sufflcient. MoCoy v. Nelson, 121 U. 
S. 4^, 7 Sa^p. Çt, Kep. IQW; American, Bell Tel. Co, v. Southern Tel. Qo., 
34'î'ed.' Èèp. '804.' in tWe latter eaëé, there was a gênerai Charge of in- 
fringement of a patent "covering both a process and an apparat us." The 
court overruled the dpmuhet, citîng hilineiious casés, (Which see,) including 
McCoy V. Neluon, supra. In Haven v. Brovm, 6 Fish. Pat. Cas. 414, Mr. Jus- 
tic^ §)y4,TNB,st,^Les the rule as foll.q\y;a: "Th^ blU mérely déclares .* *' * 
tllijt tiie patent is for ap improyement in bedstead fastènings, ancl in the 
same' gênerai ternis it allèges infringement." He then proceeds to say that 
*u{MJn Mié génefal principles of equity pléading the bill would be bad;" but 
he overruled the demurrer, ftddlng: "Thèïëi^m of the bill in the présent case 
rests upoi) a foundstion toodeepto be disturbed. We therefore f eel bound to 
hoMt*Raïthe démurVer'tt'àSt, on authorliy.'though not on principle, be over- 
railed.>? lin numerous' otber cases the Bàmeductriite is refeïred to as onè 
th^>#|nH0t bie disturbed, : 8 Bob. P^t, p. 430, 

If tliere were hère ariydoijht, it woyld,be«Mred bythe prof ert of the patent 
plus tjbe lallegation, that it bas, ^en infringiedr 

.^IJ^Al^ce, Circuit jùdge. l'Ile ^epjurrer is sustained because the 
bil) |apes,npt çpntain any sufficient ^v,er|ïient of iijfrihgement by the de- 
fendant o)' thé- process bï'complainânt's patent,, Bil| may be amended 
upon payment of qp^ts» . 
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■ Steam Gadok <fe Lastbrs Co. ». WniJiMB. 

(CireuU Çmt^ of Appeau, Sêbvnd Cirff^^ 

1. Patbnts fou iNVENTioirg— Limitatiok dif Ci/Aiu — Pbiob Art— Headliohts. 

Claim 1 of letters patent No. 263,169, iBsued August 1, 1882, U> Edward Wilhelm, 
for an improved locomotive headliçhûcovera "a refleçtpr provided with an open- 
ing behihd the bumer, whereby hght is émStted baclt'wai'dly into the headlight 
casé for tUuminatlng signal plates or leiiSes applied to sald case, substantlally aa 
described." Heid that, jn view pf the pre-existing headlighjts, the claim mustbo 
limited to a reflector hating an opealhg near its apex àepàrat» from the bumer 
hole br chlmney hole o| thos0 déviites. 

I. SJlMB— IWFBINOEMBRT. . : 

Claim 8, whlch covers a comblnation of "a reflector constructed with an opening 
behind thé bumer, and an auxiliary reflector, whereby the light emitted bacliwârdly 
through such opéningj is : directed towards the signal plates or lenses,"must M 
Umited to a combination of the reflector of the flrst claim, with its improved open- 
ing and an auxiliary reflector, and is not infVinged by é reflector with any opening 
behind the bumer and an auxiliary reflector. 42 Fed. Rep. :S43, afflrmed. 

Appeal fi*bm the Circuit Court of the United States for the Northern 
District of New York. 

In Equity. Bill by the Steam Galige & Laiitern Company a^ainst 
Irvin Ai Williams for infringement of patent. Ducree diaujissiug the 
bill. Complainant appeals. AfErmed, 

Albert Hi Walkert for complainant. 

Edmwnd Wetmore, for delendant. 

Béfore Lacombe and Shtpman, Circuit Judges. 

Shipman^ Circuit Jud^e. This is an appeal from the decree of the 
circuit court for the northern district of New York, which dismissed the 
conlplainant's bill in equity, founded upon the alleged infringement of 
letters patent No. 262,169, dated August 1, 1882, to Edward Wilhelm, 
for an improved locomotive headlight. The invention relatéd to "an 
improvement in that class of headlights which are provided with signal 
plates or lenses in the sides of the headlight case," and its object was to 
illuminate such plates, so that the. letters thereon could be easily ob- 
served at night. The patentée says in his spécification that thèse plates 
had been illuminated in various ways, "either by direct light thrown 
upon the signal plates throtigh openings in the reflector on both sides 
of the lamp, or by the light which is emitted throilgh the chimney open- 
ing of the reflector, and which diËfuses itself in the upper portion of the 
headlight case, and also by light reflected backwardly from the front 
end of the headlight case." He further says that his invention consisted 
" in constructing the reflector with an opening at or near ita apex be- 
hind the lamp, whereby light is emitted backwardly into the headlight 
case, where it diffuses itself, and may be utilized for illuminating the 
signal plates or lenses applied to the headlight case; also in providing 
such case and reflector with an auxiliary reflector, which deflects the 
light emitted backwardly through the openings in the main reflector, 
and directs such light upon the signais which are desired to be illumi- 
oated." The two claims of the patent are as foUows: 
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"(1) In a heaclllgbt, a reflector provided with an opening arranged behlnd 
the burner, whereby light is emitted backwardly into the beadlight case for 
iUuminating signal plates or leAses applied to said case, substantially as set 
fortb. (2) The combination, witb a beadlight case, provided with signal 
plates or lenses, of a reflector constructed with an opening arrapged bebind 
the burner, and an auxiliary reflector, whereby the Ilght emlttcd backwardly 
through such opening is dirccted towards tbe signal plates or lenses. substan- 
tially as set fortb." 

The history of the progress in the method of iUuminating signal platea 
of locomotive headlights, so that the signais can be readily observed at 
night, is detailed by Judge Wallack in his opinion in the circiiit court, 
(42 Fed. Rep. 843,) and therefore need not be Mly restated hère. The 
Bummary of facts which is contained in the portion of the spécification 
whioh bas been quoted is sufiBcient, exce^t, it is important to say, that 
before 1880 the défendant made or designed a reflector which différend 
in form from. tïiose previously in use, waa deeper, and so shaped that 
the part in rear of the burner was elongated, and the hole for the body 
of the lamp was considerably enlarged rearwardly. This was done to 
faoilitate access to the lamp for the purpose of trimming and lighting. 
A beadlight with such a reflector was patented December 28, 1880, 
and, 80 far as the opening behind the burner is concemed, the beadlight 
which is alleged to infringe was described in that patent; The improve- 
ment which was described in the first claim of the patent was the im- 
proved opening in the reflector at or near its apex, aud distinct from 
the burner hole or chimney hole of any of the pre-existing devices. 
The aperture of the claim tnust be limited to the described opening at 
or near the apex of the reflector, which had alleged advantages of ita 
own/ resulting fi-om ità location, or the daim cançot be sustained. 
The defendant's beadlight is not an infringement of the first claim, and 
the complainant does not How ask for a favorable decree, so far as that 
daim is concemed. The invention of the second claim is the combina- 
tion of the beadlight case atid the reflector of the first claim, with ita 
improved opening and. an aUxiliarj' reflector. It cannoi be construed 
to indude a reflector wità an opening behind the burner and an aux- 
iliary reflector, for the gist of the improvement lay in the location of the 
aperture; and an improvement which consists merely in the addition of 
an auxiliary reflector, which should direct the light from an opening, 
would not rise to tlK» plane of patentable invention. The reflector of 
the defendant's beadlight does not bave an opening distinct from ita 
burner hole or chimney hole, and therefore does not infringe eithet 
daim. The decree of the circuit court ia affînned. 



JUBMINGTOM STANDARD a;Yi>EWEITBB MANUF'g CO. V. BAILEY. 933 

Remington Standard Typewbiteb Manuf'g Co. v. Bailby. 
(CircuU Court, S. D. New York. June 11, 1892.) 

Patent? ïob Inventions— Limitation of Claim— Ttpbwbitino Machines, 

In letters patent No. 170,239, issued November 23, 1875, to Lucien S. Crandall for 
an improvement in typewriting machines, the spécifications sbow a vibrating 
platen to give more than one printing center, and type bars with two or more 
types, and naving a forward or bacliward motion so as to use two adjoining types 
on each pi-inting center. Claim 8 is for "the combinatibn of the vibrating platen 
with the swinging compound type bars, provided with types corresponding to 
each vibration on printing-point of the platen, substantially as specifled. " ueld, 
that the claim covers the combination 6f the vibrating platen and the type bars 
with more than one type, and the word "compound" does not confine tfee claim to 
bars having both plural types and a double motion. 

In Equity. Bill by the Remington Standard Typewriter Manufact- 
uring Company against Frank W. Bailey for infringement of letters pai- 
ent No. 170,239, issued November 23, 1875, to Lucien S. Crandall for 
an improvement in typewriting machines. Heard on application for a 
preliminary injunction. Granted as to claim 3 of the patent. 

In the spécifications the inventer states that — 

"The invention consists mainly in a vibrating platen and paper-féed àr- 
ranged in connectiou with a séries of type bars, which are provided with 
more than one type, and operated by oscillating flnger levers in such a toan'- 
ner that, according to the backward or forward motion of the same, two ad- 
joining types are printed on a common center, which centers may be încreaaed 
in proportion to the type by definite vibrations of the platen produced by 
suitable mechanism." 

The claims are as foUows: 

"(1) A typewriter constructed of a vibrating platen, with a séries of swing- 
ing compound type bars and oscillating flnger levers, substnntially in the 
manner and for the purpose set forth. (2) In a typewriter, a platen or print- 
ing cylinder, vibrated in a direction trànsverse to the lines of printing, by 
means of mechanism substantially as described, for the purpose of creating 
additional printing points or centers. (3) The combination of the vibrating 
platen with the swinging compound type bars, provided with types corre- 
sponding to each vibration on printing point of the platen, substantially as 
specifled. (4) The combination of the swinging type bar with the oscillating 
finger lever, and with mechanism, substantially as described, for imparting 
a double action to the type bar, so that the same may be tbrown a flxed dis- 
tance in forward or backward direction, and compel two adjoining types to 
strike the same printing point of the platen, substantially as described." 

H. D. Donneiiy, for complainant, 

CampbeU, Motchkiss (& Reiley, {Maynadier Je Beach, of counsel,) for de- 
fendant. 

Lacombb, Circuit Judge. This is an application for preliminary in- 
junction against infringement of patent No. 170,239, (to Lucien S. 
Crandall, November 23, 1875,) for improvement in typewriting machines. 
The third claim of the patent is as foUows: 

"(3) The combination of the vibrating platen with tbeswinging compound 
type bars, provided with types corresponding to each vibration on printing 
point of the platen, substantially as specifled." 



The record shows that Crandall was the first to use swinging type bars 
providiedneâbhwUh ikore/ Ihaa one'/typéi,' atïd a vihrating platèn, by 
whose vibrations the, pent;^ pr printing, points on whic^ the types strike 
might be incrèàsed, " ïHé combiriation of thèse two novel features in 
the art o€%peWKHng seeinscleariy coveKidby the daim aboive quoted, 
fln^j^j, a,^;4if!feniiant c6ntehds, ihe use of tî^e word "copipound" con- 
fines^tbe 'cMtn to bars, which not only bear a plurality of types, but 
alsô,'% ipjlifii^^olthp <i|8ç (elséwhere described in 

the pat«irt;^')ar6 themselvesoscillated; thus having a duplex motion. I 

am of <i|>ittîpÀ, M^^^ "®^- *° indicate 

that the ïbar&^bear more tiian the single' type, which waa charaeteristic 
of ail type bars before Cranilàll ftiade His îiivèhtion. As thus construed, 
the ti^irfl dftijtft is çonc^dedly iiil'ringed: by delendant's machine. The 
first j^iaiiPjSçems toepyer a combinf(,tion of whi«h oscillating finger 
leyerâj.and wèrpfore oscillating type bars, are éléments, and thèse are 
notfÇj^jPd in, dpfçndant!8 machines., The yalidity of the second claim 
for ihe vibratîpg platep and; mechani^m to vibrate it is not sufficiently 
free from doubt to warrafita preliminaxy injunctipn. Were the man- 
llfaçtwgjç^.,d,el^p,dants in !ih}s 8uit,,,H might be, in view of the short 
timé ji|]fg ,t)ç,tent bas to rûn^ thât preliminary injunction should be re- 
fused JVpon, giviog proper, security; but,; as défendant is only a selling 
Agent i compiainant may tak» his order agaiùst infiingeméat of the third 



' ■ Téb Iba " B. ;-]Èllem8. 
, ' ■]' ;0ti8 MANTn^cJ "Coi -». The Ira B. Ellems. 

(Çtivuit Ooiirt tif JApjpeala, Fifth Circuit. June 6, 1891) 

■■; , i;:' ':, \ ' /'^ , ,\ "'; '■■ .^;iiro.2i,;,,, '' ;, ' " 

Where. ft yeasel is ohar^red fpr si cargo of, legs, a provision tùat the cargo U "to 
be déllyétàq âloiiesidë, àbdfaèla at charterer'è risk and expansé, " {s not ùnreasonable 
in itself, or-'laValid as exditlptlDg the masterfrom liability forhis'ôwn négligence: 
knd w)iai;e.4caftof logg yras brought aloQgside at 6 in the . eyening, and moored 
by the coarterer'B agent apd eipployes, tbe tnaster was bound only to exercise ordl- 
ni^t'y cate to iee that It Wais itbt i»rried away during the night. 48 Fed. Rep. 591, 

2, Samb— IiBATiNa PoBT BBïOBB Fuu. Caroo Fxibnibrbj)— Misookdikit ov Chabtbbbb'b 

ASHNT. 

The Jbjrs faaving been ôarriedvaway doring the night, the obàrterer'B agent 

olaimed that the master was responsible, said be would furnish no more cargo, and 
left the ship, threatening to institute légal proceedings. Held sufflcient to juatity 
the master in considering that he had ail the cargo that would ba furnisbed, and in 
. proceed^n'g npon tbe ypiragei '; , . ; 

3, BaUE— TsBBi.T 07 Lb<JA*' PROcàsEUINOS IN FOBBIGN POBT. , 

ThëVessel being an iïitiericto vossel, and tbe ehartei- party having been signed 
.. npon tbe high seaSgtbeiraiiitDnis offlcers of a foreigu port did not constitute the 
proper forum in whicb to claim redress, and the threat to institute légal proceedings 
was of ItseU sufflcient to justify the àtastér In leavlng. 

4, CBAiBîtDB Piiwï^-fOoNSTBtÂsïio»— "SHOfif Aoa. '• 

A qh^rt^J! P%r^ f^r ^ cargOgOf timber provided that the chartérer was to pay **at 

" thé rate of 16.^ per ton of 40 pubio ^eet, actual contents deiivered. |n case ot 

•hortage she reoeivea on ail short of 400- tons, down to 8S0 tons, $3.1S>$f, and for ail 
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less than 350 tons, fnll rates. " HeM, that the full cargo stipulated for is 400 tons, 
and tbe'word"sho:'tage" refers to a failure to faiiiJsli thisiùnount. 
48 Fed. Rep. 591, afarmedi . . . i: ' 

iAppeal from the Circuit Court of the United, States for the Eastern 
District of Louisiana. 

In AdmiraUy . Libel by the Otis Manuiacturing Company against the 
schooner Ira.B, Ellems to requirç the delivery of-cargo. Cross libel by 
the claimants of the schooner for freight, demurrage, and damages. 
Decree for daimants. Libelant appeals. Afiirmed. 

Statement by Locke, District Judge: 

The libelant in the court below, the appellant bere, by its agent, 
chartered on the 24th of April, 1890, the schooner Ira B. EUems, then 
lyingatCoatzocoalcos, Mexico, to proceed toFronterai thence to Tupilço, 
to load with œahogany and cedar lor New Orléans^ The charter party 
provided that-*— 

"The said party of the second part doth engage to provide andtfurnish to the 
said yessel afujiland complète cargo .ofiii»hog<inyand cedar legs, underandon 
deck; cargo to be delivered alongside, andheldat pharterçr'sriskand expense, 
and stevedores' charges loadihg guarantied not to ex'ceed $1 per ton, Mexican; 
ànd to pay to the party of the Ûrst jiart, or agi'ht, af ter trué and fàithful delivery 
of cargo, for the use of said vessel duriftg the voyage afore'Said, at the rate of 
($6.25) six; dollara anj tweaty-ûve cents, American currency, per ton of 40 
cubic feet, aqtual contents delivered. In case of, a siioitage, she receives on 
ait short <rf 400 tons,, downtp 350 tons, ($3 12J) three dollars and twelve and 
one half cents, American, and for ail less than 350 tOns, full rates. Clmrterer 
will adyance necessary money for disbiirsements, same to be dédiicted from 
freisîht, inchidi'ngcost of Insurance and intërest; ki * * It is aiso agrééd 
that this charter shailconlmence and lay days for loading shall be allowed as 
follows: ' GoiiiÉnenCing from the time the captai o reports the ves-sel te 
cbarterer or ; agent, in writing, as being ready to reçejye cargo, twenty 
(20) runningidays, (Sundays onlyexcepted, in caaestf vedpres refuse tp work,) 
including time taken in clianging ports in case it should be necessary, and 
for dischar^irig quick dispatch'. And in case vessel be longer detkined, for 
each and eVèry driy's détention by dfefault of said party of the second part, or 
agent, thirty American silver dollars demurrage perday, day by day, shalibe 
pàid by said party of the second part, or agent, to said party of tim tirst part, 
or agent. Gharterer guaranties stevedore not to exceed sixty (60) cents on 
discharging in New Orléans, and vessel, pays no wlifirfage. The danger of 
the scas, fire, and navigation ofevery nature and, kiiid, always œutuidly ex- 
cepted." , 

After the exécution of the charter party the vessel proceeded to 
Frontera, entered and cleared for New Orléans via, Tupilco,, and went 
there to load, arriying and reporting to Mr. Scheidell, charterer's agent, 
as ready for cargo, at 6 in the morning of May 4, 1890. From that 
time cargo was received as it came off in rafts from time to time, until 
the»3d of Jnne, when Mr. Scheidell came ofif tO the vessel, as she waa 
lying from one and one-half to two miles ofF shore in the open road3tead, 
and said he had one more raft of.logs, which he was going to give them 
that night. Late that afternoon the raft was brought,off, arriving there 
about 6 p'clocl):, and.was made fast astern of the schooner by Mr. 
Scheidell and the men from the shore employed with him. Both Far- 
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well, the masteT) and Murray, the mate, of the schooner, called his at- 
tention to the rope and chain, and the way the raft was made fast, but 
he said it "was good enough;" that it was ail right. That night ail of 
the logs but two broke away and went adrift. Learning this upon com- 
ing off the next morning, Mr. Scheidell insisted that the master of the 
schooner wasTeaponsible, and must settle for them. This the master 
did not admit, when Scheidell threatened to report him to the judge, 
and haviB him summoned to court, at the sametime declaring that he was 
"liable for 61,000 fine, and that the charter party was no good, because 
it had no stamps on it." The évidence is that he said that he had no 
more cargo for the vessel, and refused to accept bills of lading, or make 
âny furthèr settlement, but went ashore. The schooner remained there 
during the day until about 5 p. m., then left for New Orléans, where 
she arrived June 16th. Upon his arrivai the master demanded payment 
for 1 2 days' demurrage, which he claimed was due him for détention, 
which was paid, and then demanded a payment or deposit of the freight, 
amountittg tb 82,350, before delivering the cargo; whereupon the 
charterer filed his libel,alleging that the schooner had departed from 
the poçt of loading without taking on board a fuU cargo, contrary to the 
terms of the charter party, and refused to deliver the cargo then on 
board. Upon exceptions an amended libel was subsequently filed, al- 
leging that the schooner took into its possession a raft of logs necessary 
to complète its lading, and by direction of its officers, contrary to the 
charter, and at its own risk declined to take the same on board, and so 
placed and located them that in conséquence the logs went adrift and were 
lost, and praying that the schooner be attached for nondelivery of cargo, 
and the cargo bè discharged and delivered to libelant» This was dono 
tlpon the company's giving a bond in the sum of $2,600, when the ownera 
of the schooner filed their claira and cross libel, setting up the terms of 
the charter party, and alleging that the raft of logs, the loss of which 
had been couiplained of, was at the risk of the charterer, and lost by 
fault of its agent; that the schooner had received ail the cargo that was 
furnished and provided by the charterer's agent, and left only after he 
had refused to furnish any more; and praying payment for the entire 
freight earned, and demurrage and damages. Upon thèse pleadings the 
case was heard, the èfoss libel sustained, and judgment given for 
claimants. 

W. S. Bénedict, for libèlant. 

0: B. Sanwm, for appellees. 

Before McGormick, Circuit Judge, and Locke and Bruce, District 
Judges. 

Locke, District Judge, {after staUng the facts.) The libèlant in this 
case bas so persistently prosecuted its appeals, this being the third hear- 
ing and decree herein, that it would appear that it must bave an honest 
fàith in the ihtegrity and justice of its position, so that we shall express 
oUr opini,6nâ and the reasons for them more at length than the circum- 
stances ôf the case would otherwisè seehi to demand. 
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The first question in this case, and the one upon which ail others dé- 
pend, is, at whose risk was the raft of logs which was lost? Who must 
be held responsable for it, and upon whom must the loss fall? A com- 
mon carrier's or shipowner's right and power to détermine by contract 
his responsibilities in the care, custody, and control of cargo hâve always 
been admitted, and such contract sustained, when its provisions, by 
which such limitation is expressed, are reasonable in themselves, and 
do not u ndertake to excuse the carrier for his own négligence. New Jersey 
Steam Nav. Oo. v. MerchanW Bank, 6 How. 344; Raitroad Go. v. Lockwood, 
17 Wall. 357 ; Ym-k Co. v. Illlnoîs Cent. R.R.,S Wall. 107. The language 
of the contract usually détermines the conditions and time under which 
the resppnsibility of the shipowner is assumed in receiving cargo, and the 
termination of his risks in discharging. In receiving cargoes by lighter 
or by raft it is usually declared whether the cargo is to be at the ship- 
per's or shipowner's risk, while alongside. In this case the language 
would appear to be plain and distinct, and to détermine the risk of the 
cargo while waiting to be taken on board. Was the agreement, "cargo 
to be delivered alongside, . and held at charterer's risk and expense," 
unreasonable in itself, or, under the circumstances, could it be claimed 
to protect the master from the resuit of his own négligence? Had the 
master insisted that it should be held alongside an unreasonable length 
of time, or had he declined to take it on bpard at the earliest reasonable 
moment, or in any way attempted to shield himself from the results of 
his own négligence in connection with the property, suqh fact might be 
considered in its efFect, and such agreement disregarded; but neither of 
thèse conditions seems to be the case h'ere. The vessel was but tempora^ 
rily there. The shipper had permanent business relations, and men pre- 
sumed to be constantly in his employ; and rafts or logs, if going adrift 
and driven ashore, or afioat in the vicinity, could more easily and surely 
be recovered by one party than by the other. The charterer appears to 
hâve had on board the vessel as many men in his employ, or employed 
by his sélection and procurement, by whom he could hâve watched or 
cared for any cargo alongside, as comprised the crew of the vessel. So 
the terms of the charter party would not in themselves, as generally ap- 
plied, seem to be unreasonable. In this particular case the raft didnot 
reach the vessel until about 6 o'clock in the afternoon» It could not be 
reasonably asked or expected that the logs should be taken on board 
that night, and, unless it would be protecting the master against the re- 
sults of his own négligence, they would be at the risk of the shipper. 
Upon this point the évidence is that the raft was held andtreated by 
shipper's agent as at the risk of his principal. The évidence shows that 
it was taken alongside and dropped astern by the raftsmen under Schei- 
dell's superintendence; that there was nothing at ail in any remark or 
suggestion of FarweU, the master, or Murray, the mate, in connection 
with making it fast, that could be construed into assuming the responsi- 
bility or care of it, or changing the risk. The circumstances did not 
seem to demand that ordinary care and diligence would require a watch- 
man. It had been made fast under the personal superintendence of 
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SbhâdèU', s^ë declared it was ttW aght, and " good eiioUgh." No watch- 
tnan haidbeéh^saggestedby'hiaai The night wàs Bmooth and calm, and 
thercwas no'increasfeof wind oï.jehange in thé condition of things that 
w©Uld fie&m to demand any greâter care on the part 6f the master. 

Weidô not see any pbsBible construction by wbich the schooner should 
be héld responsîble for the loss of thèse logs, and upon that point the 
case turns. It is imtnaterial,: in the détermination ofthis case, whether 
or not there was any inore cargd'bèlonging to libelant there. Seheidell, 
its agent, to whom th« master waà directed by the charter party to look 
for caifgbi irefused to fornish any more, and informed him definitely and 
positively that he had no more for him, and left with thethreat to bave 
him 8umm(Mied to court. Wecongider that the master was justified in 
considering thât he had ail the cargo that would be farnished, and that 
his Idad Was completéd,' and hei had a right to proceed oh his voyage. 
There is nd allégation àà the pleadings, nor thie slîghtest testimony in 
the évidence^ that Scheidéll furnished or offered tofumish, or suggested 
the ptobability or poàsibility of hî» being able to furnish, more cargo for 
the âCbooner; and if îï is true, as claimed, that there was more cargo 
there that Oiuld hâve been furnished, it makes his course more inexcusa- 
ble, aM his oonduct more culpable.^ The leaving of any fiapers at Tu- 
piloo, if any were so left, is entlrely immaterial in this case. If the 
schooner laid herself liablè to a fine for leaving without papersoraclear- 
ance, Brider the Mexicali law, which does not appear, it bas in no way 
affected the întoests df thé libelant. 

Ile\«ie«iàg the assignment of errûrs, we do not find that the testimony 
establishes the violation' of the charter party by the master in refusing 
to receive more cargo. We find no évidence atall showing that beat 
any timé refused to receive cargo, but that everything shows that he was 
wiïling to receive it, ûntil informed that libeiant's agent had no more 
for him. In the matter of not ôàring for cargo moored alongside, we 
hâve alïeady COrisidered, and find that he was un'der no légal obligation to 
use more than ordinary care in looking out forit, and in not permitting 
it to go adrift willfully and knowlifigly, and of this there is nd évidence. 
In the mâtterof négligence or malice in breaking the dogs in cargo, and 
permittirlg eame to gd' adrift, and become a total loss, we fail to find a 
scirdiUa of evideneè' supporting any Buch charge. In the matter of refus- 
ing to giVè oï' grant prOper bills ôf lading fot cargo then on hand, the 
ohly évidence, instead of showing that the master refused to give bills 
■of lading, shows concluBÎvely tîhat he repeatedfy offered to Seheidell to 
give him Biilâ df ladirig fdt ail the cargo received, which Seheidell posi- 
tively refused' *io accept. In tbe'chïirge of departing with his vessel to 
prevent redrésB of chartèrèr's agent through thé proper customs ofHcers 
of the portj'we cah iil nd way àcdept libelânt's view that the customs 
officers df a/foreign pdrt constitUte the proper forum by which the agent 
of a citizeri of the United States migbt seek redress of an American ves- 
sel for noncdmpliance with the terihs of a charter party signed on the 
high seas; rind considerthe master fùlly justified in leaving with his 
vessel- tb a\r&îd tlie seekiag df SUcH redress as WaS' threâtened. It is also 
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charged that he was not justified in demaiidîng freight money on cargo 
nnknown. Ordiparily it would be considered unuaual to demand pay- 
ment of freight before the entire or partial discharge of a cargo, and be- 
fore any opportunity had been had to inspect, measure, or détermine it; 
but in this case there had been a contre versy, and it was plainly seen 
that there was to be a conflict of opinion and a continned demand for 
the loss of the cargo, the same as had been made by Ihe agent at the 
place of loading. The vessel was lying at the charterer's wharf and 
mill, and a discharge would be into the custody, control, and possession 
of the ,çharterér, which might reasouably raise the question of an aban- 
donment of the freighter's lien, and we consider the master, nnder the 
circumstances, was fully justiSed in the dçmand for a deposit of freight 
money. The cfiarterers haye suffered nothing from such demand, as 
no payment or deposit bas been made. 

The so-called "officiai records" of protest from the port of departnre 
hâve been examined, and found to coutain nothing that would in the least 
afl'ect the conclusions reached upon the question of fact, even were they 
admitted as évidence. 

Assignaient of errors No, 3 claims that the decree does not allow the 
déductions from freight money lound due, of the expensea paid by the 
charterer, and not denied under the charter stipulations. 

It bas beenclairned in exhibits filed that thèse bills of towage, custom 
house, stevedores', and quarantine expenses had been paid by the libelants, 
but we hâve searched in vain for any proof of payment of any such 
araounts as claimed. The allégations of the payment of such expenses 
to the amount of $1 ,074 was charged in the fourth article of the amended 
libel, and positively denied in claimant's answer. In Exhibit A put 
in, but in no way swornto or made évidence, there appearsan item of 
"Port charges of vessel, paid, $1 ,074." The only évidence we find touch- 
ing this subject in the record is in the testimony of Mr. Henry Otis: 

"Question. There is an item hère of $1,074 in this Exhibit A. What 
ie that for? Answer. Well, I cannot tell you entirely. We hâve the 
bills, and we will put them in détail," (and the witness states that he 
will send them in.) 

This is the onJy testimony that can be found relating. to the payment 
of any of thèse items. Oirtain papers purporting to be bills appear 
copied into the record, but they are entirely unsupported by oath, and 
can hâve no validity as évidence. Libelants werte under no obligation 
to pay any of thèse bills. The agreement of the charter party that 
charterer would advance necessary fuads for disbursement of vessel 
could only hâve référence to the disbursements at the port of loading, 
where it was to be presumed the vessel. would be without fonds; and 
nothing but positive évidence of payment would juatify.the allô wanceof 
them, and this we do not find. 

There. was no allégation in the libel to that effeot; but one clâim 
which was put in by li bêlant, in the nature of damages, was for in- 
jury to saws, done in sawing the cargo, on account of a large number 
of iron ratting dogs found broken oil' in the logs which were claimed to 
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have been. naaliciously brok«n by thé master of the schooner. The 
only. évidence touching this charge of $500, further than that the 
broken dogs were found, ànd the saws damaged, is the statement of 
Harry A. Gtis, who states that he was on board the schooner when she 
reportedi fôij cargo; that he remained on board "about a week or flve 
dayâ;". and "the captain broke most of the dogs getting the logs aboard, 
orrather when'he had them aboard." The testimony of the master and 
the Idgbook show that the first raft did not coma off until after the vessel 
had beea waiting nine days, thus contradicting the testimony that any logs 
came on board while he was there. Unquestionably the dogs were found 
in the logs when they came to be sawed, but how they came to remain 
there is hot shown, whether from some former rafting, — as it appears 
that thèse were refuse logs. and had been lying waiting amarketfor sev- 
eral years, — or whether they were broken necessarily, accidentally, or 
earelessiy, or in some other nianner. Neither the master nor crew had 
anytbirig to do with putting the dogs intd the logs, andwe do not think 
the évidence is sufficient tofind that the master of the schooner willfuUy, 
or even negligently, so broke them off as to do the damage charged. 

As to the amount of freight due under the charter party, its terms 
upon whieh freight must be determined are: 

"The party of the second part is to pâyto said party of the first part or 
agent, after trué and faithful delivery of ttie cargo, for the use of said vessel 
dnting the voyage aforesaid, at the rate of six dollars and twenty-flve cents, 
American currency. par ton of forty cubic feet, actual contents delivered. 
In case of a shorijage, she receives on ail short of 400 tons, down to 350 tons, 
three and twelye and a half hundredths dollars, (American,) and for ail less 
tlian 350, tons full rates." 

The term "shortage," used in charter party, may be used, and is in- 
tended to àpply to either short loading or short delivery. In the îatter 
the ship pays â' stipula tedsum for the amount ofcargo received and not 
delivered; in the former, where the charterer bas stipulated for a full 
cargo, and any agreement is made as to what a full cargo is, the charterer 
pays and the ship receives, as stipulated damages for uoncompliance 
with the terms of the charter party in not furnishing a full cargo, the 
amount agreed-upon, stipulated for, or proven in évidence. The sen- 
tences in this oharter party relating to the amount of freight must be 
réad together. The provision relating to shortage must be read in con- 
iMction with the preceding sentence, and so far modify it as it is applica- 
ble." It can only apply to shortage of loading or furnishing cargo as 
the schooner receives the stipulated sum; and the full cargo, as stipulated 
foT, is declared to be 400 tons. The charter party was practically for a 
làmp sum up to freight for 400 tons, with additional if any more was 
aètually carried, and, in the absence of fault of the owner, was not to be 
less than $6.25 per ton for 350 tons, and $3.12i for 60 tons. We find 
no défault oi* nbncompliance with the terms of the charter by the master 
of the schooner, the agent of claimants; and the amount of freight, as 
determined by that contract, $2,343.75, less the stevedores' bill, of Tu- 
pilco, must be eonsidered as due, and the judgment of the court below 
must be afhrmed, with costs. 
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The Haebingee.' 

Beown V. GiLL & FisHER, Limited. 

(District Court, E. D. Pennsylvanla. May 10, 1893.) 

1. Chaktbb Partt— Construction— "Convenient Speed." 

A charter party made November 5th with a ship at Charleston, S. C, aotively 
engaged In trading, by which she was required to proceed 10 Philadelphia with ail 
convenient speed, and to be in readiness for cargo after December 3lst, vifith the 
privilège to the shippers to oancel the charter if she "shall not be ready on or be- 
fore the 3lBt of Januari^" following, is complled with if the ship be in readiness by 
January 81st, although she undertake another voyage, and puts in for ordinary re- 
pairs in the interval. 

2. Same— Readinbss for Cargo— Sundat. 

The tender of a ship to a charterer on the Monday following the Sunday which 
would be, by the terms of the charter party, the last day for such tender, is in time, 
in the absence of some ccntroiling custom of the port to the contrary. 

3. CusTOM OF Port. 

There is no custom of the port of Philadelphia reqnirlngthat, where the last day 
that a sfaip could be in readiness falls on Sunday, she should présent herself on the 
previous Satùrday. 

4. Same — Evidence. 

A custom is not shown to be established at the port, where the testimony of the 
wltnesses who aver that the custom exists is met by an almost equal number of 
witnesses with equal facilitiesof knowing, who testify to never having beard of 
such custom. 

In Admiralty. Libel by John L. Brown, owner of the steamship 
Harbinger, against Gill & Fisher, limited, to recover for breach of "con- 
tract of charter party. Decree for libelant. 

Fl/inders & Pugh, for libelant. 

Richard C. McMurtrie, for respondenta. 

Butler, District Judge. The respondents chartered the British steam- 
ship Harbinger on November 5, 1891, to carry a cargo of grain from 
Philadelphia to Cork, for orders, at the rate of four shillings and nine 
pence a quarter. The charter contains the provisions usual in such 
instruments. Fifteen lay days are allowed for Ibading, — not to com- 
mence running before the Ist of January, 1892. It is stipulated that 
the ship shall proceed "with ail convenient speed to Philadelphia," 
and load; and that if she "shall not be ready to load on or before 
the 3 Ist" of that month the charterers may refuse her. She was 
at Charleston when chartered, and on the 23d of November, after 
ioading a cargo of cotton, started for Bremerhaven, where she arrived 
about the 17th of December. Seven days thereafter, having discharged 
the cotton, she went to the river Tyne, England, for repairs, (required 
by usual wear,) reaching there in two days, and remaining ten or 
twelve, until the work was done. She then started for Philadelphia, 
getting hère on the 31st of January, which was Sunday. She found 
the customhouse closed, and was unable to secure the usual certificates 
of readiness for cargo, on that day; but she nevertheless tendered her- 

•Reported by Mark Wilks Collet, Esq., of the Philadelphia bar. 
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self to the respondents in the afternoon. Next moming she entered, 
procured the certificates and agaia tendered herself; but was refused, 
and notified that the charter was canceled. 

The défense urg|ed is twpfold : , Mrat, that the libplant failed to ob- 
serve the stipulation to proceed with ail convenieht speed to Phila- 
delphia; and, second, that the ship was not ready to load on or before 
the 31st of January. 

In passing upon the first point, it is necessary to ascertain what 
duty (in tins respect) thé contract iraposed. In ascertaîning this the 
clause referred to .must not be detached and read alone, but the entire 
charter tàken, and considered in thé light of sUrroundihg.circumstances. 
While it is proyided that the ship being tight, and having liberty to take 
an outward cargo for the owner's benefit, shall " proceed with allconven- 
ient speed tp Philadelphia * * * and there load," it is clear that 
theliteral sensé of this language does not express the intention of the 
parties. The cargo was not to be ready until nearly two months there- 
after; thô lay days, as we hâve seen, were not to commence before the 
Ist ôf Jânua'fy, 1892. If thérefoïe shé Was to proceed directly "with ail 
convenient speed to Philadelphia" she must lie there in idleness for six 
weeks or more. Of course the parties did not intend this. What then 
did they irit'end? i,She was at Charleston, and, as the charter states, was 
engagpd in "trading." She was to carry a cargo of grain from Philadel- 
phia notearlier than the Ist ol Jan,uary and not later than 1 e last. In 
other wofds, shè was cHartéred for a January shipnient, from that port. 
She'was lïot reqùired'thérèfore "to proceed with ïtll convenient speed" 
directly from Charleston to Philadelphia. Itwas contenjplated that she 
wouJd continue trading elsewhere, during'the months of Noveniber and 
December, and then proceed to Philadelphia with "allconvenient speed" 
cousistent^with the circumstances contemplated. The, contract was made 
fôr her béhéfi't aS well aà l'or the respondents.' Durihg the intervening 
months she iïiu^tèafry'such cargo aâ eau be obtaihed. She cannpt 
choose lier yoVages, bût must accept éuch as ofier. ïf thèse carry her 
so far (jS'that shè Caunbt reach Pliiladelphia until late in January the 
réspondetitë caniiot Cbmplajn. If she èïmll not reach thére until the 
time stipulàted for loaiUhg has passed,, she Ibrfeits her charter. Such, 
in my jtiîîgnient, is thé fjfopër interpréta tibn of the contract. 

In thi'é ^îéw of the libéiàtit's obligaitiohs, the fîrst point of the défense 
fails. As We havé seefi'the ship tbok cotton abroad frorii Charleston; 
and appieâfs to haVe rèfurhèd as spèèdily as could be expected. She 
wàS delayed lor liecessai'y i^^pairs. She was not blâmable for taking the 
cargo to BreriierhaVen. ït does not apbear that thete was any needless 
dêlay iii loadih^, or unloàding, in ïnaking the repairs, or in going or re- 
tUrriiiig. Doubtless she cbuld (with unusual eJBbrt) hâve made greater 
speed; but the charter feqUiirèd "convenient speed"'only, and this she 
hiade. It isufinecessary to ihquirei, iiî this view of the facts, whether 
thestipûjàtiçfh respectiiig speed, crtnstîttites a condition précèdent. 
■ Then kg' respects the second point,— was she reàdy to load within the 
time specified? The efl'ect of her tender on Sunday need not be consid- 
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eiîZ Her readiness next morning is admitted; and it is indispu table 
that this was in time, accor(âing to the gênerai rule of law applicable to 
such cases. CampbeU v. Society, 4 Bosw. 298; Salterv. Burt, 20 Wend. 
205; Avery v.Stewart,- 2 Conn.QB l'Ohaffee v. Railroad Co*, 146 Mass. 
224, [16 N. E. Rep. 34.] The 31st being dies non she was entitled to 
Monday; unless the custom of this port required her to be ready on tbe 
preceding Saturday. There is no room to doubt that the existence of 
sucli a custom would control the charter,— that the parties would bere- 
garded as dealing with it in mind, and be required to conform to it. 
But to exercise such aii influence the custom must beuniform and solong 
continued as to be notorious. As said in Coxe v. Hmley, 19 Pa. St. 247, 
a local usage if it be ancient, uniform, notorious iand reasonable, may 
enter iiïio and become part of a contract which is to be executed at the 
place where the usage prevails." Ail thèse éléments are essential con- 
stituents of a binding custom. 

The respondents set up such a custom, respecting shipments at this 
port; and hâve produced some évidence on the subject. The évidence 
is insufficient, however, to sustain thèir position. Nearly an equal ritim- 
ber of witnesses, with equal opportunities of knowledge, are produced 
on the other ^ide, who say po such custom exists,— -that they never,even 
heard of it.; On bpth sid.es the witnesses are men of bigh character, and 
entirely worthy of crédit. They testify according to their respective un- 
derstandings. It appears that the Commercial Exchange of Philadelpbia 
has provided by rule (which binds its members only) for the perform- 
ance of mercantile contracts on Saturday when the time named therein 
for performance occurs on Sunday; and in conséquence a partial usage 
of this nature, respecting such contracts, exista. This may hâve Ifd to 
the understanding stated by the respondents' witnesses. It is clear, how- 
ever, that the custom, sef; up respecting shipments at this port, is not 
proved. It is incredible that a uniform, long-established, notorious 
custom, — of which every one dealing hère in respect to such shipments 
is presumeclto hâve knowledge, and is consequently bound by, — should 
fixist, and the libelant's witnesses,— -shippera, ship brokers, and others, 
be ignorant of it. It is jnanifest that the respondents (who from their 
expérience as shippers should bave known of the custom if it exists) 
had never heard of it beiore thia suit was brought, for instead of setting 
it up in their answer, the défense there stated, rests on différent grounds. 
The answer, indeed,substantially admits that the tender on Sunday 
would bave been in time if it had been accompanied by the usual certif- 
icates of readiness. 

The libel is sustained and a decree may be prepared accordingly. 
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The Now Then. 
HKBBESHonr Manup'q Co. v. Thb Now Thut. 

{DtsPriot Court, D. Delaware. June a, 189S.) 
No. 427. 

1, UiRiTiMS LiBNB— Supplies— FoBBioK Fobt— Obdbk or Ovnbb. 

(yhen supplies are furnished to a veasel in a foreign port by order of ber mastei 
• lien is implied, but foi^ work done by order of the owner no lien will be heid to 
•zlst nuless pro7ed by the agreement of the parties. 

>. ëilCES^-O'WNBR'S CbEDIT. 

On the évidence in this' case, held, tbat the supplies furnished by libelant at 
Bristol, R. I., to tbe yacht Now Then, wbose home port was Wilmington, DeL, by 
order of the owner of the yacht, were furnished on the personal crédit of suob 
owner, and not on the prédit of the yacht, and no lien was created thereby. 

In A<ipiiralty. Libel to enforce lien for supplies. Libel dismissed. 
Henry Whitney Batea, for libelant. 
WiUfiird Savisbury, for respondent. 

WaMbs, District Judge. This is a proceeding in rem to enforoe the 
payment of an alleged lien against the steam yacht Now Then for re- 
pairs and materials made and furnished to the vessel by the libelants at 
its Works in Bristol, R. I., the home port of the yacht being Wilming- 
ton, Del. The owner of the yacht and the respondent in this case is 
Mrs. Rosalie B. Addicks, who résides at Claymont, in this district. 

AlthoUgh much other'matter has béen introdueed, the décisive ques- 
tion in lihe case as presented on the pleadings and évidence is whether 
the repairs to the yacht were made on the crédit of the vessel or on the 
persOnàl crédit of the owBer's husband, Mr. J. E. Addicks. About the 
26th of June, 1889, Mr. Addicks bought the yacht from the libelant for 
the cash price of $15,000, and by bis direction the bill of sale was made 
to his wife, and the yacht was delivered to her at Nahant, Mass. After 
the delivery, and early in the foUowing month of July, the boiler of the 
yacht gave out, and the vessel was sent by Mr. Addicks to the libelant, 
at Bristol, with orders from him to bave the necessary repairs made. 
When a bill for the repairs was sent to Mr. Addicks he refused to pay it, 
on the ground that Mr. John B. HerreshofiF, the président of the libelant 
Company, had warranted the boiler for one year, and that it was the 
duty of the company to keep it in good order for that period without ad- 
ditional charge. After this the libelant continued to do additional work 
on the yacht by the orders of Mr. Addicks, who punctually paid for it, 
with the exception of a small balance, which is included in the présent 
claim; but he has uniformily refused to pay for the boiler repairs. 
Much testimony was taken in relation to the nature of the warranty, 
which was claimed on one side and positively denied on the other; and 
also as to the condition of the yacht's boiler at the time of the sale, but, 
as already remarked, the controlling question hère is whether the libel- 
ant has established its right to a lien. Ho far as concerna the présent 
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case, the law which gives a lien to the shipbuilder or material man may 
be stated in the language of the suprême court, in ITie Ldu, 10 Wall. 
197: 

"If necessary repairs and materials are made and furnished to a vessel in 
a port other than her home port, the prima /aoie presumption is that they 
were made and furnished on the crédit of the vessel, unless the contrary ap- 
pears from the évidence in the case. " 

This is stating the rule most favorably for the libelant, since it has 
been held by admiralty judges vj-hose opinions are entitled to the highest 
respect that crédit is presumed to be given to the vessel only when the 
repairs are made in a foreign port on the orders of the master; but that, 
■when the repairs are made on the orders of the owner, the presumption 
of crédit to the vessel does not arise, and in that case a lien will not ex- 
ist except by the express contract of the parties. In The Mary Morgan, 
28 Fed. Rep. 196, it was decided that, the repairs having been made 
and supplies furnished under a contract with the owner, the presumption 
was that the crédit was given to him personally; and, in the absence of 
the proof of an express lien, none will be given. In The Francis, 21 
Fed. Rep. 715, it was held that a known owner obtaining supplies on 
his Personal order in a foreign port, not being master, deals presump- 
tively on his personal crédit only, and no lien will be implied unless the 
libelant satisfies the court, from the negotiations or circumstances, that 
there was a common understanding or intention to bind the ship. The 
reasons assigned for the distinction, between the cases where the work is 
done on the order of the master and when it is done on the order of the 
owner, is that the master is supposed to be without funds or personal 
crédit, and the repairs, if made at ail, must be presumed to be made on 
the crédit of the ship, unless there be évidence to the contrary; but 
where the work is done on the order of the owner, who is supposed to 
hâve crédit, the presumption is reversed, and a lien will not be recognized 
except it has been made under an express contract. In other words, 
when the work is done by the order of the master a lien is implied, but 
for work done by order of the owner no lien will exist unless proved by 
the agreement of the parties. It is not necessary, however, to enter 
upon a discussion of thèse rules, because upon the application of either 
one of them to the facts of this case I am satisfied that the libelant is 
not entitled to a lien against the Now Then. Mr. Addicks had paid for 
the yacht, and given it to his wife, and when it needed repairs he sent 
it to the libelant with his personal orders to hâve them made, and spec- 
ifying what should be done. He was reputed to be a rich man, able 
to pay his debts, and there was no thought on the part of the libelant 
that it would require a lien on the vessel to secure payment for its work. 
Mr. J. Bi Herreshoff testifies that he knew nothing about the question 
of crédit, — whether it was given to Mr. Addicks, personally, or to the 
yacht. Mr. Young, the secretary of the libelant company, when ques- 
tioned on the subject, speaks very yaguely, as appears from the foÛow- 
ing portions of his testimony: 
v.SOF.no.ll— 60 



'946 FEDERAL EiEPÔETEB, Vol. 60. 

'"Quëstiàti: 'Fell me whether the repairs were made upoathe crédit of the 
vessël y updiflthe crédit of Mr. Addicfcs. Answer. a<tiey«ecé!maaeiupon thé 
crédit of Mr. Addîcks. Q. And not on the crédit of the vesael? A. Tlie bijl 
was rendered to Mr. Addicks. Q, To whom do you look for the payment of 
the biil.i^Mf. Addicks or the vessel? A. We look to the' vesael for the pay- 
meht of ihe Mil', tbrough Mr. Addicks, aa agent for the vessel." 

On cross-examiriation this witness says: 

"Question. Thèse repairs and charges were made against Mr. Addicks, 
aa Iiunderstand, were they not? Amioer. Tliey were. Q. And it was on 
his ordep, and directions you made tlie repairs? A. X^s, sir. Q. And you 
loôked to him, I understand you, for the payme&tof thèse bllla which were 
contràctédforasyou h'aVestated? Is that correct?' A. Wo looked to the 
vessel through hitn as art agent of thé vessel. We cannot do otherwise." 

The 'ihfèrence to bë (Jl-aWn from such testimony, supplemented as it 
is by évidence of thé deàlings and transactions between the libelant and 
Mr. Addiiîks, removes the presutilption of a lien, and convinces me that 
the libelant bàd no idèà or intention of looking to any other quarter for 
payméiiî for the repairs on the Kow Then than to Mr. Addicks; that it 
ijevér rèU.ed où the yàeht as security for payment, but dependéd solely 
on thé pei-soùàl respohsibility of Mr. Addicks as the husband and agent 
of the oWner; that it is now too late for it to attempt to set up a Uen, 
and it inust theretbré èeek to recover its claim by a. libel in peraonam, or 
by ati action at la;w. A decree will be ehtered diâmissing the libel, with 
costs. 



The TteEGnRNo. 
RussELL et al. v. The Tregurko. 

, . {District Court, s. D-Florlda. January, 1893.) 

SAI.VAOÏ-^0àk[7BH8ATION. 

TbQ steamer T., bound from Galveston to Llverpool, went aground on th» Florida 
cOaat abùùt 25 miles nortb oî Cape Florida, December Sth, and was without assist- 
' aaAB uutU tHe moraing of the Sth, when two small veasela reached her. Theyat 
once^ot an.anchor and beavy chaln intoideep wat«r, but before tbey could make 
fast nlght. o&me on, wlth a heavy storm, during which the T. was drlven fast upou 
the rooîty bottom. Other vessels arrived until the lOth, when'tbere were 15 ves- 
sels, ot 489 tons, and 2f)0 men; also the wrecking schooner Cora,, frpm Key West, 
With steaQl' pumps and ôtber appliahces. . ïbe wHole force was ènga^ed 25 days in 
takitie OBl the oargo of cotton and carrylng It to Key West, 168 toiles, a revenue 
cutter ,aa9J8,ting therein by towlng some of the vesçels ,two trips. They thus saved 
8,105 bâlfes, the largeât part dry. Tbere was no ahohorage nearer than 25 miles, 
and setveral times the salving vessels were driven there by bad weather. Two of 
them were damaged wbiletaking oit car^o in the heavy seas. Final ly a wreoking 
vessel a,rrlvéd froni New York, and, though her services wôre not absolutely neces- 
. : BattT, théy were accepted« and the T.' Was got oit and taken to Key West. She was 
appraised at t90,000, and her cargo aj; $115,000, Held, that 85 per cent, would ba 
proper ooin^ensatiori for the whole, service, but in view of the aid rendered by the 
revenue «Aitter ànd by the New York vessel, for which the latter was compensated 
by t)ie clamants, tbere should be aUow^d but 82>^ per cent. 

In Adtiiiralty. Libel by A. Rusisell and others agàinst tbje British 
steamsbip Tr^urno and cargo to recover for salva|;e àervicea. Decree 
for libelants. 
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L. W, Bdhd, for libeknts. 
Jeff. B. Browne, for claimanls. 
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Locke, District Judge. This vessel from Galveston, bound for Liver- 
pool, went ashore on the Florida coast, about 25 miles to the northward 
of Cape Florida, on the night of the 5th of December last. She had 
been ashore on the Bahama banks, and thrown overboard about 2,000 
baies of cotton, a lot of copper, and lost her small anchors and hawsers 
in getting afloat, and was leaking sorae when she went ashore. She 
was at a distance from any assistance, and reeeived no aid until two of 
the smaller vessels reached her on the morning of the 8th. They had 
with them but 14 men, and went to work as soon as their assistance was 
accepted, getting out an anchor and heavy chain into deep water; but, 
before t-hey were able to get it to the ship and make it fast, night came 
on, and the weather and sea became so bad they were obliged to buoy the 
end and leave it. That night the wind and sea were very heavy. The 
crew of the steamer did not consider it safe to reraain on board, but 
went ashore onto the beach. During the night the salvors could do 
nothing but remain on board. The steamer swung around onto the 
beach, and beat into an<l upon the hard rocky beach until, in the morn- 
ing, but 8 feet of water was under her stern, 10 amidships, and 12 for- 
ward, and she had sprung a leak, so that there was about as much water 
inside her as putside, with 6i feet of water on the engine room. The 
weather continued bad, so that nothing could be done towards Connecting 
the chain with the vessel or lightening the vessel of cargo, but tlie snlvors 
went to work breaking out cotton, and hoisting it upon the deck, so as 
to be ready for discharging as soon as vessels could corne for it. On the 
9th three more wrecking schooners arrived, and on the morning of the 
lOth others, so that there were. an aggregate of 15 vessels, of 489 tons 
and nearly 200 men. The weather conlinued bad until the morning of 
the lOth, when they carried out a wire cable, connected it with the 
chain, and brought it to the windlass. In the mean time the wrecking 
schnoner Cora had arrived with steam pumps, boilers, and other steam 
appliances. The steamer had no appliances by which manual labor 
could be made available, no windlass breaks or capslan bars, and it was 
only when steam power could be used that anything could be done to- 
wards heavingany strains on the anchor. The engine room and engines 
of the sleap^ship were under water, and the only appliances that could 
be made available were those of the Cora. The salvors continued dischar- 
ging cargo and pumping with their steam pumps. They had to bring 
the cotton to Key West, a distance of 158 miles. They got out what 
they could of the cargo dry, but much of it was wet. They took out in 
ail 3,105 baies of cotton, pf which 2,266 were dry, and the rest from 
under water., The weather was bad much of the time during the serv- 
ice, and for several days it was impossible to corne to the vessel for 
cargo. There was no anchorage or protection for the salvors' vessels 
nearer than Cape Florida, nearly 25 miles distant, where they had to 
take refuge stjyeral times. The water deepened rapidly l'rom the beach 
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where the steamer was lying, and she was exposed to the full sweep and 
force of the sea. In'order to facilitate the dischaTging of the veâsel, the 
salvora landed about a thousand baies of cotton at Cape Florida, and 
after the vessèl had been got afloat, and brought to Key West, that 
was also trought and delivered to the master hère. The salvors were 
engaged for 25 days in the service, every day of which they were at 
work. They say that ail nights except two they worked jantil 12 o'clock 
at night, and those two nights until 10 o'clock. 1,631 baies were hoisted 
by hand ; the rest were hoisted by the steam of their boilers. They car- 
ried ont another anchor, and continued to keep their pumps going until 
the water was below the ship's engines. After the libelants had been at 
work 13 days, the wrecking steamer J. D. Jones, sent ont by those in- 
terested in the property, arrived frôm New York, and offered her serv- 
ices. The vessel had been about pumped out, and moved from her bed, 
and would without doubt bave coine ùff the next tide, but the libelants 
deemed it safe to accept ail the assistance offered, so permitted the J. 
D. Jones to lay out another heavy anchor, and take a line from the 
steamship. They also put a large steam punip from her on board the 
Tregurno, to be ready in event of an unexpected leak. They finally floated 
the Tregurno, ànd brought her to Key West. Upon an examination she 
was fdund not to hâve been materially damaged, although her bottom 
was sômewhat dented. Many rivets were broken out, and the seams 
were leaking in places. The property has been appraised by appraisers 
appointed by the court, — the vessel at $90,000, and the cargo at $1 15,446. 

This.was ùnquestionably a salvage service of considérable merit. The 
property was in a condition of péril; the vessel liable at any severe 
weather to bé so broken and injured as to be worthless; and the cargo, 
even if saved from going adrift, to be so scattered along the beach as to 
be considered but little less than a total loss. The master was utterly 
powerless to relieve or assist the property in his charge, and there was 
no aid that could be procured, except the salvors, nearer than Norfolk or 
New York. The property of the salvors was exposed to dangers very 
much greàter than of ordinary commerce and navigation. Two of their 
vessels, while alongside endeavoring to take cargo, were damaged by the 
heavy sea and baies of heavy wet cotton. The labor was severe, uhre- 
mitfing, and long continued. 

The salvots were, with a few exceptions, regular licensed wrecking 
vessels of this district, whose duty it is at any time to go to the assist- 
ance of property in distress, and are dépendent in a great degree upon 
earnings from such services. They hâve rendered valuable aid to the 
property, and are entitled to a libéral compensation. In défense of the 
salvage claim, or in mitigation of it, it has been urged that the first set 
of salvors — those who first arrived — were remiss in their duty in not 
laying out a heavy anchor, and making the ship fast by heavy strains, 
to prevent her driving further ashore that night, which necessitated so 
much subséquent labor and datnage. The salvors are bound to do, in 
the line of salvage service, ail their powers and the means within their 
cohtrol can possibly enable them to do, and wheneverj from lack of en- 
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ergy, activity, or effort, they leave undone anything which they might 
hâve done, it will be considered in diminution of salvage; but in this 
case I am fully satisfied that it was not within the power of the few 
salvors there the first day to hâve connected the heavy anchor and chain 
which they carried out with the vessel before the weather became so 
bad that it was impossible. The master does not show by his testi- 
mony that it could hâve been done, and the statements of the salvors, 
and the en tire circumstances at the time, satisfy me. I am also satis- 
fied that after the first night the vessel was not driven any further ashore 
or aground on account of any discharging of cargo, and that there was 
neither loss of time nor damage to property on account of not carrying 
out a hawser, making fast to the cable, and heaving chains before it was 
done. I ara therefore convinced that the salvors did as well as the 
means at their control would permit, and there can be no réduction from 
the merits of what they really did do for their inability to accomplish 
more. 

It is also urged that several of the salving vessels while engaged in 
this service, and while on their way to or from Key West with 
cargo from this vessel, rendered aid to the steamships Erl King and 
Manin, which were ashore at the same time. This appears from the évi- 
dence to be true to a certain extent. It does not appear how many of 
such vessels rendered such service, or how long they were engaged, nor 
does it appear that such number was sufficiently great to interfère with 
or delay the work in this case. o]J, at most, it prolonged the service a 
day or two, there was no damage to the property, nor injury to the in- 
terests in this case. Unless those other vessels, when fouud iu distress, 
had ample assistance, it was the duty of the vessels engaged in this serv- 
ice to render them ail the aid within their power, and, unless it is shown 
that they neglected property in this case to its injury, there is no reason 
that it should diminish their compensation. 

The services of the revenue cutter McLaiu were secured for two trips 
in assisting in towing some of the schooners to and from the steamship. 
Although no amount can be allowed for this vessel, she being the prop- 
erty of the government, the expense of coal and other supplies must 
be paid, and her officers and crew are entitled to a compensation, 
although at a much less rate than the regular salvors. The wrecking 
steamer J. D. Jones was employed by those interested in the property, 
and will be com pensa ted by them, and her services are not to be paid 
for from any salvage given in this case. In determining the amount 
that may.reasonably be allowed for this service, there are a few peculiar 
circumstances which influence the décision. Numerous cases bave been 
referred to by counsel in the case, both from this district and from the 
district of Virginia. We find comparatively few cases in this district 
where the circumstances resemble those of this. The character of the 
bottom and the exposure to the sea from deep water usually requires im- 
médiate aid, and wherever the vessel has been saved it bas been by an 
immédiate lightening of cargo and floating by means of anchors. Sel- 
•dom has one so far aground and so filled with water been rescued. In 
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most oftesa cases, the property; was in greatér Ranger firora iiftin^(Jîate 
damage than thds, but aaved with much less labor and kss tjme; and, 
although the raie per cent, given bas, where both vessel and cargo bave 
been sàved, been- much 'less than I consider may be fairly given in this 
case, the amonhts of the indîvidual shares bave been mucb greater, when 
the timeooetipied is taken into considération. 

Tbe:ca8eS of The KimberUy, Tépoited in 40 Fed. Rep. 290, cited by the 
claiuaants, aad, of The Sandringham, 10 Fed. Rep. 562, and The Egypt, 
17 Fed. Rep. 359, resemble this case more in the peculiar circumstances 
than the général class of cases in this district. Those cases, ail decided 
in the eaatern district of Virginia, were for the sal vage of iron stearaships 
and their cargoes ùpon an uninhabited coast, at some distance Irora as- 
sistance; where the cargo hadto be discharged, the water pumped out, 
and the vesstel bauled ofl' by ànchors. Each of those vesseis lay upon a 
sandy bottom; this one, oh a rocky one. In The Kimberley the cargo 
had to be transported 60 miles to port, in The Sandringham 30 miles, 
and in 'Die Egypt about 40 miles; in this case, it was 158 miles. In 
those cases assistance was within those distances; but in this, very'nearly 
ail of the aid came from Key West, 168 miles. In those cases the 
shoals outside and around the vesseis necessitated taking oflf the cargoes, 
or much of them, in the surf boats, but at the same time prevented the 
full force of the sea from reachihg the vesseis, as it did in this case. 
Herethefull force, of the seareached tlie vessel ashore, oii accountofthe 
nearer approaeh of deep water, and, Uiere being no anchorage, rendered' 
the position of the salvors' vesseis one of greater péril. Hère, as in The 
Sandringham, the steamâhip's crew left at the first appearance of rough 
weather, and'the mastér,having no idea bis vessel would be saved, sent 
them to Key West to beforwarded toEngland. 

It is a question whether in this case the time occupied and labor per- 
formed in taking the cargo the greater distance to porti does not fully 
equal that attendiiig the boating of the cargoes off in those cases. In 
the case of The > Sandringham, where the salvors were engaged about a 
week and tookout 1,049 jbales of cotton, the court gave one fourth of 
the value, which was $193,000. In Th^ Egypt the salvors were engaged 
8 days, discharged belwèën 1,100 and 1,2U0 baies of cotton, and the 
court gave orie tiith upon au agreed estimation of $250,000, in addition 
to $4,256.65,' which am^unt had been expended by the wreckers. In 
The Kimberley, where the labor was more protract ed and severe, the court 
gave an award of 20 per ceiit. upon a: value of $490^000 as a bonus or 
gratnity, in addition to an amount expended and perdiem compensation 
for the vesseis and appliances of the salvors, amounting to $46,000, or 
a total salvage compensation of $144,000, or about 29 per cent, upon 
the total valuation. An appeal having been taken, the case was com- 
promised for a compensation of $100,000. In the case of The City of 
Worcester, 42 Fed. Rep; 913, where the vessel was on the rocks near the 
entrance to New London harbor, and valuable services were rendered by 
patehing and repairing holes in the bôttom, gottingher afloat, and tak- 
ing her to New York, $31,753.62 was given on a valuation of $237,500. 



THE EL DOEADO. 951 

In this case the property bas been appraiséd, by a board of appraisers 
appointed by the court, at $205,496, such appraisement objected to, 
and émh objection fùliy heard by évidence and argument, and, although 
some doubts bave been thrown upon the absolute correctness of the ap- 
praisement, nothing has been offered showing that a more satisfàctory 
valuation couid be arrived at without handling, sampling, and classifying 
each baie of cotton. This is deemed an unnecessary expense, and, 
while the. valuation may. be too high, it is possible that it is too low, 
and the report of valuation will be accepted as sufficiently near the true 
value to justify the détermination of salvage. 

Had there been no aid or service rendered but what was represented 
and entitled to salvage under the libel, I should not consider 25 per cent, 
of the net value of the property saved as unreasonably large, and should 
make that award; but the value of service of the revenue cutter McLain, 
as well as of those of the wrecking steamer the J. D. Jones, must accrue 
to the benefit of the property, and not of the wreckers, and must re- 
duce the amoùnt of the salvage to that extent; and it is considered that 
22i per cent, of the net value, found by deducting from the appraiséd 
- value the costs, expenses, and charges for the care, custody, and con- 
trol of the property, and the costs of the suit from the appraiséd value, 
would be a iair award; and it is so ordered. 



The El Dorado. 

Johnson a al, v. Thb El Doeado. 

(District Coturt, S. D. FloHda. April 28, 1893.) 

SALVOBS— WhO ABB— AdDITIONAL ASSIBTANOIS. 

Tbe Bteamsbip B., of 3,500 tons, bound from New York to New Orléans, with a 
valuable cargo, struck a rock on the Babama banks, partly fllled, and was aoon 
after groundéd near Bimini, in 33 feet of water. Tbe wrecking scbooner C, of 80 
.tons, witb proper pumps and appliances and 2Z men, went to her assistance from 
Key Weît, accompanied by a revenue cutter. A diver witb a divlng suit worked 
continuoUsly' in stopping the leak, while the rest of the orew were engaged in re- 
moving submerged cargo in order to get the suction pipes into the hold, ihe cargo 
being plaçed on the C. After five days' work other wrecking vessels arrived from 
New York. Tbe f ollowing night the C.'s rudder was carried away in a squall, and 
as she was then heavily lEiden, and as the revenue cutter, which was about to leave, 
oSered to tow her to Key West, her master decided to go that day, agalnst the ob- 
jection Of the master and agent of tbe iE., who desired the saved cargo to be trans- 
lerred to one.of tbe New York vessels, and offered to gu^ranty the ownera of the C. 
agaihst her loss. An additional reason for desirlng tbe protection of the revenue 
cutter was that there had been tbreats of seizure for wrecking in what were claimed 
to be Brltish waters. The C. lef t with the E. her pumps and most of her crew. The 
B. was finally floated, taken to Newport News, and there libeled by the owners and 
creW of tbe C, who also brought this libel agàinst the bargo carried to Key West. 
BelA, that libelants were original salvors.'notwithstandingtbat tbe services of tbe 
vessels from New York were finally efflcaoious in savlng the vessel and most of 
the cargo. 
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2. SaME— MiSCONDUOT 01' Salyors. 

TJnder thé circnmstances it was not Improper to carry the saved cargo to Key 
West, as it was not improbable that the K. and the rest ol her cargo would be en- 
tirely lost, and as there was no offer to guaranty the salvage, espeoially in viewof 
the nëeded protection of the reyenue cutter. 

8. SaM^— OollPBNBATION. 

Salvage could only be awarded wlth respect to the cargo brought to Key West, 
and the fact that, while engaged in saving it, the salvors were also rendering val- 
uable services to the steamer and the rest of the cargo, for whioh proper compen- 
sation would presumably be awarded in the proceeding againstthem, taken to- 
gether with the fact that the vessel was flnally saved, are reasons whioh should 
operate to reduce the salvage belowthe usual percentage allowed In the district for 
diving up cargo; and therefore 2S percent, should be considered a proper allow- 
ance. 
4. Samb— Value of Res— Stipulation. 

Where the olaimant, iu order to get possession of the cargo after the filing of the 
libel, stipulated with libelants that its value should be considered as $18,000, he was 
eàtopped from afterwiirds disputing this amotrnt, or proving that the cargo sold for 
less after transportation to New York ; but as the stipulation was in place of au 
appraisement, and as it is the practice of the district to deduct from the appraised 
value ail charges and expenses incident to the oustody of the property, suoh déduc- 
tions should be allowed from the stipulated value. 

In A4piiralty. Libel by B, W. Johnson and others agaînst a portion 
,of thecsargo of the steamer El Dorado., Becree for libelants. 
Jeff. B. B^owTie, îov \ihe\ants. 
G. Bprnie Fatterson, for claimants. 

Locke, District Judge. This steamship, of about 2,500 tons net ton- 
age, laden with a valuable cargo, bound from New York to New Orléans, 
struck an unknown and uncharted rock not far from the Great Isaacs, 
on the Bahama banks, on the night of the 4th of August, 1891. She 
was soon found to be leakiug badly, and was run ashore on a sandy bot- 
tom not far from Bimini. The leak was in'one of the forward compart- 
ments, so that she had settled very much by the head, her bows resting 
for about 30 feet on the sandy bottom in 32 feet of water, while the rest 
of her length was afloat, drawing at her stem but about 18 feet; but she 
waswater-logged,and had a heavy listto port. While in this condition 
the wreckers from Bimini and the other Bahama islands came on board, 
and were permitted to discharge cargo from between decks and take it 
ashore; but they had no appliances for stopping leaks or relieving the 
vessel in any other way, and the master, èmploying one of the Bahama 
boats, sent his first officer to Key West for aid. Mr. Philbrick, the agent 
of the owners of the steamghip Une, made application to the libelants 
owner and master of the wrecking schooner Cora for aspistance. She 
was a licensed wrecker, a schooner of about 80 tons» fitted up with four 
steam pumps and boiler, a diving suit and apparatus, an experienced 
divèr, anchors, hawsers, and other wrecking appliances, and was used 
ônly for salvage purposes, but was then lying with a ship keeper and 
master on boajrd. 

In a short time they had selected from the experienced Key West 
wreckers and naked divers a crew of 22 men; and sigiiified their willing- 
ness to proçeed to the stranded ship, but suggested that, as the Cora was 
a sailing vessel, it would savé much time if the services of the revenue 
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cutter McLain could be procured; she being the only steam vessel in the 
harbor. Both the owner of the Cora and Mr. Philbrick made applica- 
tion to the coUector of customs for the revenue cutter to take the Cora 
in tow, which was granted. The libelants in the Cora, in tow of the 
McLain, reached the El Dorado, Sunday, the 9th of August, and imme- 
diately went to work. Johnson, the principal libelant and submarine 
diver, weht under the bottom, while the others went to work gettingout 
and setting up the pumps. Johnson found the port side of the steam- 
ship uninjured, but on the starboard side he found extensive damage, — 
seams, cracks, and holes, more or less open, for the distance of about 28 
feet. Thèse he went to work repairing, and çontinued patching, plug- 
ging, wedging, and calking with wedges, plates, patches, and rolls of 
blankets; working under water more or less every day until Thursday 
afternoon, when, in adjusting a large canvas patch over the holes which 
he had stopped, he discovered another large hole further aft, which he 
was unable to repair that day. In the mean time the other libelants had 
been at work rigging up and using their four steam pumps, and break- 
ing out and getting up the cargo from the hatches of the tirst and sec- 
ond compartments, in orderto getthe suction pipes down into the hold. 
The water came inside the hatches to the coamings, so that everything 
that was taken out was taken out from under water, and, after a short 
time, from water several feet in depth, by naked or skin divers. When 
the pumps first got to work they apparently lowered the water, but sub- 
sequently they found it impossible to pump the ship out until ail the 
holes were stopped, and after working some time, concluding that there 
were no holes in the first compartment, but were ail in the second, they 
removed their pumps in the first hold, and went to work in that, hop- 
ing to free that, and to float the vessel; but it was found that the doors 
between the two compartments were not tight, but sprung open by the 
pressure of the water, so they attempted to work out the cargo so as to 
reach and tighten them. They worked this way from early daylight 
until late every night, diving up, hoisting out, and putting on board 
the Cora the cargo from thèse hoîds, until the night of Friday, the 14th, 
when she was filled with ail she could carry. On that day the wreck- 
ing steamer the I. J. Merritt arrived from New York with more pumps, 
divers, and other appliances. Libelant Johnson was nearly wom out 
with having been under water so much for the last five days, and 
the divers from the Merritt çontinued the work which he had com- 
menced. The night of the 15th the vessel, being exposed to the wind 
by her stem being raised high in the air, was struck by a severe squall, 
and, although they had anchors and hawsers laid out from the mast 
heads, and the revenue cutter towing to keep her on an even keel, went 
over on her beam ends, and commenced to fiU; when, in order to bring 
her upon an even keel, it was necessary to flood the fire room, engine 
room, and the holds fore and aft. Her crew left her, and most of the 
master's personal effects were taken oif; the chief libelant and Capt. 
Byrne being about ail that remaîned on board that night. The next 
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in0rQln£(.tl)9 S^eamshipNew Xork, of tb,e sftoie.line, arrived from New 
Yofkîfpr 4hs iP^FPOse pf repçtering pueli asaistance as she might be able. 
The Cdrft iOjtjÉQipiefin timp bad carried awfiy ber rudder head in a squall, 
afld wa^'tQ ^^^e^xtent disabled, and was loaded with as much cargo as 
shç OQuldi reçeiv^, The çaptain of the reyenue cutter decided on return- 
ing tOiKey Wçstj and offered to take ber in tow to tha.t port, and Wil- 
liamayfpîwner oftbe Gora ani^.one of tbe Ubelants, accepted tbe offer. 
Capt.,iByrQe,,Qf thp.El Dor^do, and Mr.iMorse, superinteodent of tbe 
line, tben- oft rboard of the New York, objected, and desired thepi to put 
tbeioargp froio^ tb^ Cpra op board the Neiy York, and remaiu to lighten 
tbe cargp. frqnir ttiÇi Jîl Dorado to that v^ss^l; but Williarna, fearing for 
the safetypfîhiayessel in ber disabled condition in evenl of a hurricaue, 
whiçb uiigbfefee e^pecited, at any, time at that.season of ihe year, and de- 
siring the protection qf .tbe revenue cutter from the fact tb^it tbreats of 
seîzjQg; ber fef vyrecking in what were claimed to be British waterg had 
been ma;de, îdeoUped to refqiain. Anpflferwas madp by Mr. Morse to 
repair tbejiidider tod, and tp insure tbe sàfety of tbe vessçl, but libel- 
ants did nOftiCt^JîiBider s]ach guaranty, wouldbe of any validity, and tbey 
declined tp acçppt it, andj^main, witbou't tbe protection of the cutter; 
and brought the cargo then on board tp, Kpy West, where it was deliv- 
ered to Mir,.]^hilbrick, ^gei^t fpr îthe clairpaiit, and ^fterwards libeled for 
salvage. -Ten;p|'; tbe wrpGkers, ajmong them tbe cbief libelant, the sub- 
marine diver^ und most of . the naked diyi^rs belopging to the Cora, re- 
maitied csQ,jbq!jird,the EJ..Dpra,do, f^nd aaaisted in continuing tbe repair- 
iiig,' pun(i,piogi and finally flpfitijjg tbe ship, and taking ber to Newport 
News,! wbere.ftfter efforts tocome to a settlement, the ?^ip w^as libeled 
by the libelftnt? berein. Tbe,rest of the cargo, which bas been taken 
out pf tiîe .yeçsel and taken tp New Yorl^, was libeled there, and thèse 
twoBJiitstirejetjpendiiiig. M ' ;, 

; Tbe pply questipn in thjs case ig, what salvage, if ^mr, is due frpm the 
cargp savedjind brought to Key Weçt on. the Cora? But the allégations 
of tbe pleadjnga and^the .testirapny bas so covered.the entîre service ren- 
jlered the «hipi ç.nd «argp generally thjit the diÊâculty is to détermine 
jtisi where tbe |e?^ice, benefit, and value. fpr the gênerai interest ceases, 
fl,nd;tbatof the! îgpieçiaVinte?est,pf;|:bia cargo begips.1 The property was 
in<)pfîril.,fropft^fflarine disaster; itwa?; certain pt tptaï loss without some 
6u^ service aa wapîrendered. Tbis was .prompt, and, as far as time al- 
lowed^ efficieptt snd withpu.t doubt, had the M^rritj; ,remained away an- 
Ptber day ort^oftt the fi;irtl^est, Jobnspn would bave ;b,een able to com- 
plète tbe. patçl^ing pf tbe remaining bple,, and in time to bave freed tbe 
flbip. I amsalà^fledltbat tbe greater part of tbe.repairing and stopping 
leaks.had beeiii dpne befprp the firrival pf that sti^^naér, and I think the 
libelants.can bev^ry propei;ly,çQUsidered tjbe originjil salvors, with prob- 
ably Bu.ffiiPientjmeans to poinpletp the service, an^,I cannot accept tbe 
ptfâitioH that; <thP;ÇerviP^'Of the steamer Merritt were alone valuable. 
Tbe wrecking S-ppliancf^, scbooner, pumps, divers' suits, a,nd armor had 
been fitted put ait a gpod djeal of expeni^e bj tbe cbief libelants, and wera 
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kept ôûl/ for wrecking and salvage purposes. Thia district had long 
been without the modem means of saving property, and it had been fre» 
qUently intitnated from the bench that if more capable means were pro- 
vided it would bé for the interest of commerce, and freqqently énable 
the wreckers to earn more libéral salvages, which commerce could well 
afiFord to pay ; and in an opinion in the caseof The Slobodna, 35 Fed. Rep. 
537,— a case in which had the wreckers had steam puiiips theship would 
hâve been saved, — I mention with Onuch regret that it did not appear that 
+;he moderii wrecking appliances could be profitablyintroduced into this 
district On account of the extent of reef Une to be watched and the char- 
acter of the bottom^ from which vessels required immédiate relief. Since 
that the libelahts bave procured, at much expansé and trouble, appli- 
ances which hâve done good work in saving property which would bave 
been lost, and which, if not as complète as those of some larger wreck- 
ing companies of other districts, are certairïly entitled to encouragement. 
It is true that neither the services rendered by the libelants nor by the 
steamer Merritt to the steamship El Dorado and the rest of the cargo, 
after her arrivai, eau bave any weight in the question pending in this 
case, as the property for which salvage is claimed had been saved, dived 
up, and taken on board the Cora before the arrivai of that vessel; but 
the pleadings, arguments, and évidence, attempting to show that the li- 
belants rendered no aid to the property, appear to demand an expression 
of opinion upon that point. 

But coming to the property libeled herein, I am satisfied that it waa 
necessary that it should be taken out, both to lighten the ship forward, 
and to enable the Suction pipes to be put down into the hold. It is 
plainly shown that, after the Cora left, more of it was taken out and taken 
to Nassau. The master was helpless to accomplish this by bis crew, and, 
although the answer allèges thàt there were a superabundance of men 
and vessels of the Bahama wreckers em[)loyed by the master to lighten 
ail the cargo of the steaiiiship to North Bimini, yet the future history of 
the cargo, so ligbtened, as given in évidence, shows that it was finally 
transported to Nassau, and thence to New York, after payiug a libéral 
salvage. 

The saving and takingout of this cargo, whether considered in respect 
to saving it, or in respect to its connection with the saving of the vessel 
and the rest of the cargo, could only be performed as a salvage service and 
for a salvage compensation. It was not within the power of the master 
to procure aid to perform it in any other way, whether it went to Bimini 
and Nassau, and pâid salvage there, or on board the Cora as astoreship. 
The master had put bis vessel into as comparatively a safe place as pos- 
sible, yet the péril was great, and the prospect of a final saving of the 
entire property small. A vessel situated as this one was, leaking badly, 
with her stem resting upon the bottom, in 6J fathoms of water, and her 
stem elevated and exposed to the force of the wind and an open sea for 
12 points of the compass, at the season of the year when a West India 
cyclone might at any time be expected, is in euch a condition as to make 
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a service rendered to any particle of property, either vessd or cargo, a 
valuable one. 

But it is contended on behalf of th© claimant thafc the bringing of the 
cargo to this port of Key West, and asking compensation hère, was wrong- 
ful, injurions to the property, and involving the expense of freight to 
Ne*; York, so that the libelants hâve forfeited any salvage which they 
might hâve earned from it. Would the facts and circumstances under 
which the Cora returned to Key West with this cargo demand auch sé- 
vère and extrême penalty? I do not think the évidence shows bad faith 
sufficient to justiiy such decree. We can only judge of the purposes 
and intentions ox the integrity of one's actions in the past by the then 
présent conditions and circumstances, and not by the light of future 
events then unforeseen. At the time the question whether the Cora 
should return to Key West or not was pending the El Dorado was sunk, 
— lying upon the bottom, with the water coming up on the lea side for 
some distance over the upper deck. Capt. Byrne says in his testimony 
that "the prospect was that the steamer might become a total loss." The 
steamers New York and Merritt, aa well as a number of Bahama vessels, 
one as large as the Cora, and an abundance of men, were présent to ren- 
der what aid was necessary. She took away neither her pumps, her 
submarine diver, nor her skin divers, nor in reality anything that could 
be neededin the future, préservation of the property; her présence with 
that of the men that left in her could hâve rendered no further aid than 
did those remâining, and the fact is that she returned to the service as 
soon as she could be repaired. 

In examining the argument made by the claimant that the cargo was 
taken to a port inconvénient and expensive for the owners of the prop- 
erty, the rights and interests of both parties, and not of the claimant 
only, should be considered. It is a well-established principle of sal- 
vage law that while the salvor is not justified in unnecessarily and 
unreasonably taking a ship or goods to a port inconvénient to the own- 
ers, (Ï7(.e Eleanora Charbtta., 1 Hagg. Adra. 156,) yet themaster has no 
right to insist that the ship or property shall proceed or be taken to 
a distant port, inconvénient for the salvors, without first satisfying 
their demands, (TAe Houtha/nM, 1 Spinks, 25;) and, if the master in- 
sista, the salvors are justified in going so: far as to resist his attempt, 
take control of the ship, and take it to a convenient port, and place it 
in the custody of the law, {The Mcolai Heinrich, 17 Jur. 329; 22 Eng. 
Law & Eq, 615; The La Bruce, [decided in this district by Judge Webb, 
1837,] 1 Adm. Rec. 84; Marv. Wreck. & Salv. 150.) 

When the maater and Mr. Morse offered to guaranty the safety of the 
Cora they made no ofl'er to guaranty any salvage on what had been taken 
out, and was then in safety on board the Cora. The Cora was disabled, 
and unable to take care of herself in bad weather. There had been 
threats of seizing her. The revenue cutter, whose présence, so far, had 
been a protection to her, was about to leave, and was willing to tow her 
to Key West for repairs. In this case, under the then existing circum- 
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stances, whioh port would seém to be the most inconvénient and unrea- 
sonable, the rights of both parties considered, — taking the cargo to Key 
West for adjudication of salvage, or compelling libelants to surrender 
possession, and resort to the courts of New York for their proper com- 
pensation? The owners of the property were unknown, it had been sep- 
arated from the ship by the marine disaster, and, in event of its further 
loss, neither owner nor master of the El Dorado (jould be held for salvage 
ou it. Both claimant and underwriters had their résident agents at Key 
West ready to look out for and protect their interests. The destination 
of the vessel and of the cargo was not New York, but New Orléans, a 
port much nearer Key West, and it appears that it was undetermined at 
that time whether the ship, if saved, would continue her voyage or not. 
Tbere was no certainty at the time that anything more would be saved 
to which the libelants could look for any salvage compensation they had 
earned, and they had a perfect right to look to this property itself. 

They were engaged at and came from Key West to render the service, 
and that was the district most conveniently reached, and the nearest to 
which damaged cargo could be taken. Could it bave been foreseen at 
that time that the El Dorado and cargo would be saved and taken to New 
York, and the libelants compelled to follow and institute suits there, 
without, doubt they would bave preferred two suits to three, and been 
perfectly willing that this cargo should bave accompanied the other; but 
the delivery of this cargo in question to another steamer would bave 
necessitated foUowing it by the libelants with an action in rem into who- 
soever hands it came. I consider that, viewing the condition of afiairs 
as they stood on the 16th of August, libelants were sufficiently justifîed 
in bringing the cargo of the Cora to Key West to prevent the forfeiture 
of any salvage they had earned in saving it. They had a lien on it 
which they had a right to enforce; it was in their possession, and could 
not be restored to the El Dorado or her master; and I do not consider 
that the questions, risks, and inconveniences apparently necessarily in- 
volved in delivering it to another vessel, required or demanded such ac- 
tion so as to entail the penalty of forfeiture for not so doing. 

Determining this is deciding but one question of the case, — the right 
of libelants to salvage; the amount of the salvage is a more difBcult and 
délicate one. How shall the value of the services rendered the balance 
of the property in taking this out be separated from the value rendered 
this cargo alone, and the latter only considered? In this case the mer- 
chandise was ail taken from under water, rendered foui by potash and 
tobacco, by diving to différent depths, from 5 to 10 feet. The labor waa 
disagreeable in the extrême, and carrried on with ail the energy, skill, 
and ability demanded. There are, though, two grounds upon which it 
might appear reasonable that the ordinary rates in this district given for 
diving up cargo from a vessel should be departed from in this case: (1) 
The vessel was finally saved, thereby showing that the danger to the prop- 
erty was not as imminent as where the vessel is lost. (2) The libelants 
in this case were rendering valuable aid to the vessel and rest of the cargo, 
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àti4''ît îs presuinéd wefe eà'rhîilg bther sàlvàgë at thé* èatne time; 
Bj6W ia)c should ttiés.e question^ 'aîféct the salvage in this càëe,- if at ail ? 
•■' î'Hîécàrgb/ôrtlife'gi'eater'piBirtSf itywhich wastalœ^ 
ôf^he'ïiatches; wâsnbt oilly incertain danger of totelloss urtless removerl. 
blit its présence and positibri wàs iik'iperiling thé entire' property. It 
w*iiùld havê'bô^n nlfflérly itapbssll^lë td'sâve thesliipbut'byHakîng it oûti 
éï/èn'had it beeïi lieéîèfeai-y td'jétiiébn it. In thè casé bf the British 
àteiimsKîp Ms^assippi, oh Fowey Rbèks, in 1874,- (10 Adm. Rep. 595,) 
v?héré tbë car^o wfls Haken iinit by divingi and the Véssèl alterwards 
feavéd by othef sâïtbrs, as wéll'a^'îii thé case of !Z%e ^miéia, (1872,) Id.' 
249j whére thé circùnistancé^. t^été thé same, I had an bpportunity to 
darèfàlly examine thiS questiob, tod considered that, where it was ab- 
Bbluteiynec^ssàrifthat the cargo should beremoved for the perservation 
of the yessel, thé property wfis ini as great danger as where thé vessel is 
finally lost, ôr, rather, thé tieédof assistance is just as urgent. I do 
not'cbnsider that the fact tfeftt thé véèsel was finally sàved in this case 
léhould hâve any more wéight;thàri-it did in thbse, or in the case of the 
càigo that went from the ship to Nassau. 

Thé other ground, that thb libelàiits were eaming other salvage at the 
same time, présents a more âifflcultt|Uêstion for considération. A iàir, rea- 
feonable, and just cbmpensatîbn, anlt an équitable bonus orgratuity, is ail 
that caniri justice begiven, in atty basé bf property saved frohi marine dis- 
aster; and Where a service isréiidered tb property of alarge value, a small 
raté per cent, will pày moré géhéfSûsly than a lai'gér raté upon a smaller 
amount. It tibw appears ffoni ^tiîs case as tried that a vàluable service 
was render'^d this vessel and . thé enfiré cargo, and it is to be presumed 
that thère \vill be awarded a fair and'juèt salvage for sùch service from 
BUch property, but how far shoUld sach presumptioninfluenceanaward 
in, this case? Theré is notbing in this case to inform the court of the 
value of the entire property, so that it could be eStinlated about what 
would be à faîr rate upon it, nor cah this court décide hbw, when those 
other cases cbhiè;on to be tried, théy may appear, or what may be the 
décisions of tbosé courts. The ciaimant herein is cbntesting such 
claîms for Salvage, and 'by his allégations dénies the value of thèse 
services, and allèges that ho substantial service was rendered until the 
arrivai of the Merritt. Ilad décrees been given in thèse pending cases, 
this court' could very justly consider such awards in determining thiâ 
base, as tKe courts of the other districts can properly consider any award 
made in thjs case; but, in the absence bf any such decrees, I do nbt 
consider that it is équitable br just tb-deprive the salvors in this case of 
ahythjng théy bave aCtually earhed frohï the property libeled, in antici- 
•patioh of any future debreès from another cburt agairist bther property; 
' Considéring this casé, theh, in relàtioh to the property libeled only, 
What would' be a fair atjd just compehsation? The bu mérous cases 
cited lU the cmè ofl'hêâlobodna, Bb^éd. Rep. 537, show what bave 
been thé usual rates for divin g Up arid sa ving Cargo in this district for 
many yearé. ■ Taking cbtton in baies àsni basis, the rates bave usUally 
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b^n 25 Tper cent, on that saved dry, 40 per cent, upon that sayed from 
water, but without diving, and, 50 per cent. , or sometimes éven higher, 
for that saved bydivjng, according to the peculiar circumstances of the 
Cjase and the depth of the water,and I hâve never found that such rates 
hâve çompensated the sa)vprs too generously for the time and labor and 
services rendered. In othep cases of merchandise than cotton, the 
rates hâve, at times, yaried according to the bulk, value, or çharacter 
of it, sometimes being more and again being leçs. This merchandise 
was of more value than cotton, and a somewhat less rate than is usually 
given oUfthat would appear to be fair, evenif thelibelants had no interest 
in the rest of the property in péril. In the case of The Tregvirno, (re- 
cently decided in this court,) 60 Fed. Rep. 946,,where a steamer, was 
drivenhigh onto a rocky beach, was leaking, full of water, and had to 
baye nearly ail of her cargo, taken out before she could be floated, in 
thç ligbt Pf nupaerous cases decided in this district, and Tke Sandring- 
ham, 10 Fed. Rep. 562; 2V J5g2/pt, 17 Fed. Rep. 359; TheKimberley, 40 
Fed. Rep. 289; The City of Wwcester, 42 Fed. Rep. 913; and other cases, 
— I consi<lered 25 per cent, not an unreasonably large salvage upon the en- 
tire ship and cargo; and, had the libelants done nothing but save the 
merchandise herein libeled, the same rate given in The Tregumo (25 
per cent.) would not be deemed unreasonable. This is less than was 
voluntarily paid the Bahama wreckers for similar services, and will in- 
diviJually give the salvors butabout$80 per share, which is not deemed 
too large, simply as wages, when the time occupied and the çharacter 
of the work is considered. On that cargo which went to Nassau there was 
paid from 30 to 35 percent., and this Chief Justice Yelverton in the 
case of Braynen v. The El Dorado, in the vice admiralty court at Nas- 
sau, January 28, 1892, characterizes as being " most grievously under- 
paid." Certainly, had this cargo gone the same way, it could bave had 
no better fate or incurred less expense. 

In order to procure possessiou , of this property after in was libeled, 
a stipulation and agreemeritwas ehtered întb by libelants and claimant 
that the value of the property should be considered $18,000, and that 
that value should be accepted in lieu of an appraisement. The claim- 
ant in bis answer now dénies that the property was worth $18,000, and al- 
lèges that it was taken to New York, and there sold for less thanthatamount, 
and offers to introduce évidence of the sales, proceeds, and expenses. 
It bas frequently been the practice of this court, when satisfied that an 
error bas been made in the appraisement, and the property is still iu its 
custody, even after judgment, to open the decree for a rehearing upon the 
value, and receive further évidence upon that point; but where parties, 
by agents well versed in this class of property, after a careful examina- 
tion of it, agrée upon, and stipulate for, a certain amount for the pur- 
pose of getting possession of it, take it beyond the knowledge or con- 
trol of the court or the other party at interest, and dispose of it ex 
parte, I consider it would be a most unsafe practice to adopt to permit 
them to corne in, and, by asking, set aside their agreement. If force 
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and validîty îs ever to be given to an agreement, it seems that ît ëhould 
be in this case, and I must hold that claimant is stopped from qnes- 
tioning thè value of the property. But that stipulation is that that 
value shall be taken in lieu of an appraisement, and as the value of 
the property ât that time. It has been the established practice of this 
district, wheré a percentage of value is given, to ascertain the net value 
by deducting from the appraisement ail expenses which hâve been in- 
curred in the oare and custody of the property up to the time of so de- 
termining its value, and this seems but fair in this case. It is therefore 
ordered that there be deducted from J18,000 ail of the expenses of 
labor, warfï^e, and storage, etc. , incurred in the préservation of this 
property previous to the 31st day of August, that being the date of 
the agreement, together with the costs and expenses of this suit, and 
the libelantà receive 25 per cent, of the net amount thus found, and 
the matter be referred to the clerk, as commissioner, to ascertain the 
costs, charges, and expenses, and make the computations. 
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